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33 B. 1 (—1 I. C. 369=10 Bom. L. R. 1065=35 I. 4. 180). 

PEIVY COUNCIL. 


Bank of Bombay and others (Defendants) v. Suleman Somji 
and others (Plaintiffs) and others (Defendants).* 

[13(ih and lith May and 31sf) July, 1908.] 

[On appeal from the High Court of Judicature at Bombay.] 

executors and residuary legatees of property 
which was subject to a charge under the will— Deposit of title deeds previous^ with 

omission to investigate title^redl 

TmoiaTeffect'S ^’‘^^ution 

A Hindu carrying on business in Bombay died in 1885 having executed a 
fn which he left to his four elder sons certain immoveable property aubieot 
m % 30,000 in favour of his widow and four younger sons and 

made his four elder sons executors and residuary legatees of his will, directing 

th!”^nn« business. After their father's death the elder song in 

5ne course of their business transactions became indebted to the Bank of Bom- 

advances by the Bank, to secure which, on 1 3th September 
iif h younger sons being then minors), the elder sons deposited 

wiin tno Bank by way of equitable mortgage certain title-deeds relating to the 
property charged by the will; and on 12th January 1899 executed a mortgage 
of the same property m favour of the Bank for Es. 62,000 without stating the 
charge upon it. In one of the documents of |titlo deposited with the Bank the 
lu® “f^^Sagors was indicated, and had the Bank investigated the title 

roi would have been put upon inquiry and would 

L*J nave become aware of the charge created on the property by the will. The 

b^oame aware of the transaction in June 1903 when the 

sale under their mortgage. In a suit brought 
September 1908 against the Bank and the mortgagors to 
establish the priority of their charge over the mortgage to the Bank, the latter 
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tnr valuable oonaideration, and that they 

ple.ided thst fch 0 mottSARo 

were bona ft^e trinefetcci witho ciroum- 

aeld (upholdinR the deoHioa of ‘h® ”ib 

»i,c63 tho^Raok had ''°i“ [ ° n^ortRaRota 'cot as exeoatota but as 

Back bad oa the facts dealt «.tb tho u„aet the oit- 


stftocea 


be under the OU. 

persoae pledgioR the.r wbioh their debtors really had in the 

ra't^rrrtbeTr 0 ^ 0 -ely. residuary leRatees. 

/nregHeaie's Eelnlc (1) fo’l°"®J^^ lerrateos tho Bank took the property 
Held also that, the „,11 Digtinotion drawn between 

:Srs:fdVttTet?uTuchrcase: Spence's ‘•Equitable Jurisdiction.’' Vol. II. 

c;:t r^nf \if v®- tiii tS^v 

:n?bre.‘e^a1orTwrLrR “wr^thl co-nseot of 

Held that, although in cases of this kind delay w a. ^ « %VaS 

into a^e^d" w‘rcXos"tod^ Bank, and that 

were still minors ^ mor^igors was not inconsistent with 

p..«i .... U..«...... py ia...i.- 

onmetacop. , n a. t. 

Appeal from a decree (Ufch Aprin00,5) of bho High Court ab 
Bombay in ibs appollabe jurisdiebion which revorsod or varied a decree 
(23rd August 19041 passed by a Judge oi tbo said Court sitting in exercise 

of its Original Civil Jurisdiction. 

The main nuestion for decision on this appeal was whether a mort- 
gage, dated 12th January 1999 in favour of tbo appellants, the Bankot 
Bombay, had priority over the claims of certain pecuniary legatees under 

the will of one Somji Parpia deceased. . . * -n v 

The testator was a Khoja INIabomedan, inhabitant of 
who traced as a furniture dealer and died on 15th February [“J loo5. 
Ho bad a brother Dhanji, and both tho brothers jointly purchased a 
house in Bhajipala Street, one of the properties now in dispute. Dhanji 
died childless in 1867 leaving his widow, ^loenabai, as bis heir. 

At Somji Parpia’s death he loft him surviving his widow Labal and 

eight sons, of whom four wore sons of a former wife, namely, Eahimtoolft 
Somji Parpia, the respondent Taffor Somji, Goolam Hussein Somji, and 
the respondent Alladin Somji. The four younger sons were the respondents, 
Suleman Somji, Goolam Ali Somji aged 4, Mahomed Somji, and Habib 
Somji (who were twins) aged 2. 

The will of Somji Parpia was dated 13tb February 1895, and by it, 

after enumerating the items of property belonging bo him (which included 

the moiety of the house in^Bhajipala Street, and tho entirety of some land 

in Falkland Road on which tbo Hlphinstono Theatre was erected, and 

which then stood in the name of bis son Goolam Hussein Somji) and 

defining bis heirs made tho following (among other) provisions. 

“Clatiie 3. — I boqufifitli all ray abovoraontioneil proporty, aaoh aa all tho goods in 
tho two shops, outstanding dobfc^, claims an l dobtg and tho abovoraontioned moiety 

nf thft hnn<3A. aitntlf.Ad in PhaiinG.la Qf.rAaf. rvrvil f.\,n .R'rt (f il 1. thft wholfi of the 


(1) (188R) Ir. Tj. R. 17 Oh. D. 361 at page 36S. 
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the right of my three sons only, namely, Jaffor, Gulam Hassein, and Mladin, these 
three persons to (my) said moiety of the house. To the remaining property the above- 
mentioned four persons are entitled in equU (shares). 

“Clause 4. — For (my) remaining heirs I order my abovementioned sons (four 
persons), whose names are Rahimtulla, Jafiat, Gulam Hussein, and Alladin, that they 
shall, duly give and aot in aocordanoe with what is written below : — 

“Ciause 5. — To my present surviving wife Labai and to her sons named Suleman, 
Gulam Ali, Mahomed and Habib my said elder sons, four persons to whom I entrust 
all my goods and property, shall within 6 years, namely six years after my decease, 
duly make up and pay Rs. 30,000, namely thirty thousand, to my surviving wife and 
to her sons. The same shall be paid (to them) in the following manner. No interest 
on the said (sum of) money shall be paid up to the abovementioned ipariod, and upto 
that period there shall duly be paid B3- 125, namely one hundred and twenty-five 
every month, for [43 house-hold expenses and before the abovementioned sum of 
Es.30,000, namely thirty thousand, is fully made up if the betrothal (or marriage, &o.) 
of any son or daughter should take place, then ac to the proper (sum of) money that 
may be required for the expenses thereof the same shall truly be paid out of the 
(abovementioned) sum, and when the abovementioned sum of Rupees thirty thousand 
shall have been fully made up (and paid) then from that day the afota3aid (sum) of 
Rupees one hundred and twenty-five, being the amount of the instalment payable 
Qvery month for the expanses shall duly cease, that is to say, the same shall not be 
paid thereafter. Besides this my eeoond surviving wife and her children shall have 
no manner of right or claim against the four persons (namely my) sons by my first 
deceased wife, or against my said goods and property in any way whatever. 

“Oianse 6 — As to the (sum of) Rupees thirty thousand directed to be paid out of 
my abovementioned goods and property as a share of inheritance by my abovemen- 
tioned elder sons (four parsons) to my surviving wife and her sons mentioned in the 
6th Clause, I appoint four persons as trustees in respect of the said (sum of) money. 
Their names are Jafier Somji, Gulam Hussain Somji, Jafier Ladhabhai Ghatu and my 
second surviving wife. I appoint these four persons (as trustees) and 1 direct them as 
follows: — The said (sum of) money shall truly be appropriated in aocordanoe with what 
is written below. Out of the abovomeationed sum of Rupees thirty thousand which 
my elder sons shall pay to my surviving wife and her sons as a share of inheritance 
the outlays on auspicious and inauspicious occasions, whatever the same may come 
to— having been deducted, as to whatever sum may remain over, a good estate or a 
house shall be purchased therewith and given (to them). The same shall be purchased 
in the names of my surviving wife and her sons and given to them ; or (the moneys) 
shall be deposited at interest at a good place, and out of the income that may be 
realized therefrom, (moneys) shall be paid to my surviving wife during her lifetime 
for her and her children's lodging, food and clothes and other expenses. And after 
the decease of my surviving wife when her - youngest son shall come of age whatever 
property there may be (left out) of the said (s^im of) Bs. 30,000 the same shall truly 
be divided and given in equal shares to her- children. 

**Claute 9. — X recommend my four elder sons mentioned in the 4th Clause as 
follows : — If my second surviving wife and her sons should live in peace and harmony 
with them (my sons) shall allow them to live in the moiety belonging to me of the 
said house situated in the Bhajipdla Street. 

*^Olause 10. — I recommend my said four elder sons, to whom I bequeath all my 
goods and property, shop, &o., as follows : — After my life-time they shall continue to 
carry on trade and business in my name and having come to an understanding bet- 
ween themselves and apportioned their respective shares they shall make a writing in 
respect thereof and shall oarcy on trade and business in accordance with their own 
free will and pleasure. 

**Clau8e 12. — 1 nominate or (and) appoint my said four sons named Rahimtulla, 
Jafiet, Gulam Hussein and Alladin executors of (this) my said will.” 

[3] Meenabai, the -widow of Dhanji, died in 1889 leaving a will 
dated 18th December 1880 by which after reciting that the house 
in Bhaiipala Street had belonged to Somji Parpia and her husband in 
equal shares, she bequeathed the half-share which came to her from her 
husband to Eahimbulla Somji Parpia whom she described in the will as 
her and her husband's adopted son. 
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.pns After the death of Somji Parpia the four elder sons and the widow 

MAY 18. 14. Labai {until her death in 1894) and the four younger sons all lived ami- 
JULY 31. oably in the house m Bbajipala Sbreafc ; and the four elder sons took over 

the whole of the property and carried on business as Somii Parpia and 

C^NOiL Company, the Bank of Bombay acting as their bankers; and in the course 

■ of their business they became largely indebted to tbs Bank, and eventu- 

83'B. 1=1 ally on 12th January 1899 executed in favour of the Bank the mortgage 
I. 0.389=10 52,000. as security for which they deposited with the 

certain documents relating to the house in Bbajipala Street, namely 
A. 130. a copy of the will of Aleenabai, and a conveyance dated 12th March 1861, 

by one Khan Mahomed Habibhoy and Karim Khabav to Dhanji Parpia ; 
and others relating to the Elphinstone Theatre in Falkland Road, namely, 
a copy of lease, dated llth October 1892, by one Sha Muloband Nensey to 
vjulam Hussein Somji Parpia ; a conveyance dated 26th August 1882 by 
one Peerbhoy Nathu to Gulam Hussein Somji ; and an Indenture dated 
August 22nd, 1884 between one Javerbai and Gulam Hussein Somji, The 
mortgage included the bouse in Bbajipala Street and the land in Falkland 
Hoad with the theatre erected thereon which are in dispute on this appeal. 

In June 1903 the Bank of Bombay, in exercise of the power con- 
tained in their mortgage, advertised the sale by public auction of the pro- 
perties comprised in it, whereupon the four younger sons of Somji Parpia 
gave notice in writing to the Bank that under the will of their father they 
claimed a charge on the properties in suit to the extent of Rs. 30,000 and 
that if the properties were sold they should be sold subject to the charge. 
The Bank postponed the sale after having intimated in writing that the 
sale was to be of the right, title and interest of the mortgagors. 

[6] The four younger sons then, on 15bh September 1908, filed the 
suit out of which the present appeal arose, against the tour elder sons and 
the Bank claiming a charge on the properties in suit in priority to that 
of the Bank for the balance they stated to be due to them in respect of 
the legacy of Rs. 30,000. They alleged that the mortgage was executed 
in fraud of their rights and in breach of the trust imposed on the first four 
defendants by the will of Somji Parpia; and that the Bank took the moit- 
gage with actual or constructive notice of the charge; and they aslced for 
a decree for the due administration of the properties of the deceased 
bomji Parpia which they alleged became vested in the first four defendants 
as his executors and heirs, subject to the charge. 

n( R January 1904 before the suit came on for hearing the Bank 

wa7 ‘'•ansferred their mortgage to one Dwarkadas Dharamsey who 
was adaGu as a defendant to the suit. 

made'w%l 3 ^ ntw not defend the suit. Tho defences 

follows' (ll Whftt ^ appear from the issues which were as 

the nroDertv hhp # A AVhether the plaintiffs have a charge on 

Bombarwer’e not ^ f f ° ? (3) Whether the Bank of 

the charge, if anv in bvnir Bombay had notice of 

are entitled bo the relief nU' ° ^ Plaintiffs ? (5) Whether the plaintiffs 

event plaintiffs have any claim to°n Whether in any 

party subject to the said^ mortgage Bbajipala Street pro- 


th. ."."iSTsltfpLw"' 

on otbompPftrpia swill the plaintiffs had a charge on 


on 

the 
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properties conveyed by the mortgage ; that the Bank had no actual notice 
of the charge made by the will ; but that they had constructive notice of 
It troin the recitals in Meenabai’s will which was one of the documents 
deposited in their custody ; that according to the law in India there was 
no distinction between the powers of an executor over the real pro- 
Lu perfey and personal esbaba of a fiastaljor such as obtains in English 
law; that a purchaser or mortgagee from an executor who was also devisee 
obtained a free, complete, and valid title unaffected by the debts or legag- 
oies charged, unless it was clearly proved that the purchaser or mortgagee 
had notice of any fraud or breach of duty on the part of the devisee 
executor in the transaction; that the Bank did not know of the breach of 
trust on the part of the defendants 1 to 4 and was not a party to their 

iraud; and that the Bank were bona Me transferees for value of the 
propertiies comprised in their mortgage. 

As to the findings on the 3rd and ith issues the learned Judge said: 

; J' ^ Pf®3ume from the fact that the Bank had notice of the reoitala 

plaintiSe' favour under their 
capacity of the defendants 1 to i ae absolute devisees and 
footle th \ f f with the equities between the parties to the mortgage on the 

Inin! bo proved that the Bank had knowledge that the 

T)ii!nr,»i consideration for the mortgage were the 

personal debts of defendants 1 to 4." ^ 


after considering the evidence as to that and the circumstances 
of the case bearing on the matter he oonoluded:— 

“Upon the whole then I am not gatigded that the Bank knew of the breach of 
trust on the part of the defendants 1 to 4 and was a party to their fraud. 

“ The truth of the matter appears to me to be this. Judging from the evidence 
and the surrounding circumstances ' neither Labai and her adult son plaintiff No. 1 
nor defendants i to 4 had any idea that the legacy in favour of the former was a 
charge on the property. All the parties lived amicably in the same house and 
thought as defendants 1 to 4 had the property absolutely bequeathed to them under 
their father's will they had every right to alienate it. Defendants 1 to 4 began to trads 
on their own account and the parties thought that that would bring in more money 
to them and enable them to make up the legacy to Labai and her eons. It cannot be 
that Labai and plaintiff 1 were unaware of the fact that defendants 1 to 4 had deposited 
their deeds with the Bank and were contracting debts. They hoped to share in the 
profits which defendants i to 4 wore expected to make out of their trade by baviog their 
legacy provided out of those profits. The Bank were not informed of the legacy or the 
Will because the parties believed that the legacy had nothing to do with the property 
bequeathed to defendants 1 to 4. When however they saw that Ahmedbhoy had 
fallen out with defendants 1 to 4 and the Bank [8] were trying to enforje their rights 
under the mortgage, they (plaintiffs and defendants 1 to 4) found that plaintiffs had a 
charge and that that was a good weapon of attack. These are the probabilities of the 
case and they go to support the 6ona-/*c2e« of the Bank. •••»*•• • 


Chandavarkar, J., also held that Meenabai had no power to dispose of 
the moieby of the Bhaji Pala Street property by will and that therefore 
the half part of that moiety which devolved on the plaintiffs was unaffect- 
ed by the mortgage; and that the theatre on the land in Falkland Road 
was included in the mortgage to the Bank. 

The decree was that the Bank had a prior charge on the properties 
mortgaged which comprised three-fourth parts of the house in Bhaji Pala 
Street, and the entirety of the land and buildings in Falkland Road; that 
the plaintiffs were entitled to the remaining one-fourth part of the house 
m Bhaji Pala Street; and they were entitled to a charge for the legacy in 
tfhe will bub ranking subsequently to the Bank’s mortgage. 

From that decision the plaintiffs appealed, and the Bank and Dwarka- 
das Dharamsey hied cross-objections claiming that the whole of the house 
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-^1 tihoir cQortdago. The first four 


buildmg on the land ‘teNKINS, C. J., and BattY, J., who 

The appeals were heard bv nlainbiffs bad a ooarge on bhe pro- 

agreed with the lower Court b a notice of the will ; and that there is 

perty; that the Bank had be- 

aooording to Indian law no sue jjglij .^ithout impeaoh- 

' tween moveable and imDMvea p mortgage was subjeot bo bhe 

ing bhe fcortft of 'vofR- 30 000 The maberial portion of 

payment of the plainb.ff s leg^oy of ^,3 ,, 

the judgment, which wa^ <^o 4o tboir title from the will of their father, 

" Though tbtj to (Kq Bant This want oC knowledge was 

It U not gug^Qitecl ''^^ ‘'^toaUo part of tbe mortgagors; the Bank made no investi- 

Qotduo to any coucoalment on tbo i or c ^ °2vh [9] January 1899 goes took 

gation of th^ the mortgagors were the ownere of 

this ■'security without an> enqu ^^ roniUing from abstention to make the ordi- 

the property mortgage^ n^nnlrie^s oancot hotter the Bank’s poaition. In not investigat- 
nary ievestigat.ons ^'"Xs rperson ifo^^ guilty of great and culpable 

Sic^lnr tLt TvoSld lire" to hie notice had be exercised e 

The title therefore under the mortgage must bo judged as though ‘J*® 

J be title i contents What then would have been its knowledge 

ae ual notice of the will and “Xo “ ,,,,1 ti,„ t.^t^^tor gave a list of hia 

with that notice? ^raU Iborp.operties to bis four sons, the first four defendants ; 

those fou sonrtrwhom, as be said, he CiKrnsfci ail his good, a, 
that ha directed those ^ respect of which the plaintifis now olaun ; 

?hat*h?de°sor1bol that logaoy as ilir"eotod to ba paul out of his abopemciifiobed poods 
ondproprrr/ os a aliorc,,/ by the first four defendants; and that ha 

appointed his hrsb four sous pxocuto' s of his will. 

“ And so we have to soo how .matters would have stood had the Bank taken the 

mortgage with that knowledge. 

“It must be borne in mind that for this purpose there is no such dietinoUon 
here, as there has been in iCngland, botwoou movoablo and immoveable Pf0P«ty- /“J 
Knglish authorities, therefore, which appear tome most pertinent, those th^ 
relate to the disposition by executors of personal estate, and they have not been oitM 
in argument either hero or before the tirst Ooutt. These authorities may legitimately 
bo oonsidered, for in regard to the questions at issue the law here and m England runs 

at parallel lines. 

I will first then consider the first four defendants’ power to offoot the mortgage 
as executors of their father's will. 

“ Exeoutor.s have full power of disposal over their testator’s estate, and generally 
speaking neither ctoditocs not legatees can follow assets elienod for value in exetoise ox 
that power. And po strong is this rule, that the alienees for value ate safe in 
title, though the alienation was for a purpose foreign to the will, if they took without 
notice of this vice. But if the alienees take with notice, thou they are in no bettor 
position than the executors from whom they olaim, and the assets can bo followed xU 
their hands both by creditors and bv logatoos, who have boou preiudioially afloofcod. 
Elltoi V. Jicrriman (3), IJouncjf v. liidjiird (1), Hill v. Sriniisoi* 15). 

[10] “Wa must thorefoio sooiwhothot in this axso the money intanded to be secured 
by the mortgage was applied in aooordanoe with the duties of the first lour defendan^ 
as executors. It is clear it was not ; it was applied wholly for the private purposes of 
the executors, and this was a dovastatiou of the testator's assets. 

“ Then, had the Bank notice of this ? Wo start with the fact that the Bank 
admittedly did not deal with the first four dofondants as oxooutorfl, but as owners ol 
the property mortgaged ; this was conceded before us in argument and is a faif 
inference from what is stated in the moclgago Then the consideration lot the molt* 

(1) (1813) 1 Phillips 244 at p. 255, 1 (1) (1784) 1 Cox. Ch 11 cite 4 Bro. Oh, 

Hare 43. 0. 180. 

(2) (1842) 2 Hate 1G8 at p. 178. (5) (1802) 7 Ves. June. 162. 

(3) (1740) Barn. 78: 2 Atk. 11. 
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gage was not an advance at the time but an actecedent liability of the first four 
defendants i and the materiality of this is a matter of common and obvious comments 
U'Leod V. Drummond (1). 

** But the matter does not rest there, because the recitals in the deed clearly 
indicate that the liability arose in connection with partnership transactions in 
which the first four defendants were jointly engaged, From the recitals it appears 
that the liability was in respect of bills drawn by the mortgagors’ Bombay firm on 
their Indore firm and the Bank’s witness Chunilal states in reference to the Indore 
firm that they ‘ used to draw bundles on themselves in Bombay under instructions from 
the head ofidoe of the Bank of Bombay.’ This point is not clearly made in the plead- 
ings, but the Bank’s Co'uneel raised the issue, ‘ Whether the Bank of Bombay were not 
6ona Jide transferees for value of the property mentioned in the mortgage, and it wae 
apparently discussed before Chandavackar,J. as it certainly was before us, without any 
complaint that it was outside the legitimate scope of the suit. 

** On a consideration of all the materials in the case I bold that the Bank knew 
that the assets were applied to the private purposes of the executors, and that treating 
the mortgage, as I at present do, as one by the first four defendants in exercise of their 
executorial powers the Bank became a party to the devastation; see TFiison v, Moore (2) 
The result would be if things rested there tbat the plaintifis as pecuniary legatees 
prejudiced by the mortgage could follow the assets into the hands of the Bank or its 
transferee. 

“ In coming to this conclusion I have not overlooked Nugent v. Gijford (3) and 
Mead y. Lord Orrery (4). But they cannot be regarded as ' authorities on the facts 
with which I have hitherto been dealing. Lord Brougham said of them in Wilson v. 
Moore (5) ; * It is impossible to read the argument of Lord Haedwioke in each of these 
decisions without being satisfied tbat he considered the knowledge of the executor’s 
misappropriation as not distinctly brought home to the party.' Xad in M'Leod v. 
Drummond (6) Lord Eldon says that ‘ It is impossible to deny that Sir Thomas Sewell 
in efiect, and Lord Kenyon in terms, shook the authority of Nugent v. Gifford (3) and 
Afead V. Lord [11] Orrerp (4); if those cases are supposed to establish doctrine so 
general as some of the dicta upon this subject import.’ But in the suggested explana- 
tion of these oases it has been pointed out that in Nugent v. Gifford (3) the executor 
was the sole residuary legatee, and in Mead v Lord Orrery (4) he was one of the 
residuary legatees: M Leod v. Drummond (1), though Mr. Boper in his work on legacies 
maintains that this oiroum, stance did not infiuence Lord Hardwick. 

**And this leads me to consider how far it makes a difierenoe in tbe^case that the 
first four defendants were universal legatees as well as executors. That this may in 
some respects alter the position is apparent from Taylor v. Bawkins (7) and Graham 
V. Drummond (8). 
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“In Graham v. Drummond (8) a second mortgage from an executor and residuary 
legatee was held to have a title which prevailed against creditors and Bomer, J. (as he 
then was), In delivering judgment said : “ I think it is settled law that, if an executor 
who is also residuary legatee sells or mortgages an asset of the testator for valuable 
consideration to a person who has no notice of the existence of unsatisfied debts of the 
testator, or of any ground which rendered it improper for the executor so to deal with 
the asset, that person’s purchase or mortgage is valid against any unsatisfied creditor of 
the testator.' Later the learned Judge says: ‘ The Chief reasons given ate that unsatis- 
fied creditors have no lien or charge on any asset, and tbat persons dealing with the 
executor in good faith are entitled to look to him alone and are not bound to ascertain 
that all debts and liabilities have been discharged. For if they were so bound, they 
would never be safe in dealiog for valuable consideration with any asset, even though 
a considerable time might have elapsed since the testator’s death (as happened in the 
case before me), and so a legatee whose legacy was assented to by the executor 
would be unfairly and unduly hampered in dealing with it. Farther, the case of 
an executor who is a residuary legatee dealing with an asset is the same in principle 
as the case of a legatee who is not executor, but whose legacy has been assented to by 
the executor, and who deals with bis legacy for valuable consideration- In the 
last case unsatisfied creditors have the right to follow the legacy as against the 
legatee or volunteers claiming through him but not as against purchasers from the 
legatee for valuable consideration.’ But in Graham v. Drummond (8) as in Taylor v. 


(1) (1809-10) 17 Ves. Jun. 162 at p. 156. 

(2) (1884) l‘Myl. & K. 337. 

(8) (1738) 1 Atk. 463. 

(4) (1746h8 Atk. 236. 


(6) (1S34) 1 Myl .& K. 337 at p. 365. 

(6) (1809-10) 17 Ves. Jun. 152 p. 165. 

(7) (1803) 8 Ves. Jun. 209. 

(8) [1896] 1-Oh. 968. 
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Uawkin, (1) it WM . creditor who sought to impugn the alienation., here the plaintifle 

“ThT°^n not fanciful distinction; it is recognised in Spence's EgtiUable JurisdcttM, 
Vol H P 376 where it ,s said ‘A mortgage by an executor who le also residuary egatee 
to eJme his pnv.ite debt may be set aside even at the auit of a pecuniary legatee, for 
he n?tu% of the claims of leeateos, they t^ the will may be ascertained 

but as to creditors It IS different; if [12] a reasonable time has elapsed since the 

death of the testator, and then the executor deals with the residue as his own, the 
Xbaser may, in the absence of notice to the contrary, assume that the debts have 

L/rpaid, or that there are other assets to payment of the debts, if any; therefore the 
niortga^QQ would be 9nfo as agaiost oieditocs. 

“If the view of Ch^ndavarkar, J., is correct, there is a still further distiuctien, for 
he held that the legacy was charged oo property in^suit, while the deoieion in 
Graham v Drunimo>\d (2) proceeded on the ground th-it unsatiflSed creditors have no 
lieu or charge on any asset'. In support of Ibis view Chandavarkar, J., has relied not 
only on the language of the will as rendered in the translation before the Court, but 
also on the vernacular, which seemed to him to bring out tho intention still more 

clearly. 

“I have nothing to add to the reasoning of the learned Judge on this point; my 
only doubt has been whether it can be said that the charge is nugatory and inopera- 
tive as adding nothing to the obligations that would exist without it: cj. Scott v. 
Jones i3); Freahe v. Crane/ddi (i). fi'it agreeing as I do with Cbandavarkar, J. as to 
the effect of the will, I think there is a charge on ppeoifio property which has a legal 
operation; c/. G'trrs/i A/dia' v. Aniiudo Moyi Debt I5j. The testator in the 

first clause of the will enumerates tho items of which his property at tho time consist- 
ed and he therein icentions tho property in suit. It is on the ‘above mentioned goods 
and property,’ that the charge is imposed, and though in fact bo died two days after 
tho execution of the will, he might have acquired other property, to which this 
express charge would not have applied. 

“Had the Bank’s advisers seen tho will they would have learnt of the legacy and 
that it was charged on the property in auit. This must have led to the enquiry whether 
the legacy had been discharged, and we must assume that an honest and not a false 
answer would have been given; />» rc .Uor{;an (ft) In re 'Ihc Alms Corn Charity (7). 
That answer must have been that tho legacy had cot boon satisfied, and if tho Back 
took with knowledge o! that fact it would have held subject to the charge. 

“ I see no reason to suppose that the mortgagors would have mot the enquiry 
with the answer that the Bank must bo satisfied with the fact that tho mortgagors 
were both executors and legatees of the property and must take that as evidence of 
assent, for even apart from tho specific obargo it would have been wrong on their part 
to have deprived the legatees of the right they had to have the property realized for 
payment of the legacy, and we ought not to pcesuiuo that they would have done an act 
which would have been a breach of trust, in re(3«Ciilt:*s Estate (s). 

[133 This last cited case, a decision of the Court of Appeal in Ireland, beats a 
striking resemblance to the present, and there tho Bank, a mortgagee by deposit of 
title deeds, was held to bo postponed to a pecuniary logitoo who had no specific charge. 

No doubt some reliance is plaood on the fact that the mortgage was only equit- 
able, but the cases seem to show that lot the purpose in ban 1 it makes no differenoe 

that the assignee or mortgagee does not obtain the legal estate in or legal control 
over the asset ; see Graham v. Drumryiond (9). 

Tho question seems to bingo not so much on the oharaotor of tho disposition as 
upon whether the oiroamgtanooi jaslifiej the inference that the mortgagor was in 
possession as legatee and not as executor, and on this point tho reasoning in ihe Irish 
decision is closely applicable to the facts of this case. 

“ Mr. Bopec in his work on Legacies at page 443 deals with a disposal of an asset 

° 'og oombiuod, flud after 

wnnH ^ uiore exocutst his disposal of assets to pay or secure his own debt 

r^sidilrv L® iTh ® iutoreated uador tho toatutot a will, ho aaya. ‘and al 

r..8iduary legatee ho ooulJ only diapoaa of what he wna outitlod to in that oharaotor, 


(1) (1803) 8 Vea. Jun. 209. 

(2) (1896) 1 Ch. 968. 

(8) (1838) 4 Cl. & P. 332. 

(4) (1838) 3 Myl.&Ot. 499. 

(6) (1887) 16 Oal. 66: Ij. R. 14 l.A. 187. 


(6) (1831) 13 Ch. D. 98 atp. lOJ. 

(7) (1901) 2 Oh. 760 at p. 762. 

(.->) (1886) 17 Ir. L. R. Oh. D. 861 at p, 
368. 

(9) [1896] 1 Oh. 963 at p. 976. 
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all the trusts of the will were performed. It appearq then 
naFf executor beint? also residuary legatee omnot upon principle ira 

part to him any larger authority over the assets than what he possessed bv^virtue of hia 
office as executor; No doubt the learned author does not here notice theTmpC tion 

aLta u alludes mOra^iaw v. Drwmmon(Z (1) but the^papsaee 

shows what m his opinion the position would be apart from assent. Here there wL 

rssanf mortgagors were legatees to whose legacy an 

thrill knowledge and sought no knowledge a^tc 

title . and as I have alrea.3y said we ought not (in my opinion) to presume that the 
mortgagors would have made any representation involving a breach of trust. 

“ In Mr Lewin’s hook on Trusts, pages 529. 530 of the 9th Edition, we have a 
oonveyanoet's view of the position, 

“ The whole doctrine which enables an executor legatee to dispose of a testafor'q 
assets to the detriment of olaimants under the will is found on convenience • but 1 

of this case anything that requires us on that score 
w treat the Bank as alienees free from the legacy bequeathed by the will 


“ It is true that in the oases there are expressions which point to fraud or collusion 
as being an essential element but this is not an exhaustive statement of the law. Sill 
V. Simpson (2) shows that cross necligence will suffice. There an executor and 
residuary legatee assigned to his hankers certain stocks [H] as a security for his 
private debt, and the Bank accepted without looking at the will his representation that 
he was residuary leSatee suMeot only to a few small legacies. It was, however, held 
by Sir William Grant that the funds were liable to answer the demands of persons 
treated as being m the position of pecuniary legatees. The Master of the Rolls in the 
course of his judgment remarked * common prudence required that they should look at 
the will, and not take the debtor’s word as to his right under it If they neglect that 
and take the ohanoe of his speaking the jiruth, they muet incur the hazard of his 
falsehood. The rights of third persons must not be affected by their negligence. I do 
not impute to them direct fraud ; hut they aoted rashly, incautiously and without the 
common attention used in the ordinary course of business ; the reference in the will of 
Mrs, Smith to the will of her husband making it the same as if a legatee of her own 
was disappointed by this. It was gross negligence not to look at the will under which 
alone a title could he given to them. It was not necessary to use any exertion to 
obtain information which without extraordinary neglect they could not avoid receiv- 
ing. No transaction with executors can be rendered unsafe by holding that assets 
transferred under «uoh oironmstanoes may be followed.’ So here, I do not impute 
direct fr^ud to the Bank, but it certainly was guilty of gross negligence unless (as the 
oiroumstanoes suggest) the Bank was content to get what it could, and so that its con- 
duct should be judged not by tbe standard of cne exercising an unfettered choice, but 
of one seeking to secure a desperate debt as best he can. 

“ There is much in common between the facts of Hill v. Simpson (2) and those 
now Under oonsideratioD, the principal divergence being the difference in the time that 
elapsed between the coming into operation of the will and the'irapagDed disposition. 
There as here we find a complete transfer hv way of security while the present case is 
stronger in that there the claimant was treated as being in tbe position of a simple 
pecuniary legatee without a speoific charge. No doubt here there is the difference that 
a considerable time had elapsed between the death of the testator and the mortgage in 
suit, but in the opinion of Chatterfcoa, V. G., ‘ the circumstance that there the transac- 
tion was very shortly after the death of tbe testator was not the only or even the main 
ground on which the Master of the Rolls grounded bis decision’. Oonnolly v. Munster 
Bank (3). 

“ Moreover In re Queale's Estate (4) shows that lapse of time is not necessarily a 
bar where, as here, possession is consistent with the purposes of the will, and in the 
argument before us no contention was based on the lapse of time as a bar to the suit 
or a oiroumstanoe affecting the rights of the parties. 

** Hitherto I have dealt with the oases as though the Bank's claim rested qji the 
mortgage of the 12fch 'of January 1899, and on that alone and as a consequence 
that the charge was to secure au antecedent debt. But Mr. Inverarity CdSj 
sought to escape from this position aud the inferences it involves, by suggesting 
that long before this there had been a mortgage by deposit of title deeds; therefore, 
he argues it cannot he said that tbe security originally was for an antecedent debt. 


G) [1898] 1 Oh. 9(58 at p. 975. p. 127. 

(9) (1802) 7 Ves. Jun. 153. (4) (1886) Ir. L. B. 17'Ch. D. 861, 

(3) (1887) It tj. E. 19 Oh. D. 119 at 
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. -r. u*. statement nor wag any isgno 

But no referenoa Mada to th.a ^ i,‘of the vaguest aeaotipHon and 

Taiaed on the point. Tho avidaooe aa in tespeot of which the deposit 

\Zt it ahaolutalv unearta.n what the dooutrente of title Were 

waa mado Thara oertainly la no ground ‘o {or the deposit alleged ia said to have 

“(most not omit suggeet^ unUl 

the will flo'^s not forwr^rd the _ be JrioK on the orise. and then the auggee- 

the pU^ntifi’a reolv that the on fnHher refleolion deoldod not to heat 

tion prooeeded from the leaf e * h .vine regard to the admitted facta of the oase 
the plaintiffs’ Counsel on .A the testator carried on a buaineas in hia 

and the terma of the will I '7^^™’“tnerahip in relpaot of which the indebtedness 

lifetime and that the huameas of the partneram^^ manifest that the Bank 

was incurred was in no sense a 1,1 \h\^ clause In tho oitoamstanoes 

ThareW am oTopiS that Ibe Bank's position is in no way bettered by clause 10 

ita that in the course o. hiMud^nment iUs 

oaunat ''® *’*** with the Bank and were oontraoting debts. If 

dants 1 to 4 had deposited their dee - ^ ^ knowingly stood by and permitted 

hv that is meant that Labai ahsolut/ owners ot the 

defendants 1 to 4 to deal with oonoetced might, have made a material 

E rii' d;.,“ »5 t." S 

basis for legal decision. , 

The oonclneion therefore to which T have oome on this part of the o»^ 'S hat 
the plaintifls- olaim must prevail over the mortgage to tho Bank and tho title of Its 

transferee.” 

Tho appellate Court dismissed the appeal of the first four defendants 
and overruled the objections taken by the Bank and Dwatkadas Dharam- 
sey, and concluded — 

[i6] “We mast declare that the undivided moiety of the house in Bhaji Pala 
Street, and the property in Falkland Road left by the will of Khoja Somji Parpia, 
deceased, form part of iho estate of tho testator and are as such available for the pay- 
ment of tho plaintiffs’ legacy in priority to tho olaim thereon of the Bank as mort- 
gagee of the same and of its transferee tho defendant Dwarkadas Dharamsey. 

** Thft decree must therefore contain a declaration to the above effect ” 


On this appeal Sir E. Finlaijt K.C.; Levett, K. G.\ and Frank Buiselh 
K.C., for the appellants contended that under their mortgage the Bank of 
Bombay had a complete title to the property mortgaged and not subject 
to any charge oreated by the will of Somji Parpia. The mortgage had 
been executed in good faith and for valuable consideration by the executors 
of the will who were also residuary legatee?, and the Bank was fully 
jutified in believing that their mortgagors were competent to give them a 
good title. Under the law of India the executors had full pow<^r to dispose 
as they thought fit of all property moveable or immoveable vested in them 
as executors. The Probate and Administration Act (V of 1881), sec- 
tions, 4, 90, 113, ll5, 116, and the Amending Act (TV of 1889), section 14, 
were referred to. The Bank had no notice, actual or oonstruotive, of the 
existence of any charge on tho properly in priority to their mortgage. 
Under those oiroumstanoes, and considering that the Bank had no notice 
of any other ground which rendered it improper for the oxeoutots to deal 
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with the propeity under the will as the mortgagors had done, the Bank’s 

submitted, valid against any unsatisfied creditors 

of the fiesbatior. Raferenoe was made to (ira/iam v Drummnvirl r 
wmur (2); Ool„ F.^h Ok „a yZ 

nora°tfarh“i,?^ mortgagors personally was immaterial aSd did 

not atfeot the title of the mortgagee. But even assuming that the Bank 

had constructive notice of the will, the laot that the mortgage was executed 

14 years alter the death of the testator entitled the Bank to assume that at 

the time of its execution the legacy now said to be a charge on the pro- 

especially as by the terms of the will 
lb was payable w^hin 6 years after the testator's death ; and it was not 
necessary for the Bank to inquire whether it had been paid or nob Ee- 
ference was made to iw re Queak’s Estate (o) relied upon by the Appellate 

eontended was distinguished from the present 
case by the length of time that had elapsed between Somji Parpia’s death 
and the execution of the mortgage ; and by the fact that in the case in 

Sh ® “Wga was merely an equitable one. Lewin on Trusts. 
11th Ed., page 557, was also referred to. The executors had full power 

concurrence or 

from necessary to free the mortgage, at its execution, 

irom the charge, if any, oreabed by the will. 

A ^ 6fo/cfia lor the plaintiff-respondents oon- 

tended that the Appeal Couit m India had rightly held that the mortgage 

to the Bank was subject to the charge in tavour of the plaintiffs under 

u n Pftrpia. Some facts had been concurrently found by 

both the Courts in Inaia, one of which was that the Bank had construc- 
tive notice of the charge created by the will on the estate, and the rights 
of the plaintiff's under it. That being so, and the defect in the title of the 
executors and mortgagors to mortgage the property appearing on the face 
of the documents of title deposited with the Bank, the latter were thereby 
put upon inquiry and were guilty of negligence in not calling for and 
investigating the title of the mortgagors to the property comprised in the 
mortgage, and must be held to have taken the mortgage subject to th^j 
charge on it created by the will. Beferenoe was made to Agru Bank 

V. Barry (ti; ; Oorser v. Cartwright U). as to constructive notice 
through Solicitors, the latter case showing that the plea that the 
mortgage was for value without notice was no protection where the 
Bank might have had notice by using due diligence in investigating the 
title ; Jackson v. Bowe (S ) ; Jones v. ; Batman v. Harland (lU) 

where an express representation by the vendor that a deed L18] did not 
affect his title was hold not to protect a mortgagee or purchaser who had 
not looked at the deed ; Wilson v. Hart (ii) ; and In re Whisti&r (2). 

Another fact concurrently found by the Courts below was that the 
mortgage was executed on account of money borrowed to pay pre-existing 
debts of the mortgagors ; it was therefore not in respect of matters or 
transactions or for purposes autuorised by the will, and the Appellate 
Court in India found that the money had been in fact applied to the 


(1) [1896] 1 Oh. 368 at pp. 971—974 
12) U887) 86 Oh. D. 661. 

(B) U856) 5 H. Ii. 0. 905. 

U) [1894] 2 Oh. 101 (111, 114). 

(5) (188b) Ir. L. B. 17 Oh. D. 36l. 

(6) (1874) L. B. 7 H. L. 186 (167). 


(7) (1876) Ii. B. 7 H. L. 731. 

(8) (1826) 2 Sim. & Stu. 472. 

i9) U841) 1 Hare 48 : 1 thillips 244. 

(10) (1881) 17 Oh. D. 353. 

(11) (1866) Ii. B. 1 Oh. 463 (466, 467). 
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„„ p„pos.. .. “““f: “LSSSS” taa 

MAY 13, 14. teadad that for suc^ purpo^^^^ oharge the plaintifis had 

joiiY il. as3et= oi tiha tdbOa . phn laiti hbat thoy were also residuary legatees 

under tua will, and auE.W over "he assets than they had as 

could not give them any being limited to disposing of 

_ executors, their power as . all the trusts of the 

33 B. 1—1 what) thay were on i m short the Bank could not acquire from 

Bom'L."R. Th^lr^'^orTrgor^^^^nTgre^ mortgagors themselves 

1068=33 1. under the will. Reference was made bo Roper on 

"• Ugaoi^'la;: did"; aTd'"ln^he "construction of the will In ra Kirk (1). 

"“asTX' ‘JoTerfo" an Ctutor under the will of a Mahomedan the 
J^oi Ska^k Moo^a v. Ska^k Essa (3) was oitod ; and he Su^ess.on Ao 
(X of l865), section 27 L ; and the Probata and Administration Aob 1.V of 

ib81), sections 2. 4, 5. Ih and 90, were referred bo. 

As to the advantages to the plaintifis of their being nob merely cre- 
ditors bub legatees with a speoifio oharge oc the testator s estate the argu- 
ments and authorities cited in the judgment ot the High Court on appeal 
were adopted ; and that judgment, it was submitted, should be affirmed. 

[lit] LeveU, K. C., replied, referring to Graham v. Druynrnond U); 
Mead v. Lord Orrery 15); and Taylor v. Hawkins ^6) [Danckweris^ K. C., 
with reference to the two last named cases cited In re Morgan (7), and 
In re The dims Corn Chanty (b).] 

190B, July 21st.— The judgment of bhoir Lordships was delivered by— 
Sir Andrew bCOBLE. — The iaobs relating to this appeal are not in 

dispute, and may be shortly stated. 

bomji Paipia died on the 15bb February 1885. Ho left eight sons, 
four by bis first wife (hereafter called the elder sons) and four (hereafter 
called the younger sons) by his second wife Labai, who also survived him. 
By his will, he left all his property bo his elder sons, subjeoi to a oharge of 
Rs. 30,000 in favour of his widow Labai and his younger sons. Both 
Courts in India have found that this legacy was charged upon the property 
in suit, and their Lordships agree with this decision. 


After their father's death, the elder sons entoied upon large business 
transactions, under the style of Somji Parpia & Co., and in the course of 
their business became indebted to the Bank of Bombay in respect of ad- 
vances on bills drawn by the firm in Bombay upon a bianoh of the firm 
at Indore. To secure these advances, the elder sons, on the Isb September 
1890, deposited certain title-deeds relating bo the property in suit, by way 
of equitable mortgage, with the Bank ; and on the l2tb of January 1899 
the Bank obtained from them a formal mortgage of the same property, to 
secure the repayment of Bs. 52,000 in respect of bills then due or bo be- 
come due drawn by the firm on their Indore branch. It is not disputed 
that this debt was a debt of the four elder sons in respect of their own 

busmess, and that the legacy to the widow and the younger sons was al 
the time, and still is, unsatisfied. 

TQu property comprised in the mortgage consisted of a house in 
■obaji Pala Street and a piece of land in the P'alklaud Road, in the City of 


(1) (1882) 21 Oh. D 431 (437) 
(2> (1739) 1 Atk. 383. 

(3) 11884) 8 Bom. 241. 

(4) [ISPRllOh. 968 (974). 


(5) (1745) 3 Atk. 235 (241). 

(6) (1603) tt Vos. Juu. 209. 

(7) (1881) 18 Oh. D. 93 (103) 

(8) [1901] 2 Oh. 750 (762). 
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Bombay, to both of which the mortgagors declared themselves to be 
entitled, bub both of which had been specified [iiO] by their father Somji 
Parpia, in his will, as subject to the charge of Rs. SO.OOO in favour of his 
widow and younger sons. This will was nob among the documents of title 
deposited with the Bank, bub the root of the title bo the house in Bhaji 
Pala Street, the more valuable of the two properties, was indicated in the 
will of Meenabai, widow of Somji Parpia's father Dhunji Parpia, which 
was deposited. From this it appeared that the house had been the joint 
property of the two brothers, and if the Bank’s legal advisers had made 
any investigation of^bible, they mush have enquired how Somji's share had 
come to the mortgagors, and in this way obtained cognizance of his will, 
and of the charge on this portion of his estate. But they made no enquiry, 
and appear to have assumed that the mortgagors were the absolute 
owners of the property mortgaged. It is not suggested that the mort- 
gagors practised any concealment of the real facts of the case ; and if they 
had been asked about their father’s will, it is to be presumed that they 
would have given an honest answer. 

Nor is it suggested that the younger sons had any knowledge of the 
dealings of their elders with the Bank. But when the Bank advertised 
the properties for sale, they filed this suit in order to establish the prior- 
ity of their charge over the mortgage bo the Bank And the only question 
in this appeal is whether they are entitled to such priority. 

Mr. Levett, in his able argument for the appellants, contended that, 
under the will of Somji Parpia, the mortgagors were residuary legatees as 
well as executors, and he relied upon a passage in the judgment of Romer, 
J., in Graham v. Drummond (1) in which that learned Jude says (at 
p. 974):- 

“ I think it is settled law that, if ap executor who is also residuary legatee sells 
or mortgages an asset of the testator for valuable consideration to a person who bad 
no notice of the existence of unsatisfied debts of the testator, or of any ground which 
rendered it improper for the executor so to deal with the asset, that person's purchase 
or mortgage is valid against any unsatisfied creditor of the testator.” 


Bub this does not dispose of the preBent case. Here the plaintiffs are 
legatees, and the distinction between creditor and [21] legatees is well 
pointed out in Spence’s "Equitable Jurisdiction,” Vol. IL, p. 376, where it 
is said: — 


A mortgage by an executor, who is also residuary legatee, to secure his private 
debt, may be set aside even at the suit of a pecuniary legatee, for the nature of the 
claims of legatees, they taking under the will,' may be ascertained i but as to creditors 
it is difiereut ; if a reasonable time has elapsed since the death of the testator, and 
then the executor deals with the lesiduo as his own. the purchaser may, in the absence 
of notice to the contrary, assume that the debts have been paid, or that there are other 
assets for payment of the debts if any : therefore the mortgagee would be safe as 
against creditors. ” 


Moreovor, in this case, tho mortgages had constructive notice, and 
has only himself to thank if his position is nob safe ; for had he taken the 
slightest pains to investigate the title of the mortgagors he must certainly 
have discovered the charge created by the will of Somji in favour of the 
widow and her sons. 

It was also contended that by the terms of the will the legacy was 
to be made up and paid within six years after the testator’s decease; that 
this period would have expired in 1891, eight years before the date of the 
mortgage; and that, assuming notice of the will on the part of the Bank, 
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.be B„k ,.s ..Wlea •« f »»»;““« “ra“ 

oonsant! of the legatae^. Lapse having regard 

oiay be taken into ‘^nger sins were still minors 

s^Sion. ‘'TherelLTL 

^wner . •’ thereupon the 

testator’s daughters claimed to be plaoed on the sohedula as enoumbranoers 
in respect of Lpaid legacies, and their claim was allowed. In delivering 

Judgment, FifczGibbon, h. J., says ; 

[22]'“ The Bank dealt with him (the mortgagor) as. and in his capacity of, an in- 
dividual ownet-not an executor, but a person pledging his own ProP«ty ^ h a own 

debt, giving as security his own interest for his own purposes. Under such oitoum- 

stanoea the Bank can, in my opinion, have no better title than 

really had in the capacity in which he was dealt with, namely, as beneficial owner, 
i.e.t as residuary legatee.” 

Their Lordships agree with the learned Judges of the High Gourb of 
Bombay that the claim of the first four respondents (the younger sons of 
Somji Parpia) must prevail over the mortgage to the Bank and the title of 
its transferee. Dwaraka Das Dbaramsey. and they will humbly advise His 
Majesty that this appeal should be dismissed, and the decree ot the High 
Court of the 14th April 1905 confirmed. The appellants must pay the 
costs of the appeal. 

Appeal dismissed, 

Solioitors for the appellants : — Oameron Kem & Co. 

Solicitors for the respondents : — Bawle Johnstone 8c Co. 


33 B. 22 (=1 1. 0. 378=6 Bom. L. R. 283=1 Or. L. J. 263). 

CRIMINAL REFERENCE. 

Before Mr. Justioe Chandavarkar and Mr. Justice Aslon, 


Emperor v. Dhondu bin Krishna Kamblya.* 

[I4th February, 1904.] 

Workman's Breach of Contract Act {Xlll of 1859), sectiom 1, 2— Summary inquiry 
into an offence punishable under the T/or?cma«’s Breach of Contract Acl— Courl 
Fees Act {VXI o] 1870), sdcfton 81— Court fee on of compIatni-*Ii>a6iUty of 

the workman to pay. 

An oSenoe under the Workman's Broach of Contiaot Act (XIH of 1869) oannot 

be tried flummatily. A penal enactment must be oonatruod atfiotly. The pro- 

oeedinga of the Magistrate, under the Act. up to and inoluaive of the passing by 

him of an order for either the repayment of the advance or pertormanoo of the 

contract do not constitute a trial for any oflenoa as defined in the Oiimiaal 
Frooedura Code. 

3 ^-^ under the Workman's Compensation Act where the workman 

adpu^ts the advance and repays the same it is not oompatent to the Magistrate to 


Criminal Referenoe No. 142 of 1903. 
U) (1880) Ir. L. R, 17 Oh. D. 861, 
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make him pay to the complainant the Court fee paid on the petition of com 
plaint. 


[Fol : 83 Bom. 26: Ref; 62 I, 0 68=tl All. 322; 69 1. C. 917=19 A L J 22=22 Or 
h. J. 165; Pol : 72 1. 0. 881=82 M. U T. 817=1923 M. W. N 402=46 M T.' 
J. 36=18 L. W. 111=24 Or. L. J. 465;] ’ ^ 


[23] This was a reference made by Mn J. K. Kabraji, Distriot 
Magistrate of Ratnagiri. 

The reference was in the following terms: — 

1. In thia case the complainant Gharu Rama Pilankac complained that the 
aoouaed Dhondu bin Krishna Kamblya having agreed to serve a'> a Kbalashi on the 
complainant’s ship on condition of his paying him Rs. 25 in addition to food for a 
season of 7 months, received Bs. 3 in advance ; that it was agreed two rupees more 
would be given to the accused at the time of sailing ; that the accused wanted the 
balance earlier which the complainant refused to pay ; however the complainant paid 
him two annas in the interval ; that the accused worked for 3 days on the ship and 
left the service and thus committed a breach of contract of service punishable under 
section 2 of Act XIIl of 1859. The accused almost admitted these allegations and 
stated that in oonsequenoe of the ill-treatment by the tindal of the ship employed by 
the complainant he left the service. The Magistrate held the accused liable for the 
breach of the contract. 


2. The accused was summarily tried and convicted of the breach uoder section 2 
of Act XIII of 1869 and ordered by Mr. A. R. Ohitre, Magistrate, First Glass, Ratnagiri, 
to pay the complainant Rs. 8 and annas 2 advanced by him in addition to Rs. 1-4-6 
on account of the expenses incurred in the prosecution by the complainant. 

8. The order awarding the expenses in the prosecution made presumably under 
section 81 of the Oourt Fee Act as well as the conviction are considered illegal and 
are recommended to be quashed and the whole amount awarded to be ordered to be 
repaid. 


4. The conviction is considered illegal inasmuch as the case cannot be tried sum- 
marily, an enquiry to be made under section 2 of Act XIII of 1859 not being an 
•nquiry into an oSenoa which maybe tried summarily (I.L. R. 4 Mad. 284). The 
Order about the payment of compensation is considered wrong on the ground that 
according to section 2 of the Act, the Magistrate is to order only the repayment of the 
money advanced or such part thereof as may seem to the Magistrate just and proper 
(High Oourt Ruling 2 of 1891). Further, according to the same section the workman 
must be shown to have wilfully and without lawful and reasonable excuse neglected 
or refused to perform the work contracted, but from the papers of the case it does not 
appear that the Magistrate has found this to be so. 

The reference came up for disposal before Chandavarkar and Aston, 

JJ, ^ 

Per Curiam.— The quesfiion whetiher an offence under Aob XIII of 
1859 can be tried summarily has been answered in the affirmative by the 
Madras High Court in In re Higgins (Weir’s Criminal Rulings, p. 466) and 
by the Allahabad High Court in [24] Queen Empress v. Indarjit (1) and 
in the negative by the former Court in another case, Pollard v. Mothial 
(9). We prefer to follow the ruling last cited. A penal enactment must 
be construed strictly and it appears to us that under Act XIII of 1859, 
sections 1 and 2, the proceedings of the Magistrate up bo and inclusive of 
the passing by him of an order for either the repayment of the advance or 
performance of the contract do not constitute a trial for any “offence” as 
defined in the Criminal Procedure Code. Where there has been a wilful 
neglect or refusal on the part of a person to perform his part of the con- 
tract, the Statute enables the Magistrate bo give at the option of the com- 
plainant to such person a locus poeniteniice by ordering him either to 
return the advance or perform the contract. If he obeys the order, ha 
commits no offence. It is only when the order has been disobeyed that 
there is “ an act or omission, made punishable” by the law and falling 


(1) (1889) 11 All. 362. 


(2) (1881) 4 Mad. 284. 
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i M in fViA Orttninal Procedure Code. The 

-within the definitiion of .^iohion to deal -with the disobedianoe of his 
Magistrate has only then *°d,s,bev0^t imprisonment, 

order an^ sentence t a pej^ contrary view that, having 

There ^no dou ^ preamble that “it is just and proper that 

regard to the fraudoleob breach of ooutraot should bo subjeot to 

perroo-. go. I, «l su.b fr.oMoot, W ^ 

punishment, a ^ oomplainb to a Magiebrate and the 

to issue a summons or warrant, it was the intention of the 

Hire to treat such fraudulent breaches as offences, ’ and that, 
Legislatur euniLmant provided is only for disobedience of the Magis- 
though the pu i^ i^P^^lity pypisijQjgnt tor the frandnlent breach. 

This view of’the Aot has beon suggested mQueen-Einpress v KaJfayan (1). 
There is no expreas decision of this Court on the point, but bad that been 
bhe intention of the Legislature they would have said that the punishment 
provided was for the fraudulent breach itself, not for disobedience of the 

order of the Magistrate. * tu 

raSl The order of bhe Magistrate awarding bhe espenses of the prose- 

oution is illegal (see Impeiatrix v. Budhn Devu) (i). As was held there, 

the repayment to the complainant of the Court toe paid on his petition of 

complaint could only bo ordered "in addition to the penalty >mposed 

upon the person complained against and no penalty could be imposed till 

the person oomplained against had disobeyed the order for the payment of 

the sum advanced to him. 

As bhe person oomplained against admitted the advance made to him 
and agreed to repay it and has repaid it. no prejudice oan be said bo have 
been caused bo him by bhe summary trial held by the Magistrate and we 
decline to interfere with that part of the order which directed repayment. 
Bub we set aside the order as to Rs. 1-4 0 and direct that the complainant 
do refund it to Dbondu bin Krishna Kamblya. 


33 B. 23 (=1 1. C. 387=10 Bom L. R. 1126=8 Cr. L. J. 409). 

CRIMINAL REFERENCE. 

Before Mr. Jxistice Ghandavarkar and Mr. Justice Heaton. 

Emprror V . Balu Saltjji.* 

[13bh October. 1^08]. 

Worhman'a Breach of Contract Act {XU I o/ 1859) — laguirr/ utuior (^k) AciSwnmary 
trial not perviisstble. 

Ad oSeaoe uoder the Workman's Broaoh o! Goairaot Aot, 1859, oaunot be 
tried summarily. 

Emperor v. Dhondu Krisluxa (3), followed. 

[Ref. 69 I. 0. 917=19 A. L. J. 2’2s=22 Cr. L. J. 1G5.] 

TbI9 was a reference made by F. ,T. Varley, Aobing Sessions Judge of 
Ahmednagar. 

The reference was in bhe following terms ; — 

2. (i) The facts out of which this roforeQoo arose are that the aoouaed Balu Saluji 
panned a nokarufimc to do oertniu weaviug work, in consideration of a sum of Ra* 99, 
whioh ho wilfully and without lawful oxouso failed to perform, 

* Criminal Reference No. 92 of 1908, 

(1) (1897) 20 Mad. 236 6S4. 

(2) 11991) Cii. Bui. No. Untep. Cri. Oaa. ^3) (1904) ante p. 92: 6 Bom. L. B. 956 
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fii) M^R. B. Phansalkar. Magistrate, First Clasa, Sangamner. who tried the ease 
ander Act XllI of 1869 aitGOfeea the aooused undee section 2 to repay [26] Rs. 99 to 
the ocmplainant within 15 days. The accused having failed to oomply with the order 
has been sentenced by the said Magistrate to two months' rigorous imprisonment or 
until such sum has been sooner paid. 

(iii) Summary nature of the trial. 

(ivl Reasons. It has been laid down in Emperor v. Dhondu reported at 6 Bom. 
L* B* 255, that oSeaces under Act XIII o! 1859 are not triable summatily. The 
practice of the Magistrate in this district varies considerably. At the time when the 
reported reference was made, the contrary view was not pressed upon the attention of 

n heard the reference. They say “ Wa prefer to follow I. Ij. E. 4 

Mad« while saying there is no doubt this to be said for the contrary view/* 

. . that the preamble seems to prescribe punishment for fc.iadulent breach of con- 
tract. 

Magistrate has appeared through the Public Prosecutor and adduced 
the following considerations for the contrary view 

(i) The word “ complaint ” is used in secbioo 1, and complaint is dedned in section 
4, Orimmal Procedure Code, as “ an allegation made to a Magistrate with a view to his 
taking action under the Criminal Procedure Code " Had the breach been merely 
disobedience of the Magistrate’s preliminary order, the word “ application *’ would 
have been used. 

(ii) It is the praotioQ of some Magistrates to pass preliminary order while some 
make the order and penalty on failure to oomply in one and the same order, the latter 
seams to be justified by the fact that the wording of section 2 is not disjunotive. “And, 

« 

3. The following considerations appear also to the Court to have weight. 

(i) The penalty is 3 months* imprisonment and this is within the limit of sum- 
mary juriadiotion. 

(ii) The order is conditional “or until such sum of money be sooner paid," so the 
workman is not prejudioed, 

(iii) Summary jurisdiction is exercised by Magistrates of experience, and they only 
tak 0 aotion uudot Act XII I of 1859 when the case is a oleac ono. If a rogulai proo 0 duie 
bo presotibod, the objeot of the Act will be largely defeated, for an element of delay 
will be introduced, and the remedy of mastere and employers will be as speedily 
obtained throngh the Civil Courts, though the Act was designedly framed to avoid 
the necessity of resorting to the Civil Goutbs. 

4. The necessity for making this reference arises as ibis desirable to have the 
point cleared up definitely, whether oases under the Act XlII fof 1859 can be legally 
tried in a summary manner or not. 

The reference V7as heard by Ohandavarkar and Heaton, JJ. 

M. B, Chaubal Government Pleader, for the Crown. 

[27] Per Curiam. — T he law enunciated in Emperor v. Dhondu (1) 
ought, we think, to be followed. It is in accordance with the rule of 
construction applicable to an Act, :suoh as Act XIII of 1859. That rule 
is well explained by Lord Hersohell in Derby Corporation v. Derbyshire 
County Council (2). The action there was a proceeding in the County 
Court under the lOtih section of the Rivers Pollution Act, 1876, under 
which a County Court Judge had power to order any person to abstain 
from polluting a river and the said person might be required to perfrom 
that duty in the manner specified in the order. If the order were disobey- 
ed, the County Court Judge had jurisdiction to impose a penalty not ex- 
ceeding £ 50 a day, as he should think reasonable. 

As Lord Hersohell says in his judgment, the proceeding in which the 
County Court Judge orders any person to abstain from polluting the river 
and requires him to perform that duty in a specified manner is not a 

(1) (1904) ante p. 22; 6 Bom. L. B. 256. (2) >[1897] A. C. 550. 
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ngnal mooeading, baeause “ all it can eod in is an order under suoh berms 
a^d aondifcions as the County Court Judge thinks reasonable bo prevent or 
abate a nui“anca” Then his Lordship goes on: The Legislature has 
provided that if that order is disobeyed then the County Court Judge may 

ibis true it is taken, as it is said, in the action or the prooeedmg. but it 

is really a separate proceeding in which the penalty tor disobedience 

impoped.” mu i 

This Courfc, tbereforoi quash3s feho orders in this case. The lower 

Court will be at liberty to taka fresh prooeedings according to law. 

-.-A 


38 B, 28 (=10 Bom. h. R. 688=1 I. 0. 481). 

[28] APPELLATE ClVIt. 

Before Mr. Justice Batchelor and Mr. Justice Chanhal. 


The Trustees for the Improvement of the City of Bombay 
( ippeUanis] v. Karsandas Nathu and others (Respondents.)* 

[Isti July 1908.] 

Compultory acguisiiion of land — Compensation — Method of hypothetical development for 
fixing value of land to he acquired — Charges as to the costs of the speculator^ 
Compensation based on sales of lands into suitable building sites'-^The two methods 
employed in conjunction and producing the same result. 

The method o{ hypothetical development ie open to the obleotion that it 
involves or presupposes the intermediation of a third pertioa, called the npeou- 
lator or exploiter, that h to aay, a person who purohaso=i the land wholsale from 
the claimant in order afterwards to sell it retail for building purposes. 

The value oi the land to the owner is what must be regarded, and that is the 
price which it will fetch if disposed of on most profitable terms. \ The owner is 
not to be deprived of the most advantageous way of soiling his land by reason 
of the fact that it is subject to immediate acquisition If the sale of the land 
in building sites is imposeible except through the speculator, then, no doubt, 
allowance will have to be made for the profits, oo^ts and other oharsefl of the 
speculator. But the claimant is not to be debited with theiio expenses unless 
the introduction of the speculator is a oommeroial neoessity. And there is no 
necessary reason why the claimant should be driven to have recourse to the 
speculator for a business which he can do for himself. 

When compensation is fixed on the general principle of a sale of the land 
split up into parcels suitable for building, it is not only necessary but inappro- 
priate to make a special deduction on account of the small area maked ofl foe 
the roadway. 


Where the method of hypothetical dovolopment is oroployod for assessing 
oompensation in conjunction with the method of asosrtaining the present valno 
of the land by raferenoe to the prices realised by the sale of neighbouring lands, 
and the oonsequenoe is that the two methods load to very much the same result, 

only I’hat that result is entitled to so much the greater degree of 

oorroborrted'^*^ method of hypothetical development is itael! 


[Ref. 


valuation of land by reference to prices realia" 
OT,n Rft avidenoa of former sales 

sa^e of Thfi n° K preo.soly parallel in all its oiroumstauoes to the 

[291 Difloreno^s small or great exist iu 

^“-^jvhat preoiso allowance should bo made for these 
003 13 not a matter which can be toduood to any hard and fast tu'e. 

/ 0%47=45^M^t 1. 0. B72 ; Ref. 77 

• ■ 7 4S M-L J. 9ft9_i8 ^ W. 856=1923 M. W. N. 692 ; 79 I. 0. B76.] 


First appeal No. 157 of 1905. 
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decision of the Tribunal of Appeal, constituted by ^nna 
the City of Bombay Improvement Act (Bombay Act IV of 1898). julyi 

The facts are set forth in the judgment. ' 

Eobertson &nd J ardine [mth Crawfordy Brown & Co.) iox the annel- 
lants. OiviEi* 


IfiVATCi') ityj Sctdlvad and Jinmxh with^7aw?i& Co.) for the respondents, 33 b 28=10 
Batchelor, J.; This is an appeal by the Trustees for the improve- Bom. L. R. 
ment of the City of Bombay against an award of the Tribunal of Appeal 688 = 11 . C. 
appointed under section 48 ( 5 ) of Bombay Act IV of 1898. 

The area of the land taken up is 5,576 square yards and the Special 
Collector awarded a total sum of Rs. 65,511.2-0. On reference to the 
Tribunal, the Tribunal has increased that award to a total sum of 
Rs. 87,(98. This works out to an average of Rs, 15-11-0 per square yard 
according to the present appellants, and to a few annas less according to 
the respondents. With this small difference we are not further concerned, 
and the real question before us— when all is said and done— amounts to 

this , Is the allowance of Rs. 15-11-0 per square yard shown to be 
excessive ? 


Apart from the general principle which restrains a Court of civil appeal 
from interfering with any decree unless it is satisfied that that decree is 
wrong, we have here two special considerations which should deter us from 
lightly disturbing the award under appeal. One of these considerations is 
that the matter in dispute is one where absolute precision or mathematical 
accuracy is not attainable ; and the other consideration is that the Tribu- 
nal of appeal has acquired long and valuable experience in these matters 
of valuation, with which alone the present controversy is concerned. Upon 
this point we follow the principle enunciated by Sir Lawrence Jenkins in 
Anandrav Vinayah v. Secretary of [80] State (1). And the result is that 
before interfering with the award, we must be clearly satisfied that it is 
substantially erroneous. 

Now the Tribunal has grounded its decision largely upon the footing 
that the land under acquistion is conceived to have been laid out in small 
plots for building purposes, inasmuch as that admittedly is here and now 
the most profitable method for the disposal of such property as this. It 
was admitted before the Tribunal that the land should be valued as laid 
out for building purposes in small plots, and should not be valued merely 
as one integral parcel of land. 

The method adopted by the Tribunal has been described as the 
method of hypothetical development. And for the purposes of this case, 
we will adopt that description without pausing to investigate its accuracy. 
Now She objection offered to this method is — as we undei;stand it — that it 
involves or presupposes the intermediation of a third person whom you 
may call the speculator or exploiter, that is to say, a person who purchases 
this land wholesale from the claimant in order afterwards to sell it retail 
for building purposes. 

The whole case of the appellants, as it seems to us, depends upon this 
presupposition being made good ; and in our opinion it is not made good. 
The value of the land to the owner is what must be regarded, and that is 
the price which it will fetch if disposed of on the most profitable terms. 
There is no doubt that here, as we have said, the most profitable method 
of disposing of it is to lay it out in small parcels for building sites. And 
the owner, it seems to us, is not to be deprived of the most advantageous 



( 1 ) (1905) 29 Bom. 665. 
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lZu% tbe Tut the ol“mantTs 
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MB=n. C. leoorer tbe triator for a business wbiob he could do for 

B‘- 1. is true of course tb.., on the case rso aro no» grttrug Ttbutt 

suming a sale wbiob could not be completed m a day. But the Tribunal of 

Appeal has made ample allowance for this consideration and has reckoned 

a Sriod of two years as the period which would be requ.redTor the comple- 
tion of the sale. Upon this footing it has written back the total sum for 
one year at 6 per cent, which seems to us to give aii adequate provision for 
the period over which the realieabion of iocome will be spread. 

When this deduction is made, we are of opinion that the resulting 
figure does give us the present market value of the land of the claimant, 
subject of course to such minor expenses as wouldibo incurred by advertis- 
ing planmaking. etc., for which Es. 500 have been allowed by the 


^ Complaint was made that no separate allowance or deduction had 
been made on'aooount of the passage or roadv7ay shown in the plan. But 
if we are right in the foregoing observations upon the general principle 
adopted by the Tribunal, we do not think that this particular argu- 
ment of the appellants has any weight, for when once you have adopted 
the general principle of a sale of the land split up into parcels suitable for 
building, it appears not only unnecessary but inappropriate to make a 
special deduction on account of the small area marked off for the roadway. 
For the Tribunal has found that the whole site is worth to the claimant 
Es. 15-11-0 per square yard over all, and in that whole site is included 
the area set aside for the roadway. The evidence shows not only that 
this point was not overlooked by the Tribunal, but also that it is not 
unusual for the purchaser of a plot adjoining the roadway to pay for half 
the roadway, as well as for the site actually available for building. 

So much then as to this special method of valuation which the 
Tribunal in this instance has invoked for its assistance. But it is im- 
portant to observe that the Tribunal has not relied exclusively upon this 
method. It has employed this method in oonjunotion with the method of 
aftcertaining the present value of the land by reference to the prices 
realised by the sale of neighbouring [32] lands. And since the con- 
sequence is that these two methods lead to very much the same result, 
it follows not only that that result is entitled bo so much the greater 
degree of oonfidenoe, but also that the method of hypothetical develop- 
ment is itself oorrohorated. 






We have looked into the evidence as to sales of neighbouring landsi 
and W 0 have considered the arguments addressed to us on this point by 
Counsel, but it is nob, we think, necessary to examine that evidence again 
in detail. It is plain that no evidence of former sales can be obtained 
which shall be precisely parallel in all its oiroumsbanoes to the sale of this 
land in reference. Differences small or great exist in various conditions, 
and what precise allowance should be made for those difforonoes is not a 
matter which can bo reduced to any hard and fast law. It will suffioei 
thererfore, for us to say that upon a general consideration of all 







EMPEROR V. BfiAtJSiNG 


3^ Bom. S3 


oircumsfeanoes which have been adduced, we are of opinion fehab the neigh- 
bouring sales afferd ample support for the view which the Tribunal 
ultimately took. 

Only one point remains to be noticed and that is as to the allowance 
01 Es. 1,330 for damages under— as the judgment goes— sub-section 3 of 
section 23 of the Land Acquisition Act. After reference to the President 
of the Tribunal and upon consideration of the general language of the 
judgment, we are satisfied that sub-section 3 was misquoted for sub-section 
4, and that the damages given were given not on account of severance as 
such, but by reason of the acquisition having injuriously affected the 
claimant’s other property. Of this injury there is, we think, sufficient 
evidence in the deposition of witness Kaghunath and in the map itself. 
Exhibit Q. And nothing has been said which would justify us in reduc- 
ing the sum which the Tribunal has awarded upon this head. 

The result therefore is that this appeal must be dismissed with costs. 

Appeal dhmUstd, 


33 Bom. 33 (=10 Bom. L. B. 759 =8 Cr. L. J, 267=1 I. C. 454). 

[83] GEIMINAL EEVISION. 

Before Chief Justice Scott and Mr. Justice Knight. 


Emperor v. Bhausing Dhumalsing.]* 

[7th July, 1908.] 

Criminal Procedure Code {Act V.of 1898) sec. 106 (3) — Order to furnish security — Order 
can be passed by the appeal Court-^ J urisdtction of the appeal Court. 

Seotion 106, clause 3, of the Criminal Procedure Code (Act V of 1898; makes 
it clear that the order for security may be made in appeal whether the original 
Court had jurisdiction to pass such an order or not. The word also ” in the 
clause plainly implies that the order may be independently made by those 
Courts as well as by the original Courts in the first clause; and it is neither sug- 
gested nor implied that the powers of the original Court should in any way 
control or limit those of the appellate or revisional authority. 


Mahmudi Sheikh v. Aji Shetkh (1); Muthiah Cketiiy. Emperor (2) and 
Paramasiva Pillai v. Emperor (3), dissented from. 

Dorasami Naidu v. Emperor (4J, leferred to with approval. 

[Fol : 33 All. 48; Kef : 87 Mad. 158: Rel : 81 I. 0. 145=25 Cr. L. J. 657.] 


This was-an application for revision under seotion 435 of the Crimin- 
al Procedure Code (Act V pi 1898), from an order passed by E. G. Turner, 
Magistrate, First Class, of Yeola. 

The accused with eight others was tried by the Second Class, 
Magistrate of Yeola for noting and causing hurt, offences punishable 
under sections 147, 323 and b25 of the Indian Penal Code (Act XLV of 
1860). The Magistrate convicted the accused of offences under sections 
174 and 323, and sentenced him to undergo simple imprisonment for 16 
days. 

On appeal, the First Class Magistrate of Yeola altered the conviction 
to one under section 323 of the Indian Penal Code, reduced the sentence 
to simple imprisonment for five days, and ordered the accused, under 
section 106 of the Criminal Procedure Code (Act V of 1898), to execute a 
bond of Es. 100 with one surety in like amount to keep the peace for one 

year. 


- _ _i j _ 

* Criminal 


(1) (1894) 21 Oal. 622. 
(3) (1905) 29 Mad. 190. 


Applioalion for Beviaion Ko. 84 of 1908, 

(3) (1906) 30 Mad. 48. 

(4) (1906) 30 Mad. 182. 
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The accused applied fco the High Court. 

M. V. that, for the applicant. 

r33] The Gov.^rnment Pleader for the Grown. ^ 

Scott C J • —The petitioner, with eight other person?, was 

and 325 of the Indian Penal Code, in the Court of ^bo Second Cl^s 
Magistrate of Yeoia, and was convicted under sections 117 and 325 of the 
Code and sentenced to simple imprisonment for fifteen days. 

The petitioner then appealed to the hirst Class Magistrate, who 
altered the conviction to one under section 323 and reduced t^he sentence 
to five days' simple imprisonment and under section 106 of the Gnminal 
Procedure Code directed that the appellant should ezeoute a bond of 

Rs, 100 to keep the peace for one year. -j lu j 

The petitioner now applies to us in revision to set aside the order 

for ezecution of a bond contending that the Court had no jurisdiction to 
add such an order to the sentence of the Second Class Magistrate. 

We cannot accept that contention. Section 106 of the Criminal 
Procedure Code authorises such an order whenever any person is con- 
victed of an assault by the Court of a Magistrate of the First Class and 
such Court is of opinion that it is necessary to require the ezecution of 
such a bond. Both conditions are fulfilled in the present case, for the 
order of conviction under section 323 was passed by the First Class 
Magistrate and his opinion was that the bond was necessary. 

It has however been contended that such an order cannot be made in 
appeal and in support of that contention the following oases have been 

cited : Mahmudi Sheikh v. Aji Sheikh (1) ; Muthiah Chctii v. Empctov (2) 


and Paramasiia Pillai v. Emperor (3). 

We are not prepared to accept tho construction placed upon section 
106 in those oases. We think that clause 3 makes it clear that the order 
for security may be made in appeal whether the original Court had 
jurisdiction to pass such an order or not. Tho clause runs ; — "An order^ 
under this section may also be [35] made by an appellate Court or by 
the High Court when ezercising its powers of revision," the "afso” plainly 
implying that it may be independently made by those Courts as well as 
by the original Courts specified in the first clausa ; and it is neither sug- 
gested nor implied that the powers of the original Court should in any 
way control or limit those of the appellate or revisional authority. In 
support of this view we may refer to the judgment reported in the case of 
Dorasexvii Naidu v. Emperor (1), which throws doubt upon the cor- 
rectness of tha decisions above mentioned. Wo may say that we entirely 
concur in the reasoning of tho latter part of that judgment. 

For these reasons we dismiss the application. 


(1) {16M) 21 Cal. 622. 

(2) (1905) 29 Mad. 190. 


IS) (190G^ 80 Mud. 48. 
W (190C) 80 Mad. 188. 


?.] NATHU PIRAJI MARWADI 


V. UMEDMAti GADUMAIi 


33 Bom. 36 


33 B. 35 (=1 I. 0 356=10 Bom. L. R. 768). 

appellate civil. 

Before Mr. JuHioe Batchelor and Mr. Justice Ghaubal. 

Nathu Piraji Marwadi {Original Plaintiff). Appellant v. 
Umedmal Gaddmal {Original Defendant), Respondent.* 

[22na July, 1908.] 

Pracbu—AiUgaUme hy partiei at trial— Catd determined on thoie allegations— Mak- 
a neto case in appeal. 

A htigatmt; party Qa,n only QMooQed secundum allegata et probata, and the 
^ourta should check the tendency of defeated litiganta to evade their defeat 
«y devising a new case which was never set up when it should have been 


1908 

JULY 22. 

APPBLLATB 

Oivili. 


88 B. 85=1 
L C. 456=10 
Boro. L. R. 
768. 


A Court of appeal ia not justided in exposing a party after he has obtained 
ms decree to the brunt of a new attack of which he had never had notice d 
during the heating of the suit, ^ 

[Ref. 78 T. 0. 194: 83 T. C. 360 : 66 I. G. 755.] 


Second appeal from the decision of B. C. Kennedy. Disfcriob Judge of 
Nasik, reversing bhe decree passed by B. R. Mehendale, Joint Subordinate 
Judge at Nasik. 

Suit for declaration that defendant was not entitled to possession of 

land. 


The land belonged originally to one Piraji Marwadi, who died leav- 
ing a widow Gangabai. In 1887 Gangabai sold the property to one 
Bewrao, who sold it to Balvantrao in 1893. Balvanbraoin 1393 and 1895 
mortgaged it to Gadumal, the defendant. 

Meanwhile, Nathu Piraii was adopted by Gangabai in 1894. 

[ 36 ] In 1897, Nathu Piraji (plaintiff) sued Balvantrao to recover 
possession of the property. Gadumal was nob a party bo that litigation. 
Nathu Piraji got a decree in 1903 against Balvantrao, in attempting to 
execute which he was obstructed by Gadumal. Nathu Piraji filed this 
suit to recover possession from Gadumal, alleging that the property w as 
bis ancestral property. 

The defendant denied that he was bound by the former proceedings; 
and contended that his equitable right to retain possession had matured, 
and that the debt due to the defendant must be paid off before plaintiff 
oould recover. 

The Subordinate Judge held that the mortgage was proved, that the 
defendant was not barred by the former suit, that the claim was nob 
barred, and that the plaintiff was entitled to recover possession with 
mesne profits for the period he had bean dispossessed by defendant. 

On appeal, the District Judge remanded the case to the Subordinate 
Judge for the determination of the following issues:— 

1. *' Was the sale by Gangabai to Dawrao invalid as against the 

present plaintiff ? 

2. If not, what is due on the mortgage ? 

The Court on remand found the first issue in the negative and found 
that Rs. 7,266 were due. 

These findings were certified to the District Judge who reversed the 
decree and dismissed the suit, on grounds which ware expressed as 
follows : — 

“Prom the facta of the preaent case and from the position of the parties it is clear 
that what was required was that the pl aintifl shonld show that he waa the adopted eon 

* Second Appeal No. 227 of 1907. 
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1. .. oraa nark of Piraii’3 estate and that it was pact 

of Pirftji and that the ^^^jj^ngliip^ordec of 1885. Until these faots were made 

of the Q't^^tedealt with by . g preLnt defendant was not in my opinion eat^- 

oat the case of the . inythin? more than the merest formal proof of 

blisbed. It did not ocoar to me be setioatly eoatradiotod and 

these facts would be ^ 33 that there might be some proof of these 

my sole be proved by the 

points which the on the one hand and Dawtao and 

judgmeats m the °a'®^ be^ No such ^formal proof has however been adduced and ao- 

be dea^t with-eaectwely by Gangaha. . 

^ '^rnix T .U Voanpfl of anv evideuoe I must hold that plamtifi has not shown that 
[371 lo the absence of y defendant. But I note that assuming the 

he IS entitled to admissible as proving the status of plaintiff. 1 should hold 

judgments referred b the property in suit was dealt 

on them that Natbu wa P alienation to Dewtao and oon- 

re'SeWthe” ubsequnnt tran^Ier to tbe present delendant were ineSeotive. and that 
acoordingly the plaintifi is entitled to recover. 

A a ■ 


Tvyf^onwViiio I must reverse the order of the lower 


^ i _ a at- -- 


costs.” 

Tha plaintiff appealed to the High Court. 

Inveraritv, with B. B. Desai for the appellant, 

Bobirtson, with S. S. Patkar, for the respondent. 

Batchelor, J.:— The first question raised in this appeal turns upon 
the manner in which the case was dealt with by tha lower appellate 
Court, and to appreciate the point, it will be necessary to refer bo the 


pleadings and issues. .. . , a j • i.u n l 

The suib was one feo obtiain possession of cortiain land, and m the nrst 

paragraph of the plaint, the property is olaimed by the plaintiff as being 

his ancestral property. Rsforonoa is then made to certain proceedings in 

a previous litigation before tha High Court bo whioh it was said that tha 

defendant, had been a party. 

The defendant’s written statement contains nine paragraphs whioh 
traverse various allegations made in the plaint. But upon a fair reading 
of its written statement, we do not find that the ownership of the plain- 


tiff is anywhere contested. It is true that there is a reference to the 
High Court proceedings in the appeal of 1902, but that reference, we think, 
was merely to rebut an inference whioh the plaint had suggested that these 
earlier proceedings were binding upon tha defendant, in the matter of the 
validity of the alienation. This view is supported by the fifth paragraph 
of the written statement in which the defendant’s case is put upon adverse 
possession, and it is admitted that the lands in suit wore formerly in the 
plaintiff’s family. 

Turning to the issue?, we find that there is no issue whioh clearly 
raises the question of title, and that was the opinion formed of the plead- 
ings and issues by the learned Subordinate Judge who tried the case in 
the first instance. We think, therefore, that no question of title was ever 
raised in the first Court. 


[88] When the case oama before the Disbriot Judge on appeal, the 
District Judge remanded it for decision on this issue: — 

Was the sale by Gangabai to Dowrao invalid as against the present 
plaintiff ? 

Now that was an issue raising a point whioh had never been raised 
before, and of whioh the plaintiff had consequently no notice. But the 
matter unfortunately does not rest there, for, when the Court of first in- 
stance makes its return to this order of remand, the District Judge 
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proceeds to discuss and interpret his order in a particular manner, 

which, we think, must have taken the parties by surprise. It was, 

he says, the object of this issue to raise the questions whether the 

plaintiff was the adopted son of Piraji, whether the property in suit 

was part of Piraji’s estate and whether it was part of estate dealt with by 

the guardianship certificate. All these are points which no doubt might 

have been taken in defence but which never had been taken and should, 

therefore, not have been allowed to be raised at the final stage of the 

appeal. We do not think that the District Judge was justified in exposing 

the plaintiff after he had obtained his decree to the brunt of a new 

attack of which he had never had notice during the hearing of the auit. A 

litigating party can only succeed secundum allegata et prohatat and 

the Court should check the^tendenoy of defeated litigants to evade their 

defeat by devising a new case which was never set up when it should have 
been set up. 

It was endeavoured then to support the decree upon the point of limi- 
tation. But here we have the concurrent findings of both the Courts that 
the mortgagee's possession was notj continuous for twelve years, but had 
suffered an interruption for at least two years. 

The result, therefore, is that the decree of the District Judge mufet 
be reversed and the decree of the Subordinate Judge restored, and the 
plaintiff milst have his costs throuf^houb. 


Decree reversed. 


33 B. 39 (10 Bom. L. R. 939=1 1. C.UB9.), 

[39] APPELLATE CIVIL. 

Before Chief Justice Scott and Mr. Justice Heaton. 

Shivram Dhondu Pujara. {Original Defendant 14), Appellant v. 
Sakharam Krishna Kulkarni {Original Plaintiff), Respondent.^ 

[30bh July. 1908.] 

Hindu Law — MHahthara — Liahiliiy of sons to pay father's debt — Money decree^ 
Appeal by some of the parties to a decree — Decree in appeal final-— Execution^ 
C^l Procedure Code (Act XIV of 188Q), sections 334. 214, 262— Limitation Act 
{XV of 1877), Schedule 11, Article 179. 

A money decree obtained against the father of an undivided Hindu family 
governed by the Mitaksbara law can be exeoated after his death against his 
BOM to the extent of the ancestral property that has come to their hands even 
if the debt has been incurred for the sole purposes of the father provided that 
it IS not tainted with immorality or illegality and if the son againtt whom the 
decree is sought to be executed as representative of his father takes the objec* 

^ tion that the debts are tainted with immorality, he can do so under section 244 
of the Civil Procedure Code (Act XIV of 1892). 

Timed Haihising v. Gfoman Bhaiji (1) followed. 

There is no substantial distinction, in regard to questions arising in execution, 
between the position of legal representatives added as parlies to the suit before 
decree and legal representatives brought in after decree. All questions between 
them and the decree-holder relating to execution must alike be disposed of 
under section 244 of the Civil Procedure Code (Act XIV of 1882.) 

■ some of the partial to a decree appeal against it, the decree in appeal 

18 the final decree for the purpose of execution with respect to all the parties. 

[Ref: 14 0. L. J. 337=11 I, C. 280 ; 53 I. C. 187=21 Bom. h. B. aeii^iTBom. 84 ; 62 
I. g 905=6 P . L. J. 451 3 

* Second Appeal No. 222 'of 1908. 

(1) (1895) 20 Bom., 885. 
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SECOND appeal from the aeoision of J. D. D;’^ 5 bil.. Assisfcanl, Judge of 
Bafcnagiri, aon!Lm the order of K. K. Sunavala. Subord.uata Judge of 

Alalvan, in an execution proceeding. 

The plaintiff brought a .nit against one 

brothers and other co-sharers, for the recovery o ’f 

under two money bonds executed by Dhondu Lala alone The plaintiff 
wanted a decree against all the defendants alleging that Dhondu was the 
manager of the family and that the debt was contracted by him for the 
roint purposes of the whole family. At an early stage of the D^ndu 
Lala died and his sons were brought on the record as defendants 13, U 
and 15. The Court, on the 31st March 1903. gave a decree to the 
plaintiff again-^t the assets of Dhondu Lala and dismoissed the suit against 
the other defondaot=. The plaintiff appealed against that part of the 
decree which dismissed the suit against the other oo-paroeners. But his 
Appeal was (^ismisse'3. Dhondu Lala’s representatives, neiendant^ 13, 14 
and 15 did not appeal against the decree against the assets of the deceased. 
The plaintiff having in the year 1906 that is, within three years of the 
date of the appellate decree and more than three years after the date of 
the first decree, presented a darkhast for the execution of the decree, defen- 
dant 14 contended that Dhondu Lala and defendants 13, 14 and 15 were 
joint and that the said defendants being the survivors were the sole 
owners of the property. He further contended that the dtJrkhasfc was 

time-barred. 

The Subordinate Judge found that the darkhast was in tirne. that the 
decree-holder was entitled to execute his decree against the interest o! 
Dhondu Lala in the properties mentioned in the darkhast, that'the said 
interest included the shares of defendants 13, 14, and 15 and that the 
decretal debt was of such a nature that the said defendants were bound to 
pay it. He, therefore, ordered that execution should proceed according to 
the darkhast. 

Against the said order defendant 14 appealed and the Assistant Judge 
confirmed the decree. 

Defendant 14 preferred a second appeal. 

M. R. BorJas, for the appellant (defendant 14) : — Our father who was 
defendant 1 died before decree and we and our brothers were brought on 
the record as legal representatives of the deoeasod. As the decree was 
passed against the estate of our father, the execution of the decree 
cannot now proceed against us. At the [41] time the decree was passed 
our father had no subsisting interest as it had already passed to us by 
survivorship. 

Next, the plaintiff applied for execution more than three years ajter 
the decree of the Court of first instance. The application was therefore 
not within time. It was an error to compute the period of limitation from 
the date of the appellate decree to which we were not a party. The 
parties to the appeal were the plaintiff and the other defendants. There- 
fore clause 2 of the third column of article 179, schedule II of the 
Limitation Act cannot apply, 

K. N. Kojfaji, for the respondent (plaintiffi: —The liability of the sons 

in execution proceeding-^ is settled by the ruling in UmedHathising^* 

Qoman Bhaiji (1). 

^0 Aviar Chandra Kundu v. Sehak Ohand 

Chowdhufv (2),] 


U) (1895) 20 Bom. 386. 


(2) (1907) 94 Cal. (>49. 
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^ That decision entirely supports our case. The liability of the sons 

taKing ancestral property by surivorship can bo determined in execution 

proceedings. A separate suit for the purpose is not necessary and such a 
suit will not lie. 

As to limitation the plain words of clause 2 of the third column of 
article 179, schedule II of the Limitation Act^musb be strictly followed 
That is now the settled rule of the three High Courts in India. Lakshman 
Bamchandra v. Satyabhamahai (l), Kanti Ghunder Gostvavii v. Bisheswar 
Ooswayiii (2). Krisinama Ghariar v. Mangammal (3). In Mashiat-Un 
'•Nissa V. Bani (4), two of the five Judges held the same view, and the 
case was distinguishable in some respects as pointed out in Banti Ghunder 
Qoswami v. Bisheswar Qoswami (2). 

ScoiT, C. J. The opponents in these execution proceedings are 
Hindus governed by the Mitakshara law. The original first defendant, 
their father, died before decree. On his death the opponents were placed 
on the record as defendants as his legal [42] representatives. The plain- 
tiff has obtained a simple money decree against them as such legal re* 
presentabives for Rs. 1,271-5*6 and costs to be recovered frcm the estate 
of the deceased. He has attached various properties mentioned in the 
application for execution which with a few trifling exceptions are 
ancestral properties which devolved exclusively upon the opponents 
by right of survivorship on their father's death. They claim that the 
ancestral properties formed no part of the estate of their father at the 
date of the decree and consequently are not liable to attachment. It is 
no doubt correct that at the data of decree the properties in question 
formed no part of the estate of the deceased. It has however been decid- 
ed by this Court in Urue'l Sathising v. Goman Bhaiji (5), that a money 
decree obtained against the father of an undivided Hindu family can be 
executed after his death against his sons to the extent of the ancestral pro- 
perty that has come into their hands even if the debt has been incurred 
for the sole purposes of the father provided that it is not tainted with 
immorality and illegality and if the son against whom the decree is sought 
to be executed as representative of his father bakes the objection that 
the debts are tainted with immorality he can do so under section 244 of 
the Civil Procedure Code, That was a case in which the decree was 
sought to be executed against the son as legal representative under section 
234 of the Code. The present is a case in which execution is sought 
against the sons added as legal representatives before decree, a situation 
dealt with in section 252. 
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There is however no substantial dishinofcion, in regard to questions 
arising in execution, between the position of legal representatives added as 
parties to the suit before decree and legal representatives brought in after 
decree under Section 234. All questions between them and the decree- 
holder relating to execution must alike be disposed of under section 244. 
We, therefore, must follow the decision above referred to and we hold 
that it was open to the opponents to dispute in this proceeding the liabili- 
ty of the ancestral properties for the debt of their father on the ground 
that the debt was tainted with immorality [43] or illegality. They cannot 
insist on the plaintiff resorting to a frefh suit to enforce their pious obliga- 
tion as Hindu sons to satisfy the debt out of these properties because the 


(1) (IS-??) 2 Bom. 494. 

(2) (1898) 25 Oal 585. 

(3) (1302) 26 Mad. 91. 


(4) (1889) 13 All. 1. 

(6) (1895) 20 Bom. 885 
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ground eicher of ,7. attached properties unless his right to do so 

38 B. 39=10 eouto bis deorea nnontc; barred by bbe law of limibation tinder 

Bom. L. R. is, as oontendad by bbe opponenbs, barren *“ nonfiandad on 

S39=l 1. 0. A ' 179 of the 2nd schedule bo bbe Limibabion Aob. lb is oontended on 

fL ir beh If tbab bbe words of clause 2 in bbe bbird column of bbab artnole 

fifal decree of bbe appellate Court which was passed wibhm three years 
from the initiation of these proceedings is a date which does not oonoern 

the opponenbs as the original decree which was 

concerned was passed more than three years before We. however «e not 
disposed thus to disregard the plain words of clause 2. There was an 
appeal and the final decree of the appellate Court was passed less than 
tUe years before plainbiS’s application. That application is therefore 
within time. We confirm the judgment of the lower Court and dismiss 

bbe appeal with costs. _ , 


33 B. W (=10 Bom. L. R. S43 —4 I. C. 464). 

[44] APPELLATE CIVIL. 

Before Chief Justice Scott and Mr. Justice Chandavarkar . 

Band bin Shivji Barate (Original Defendant 5)» Appellant, t>. 

Laxmanbao Krishna Limaye and another (Original 

Plaintiif and Defendant 1).* 

[14th August, 1908.] 

Tramfer of property Act (iV o/ 1882), section 59 — Dckkhan Agrtcnlturisis* Relief Act 
(X7II 0 / 18791, Bfdion 63 (il) {\)—^^^origage-dee(f— Attestation by two minesse^ 
Signature by the Sub-Registrar — Statement by the writer of the deed in coticludin^ 
the writing of the body of the document ihnt it was written by hwi. 

A deed of mortRago was signed by the Sub-Regiatiar who was bound to 
attest it under the provisions of section 63 (A) of the Dekkhan AgriouUuriata' 
Relief Act (XVII of 1879) and the writer of the deed in oonoluding the writing 
of the body of the document stated that it was written by him. The deed was 
not attested by two witnesses as required by section 59 of the Tranafero! 
Property Act (IV of 1882). 


• Second Appeal No. 42 of l908. 

(1) Section 68 (A) of the Dekkhan Agrioulturists’ Relief Aot iXVII of 1879):"“ 

A Mode of cirecuiion by agriculturists of instruments riguifcd to he registered 
under Act III of 1877.^(1) When an agriculturist intends to execute any instrument 
required by Reotion 17 of the Indian Registration Aot, lb77, to be registered under that 
Aot, he shall appear before the Sub-Registrar within whose sub-distriot the whole or 
some portion of the property to which the inatrumoot is to relate is situate and the 
Sub-Registrar shall write the instrument, or oause it to bo written, and require it to be 
executed, and attest it, and, if the executant is unable to read the instrument* cause 
it to be farther attested, and otherwise act in accoidauoo with the procedure piesotib- 
ed lor a Village Registrar by sootions 67 and 59 of this Aot, and shall then register 
the instrument in aooordanoo with the provisions of the Indian Registration Aot, 1877. 

(2) An instrument to which sub-section (1) applies shall not bo efleotoal lor any 
purpose referred to in seotion 49 of tbo Act last mentioned unless it has been wiittOBi 
executed and attested in the manner provided in that sub-sootion. 


28 



RAN0 t). LAX MAN RAO 


88 Bom. 48 


BeUj that neither the signature of the Sub-Registrar not the statement by 
the writer that the body of the document was written by him were sufidoient 
for efieoting a valid mortgage. 


An attesting witness is a “ witness who has seen the deed exeouted and who 
signs it as a witness/* 

Bwdeit V. Spihhury (1), followed. 

[Fol: 85 MI, 25V: 44 Bom- 405: Ref: 35 Mad. 607: 41 Mad. 535; 37 Cal 626 ] 

[45] Second appeal from the decision of E. D. Nagarkar. Joint First 
Class Subordinate Judge of Poona, with appellate powers, reversing the 
decree of T. N. Sanjana, Second Class Subordinate Judge of Haveli at 
Poona. 

Suit for a declaration that a certain deed was a valid mortgage or 
charge upon property. 


The plaintiff alleged that the property in suit was mortgaged to him 
by defendants 2, 3 and 4 to secure repayment of Bs. 1,400 at 10 per cent, 
under a deed dated the 8th Septemper 1893, and that Bs. 2,800' were due 
to him under the said deed on the date of the suit; that in execution of a 
decree obtained by defendant 1 the mortgaged property was attached; 
that the plaintiff thereupon presented an application praying that the 
attached property be sold subject to his mortgage encumbrance, but the 
Court dismissed the application on the 17bh August 1904, holding that the 
mortgage-deed, nob having been attested by at least two witnesses as requir- 
ed by section 59 of the Transfer of Property Act (IV of 1882), was invalid 
and ineffectual to create a mortgage or a charge. The plaintiff, therefore, 
brought the present suit for a declaration that the mortgage-deed effected 
a valid mortgage or charge upon the property and that he was entitled to 
hold the property as security for the payment of the amount due there- 
under. 

Defendant 1 denied the plaintiff's mortgage or his charge upon the 
property and contended, inter alia^ that the document relied on by the 
plaintiff was illegal, without consideration, invalid and ineffectual. 

Defendants 2, 3 and 4 were absent. 

Defendant 5, the execution puiohaser who was joined as co-defen- 
dant after the institution of the suit, raised substantially the same defence 
as defendant 1. 

The Subordinate Judge found that the mortgage-bond sued on was 
not proved according to law and it could not be used as evidence and that 
it was not effectual to create a valid mortgage of the property described 
therein, and failing to operate as a mortgage, it could not bo used as creat- 
ing a charge. The [48] Subordinate Judge, therefore, dismissed the suit 
observing as follows : — 


The mortgage-deed (exhibit 31) has been written uodei the provisions of the 
Dekkhan Agrioulturists’ Relief Aot. The writer thereof (exhibit 80) sweats that the 
defendant Qovind Rangnatb signed it for himself and as the Makhtyar of the defen- 
dant Balkrishna Bangnath and that the defendant Waman signed it himself in his 
preaesoe. The bond bears no attestation excepting that of the Sub- Registrar. The 
Bab-Begistrar has been examined on commission (exhibit 39), but be simply admits 
the attestation and his ocher signatures on the bond to be !n bis handwriting. But 
he was not put a single question regarding execution and his evidence does not prove 
execution. Section 68 o! the Evidence Aot provides: **lfa doonmftnt is required by 
law to be attested, it shall not be used as evidence until one attesting witness at least 
has been called ]or the purpose of proving its execvtiotif if there be an attesting witness 
alive and subieot to the process of the Court and capable of giving evidence." In this 
case the document being a mortgage-deed is required by section 59 of the Transfer of 
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Fr:>port.v Act to bo attested by at least two witnes^ea. U has been attested by one 
w taesVonlv r;. , tbe Sub-He-.st- ar, tut altboo^h b.s evidonco has been given, it has 
cot been R.ven for the parro.o of provug the execution of the document. Oonse- 
niifiDtlv ueder section G-i of the Kvidouco Act, the document cannot U used as evidence 
APPELLATE ^ tran^aetjou which can be eHected by an attested oocument only. I 

OiVlL. cannot therefore hold the execution of the dooumenc as a mortgage-bond proved. 
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33B. 4i»10 T-vcQ Holding it provol, I find tbat the deed, bavicR been passed after the 
Bom. L. R. Transfer of Property Act was extended to this rrosiacncy, is invalid and inefleotual to 
943 =sll. G. create a mortgage not having Vo^u attested by at least two witnesses as required by 
464. BcotionSOof the Transf-rt of Property Act. 'I’bo learned pleader for the plaintiS 
contends that the deed was executed under section 63A of the DeUkban Agriculturists’ 
Belief Act which require^ the document to be attested by the Rogiabrar alono which 
has been done in this case : that it is only when the executant is unable to read the 
instrument that this section requires the documeht to be further attested and that in 
this case the executants knew to read and write and so farther attestation was 
unnecessary. I think the argumoat is not correct. Beyond doubt the document has 
been properly executed in aocoLdanoo with the provisions of the section 63A of the 
Dekkhan Agriculturists' Relief Act, but the question is whether that is sufficient to 
edeob a valid mortgage. Section ( 3A of the Dekkhau Agriculturists’ Belief Act 
does not provide how a transfer of property, such as mortgage, Can be ofieoted. 
That is provided by section f)9 of the 'I’cansfer of Property Aot. The above 
section of the Dokkhan Agcioultunsts’ Relief Act simply prescribes the mode in 
which documents by agriculturists should be executed. 1 hat mode applies to all 
documents to be executed by agriculturists whether required by law to be attested 
or not. To ensure the genuineness of a document and to tuetbor pro- C47] vent any 
fraud being committed against an agiioultucist. it requires all documents to be 
executed by agriculturists whether required by law to bo attested or not to 
be attested by the Sub-Registrar and where the executant is illiterate to be fur- 
ther attested by other persons. U does not in any w.iy afleob the requisites prescribed 
by section 60 of the Transfer of Rroporty Act for oUecbing a valid mortgage. A valid 
mortgage for Rs lOO aud upwarjs could only bo ctieotecl under the above seotion by a 
registered instrument signed by the mortgagor and attested by at least two witnesses. 
Where the mortgagor is an agriculturist the further prooautioc.s laid down in section 
63 A of the Denkban Agriculturists’ Relief Act have lo bo followed and the document 
has to be wrilbon by or under the supocintondeuoo of the Sub- Registrar and to bo attest- 
ed by him, That does not do away with the noooasity of two attestations requited 
by seotion 53 of the Transfer of Property Aot to otfoot iho mortgage itsoU. I therefore 
find that tbo document relied on by the plaintitl is invalid and inetlooLual to create a 
valid mortgage; nor can the failure to comply with tho provision for attestation con- 
tained in Boetion C»J of the Transior oi l‘toporty Act convert a mortgage transaction 
into a ohatgo (see Naratn Babaji v. LiiAs/imauiias, 7 Bombay Law Ueportoc. p. 934). 
The plaintifi’d suit must therefore bo dismissed. 


On appeal by tiho plainbitl bho Subordinafco Jud|<o’s dooree was rovors- 
ed and the suib was allowed on tbo following grounds ; — ■ 

The lower Court thinks that tho mortgage deed (exhibit 31) is a document which 
18 required by law to bo atteatoi (section of tho Transfer of Property Aot* and that 
therefore It cannot be used as evidence until old attesting witness at least has been 
called for the pucpo.so of proving its oxooutioa (section CS of tho Kvidonoe Act). Tbo 
writer of the deed (exhibit 30) was oallod as a wnnoss for the purpose of proving iU 
execution and has deposed to its oxooutioa by tho obligors. Tho only question is 
whether he cin be treated as an attesting witness. “Tho ovidonoo of tho writerof 
the deed, who has signed h.s name, though not explicitly as au attesting wituoss, on the 

cxocuiod. is admissiblo uudot this eeo- 
^on (boction 69 of the icansfer of l^coporty Aot) as of an attesting witness/' (Goot'a 

edition, vol. II. p. fOo). This remark is based upon 

No 6 on oa^G 605 **In\hn’ ^ ^ other cases given m tho footnote 

iNo. b on page 605. In the pro?OQt case tho writer has sicced bis namn an the deed 

U^hecefo?^admis9fbf^^ wes present when tho deed was executed. His evidonoe 


iiO) as proving^xc^outmn evidence of tho Sub Registrar (exhibil 

gaco-bond (exhibit 31) twt it w ^ reading the oudorsouiout on tho mott 

IgnoXriBte’ RelLV^ provisions of the I>ekkhai 

ABc.ouuutiBCs Relief Aot. Section 6BA of the Aot requires him to attest » dooumen 
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like tbe mortgage-deed (exbibit 81) and he [48] has farther admitted on oath his five 
giguftturea on the dooumeot. The first endoraemeot at the foot of the document, which 
ia B^ned by him in his official capacity, shews that he saw the executants sign the 
document. Though no direct question was asked to him, as to the fact of execution 
by the obligors, the efieot of hia evidence, in my opinion, is that he proves execution 
by the obligora. Even assuming that that is not its eSeot, the document is, I think, 
sufficiently proved by tbe evidence of the writer (exhibit 30), which can be treated as 
the evidence of an attesting witness for the purposes of section 68 of the Evidence 
Act. 

Defendant 5 preferred a second appeal. 

D. A. Khare, for the appellant (defendant 5). 

0. S. Eao, for respondent 1 (plaintiff). 

N. M, Patvarathan for respondent 2 (defendant 1). 

Scott, 0. J. — -The deed upon which the plaintiff relies being a mort- 
gage-deed to secure repayment of Bs. 1,4:00 must, in order to be effective, 
be attested by two witnesses (see section 59 of the Transfer of Property 
Act). Assuming that we may take the signature of the Sub- Registrar who 
was bound to attest under the provisions of section 63A of the Dekkhan 
Agriculturists* Relief Act as that of an attesting witness, there is no one 
else whose name appears on the document who purports to sign as an attest- 
ing witness. But it is argued that the writer of the deed who, in conclu- 
ding the writing of the body of the document, states that it is written by 
him, can be treated as an attesting witness. It was not suggested in the 
first Court that he could be regarded in this light, but the appellate Court 
relying upon a passage in Gour*s Transfer of Pioperty Act and upon the 
case of BadJia Kishm v. Fateh Ali Bam (1) has held that his evidence 
was admissible as that of an attesting witness and that the provisions of 
section 68 of the Evidence Act had been sufficiently complied with. We 
cannot gather from the report in Badha Kishen v. Fateh /3li Bam (l)in 
what manner or place the scribe in that case affixed his name to the deed; 
we are however of opinion that the name of the writer in the case now 
before us cannot be held to be ftn attestation. It occurs before the names 
of the executing parties and forms part of the body of the document. In 
Burdett v. SpiUhury (2) Lord Campbell said: [49] “What is the meaning 
of an attesting witness to a deed? Why it is a witness who has seen the 
deed executed, and who signs it as a witness.” This, we think, is the 
meaning of attesting witness in section 68 of the Evidence Act and we 
therefore hold that the writer in the ciroumsbanoes of this case cannot be 
treated as an attesting witness. 

If has, however, been argued that the Dekkhan Agriculturists* Relief 
Act is a special enactment which is not affected by the Transfer of Proper- 
ty Act and that the latter Act has no application to this case. The ans- 
wer to this argument is given by the Subordinate Judge in the original 
Court. Ee says: “ Beyond doubt the document has been properly execut- 
ed in accordance with the provisions of section 63A of the Dekkhan 
Agriculturists’ Relief Act, but the question is whether that is sufficient to 
effect a valid mortgage. Section 63 A of the Dekkhan Agriculturists’ Relief 
Act does not provide how a transfer of property such as a mortgage can be 
effected. That is provided by section 59 of tbe Transfer of Property Act. 
The above section of the Dekkhan Agriculturists* Relief Act simply pre- 
scribes the mode in which documents by agriculturists should be executed. 
That mode applies to all documents to be executed by agriculturists 
whether required by the law to be attested or not ... It does not in 

(1) U898) 20 AU. 682. (2) (I8i3) 10 0. & P. 340 at p. 417. 
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any way affect the requisites presoribed by section 59 of the Transfer of 
Property Act for effecting a valid mortgage. 

Wo allow the appeal. We set aside the decree and dismiss the suit 
with costs throughout on the plaintiff. Separate sets of costs between 
the appellant (defendant No. 5) and defendant No. 1. 

utCTee reversed. 


33 Bom. 50 (=1 I. 0. 486=10 B. L. R. 770.) 

[50] APPELLATE CIVIL. 

Before Mr. Justice Batchelor and Mr. Justice Ghaubal. 


Dattatbaya Waman Tillu (Original Defendant No. 1). 
Appellant, v. Rdkeimabai kom Pandurang Damodur 
Tillu (Original Plaintiff), Bespondent."^ 

[31st July, 1908.] 

Hindu widow — Maintenance — Widow having her huhba^id's property *n her hand&^The 
property sufficient to maintain her for some years — Suit for declaration and for 
arrears of maintenance — Premature suit. 

The plaintiSi a Hindu widow, 61ed a ^uit to reoovet acceais of maintenanoa 
and to obtain a declaration of her right to maintenanoe. At the time the suit 
was brought, she was found to be in possession of a fund belonging to her 
husband’s family estate, which sum was sufBoient to provide foe her main- 
tenanoe for five years at the cate allowed by the lowet Court. 

Held, that no cause of action had accrued to the plaintiff. At the date when 
the suit was brought, the Court was not in a position to forecast events oc to 
anticipate the position of aSairs five years later. 

Second appeal from the decision of Gulabdas Laldas, Firsb Glass 
Subordinate Judge, A. P., at Thana, reversing the decree passed by M. H. 
Wagle, Subordinate Judge at Alibag. 

Suit for a declaration to recover maintenance and for arrears of main* 
tenanoe. 

The plaintiff's husband Pandurang and his brother Waman (father of 
defendants) formed a joint family. Pandurang died in March 1897; and 
Waman died on the 25th November 1900. 

Soon after Pandurang's death, his widow Bukhmabai drew Rs. 

937-3-7, which were deposited in her husband's name in the Postal Savings 
Bank. 

The present suit was brought on the 9th February 1901 to obtain a 
declaration that the plaintiff was entitled to get from the family estate, in 
the bands of the defendant, maintenance at the rate of Rs. 120 a year, and 
for Rs. 360 being the amount of the arrears of three years’ maintenaaoe. 
The defendants contended inter alia that the income of the money 
she had withdrawn from the Savings Bank was enough to support her, and 
that she was entitled to Rs. 6 a month for maintenanoe. 

t 1 oubordinate Judge held that Rs. 6 per month were sufficient 

tor plaintiff s maintenance, but that her suit was premature His reasons 
were as follows: — 

an^onct of Ka. 987-3-7 Icom he. 
that^monaf - maintenanoT^ long aa'ehe has 

that money m her hand (Bai ffan/cM v. Bat Parwai* P 1 iRnn ioq! tr, 


• Second Appeal No. 8G8 of 1907. 
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&s the loosing charges for five years. The deposition was taken in February 1905, and 
the suit was filed on the 9th February 1904. If the plaintiff had money to pay the 
boarding charges for five years, what ;was the necessity of claiming arrears of main- 
tenance ?' If no arrears could be claimed, and if she had money that would last her 
for some time mote, she had no cause of action. She does not say that she got toe 
money after the institution of the suit. She has given an account of how she spent 
the balance of the money. She says that she spent some money for the expenses of 
this suit, yet she has claimed the coats of the suit. If she had money to spend on the 
suit, why did she not apply the aa^ie for maintenance ? The other alleged expenditure 
is unjustifiable. She cannot spend her husband’s money in any way she pleases and 
then ask for maintenance from the family property ; or rather she cannot claim 
maintenance while she has her husband’s money in her hands. The suit is therefore 
brought without any cause, and hence it must be held to be premature.’’ 

On appeal, the lower appellate Court held that the plaintiff should be 
awarded maintenance at Rs, 100 a year, and that though she had with- 
drawn Rs. 937-3'7 from the Savings Bank, and that though the present 
suit was not therefore premature or unsustainable, yet the amount together 
with his interest should be taken into consideration and first applied 
towards the manitenanoe expenses of the plaintiffs, and that the balance, 
if any, should be returned to defendant No 1. The decree passed was 
that the plaintiff was declared entitled to a maintenance allowance of 
Rs. 8-5-4 a month, that her claim for arrears be dismissed, and that she 
should pay Rs. 184 to defendant No. 1 and in default should not be 
allowed to recover her monthly allowance till the 9fch January 1909, 

The defendant No. 1 appealed to the High Court. 

N. T. OokhaUt for the appellant. 

P, P. KharBi for the respondent. 

[92] Batchelor, J. : — This was a suit for maintenance brought by 
a Hindu widow. The Judge of first instance dismissed the suit on this 
among other grounds that it was premature. The learned Judge in the 
Court of Appeal differing from that view allowed the suit and gave the 
plaintiff a decree for maintenance at the rate of Rs. 100 a year. 

The only question raised in this appeal is whether the cause of action 
had accrued to the plaintiff when this suit was filed in February 1904. 
At that time the findings of the Court show that the plaintiff was in pos- 
session of a fund belonging to her husband’s family estate, which fund 
was sufficient to provide for her maintenance for five years at the rate 
allowed by the lower Court. And in thia state of tha facts, we are of 
opinion that no cause of action had accrued to the plaintiff. In 1904 the 
Court was not in a position to forecast events or to anticipate the position 
of affairs five years later. In other words it was not in a position to make 
a decree for maintenance ; and no liability to provide maintenance could 
in the then existing oiroumstances attach to the appellant. 

It is urged that the Court might have made a mere declaratory decree 
affirming the plaintiff’s abstract right bo maintenance. Bub assuming 
that such an abstract prayer was competent, it was not a frayer put 
forward by the plaintiff ; her prayer was for maintenance at the rate of Rs. 
120 a year. We think, therefore, that the Subordinate Judge of first 
instance was right in the view which he took upon this point and we must 
reverse the decree under appeal and dismiss the suit with costs through- 
out. 

We may add that Mr. Khare has attempted to enlist our sympathy 
in favour of his client. But upon that point we need only say that what- 
ever the sympathies of the Court may be worth, they do not range them- 
selves on the side of the plaintiff. 

DBcree reversed. 
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[53] ORIGINAL CIVIL. 

Before Str Lawrence Jenkins, K. G. 1. E., Chief Justice, and 

Mr. Justice Batchelor. 

Tebilram Girdharidas, Plaintiff and AppellanU v. Kashibai, 

WIDOW, Defendant and Respondent. 

[25fch February, 1908.] 

Transfer of Property Act ilV of ise^). section 55, clause (4) (6). clause [6]yVendt^*s 

lien for unpaid purchase-vioney^Sale-dccd containing achncwledgment of receipt of 
emstderaiion rmnev in full- Uorigaoee taking the mortgage without notice of un^ 
paid purchase-money^Estoppel~~Evidence Ad (I of 1873), section 115. 

In a registered sale-deed of a ohawl it was stated that the vendor had receiv- 
ed consideration in full and there was also an acknowledgment o! the vendor 
at the foot of the deed to the same eSeot The vendor had also parted with all 
the title-deeds relating to the property. The vendee subsequontly mortgag^ 
the property to the plaintiC who had no knowledge that the full amouiit of the 
consideration money was not paid to the vendor though he knew that the 
vendor was in possession of some portion of the property. 

Held, that the defendant {the vendor) was estopped from contending that she 
had a lien on the ohawl for the unpaid balance of the purchase-money by her 
declaration as to the receipt of the whole purchase-mooey and by her aot m 
banding over the title-deeds. 

Per Batchelor, J .\ — A vendor of immoveable property who endorses upon the 
purchase-deed a receipt for the purchase-money cannot set up a lien for unpaid 
purohaso-money as against a mortgagee for value without notice under the 

purchaser. 

One Mahomedali mortgaged to the plaintiff, by a registered deed 
dated 7th April 1904, a ohawl for seoining in trust for the person or persons 
who had accepted or discounted or would thereafter accept or discount at 
the plaintiff’s request hundis, notes, etc., drawn or payable by the mortga- 
gor for the aggregate sum not exceeding at any time the amount of 
Es. 7,000, 

The mortgagor handed to the plaintiff deeds and muniments of title 
relating to the said property including a registered deed of pale from the 
defendant to the mortgagor, dated 3rd April 1903. At the foot of this 
deed it was endorsed that the sum of [34] Es. 9,000 had been paid as oon- 
siderabioD money bv the mortgagor and received by the defendant in full. 

The plaintiff demanded on the l2bh May 1905 from the mortgagor 
the sum of Es. 6,455-3-6 for principal, interest and costs due by him and 
in default of payment gave notice that the plaintiff would exeroise the 
power of sale reservsd to him. No answer having been received from the 
mortgagor the plaintiff caused the ohawl to be pub up for sale by auction 
bo be held on the 16bh September 1905. 

On 13th September 1905 the defendant for the first time intimated 
to the plaintiff that E^^, 4,000 out of the consideration money still remain- 
ed unpaid to her by the mortgagir and therefore called upon the plaintiff 
not to put up the said ohawl for sale as the plaintiff’s mortgage oould not 
affect the defendant’s rights and interests in the property. 

The plaintiff alleged that he was a hona fide mortgagee for value 
without notice of the defendant's alleged lion and entitled to possession of 
the ohawl under the mortgage-deed ; and that aa the defendant knowing 
that the amount of the purchase money had not been received by her in 
full caused it bo be falaely stated otherwise in the sale-deed and had also 

• Suit No. 422 of lOOG; Appoal No. 1606. 
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pariied with all ofehor titile-daeds relating to the said ohawl, she was estop- 
ped from setting up her lien if any. 

The plaintiff prayed for a declaration that be was entitled to sell the 
chawl under the mortgage-deed free from any Hen of the defendant; and 
for an order directing the defendant to deliver possession to the plaintiff 
of the said chawl including the four rooms therein in her personal occupa- 
tion. 

The defendant contended that the mortgage was a sham transaction; 
that the sale-dead was not explained to her; that the vendee (the mortga- 
gor) by a writing of even date agreed to pay to her the balance of the 
purchase-money; that she was in possession of the ohawl in exercise of her 
right of lien as unpaid vendor, and the plaintiff was aware of her posses- 
sion, that she had obtained a High Court decree against the mortgagor for 
the amount of Rs. 3,444 due to her; that she was fraudulenby in- 
duced to part with her title-deeds by the mortgagor alleging that they 
[53] were necessary for the preparation of the deed of sale ; that the 
suit was bad in law as under the mortgage deed the plaintiff was appoint- 
ed a trustee on behalf of an uncertain class and the plaintiff had not 
obtained the leave of the Court to sue on behalf of that class; that the 
mortgagor was a necessary party to the suit. The defendant by way of 
counterclaim sought for a declaration that she as unpaid vendor had a lien 
on the chawl for the balance of the purchase-money and that she was 
entitled to enforce her right by the sale of the said premises. 

The Court (Macleod, J.) passed a decree in the defendant’s favour and 
dismissed the suit with costs. 

The plaintiff appealed. 

Strangman (with Baikes) for the appellant. 

Macleod, J., decided case on two points: (i) that the so-called mort- 
gage was not a mortgage and the plaintiff did not take under the mort- 
gage* (ii) that the plaintiff had notice of the defendant's lien for unpaid 
purchase-money. See mortgage deed which says “in respect of hundis, 
hills or advances made through him the said Multani Tehilram Girdharidas.” 
On this Macleod, J., has held that plaintiff was only a volunteer and not 
a secured creditor. The learned Judge relied on Wallwyn v. Coutts (l) and 
Oarrard v. Lord Lauderdale (2) but the facts in these two cases are 
different from those here. Plaintiff is himelf interested in the mortgage 
deed and is also liable to others and is not a mere volunteer. See Siggers 
V. Evans (3) “ Through him" would include loans made by the plaintiff, 
the plaintiff guarantees the payment back of the loans. 

The plaintiff had no notice of lien as required by Transfer of Property 
Act. section 55, cl. 4 (6), Wehh v. Macpherson f4), which is relied on by 
them, is not applicable because the question of estoppel arises. See 
Kennedy v. Green (6). 

Macleod, J., has held that defendant’s possession of the mortgaged 
property was in itself constructive notice to the plaintiff [56] of defendant's 
claim, This is not so; see White v. Wakefield (6). She might have been in 
possession as a tenant of the purchaser, possession in such a case would 
mean nothing. This story about notice is never set up in correspondence 
before we come to Court. See Lord Cain’s judgment in Shropshire Union 

Bailways and Canal Company v. The Queen (7). 

^ _ . _ . _ . _ . 

(1) (1816) 8 Mer. 707. (6) 11834) 8 Myl. & K. 699. 

U) 11880) 8 SiiD. 1. (6) (18?6) 7 Sim. 401. 

(8) (1865) 5 El. & Bl. 867. (7) (1876) L. R. 7 S. Ii. 496 at p. 610, 

(A) (1908) Xi. B. 80 1. A, 388. 
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Mirza [Setalvad beLT^of the creditors. The assignee 

The plaintiff ^ is a assignor, none of the creditors 

cannot stand in a oe er post i ^pQ^toage deed; see Johns v. James (1). 

of the mortgagors were privy ^ oonstrnctive 

On the question ^mUh (4). Alderson B. in 

r/;:r'i/ocoa:: S’ 111^1 chunker mouer^ee v. Booryayersaud 

^^‘'^'pSess.on hac the effect of notice: Kondiha v. Uana (1). H there is 
notice no question of estoppel can arise. 

fiTNaN^a X-On the 7th of April 1904 Mahomedali Abdul Husein 

Gor,awa£ executed in favour of the plaintiff a mortgage of immoveable 

nronrty in Bombay, and the purpose of this suit is to restrain the de- 
fendant from interfering with the exercise by the plaintiff of the power o 
sale contained in the mortgage deed. The interference is adnutted and is 
soueht to be iusbitied by the defendant on the ground that she has a oharga 

r .be moris.6»a P»P»*y »"‘1“ “> <''> 

^*^°*^Macleod, d » has passed a decree in the defendant s favour and dismis- 
sed the suit with oosbs. The plaintiff now appeals from that decree. The 
charge claimed by the defendant is in respect of unpaid purchase money 
due under an instrument of transfer [57] executed by her m favour of 
Mabomeddli, the plambiB’s mortgagor, on the 5rd of April 1903, whereby 
tha ownership of the mortgaged property passed to Mahomedali as the buyer. 
The actual consideration named in the instrument of transfer was 

Rs. 9,000. but of this only Rs. 4,000 was paid at the time. By an agree- 
ment'of even date Mahomedali agreed to pay the balance within one year, 
and it was thereby provided as follows: “In case 1“ (that is Mahomedali) 
“or my heirs sell the said premises in question and mentioned in the said 
conveyance the said vendor should at once attach the sale-proceeds of the 
said premises and recover the balance out of it.” A part of this balance is 

still unpaid. 

The points urged by the defendant are, first that she has a charge 
under section 55 of the Transfer of Property Act: secondly, that under the 
mortgage deed the plaintiff has no right to sell the property: and, thirdly* 
that if he has that right, it is subject to the charge in the defendant s favour. 

I will first consider whether the plaintiff has a right bo sell the pro- 
perty under the mortgage deed. 

The circumstances that led up to the mortgage are indicated in the 
recitals, which run as follows: — 

This indenture made the 7th day of Apiil in the Cheistiau year one thousand nine 
hundteJ and lour between MahoruedaU Abdul Husein GoriawaUa of Bombay Vorah 
Mahomedan inhabitant of the one part and Multani Tahilram Giidharidas ol Bombay 
Hindu inhabitant ol the other part wheroas the said Mahomedali Abdul Husein Gotia- 
Walla IB seized of orothorwiao well and suihoiontly entitled ko tl>e hereditaments and 
premises hereinafter more partioularly described and intended to be hereby prantod (oc 
an estate ol inheritance in fee simple in possession free from inoumbranoes and whereas 
the said Multani Tabiliam Qirdharidas la a broker and has been for some time past 
proounog loans of money from several poisons to the said Mahomedali Abdul Husein 


U) 11878) 8 Oh. D. 7H. 

(2) (1841) 1 Ha. 43. 

(3) <18961 1 Y. & Coll. S03 at p. 328. 

(4) ('1843) 2 Ha. 249. 


(6) (1881) 7 Cal. 199. 

(6) (1874) 23 W. B, (Civ. Rul.) 948. 

(7) (1908) 37 Bom. 408. 
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Goriawalla huudis drawn or payable by him aud other negotiable iusfcramenta and 
on personal eaouriby'and whereas the said Mulbani Tahilcam Gitdhatidas has up to the 
date of these presents ptoourad vatioua loans of money to him the said Mahomedali 
Abdul Husein Gociawella from diSerent persons some of whioh have been paid 
oS by the said Mahomedali Abdul Husem Gofiawalla and that a balauoe of 
Rs. 6,200 now remains due and owing by the said Mahomedali Ab?ul Husein 
Goriawalla on aooounfi thereof and whereas it has been agreed by and between the 
parties hereto that in consideration of the said [583 Multani Tahilram Girdharidas 
procuring such loans from time to time which loans shall not in any case exceed 
in aggregate Rs. 'i ,u00 at any time the said Mahomedali Abdul Husem Goriawalla 
should as a security for such loans execute a mortgage of the i-aid heieditaments 
and premises for the said sum ofi Ra. 7,000 to the said Multani Tahilram Giidhati- 
das for the use and beneht of the person or persons who have alreay been or may 
or shall hereafter be procured by him the said Multani Tahilram Girdharidas 
to make such loans to him the said MahomedalU Abdul Husein Goriawalla to the 
extent of the said sum and in manner hereinafter appearing now this indenture 
witnesaeth that in pursuance of the said agreement and consideration of the preniises 
the said Mahomedali Abdul Husein Goriawalla doth hereby for himself his heirs 
exeoutois and administrators covenant with the said Multani Tahilram Girdharidas 
his heirs executors administrators and assigns that he the said Mahomedali Abdul 
Husein Goriawalla his heirs executors or administrators will on demand made to him 
or them or left at the place of bis or their business pay to the said Multani Tahilram 
Girdharidas his heirs executors administrators or assigns the balance which shall for 
the time being be owing by him the said Mahomedali Abuul Husein Goriawalla his 
heirs executors or administrators in respect of bundis bills, notes or drafts accepted 
paid or discounted or loans or credits or advances made through him the said Multani 
Tahilram Girdharidas to or for the use or acoommodation or at the request of the 
said Mahomedali Abdul Husein Goriawalla and for interest commission or otherwise 
in trust for the person or persona his or their heirs executors administrator and as- 

signa who have hitherto accepted paid or discounted or .may or shall hereafter ac- 
cept pay or discount euch hundia, biUe, notes or drafts or who have made or may or 
shall thereafter make such loans credits or advances as aforesaid as his or their own 
proper moneys in proportion due to him or them respectively and to be assigned and 
disposed of as he or they shall direct. 

Then Mahomedali oonvecanbed to pay bo the plaintiff the balance for 
the time being owing^by him, Mahomedali, "in respect of hundis, bills, 
notes or drafts accepted, paid or discounted or loans or credits or advances 
made through him the said Multani Tahilram Girdharidas bo or for the use 
or accommodation or at the request of the said Mahomedali Abdul Husein 
Gotiawala and for interest, commission or otherwise in trust for the person 
or persons, his or their heirs, executors, administrators and assigns who 
have hitherto accepted, paid or discounted or may or shall herafber accept, 
pay or discount such hundis, bills, notes or drafts or who have made or may 
or shall thereafter make suoh loans, credits, or advances as aforesaid as his 
or their own proper moneys in proportion due to him or them respectively 
and bo be assigned and disposed of as he or they shall direct. 

[,893 The transfer of the property is expressed to be to the plaintiff 
*' in trust for the person or persons his or their heirs, executors and assigns 
who have hitherto accepted or paid or discounted or may or shall here- 
after accept or pay or discount the said hundis, bills or notes or drafts or 
who have made or may or shall hereafter make the loans credits or 
advances through the said Multani Tahilram Girdharidas as aforesaid and 
whichever moneys shall tor the time being remain due and owing in 
respect thereof.” 

And then the trusts of the sale-proceeds are expressed to be after 
payment of costs and expenses to pay and satisfy the money then owing 
on the security of the tnortgage-deed. 

The defendanti contends that the deed is voluntary, and that there is 
no one who can claim the benefft of it. 
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Tha plaintief on the other hand claims that he is entitled to the 
benefit of the security created by the mortgage-deed, and he makes out 
his claim as follows. 

Ho “^ays thab ab tho iosbifiubion ot bhe suib there was, ana that there 
still is a sum oi Rs. 5,700 with interest due on the seouriby o! the deed. 
This amount is made up of R^. 3i700 and Rs 2,000. The sum of 
Rs. 3i7uO represents two notes for Rs. 2,500 and Rs. 1,200 and the sum of 
Rs. 2,000 represents two huadis for Rs. 1,000 apiece, all discounted 
through the plaintiff as contemplated by the mortgage-deed. These notes 
and hundis were not met by Mabomedali at maturity, and the holders 
were paid by the plaintiff, who took from Mabomedali promissory notes 
for the amounts paid by him. 

Bub if the nobes and hundis paid by the plaintiff oome within the 
terms of the mortgage-deed, then the plaintiff can in my opinion claim 
the benefit of the security. The evidence shows that the notes and 
hundis were discounted on the plaintiff's assurance and the conclusion to 
which I come is that he guaranteed repayment. The notes and hundis 
have been produced by him and there can (in my opinion) be no doubt 
that ho held them by way of security for the amount paid by him. More- 
over, it appears that by the oanoollation of the special [60] endorsements 
two of these instruments are endorsed in blank and are so held by the 
plaintiff. 

The conclusion to which I come is that tho plaintiff on the payments 
made by him became entitled to the benefit of the security created by the 
mortgage-deed, and that by taking promissory notes from Mabomedali for 
the amounts paid by him he did not intend to abandon and in fact did not 
give up this seouriby. 

The learned Judge considered that Wallwyn v. Goutts (l) and Oarrard 
V. Lord Lmiderdale (2) furnished an answer to the plaintiff's olaimi but 
in my opinion they do not in any way govern the present case, and it 
cannot bo said that the mortgage-deed was a voluntary trust-deed. The 
recitals show what the consideration was : loans were procured, by the 
plaintiff in accordance with what was contemplated, and one of those by 

whom money was paid has stated in evidence thab the plaintiff told him 
that he had got a deed. 

Moreover, the fact as to the Rs, 6,200 mentioned in the recitals show 

that the deed was nob even in its inception voluntary. There can be no 

doubt that it was intended bo secure this sum. But of this amount 

Rs. 3,400 had actually been paid at that date by the plaintiff in respect of 

hundis or notes on which Mahomedali was liable, and of this Mabomedali 

must have been aware inasmuch as he had given the plaintiff a note for 
the amount. 

This also serves to show thab it was the intention of tho parties that 
the plaintiff was to have the benefit of the soourity for all amounts sub- 
sequenbly to bo paid by him in discharge of Mahomedali’s liability to those 
who had discounted notes or hundis for him through the plaintiff. 

11 the plaintiff is. as I hold, entitled to tha benefit of the mortgage it 
IS not disputed that the power of sale is ei;eroisabl 0 , so it only remains for 
me to deal with the defendant's contention that the power can only be 
exercised subject to tha charge in her favour in respect of unpaid purohase 



(1) (1815) 3 Mot. 707. 


(3) (1880) 8 Bim. 1, 
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[ 61 ] Seobion 55 (4) (5), on which the defendant relies, is in these terms: - 

• 

“ The seller is entitled — where the ownership of the property has passed to the 
buyer before payment of the whole of the purohase-monay, to a charge upon the pro- 
perty in the hands of the buyer foe the amount of the purobase-money, or any part 
thereof remaning unpaid, and for interest on suon amount or part.” 

Notwithstanding the difference between the language of this sub- 
section and that of sub-section 6, I will assume that the defendant, under 
section 55 (4) a seller, has a charge upon the protjerty transferred not only 
in th^ hands of the buyer, but also of one who claims under the buyer, and 
that the decision in Webb v. Maepherson (1) did nob turn on the special 
circumstances of that case. 

But is not the defendant estopped from relying on the facts necessary 
to the establishment of her charge ? 

Section 115 of the Evidence Act provides that : 

When ona person has, by his deolaratiou, aob or omission, intentionally caused 
or permitted another person to believe a thing to be true and to aot upon such belief, 
neither he nor his representative shall be allowed, in any soit or prooeeding between 
himself and such person or his representative, to deny the truth of that thing.” 

In the instrument of transfer of the 3rd of April 1903 executed by the 
defendant to Mahomedali it is stated that the consideration of Rs. 9.000 
had been paid on or before the execution of the instrument, and endorsed 
on it was a receipt for this amount signed by the defendant, and the title- 

deeds in the defendant’s possession were delivered bo the buyer. 

» 

The plaintiff has sworn that if he had known the purchase-money of 
the property had not been fully paid up he would not have taken the mort- 
gage, and in the mortgage it is recited that Mahomedali was seized of the 
property free from incumbrances. 

Why t£en should nob the defendant be estopped by the statement in 
the deed and the endorsement and her act of handing over the title-deeds? 

[62] If the plaintiff knew the true facts then he would not be entitled 
to rely on seobion 115, but on the evidence I hold it is not proved that in 
fact be had such knowledge. In the correspondence before suit it is 
distinctly said that the first intimation to the plaintiff of the defendant's 
claim was her attorney's letter of the 13th of September 1906 (see letter 
of the 16th September 1905), and this statement was not questioned. 

The plaintiff in his evidence by implication denies knowledge of 
non-payment of the purchase-money, and the learned Judge does not find 
that he had this knowledge. All he does hold is that the defendant was 
aware of circumstances in connection with the defendant’s claim which 
put him on inquiry before the mortgage was executed to ascertain whether 
Mahomedali was in possession or not and that having made no inquiry of 
any sort he cannot now be said to be a mortgagee without notice of her 
claim. What these ciroumtances are does nob appear from the judgment 
but all it comes to is that he ought to have made enquiries as to the mort- 
gagor’s possession, and failure in this respect deprives him of saying that 
he is a mortgagee without notice of her claim. It is argued that the 
learned Judge has found that the plaintiff had notice within the definition 
contained in section 3 of the Transfer of Property Aob. Bub that does 
not appear from his judgment : the issue on which the defendant relies is 
the 20th, but that falls short of the requirements of the section, and I can 
discover nothing in any part of the judgment which amounts to a finding 
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of aofcual knowledge, wilful ab.tenbiou or gross negligence as required by 

on a con.iaerat.ion of bbe evidence I hold that no case within 
that-ction has been established, *=0 that it .s unnecessary to consider 

anything short of actual knowledge would disentitle the plaintiff 

from relying on section 115 of the Evidence Act, 

Much reliance has been placed on the evidence of Moreshwar Yesh- 
want N F Creado and Anandrao Ramchandra, Moreshwar s evidence is 
dirLied'to showing that the plaintiff must have learnt of the o^m on the 
28th of February 1904, about five weeks before the execution of the 

““'IS One naturally asks how could he in September 1907 have rem- 

emhered ftbab fche plaintiiff wa3 pre'enb at a oooversation between him and 
Madomedalion the 28th of February 1904 over three and half years 
before. The date was evidently obtained from the endorsement of pajment 
anf^ the witne'^'^* version in esaraination-in-ohief was that) the plamtm had 
found the money. If that had been true there would have been a teason 
for the witness’ reooUection of the oiroumsfcanoe. But the pUmtiff 
denies the incident, and it was not that he had made 

any entry of the Rs. 130 said to have been found by him on that oooasion. 
Before us the plaintiff’s books were produced for examination by the 
defendant's advisers with the result that no trace could be found in them 
of any such payment bavinu been made. I do nob believe that the Rs. 
130 was found by the plaintiff, and that being so I am unable to attach 
any value to Moresh war’s story of the 28tih of February. 

Creado too speaks to this same day, but I am equally unable to 
believe his story. He is more cautious than Moreshwar, because he does 
not commit himself to the statement that the plaintiff found the money. 
Bub how he comes to remember the plaintiff’s presence on that occasion I 
cannot understand and it would not ho safe bo rely on his evidence for the 
purpose of bringing home to the plaintiff knowledge that the purobase- 
money had not been paid. 

Anandraq's evidence, if it means anything, means that the plaintiff 
bad actual knowledge, a comment which applies to the evidence of the two 
witnesses T have already discussed. But it is oloar that the learned Judge 
did not believe actual knowledge was brought home bo the plaintiff; the 
furthest he goes is to hold that the plaintiff was aware of oiroumstanoes 
in connection with Kashlbai’s claim which put him on inquiry bo ascertain 
whether Mahomedali was in possession or not, and that having made no 
inquiry of any sort be cannot now be said to be a mortgagee without notice 
of the claim. This appears to me to mean that be ought to have made 
enquiry, and if he had done so, then he would have had actual knowledge. 
I think the learned Judge went to the furthest limit possible, and I certainly 
will go no further; for Anandrao’s evidence as well as that of [ 64 ] Moresh 
war and Dreado fails to convince mo that the plaintiff knew that the facts- 
stated in the receipt and implied by delivery of the title-deeds were untrue. 

No reliance has been placed on the other evidence of knowledge which 
has been disbelieved by Maoleod J.; therefore, I need not discuss it. 

Then Mr. Mirza has urged on behalf of the defendant that the learned 

Judge has found against estoppel ; and wo therefore, ought nob bo disturb 
his finding. 

The issue framed on this point is **whethor the allegations in para. 7 
of the plaint are true. The case of estoppel is made in that para, and 
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the findiilg of the learned Judge is in the negative. But nowhere does 
he discuss the matters to which I have referred and I am unable to see 
that he has come to any definite finding on the facts necessary to the 
determination of this question. 

The conclusion to which I come is that the defendant by her declara- 
tions as to receipt of the whole purchase money and her act in delivering 
to the buyer the title-deeds intentionally caused the plaintiff to believe it 
to be true as recited in the mortgage that Mahomedali was seized of the 
property in fee simple in possession free from incumbrances so far as she 
was concerned, and that the plaintiff acted on that belief. 

It follows, therefore, that the defendant cannot be allowed in this 
suit to deny the truth of this. 

The decree of the first Court must, therefore, be reversed and a decree 
must be passed making a declaration in the terms of prayer (a) to the 
plaint, granting an injunction restraining the defendant from asserting, 
continuing or insisting on her objection so as to prejudice the exercise by 
the plaintiff of his power of sale and from interfering with the plaintiff s 
exercise of his power of sale contained in the mortgage deed. 

There will also be a decree for possession in the terms of prayer (c) 
and the respondent must pay the plaintiff his costs of the suit and appeal 
and the plaintiff will be entitled as against the defendant to add his costs 
to the mortgage security. 

[66] Interest on the mortgage must be calculated for the purpose of 
this decree at six per cent. 

Batchelor, J.: —On 3rd April 1903 the property in suit was sold 
by the defendant to one Mahomedali Abdul Husein for Ks,. 9,000 and a 
receipt for the full sum was endorsed on the deed by the defendant. In 
fact, however, only Es. 6,000 had been paid and the balance of Es. 4,000 
remained due by Mahomedali to the defendant. On 7th April 1904 the 
property was conveyed by Mahomedali under an instrument which the 
plaintiff describes as a mortgage-deed in his favour. Thus the present 
controversy is between the plaintiff as mortgagee and the defendant as 
mortgagor’s vendor. The learned Judge below has dismissed the plaint- 
iff’s suit upon two grounds, namely, first, that the plaintiff was 
affected with notice of the defendant’s charge as unpaid vendor, and, 
secondly, that the so-called mortgage-deed was a mere voluntary infitru- 
ment of trust in favour of unspecified creditors and gave the plaintiff no 
beneficial interest. The plaintiff appeals, and the judgment of the Court 
below is attacked on both the grounds on which it was based. 

Dealing first with the character of the deed of 7tb April 1904, 
Exhibit B, we find that the learned Judge was of opinion that it fell within 
the class of instruments discussed in WcUwyn v. Goutts (1) and QdTtdfd v. 
Lord Lauderdale, (2) being merely a revocable settlement in favour of 
creditors. I n-m inclined to doubt whether decided oases are of very much 
direct assistance in this appeal, which must be determiced in aocordacoe 
with the true meaning of the particular deed Exhibit B, but it reference 
to authorities be desirable, it seems to me that the deed here ap- 
proximates more closely to that considered in Siggers v. Evans (3) than to 

that dealt with In Garrard v. Lord Lauderdale (2). 

But I think that this deed should be construed upon its own terms 
in the light of the actual relation th ere shown to have been existin g 

(1) (1816) 8 Mer. 707. (9) (1856) 6 El. & Bl. 367. 

(2) (1880) 8 Sim. 1. 
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between ftbe parties, and it may be well recM the aireotion of the 
Privy Council in Hunoomanpc-rsaud 3 ca<;a Cl) [66] that deeds and con- 
tract^ of the people of India ought to b , liberally construed. The form 
of expression, the literal sense, is not to he so much regarded as the real 

meanins of fcha parfcief? which the tran'^aofcioQ di^^closos. 

Now the cloed oc itf? face purport'^ bo be a deed of mortgage lor bhe 
purpose of securing a sum of 6.200 due on loans already procured by 
bhe plaintiff and any further sum up to a limit of R=. 7.000 which bhe 
plaintiff may procure advances to the morbga *or. It is true that the 
plaintiff is not referred bo as the person hf whom, bub only as the person 
throucfh whom the moneys are to be advanced ; but it is proved, though 
proof was hardly needed beyond the internal evidence, that bhe deed was 
drawn by an inexpert clerk, and it appears further that the Rs. G.200 
were then treated as owing to the plaintiff, partly on outstanding h^mdh 
and partly on promissory notes executed by Mahomedali. It is bhe fact 
that this particular sum of Rs. 6,200 has since been paid off, bub a further 
liability of Rs. 5,700 has been incurred by Mahomedali towards bhe 
plaintiff in respect of hundis which bhe plaintiff has met on behalf of 
Mahomedali who has given promissory notes for bhe amount. The deed 
purports to be a security for all persons who may accept, pay or discount 
any hundis, bills, notes or drafts or make loans, credits or advanoes to 
Mahomedali. I agree with Mr. Raikes that it would bo a harsh con- 
struction to exclude the plaintiff who waa bhe only creditor when the deed 
was executed and who is a creditor still in respect of such payments as 
the mortgage contemplated. Unless the deed bo read with an abstract 
technicality which in my opinion would bo inappropriate, there is nothing 
in it which debars the plaintiff from making the advances himself, and, 
having done so, from claiming bhe benefit of the security. There was 
ample consideration moving from bhe plaintiff, and the deed was clearly not 
one which it lay within Mahomedali’s power to revoke. I am of opinion 
that the plaintiff as creditor in onbitlod bo claim the benefit of this 
security. Though promissory notes were taken from Mahomedali, there is 
nothing to suggest that bhe plaintiff intended to abandon the security of 
the mortgage; indeed the evidence shows that he had no such intention. 

[67] The same result follows if we have regard to the plaintiff’s 
position as surety under section 141 of bhe Indian Contract Act. For bhe 
evidence shows that the hundts now in question were paid by the firms 
of 'Wadhuram and Ussarali on the assurance of the plaintiff, and tbal, 
upon th^ir being dishonoured subsequently the plaintiff made good 
the amounts to the holders on behalf of Mahomedali. If, then, these holders 
would bo entitled bo bhe benefit of the security furnished by Exhibit B — 
and that, I understand, is nob denied— the plaintiff, who has paid them off. 
becomes similarly entitled in their place. I may aid that, despite certain 
phrases to which Mr. Mirza has called our attention in the account entries 
Exhibits J and K, I am of opinion on the evidence that these moneys were 
paid by bhe plaintiff, who is shown bo have referred at least in the pre- 
sence of one of bhe shroffs, to the morbgago docd as his security. It is sug- 
gested tliat bhe plaintiff put forward no claim as surety in the Court below, 
but the judgment of Maoleod, J., clearly indicates that the point was men^ 
tioned and discussed before him. 

Then there is the question whether the plaintiff’s olaiin under the 
mortgage should be postponed to the charge over the property which is 
given by sub-section (4) (?>^ of section 55 of jbo Tvansfer_of Property Ac t. 

(1) (1860) 6 Moo. 1. A. 303 at p. 111. 
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The saobion gives the oharga over the property “ in the hands o£ the 

I « I ^ oasa W 0 may assume, tihough bhe 

pomb IS by ao means clear, bbib in Webb v. Mtcpherson (l) ib was inbended 
to daci'ia bhab bha charge was esheuded to persons claiming through the 
buyer. Lven upon this coRsbrucbion the defendant is nob, I think, enbibl- 
ed to rely upoa her charge as against the plaintiff, for she is estopped 
from doing so under section 115 of the Ei^idenca Act by reason of the 
receipt for the full purohase-money which she endorsed upon the dead of 
sale. That was a declaration by the defendant which intentionally caused 
the plaintiff to believe that the entire price had been paid and to act upon 
that belief. The declaration was made “ intentionally ” within the 
meaning of the section, as the word has been explained in Sarat Chunder 

Chunder Laha (‘2), that is, bha declaration was so made that 
a LooJ reasonable man would take it bo be true and believe that it was 
meant that he should act on it; and the evidence proves bhab in fact the 
plaintiff did believe the representation bo be true and did act upon it. In 
my opinion, therefore, the defendant is estopped from relying upon this 
charge. Though the statutory charge given bo the seller in India differs 
from bhe unpaid vendor’s lien under Engl.sh Law, ib may be observed bhab 
the conclusion I have reached as bo bhe effect of estoppel is consisbent 
with the English decisions which have held bhab a vendor of immoveable 
property who endorses upon the purchase- deed a receipt for bhe purohase- 
money connob set up a lien for unpaid purohase-money as against a mort- 
gagee for value without notice under bhe purchaser. See Bice v. Bice (3). 
And as against a clear estoppel, such as we have here. I can see no reason 
to Suppose that the statutory charge occupies any higher position than bhe 
unpaid vendor's equitable lien in England. 


As to the argument that the plaintiff should be affected with notice 
of the defendants charge, I am clearly of opinion that it must fail. 


Under section 3 of bhe Transfer of Property Act the plaintiff can be 
said to have had notice only if he had actual knowledge, or if he wilfully 
abstained from inquiry or if he was guilty of gross negligence. Ib is plain 
rom the evidence that actual knowledge of the defendant s charge cannot 
be said to have been possessed by the plaintiff and that apparently is bhe 
finding of bhe learned Judge. Bub bhe Judge has held bhab plaintiff was 
aware of circumstances which should have put him on inquiry and 
that, since he made no inquiry, he must be affected with notice. Bub, 
in the first place, it seems bo me that bhe plaintiff was not bound bo make 
inquiry, bub was entitled bo rely upon bhe representation in the sale-deed: 
see Bedgrave v. Hurd (4f). Then I find difficulty in ascertaining how far 
bhe learned Judge did in fact believe the witnesses called for bhe defen- 
dant on this point. Ha says plainly bhab in his opinion ib is quite possible 
that they have made additions bo their story which are nob founded upon 
facts, bub in bhe main he finds bhab they were [69] belling the truth. Bub 
it is in the main that he has disbelieved them, for bhe point of their story 
IS that the defendant had actual knowledge. If that be disbelieved, I think 
it is impssible to give effect to bhe other vague evidence given after a 
lapse of over three years by witnesses who had no special reason to 
recollect the commonplace events in quasbion and who are nob free from 


(1) (1908) L. B. 30 1. A. 238; 6 Bom. Ii. 
B. 838. 

(3) (1892) 20 Oal. 296. 


(3) (1853) 2. Drew. 78. 

( 4 ) (1881) 20 Oh. D. 1. 
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ORIGINAL CIVIL. 

Before Mr. Justice Beaman. 

EDKHANBAI, Plaintiff, v. AbAMJI SHAIK RAJBIIAI AND OrBEBS. 

Deftndanis. 

[ 3 rd April, 1908.] 

“ The’ parties to an actant r^^d^to tt ‘tm^thet tetooM^: 

r tits :trso. mauor^cams ^^^ore ^ tho^. A.ist Cem^ 

rnurJ fluccGatod bv the AssiatiQt Oommi^^AioQor, the Assistant bommisaioaor 

himself explained to the Ist and C>th defondants in tarn 

them that whatever award he made would bo l.mdiuu on them. 

aRreed, the Ist defendant even saying he would take one tU|oo if that was t^he 

sum awarded to him. It was also ogrood that the Assistant Gommissionat 

should draw up his findings in the form of a consent deotoo to ho taken by the 

patties as that would save the parties a largo sum lu co.sts^ At another 

meeting bolote the Assistant Commissioner the latter tooardol his 

and then proceeded to draw up the consent dectoo embodying these findings 

therein but the defendants 1 and 6 refused to bo bound by his deoision Upon 

appUoition being made by the pUintiff th’U an adjuatment of the suit m»gni 

be leooEded under section 37B of the Civil Procedure Code on the basis of tne 
Aasietant Commissioner's decision, 

that there had been no adjustment of the suit. Thoto hid been no 
written submission to arbitration as provided by seotiou \ of the Indian 
Arbitration Aot, and, oonaoquontly, there bad been no legal and valid roterenoa 
to arbitration and thoAaaietint Commisaionot'a award (for it really was an 
award and nothing else) had no legal loundation, and could thoroforo have ^ 
legal consequences. As there had boon no toferonoo to arbitr.fctioa and no award 
there could be no adjustment to give oCEoot to Under section 37B of the Civil 
Procedure Code. 


Suit No. 77 of 1906. 


RUKHANBAI V. ADAMJI 


83 Bom. 72 



Samibai v. Premji Pragp (1) and Tragdat v. Girdhardas (2) considered and 
• distiingaished. 

[Ref. 12 M. L. T. 133=23 M. L, J. 990=1912 M. W. N. 1091=16 T. C. 478; 38 Bom- 
687; 36 Mad. 353;, Fol. 37 Mad. 408; Ref. 8 L W. 470=1918 M. W. N. 746; 59 
I. G. 33=45 Bom. 245; 67 I. C. 123=3 L. L. J. 162; Ref. 47 All. 637 (F. B.).] 

The facts of this case appear sufficiently from the headnote and 
judgment. 

Strangman for plaintiff. 

Davar for defendant 2. 

Chamier for defendants 1 and 6. 


Beaman, J. — This was an administration suit : a decretal order was 
passed referring it to the Commissioner to take the usual accounts. When 
the matter came before the Assistant Commissioner Mr. Modi, it appears 
from his notes (the substantial correctness of all the facts contained in 
which is not disputed) that [71] with the object of saving parties considera- 
ble delay and expense, he proposed that they should leave the settlement 
of all matters in dispute between them in his hands. All the parties 
consented. From Mr. Modi’s record, it is clear that they then agreed 
unresevedly and without any qualification to allow him to deal summarily 
with all the disputed matters and to draft (as he calls it) a decree by 
which they were to be finally bound. He says he fully explained every 
term of this proposal to the parties and in particular impressed upon the 
defendants that even should his decree award them no more than a rupee 
they were to be bound by it. To these terms all the parties assented. 
Thereupon Mr. Modi made what he calls a draft decree. Mr. Strangman 
for the plaintiff and defendant No. 4 now moves the Court to confirm this 
report and give a decree in its terms. Defendant No. 6 represented by 
Mr. Chamier objects on the ground, as I understand him, that the 
principle upon which Mr. Modi has arrived at his conclusion is 
incorrect and not a principle upon which ho (the sixth defen- 
dant) thought ha would act. When the motion came on, Mr. 
Strangman asked the Court to record Mr. Modi’s report as an 
adjustment, compromise or satisfaction of the suit under and with- 
in the meaning of section 375 of the Civil Procedure Code and there- 
on pass a decree in accordance therewith. To this Mr. Chamier objected 
that he bad received no notice of any such application, that he was 
entitled to notice ; and that not having been given notice, this application 
could not now be proceeded with. 

It appears, however, that the suit was down on the board for passing 
a final decree in terms of the Assistant Commissioner's report, and I am 
not disposed to defer my dicision upon what is substantially in issue in 
yrder to give effect to thia technical , objection. Mr. Strangman for the 
plaintiff strongly relies on the oases of Samibai v. Premji Pragji (1) and 
Pragdas v. Girdhardas (2). The latter case wasaecided in appeal by Sir 
Lawrence Jenkins, C. J., and Starling, J. There the suit was for dissolu- 
tion of partnership and accounts. The suit was called on for hearing on 
the 24th February 1899 and by consent a decretal order [72] was made 
referring it to the Commissioner to take the accounts. On the 31st 
March 1899 before any accounts were brought into the Commissioner’s 
office, the parties referred the subject matter of the suit to arbitration and 
on the 28th of June 19d0 the arbitrators made their award. On the 7th 
December 1900 the plaintiffs gave notice that they would move in Court, 
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th^it tibe anroomonb and ibo award be recorded under section 375 of the 
O'vil Pr.csdnro Code. A docreo was passed accordingly on the 13th 
i;ecemlj‘'t 1^)00 \u v;bicb tba : ubmis?ioD aocl the award were recorded 
uu.lor tbo -eobioa aad blio berms of the award were embociied m it. 
The Apnual Couth held that the leference and the award constituted an 
adiustinent of the suio by a lawful agreement or compromise and upon 
fchab -ouo'l uobeld the decree of the Court below. Their Lordships 
referred with approval to the ca .-0 of Samihai v. Premji Pragjt U) which 
bad been decided in the rame way and upon the same principle by 
6barliD^, J.. on the Original Side of the High Court. It is oerbamly not 
easy to distinguish the ptineiple of those decisions from the principle 
upon which iNlr, Sfcrangman now ask- me bo act. And were I satisfied 
that no di<=tincbiou could be drawn, notwithstanding that in some points 
the conditions of those cases and this case are different, I should feel 
myself hound by these decisions. After having carefully studied not only 
those cases but many others dealing with the same question decided in 
the other High Courts, while I must admit that the weight of authority 
is heavily on the plaintiff's side I feel very grave doubts as bo some parts 
at leash of the reasoning upon which many of those decisions rest. 


Reference was made in Pragdas v. Girdhardas (2) to the Full Bench case 
of Brojodurlabk Sinha v. Ranianath Ghose (3), where although the deci- 
sions of the majority were substantially m accord with bbo view taken by 
Starling, J., in Samibai v. Prcmji Pragji (1) O'Kinealy, J., in a dissenting 
judgment, doubted the correobness of that decision. For my own part, speak- 
ing with all respect to the eminent Judges who have adopted the contrary 
opinion, I think that that Judge’s doubt was well founded. Again Jenkins, 
[73] C. J. says “ that the decisions in Samibai v. Premji Pfagji (1) has 
met with the approval of Farran, C, J., in Ghellabhai v. Nandubai (4)’’. 
The passage referred to however is merely an obiter dictum. So, boo, in 
the cacQ of Lakshmana Chetti v, Ghinnatkambi (5) in which Sir Lawrence 
Jenkins says that Mr. Ju-=bioe Starling s view, if not affirmed, certainly 
was nob rejected, the most that can be said is that the Judges there in an 
ohticr dictum seem to have approved of it. lb is perhaps worth noting 
that the submission bo arbitration in Pragdas v. Girdhardas (2) was made 
before the Indian Arbitration Act had come into force. I do not myself 
think that the oiroumsbance materially affects what seems bo me the 
fundamental principle of the decision. The learned Chief Justice says: 

First it is said that Chapter 37 of the Civil Procedure Code, 1882, is an 
exhaustive exposition of the power bo refer to arbitration ponding a suit, 
lean find nothing, however, in Chapter 37 which invalidates a proceeding 
nob in accordanco with its provisions beyond the result that non-compli- 
ance deprives a party of a right to claim the cousoqueuoes the Chapter pres- 
cribes. And I apprehend that the same process of vea cuing would apply 
to any submission to arbitration which does not comply with the require- 
ments either of Chapter 37 of the Civil Prooeduro Code or of the Indian 
Arbitration Act IX of 1809. But it seems to me that whore a special 
procedure is provided for extraordinary extra-judicial methods of settling 
dieputed claim‘d, it must have been the intention of the logislatrue that 
that prooeduro ami no other was bo be followed. To say that Chapter 37 
was nob, before the passing of the Indian Arbitration Aob, an exhaus- 


(1) (lh95) 20 Bom. SOI 
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tive exposition of the powers to refer to arbitration and that a 
reference to arbitration not made in accordance with its provisions 
might nevertheless be given much more speedy and peremptory effect to 
by bringing it in under section d75 for the reason that “non-compliance 
deprives a party of a right to claim the consequence the chapter pres- 
cribes’ seems to me, speaking with the greatest ro'^pect, a questionable 
proposition. Because the reason advanced to’ support it will, when closely 
examined, become, I think, quite inadequate. What is [74] implied in it 
is that by not complying with the statutory provisions regulating sub- 
mission to arbitration, the worst that can befall a party so failing to 
comply is the loss of some advantage that be would have gained by com- 
pliance. But if notwithstanding that he can take the benefit of section 375 
so far from being in a worse he is in a much better position than if be 
had been bound by the provisions either of the Indian Arbitration Act or 
of Chapter 37. In both the latter cases a party, who. after making a proper 
submission, is dissatisfied with the award, has a right of challenging it 
before it can be converted into a decree or any further action taken upon 
it. Whereas under the principle of Pragdas v. Girdhardas (1) no sooner 
has a party made an irregular submission, on which an award, no matter 
how full of defects, has been passed, than the other party can bring it in 
under section 375 and, without having any objections investigated, get a 
final decree upon it. This appears to me, speaking with all proper respect, 
one fatal objection to the principle upon which the plaintiff here relies. 
Another objection which I myself feel very strongly, though I cannot deny 
that this does seem to have been present to the mind of other more learned 
and eminent Judges who have nevertheless no difficulty in overcoming it, 
is that a mere agreement to refer a matter to arbitration, cannot logically 
and without unduly straining language, be fairly called an adjustment of 
a suit. Nor do I think that that difficulty is removed by the fact that an 
award is made. No doubt if the parties accept the award, then the agree- 
ment to refer plus the award which they had accepted would constitute an 
adjustment of the suit by a lawful agreement. But mere submission 
to arbitration cannot, I think, be carried further than a step 
towards the adjustment of a suit. This difficulty is dealt with in 
Pragdas v. Oirdhardas (l). The learned Chief Justice, relying upon 
Lievesley v. GUmore (2). says: “But every submission to arbitration implies 
an obligation to perform the award of the arbitrator ; so that here 
there was an agreement to perform the award in adjustment of the 
suit, and that is an adjustment of the suit by agreement" One obvious 
[78] objection to that reasoning is that it does away at once with the 
necessity for all the special procedure prescribed in the Indian Arbitration 
Act and Chapter 37 of the Civil Procedure Code. For if that principle be 
uniformly sound and accepted, parties submitting te arbitration would be 
under an implied promise to accept the award, whatever be its nature and 
however it has been arrived at. That is in fact what they are obliged to 
do by applying the principle in the same manner in which it has been ap- 
plied in those cases, so as to enable a party wishing to enforce the award 
to do so directly under section 375. It would be easy to pursue this 
analysis further by way of explaining and justifying the doubts I feel 
about the correctness of the decision in Pragdas v. Girdhardas (3). But, 
as I have said, unless loan distinguish that from the present case I 

(1) (1901) 26 Bom. 76 at p. 78. (9) (1901) 26 Bom* 76. 

(2) (1866) L. B. 1 0. P. 670*» 
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should un^oubbadly feel rny^eK bound to follow it There is however, 
one m--aoo in t.he learn-i Chief .Tu=tic6 ? juls;mant which does I think, 
warrant me in ‘^^ayina that thi^^ i^ a different ca^e. He «aye . it is oonce- 
n and I muat a ^ume correctly, that under the cpecial c.roumstanoas of 
hn’ca=e the c,uba,i,-ion is valid.” I will not pause as I might do, to 
; nl V the implication contained in theso wor s beyond saying that not- 
w the Ldme what has precede I, the learned Chief .Tustice evidently 
thntht thai^a nibmission to arbitration, before it can be treated as an 
Sjnrtrnent of the suit, mast ho ” valid.” that is to say. 

hy with the law governing arbitration proceadmgs, I need not further 

dwell upon the difficulty which an accurate analysis of what is herein 

hiTpliel might introduce in logically and consistently interpreting the 
whole jud.gment. It i enough for my present purpose to point out that 
had the learned Chief .Tustice felt any doubt as to the validity of the sub- 
mission. it is at least fairly arguable wheth.jr ho would have come 'io ^he 
conclusion he did In that case, as indeed m all the- other cases to which 
it refers, there was a written suhmiss.ou. It is true that, at that time, 
the Indian Arbitration Act was not in force, and that presumably a^ this 
submission was held not to fall within the scope of Chapter 37, there was 
no statutory need for a written [76] submission. Nosv, however, sootion 4 
of the Indian Arbitration Act requires that wherever that Aot is in force, 
submission to arbitration must bo in writing. In the present ease there 
has been no suoh wrifcbon roforenoe or submi'^-iou. I am nob denying 
that) this is a fceohnical rather than a substanbial disbiucfciou beoause, from 
Mr Modi’s record, ib is quite clear bhab wbab ha wrobo down in bhe pre- 
cenb case fairly and fully oxprossel all bhe wishes and intenbions of bhe 
parties, and had bhoy ‘signed his notes there would have boon, to all in- 
bents and purposes, a written 'submission of bhe kmd required by law. As 
the facts stand, there has been no l6t;al and valid roforonoo to arbitration 
at all Mr. Modi’s award thorofore. (for ib really is an award and nobbing 
else) has no legal foundation, ani can, therefore, have no legal oonse- 

quonoes. That, I think, is sufiioienb, in the viow I take of section 375 
and of bhe decision*^ upon ib, to relieve me from bhe necessity of following 
against my own judgment the majority of bhoso decisions. As, bboDi 
there has been no reference to arbitration and no award, what adjustment 
of the suit can there bo bo which I am asked to lUVO elToob under eeo- 
bion 375? It appears to mo bhab there can bo absolutely none. I oomo to 
this conclusion with groat reluctance because ib ia clear that all the merits 
are on the plaintitT's side. There can be no question that all the parties 
did authorise Mr. Modi to settle their disputes and did agree to accept his 
decision as hnally binding upon thorn. When, however, that decision 
came to be known, the defendant 6 rcpuliatAid it. lie has thus gone back 
upon his own distinct undertaking and I cannot pvotoud that I foel bhe 
least sympathy with him b'icauso ho has succeeded upon a highly techni- 
cal point. Indeed I fool so strongly in this matter that although he is 
hero nominally successful, I shall order him to pay all co-ts which may 
have been incurred from the date on which all parties, including himself, 
agreed before Mr. Modi, that he should finally decide their disputes, np to 
the date of bhe final order upon this motion. 

Upon these terms I direct that t-ho motion bo dismissed and 
that the matter be referred back to Mr. IModi to take it up as and 

from the date upon which the parties agreed to make him their solo arbi- 
trator. 
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[77] Special Commissioner to pay the cost of the other parties out of 
the share of defendant 6. 

Attorneys for the plaintiff : Messrs, Jehangir and Seervai. 

Attorney for defendants 1 and 6 ; Mr, N. B. Vakil, 

Attorneys for defendant 2 ; Messrs. Mehta and Shomji. 

Attorneys for defendant 4: : Messrs. Jehangir and Seervai. 


33 B. 77 (=1 I. C. 6?1=10 Bom. L. R. 801=8 Cr. L. J. 272). 

APPELLATE CRIMINAL. 

Before Mir. Justice Ghandavarkar and Mr. Justice Heaton, 

Emperor v. Tbibhovanpas Purshottamdas Mangrolewalla * 

[17th August, 1908.] 

Criminal Procedure Code {Act Y of 1898), sections 225, 283. 234, 235, 236, and 237— 
Charget — Joinder of charges — yiisjoinder of charges~lndian Penal Code {Act 
XLV of 1660), sections 124A, l5^A'^Scdition — Promoting enmity^ etc., between 
classes-^Puhlication, what constitutes. 

The aooused was charged at one trial with having committed oSenoes punish- 
able under sections 124A and 158A of the Indian Penal Code, on two charges, 
one with respect to each of the two articles he published on ‘diSerent dates in 
his newspaper called the Jlind Swarajya. At the trial there was no other evi- 
dence of the publication of the newspaper in 'Bombay except the declaration 
made by the accused under the Press Act, and the depositions of witnesses who 
received the newspaper in Bombay as Government servants in tbeii capacity as 
such. The accused was convicted on both the charges and sentenced separately 
on each of them. It was contended in appeal that there was no evidence of the 
publication o! the newspaper in Bombay, and that there was a misjoinder of 
obarges vitiating the trial. 

Beld, that the evidence on record was sufficient to prove the publication of the 
newspaper in Bombay. 

Eeld, further that the trial was not bad as there had been no misjoinder of 
charges. 

Pet Chandavarhar, J" :“It is true that the Magistrate framed two ohages one 
with respect to each of the two articles. But in each charge the oSenoes are 
mentioned as being those punishable under sections 124A and 153A of the .{JSi] 
Indian Penal Code, so that the accused had distinct notice of the charges he 
had to answer, and he could hardly have been prejudiced by the somewhat in- 
formal mode in which the charges were drawn up. The defect, if any. was no 
more than a mere irregularity, cured by the provisions of section 225 of the 
Code of Criminal Procedure. 

There is nothing in the Criminal Procedure Code which directs that where 
an accused person is alleged to have done two or more acts* each of which 
may fall within the definition of an ofience under one or another section of 
the Indian Penal Code, the section or seotioQs in either case being the same, 
the joinder of the charges, under those sections is illegal. Substantially the 
aotQ amount in such a case to ofienoes punishable under the same sections 
of the Indian Penal Code and therefore they are ofienoes of the same kind. 

Per Eeatont J.\ — Section 234 of the Criminal Procedure Code does not say 
that at most, a trial must be lifoited to three charges : it says it must be 
limited to three ofiences and that the ofienoes must be of the same kind. 
The ofienoe ” as defined by the Code itself, is the act or omission made 
punishable. The ofiences in this case were two in number, namely, the publica- 
tion of two articles on two difierent dates. These two ofiences were, as charged, 
punishable under the same section of the Indian Penal Code, and were, therefore, 
ofiences of the same kind. The word section in section 234 of the Criminal 
Procedure Code is not invariably to be read as singular. It is not the intention 
of the Code of Criminal Procedure, either express or implied, to exclude from the 

* Criminal Appeal No. 237 of 1908. 
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oper-itiOD o! aeotioQ 234 oI the Code, ao oQenoe bcoauee it is made the aubjeot 
of more tbaQ oco charge. 

ChargiDg OQO aofc or aorieq of acts uadec more than one sootion ol the I ndian 
Penal CoJe, a pcoc^eJing provided for ic foofcion 235 (clause 2) and in aeo- 
tion 233 of the CrimiuEil rrooediiro Code .and la also provided lot in section 71 
of the Indian X^n\l Code The Goad may charge an ofienee twice over under 
two diSerent sections but by so doing it cannot increase the sentence which may 
be in-posed. That principle Is nob ollended by trying together separate onenoes 
for each of which there is more than one charge. 

[Ref: lO Bom L. R. 973 : 19 M Tj J. 8l = .'3 M. Tj. T. 24.] 

Apppxal from convictions and sbntencos passed by A. H. S. Aston* 

Chief Presidency Magistrate of Bombay. 

The accused was the editor, publisher and proprietor of a newspaper 
called the Hind Swarajya published in the Gujarati language. He was 
charged with two offences punishable under sections 124A and 153A of 
the Indian Penal Code, with respect to an arbiclo entitled “ Englishmen 
afraid of the pen” which appeared in an issue of his newspaper dated the 
4th April 1908 ; and also with reference to auotbor article entitled “ A 
grave warning ” which appeared on the llth idem in his newspaper. 

[79] He was tried by the Chief Presidency Magistrate of Bombay 
where he was charged as follows : — 

“ 1, A. H. S. Aston, Egqutro. Chief Pro^ideacy Migi.=trato, Boinbny, hereby charge 
you Tribhovandae Purahottamda^ Mangtolovalla. as'follow.i ; — 

“ That you on or about tho 4th day of Apnl 190^ at Bombay by words intended 
to be read, namely, an article in tbe Gujarati which i» headed when translated 
'Englishmen afraid of tho pen ’ published in tho Hind Stoarajpa newspaper of which 
you were tho editor, printer and proprietor brought or attempted to bring into hatred 
or contempt or excited or attempted to excite feeling-* of diaaffootion towards tbe 
Government established by law in British India and promoted or attempted to promote 
feelings of enmity or hatred between different classes of llis Majesty’s subjects, namely, 
between Native Indian and European subjects aud tberoby committed an offence 
punishable under sections 124A and 163A, Indian Penal Code. 

“ 2ndly : — That you on or about the llth day of April 1903 at Bombay by words 
intended to be read, namely, an article printed in tho Eugli.-^h and Gujarati languages 
which is beaded when corrected and translated ‘ A grave, warning ’ published in the 
Hind Swarajya newspaper of which you wore the olitor, printer and proprietor 
brought or attempted to bring into hatred or contempt or oxoited or attempted to 
exoite feelings of disaffection towards tho Oovornmont established by law in British 
India and promoted or attempted to promote feelings of enmity or hatred between 
different classes of His Majesty’s subjects, namely, botwoon Native Indian and 
European subjects and thereby committed an offonoe punishable under seotiona 
124A and 153A of the Indian Penal Code and within my cognizance. 

“ And I hereby direct that you bo tried on the said charges. " 


At the trial, the prosecution tendered into evidence the declaration 
made by the aooused under the Press Aob before the Chief Presidency 
Magistrate ^ of Bombay, as tho printer and publisher of bha " Hind 
Swarajya.'' And there were two witnesses on behalf of the proseoution, 
the Oriental Translator to the Clovernmenh of Bombay and a clerk in his 
office, who deposed to having received the copies of the newspaper in 
Bombay in their capacity as Govornmont servants. 

The Magistrate convicted the accused on both tho charges, and sen- 
tenced the accused to two years’ rigorous imprisonment on tho first charge 

and to one year s rigorous imprisonment on tho second charge : the sen- 
tences to run consecutively. 

The accused appealed to the High Court 

°vidcnoo of publication 

of the newspaper m Bombay. Tho declaration by tho aooused under the 
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Press Aoi is no evidence of publication : nor would publication be proved lonn 
by depositions of two witnesses who received copies of the newspaper in Ava n. 
Bombay merely as and in their capacity of Government servants. ■ 

Seeondly, the trial is bad on the score of misjoinder of charges. The Appellate 
accused is charged with both under section 121A and section 153A of the 
Indian Penal Code in respect of each of the two articles that appeared in 88 B 77=1 

his newspaper on the 4th and nth April 1908, respectively. The offence 1.0.641=10 
under section 124A is distinct from the one under section 153A ; and a 

separate charge for each of them should have been framed. The Criminal 
Procedure Code positively enacts that two charges are necessary, this is 
an illegality and not an irregularity which could be cured under 
section 537 of the Code. See Emperor v. Fatlu (l) ; Subrahmania Ayyar 
V. King-Emperor (2) ; Sukh Lai Sheikh v. Tara Chand Ta (3); Thomas 
V. Emperor (4) ; and Queen-Empress v. Anant Puranik (5). 

The forms of charges in the schedule to the Criminal Procedure 
Code distinctly indicate that there ought to be separate counts for sepa- 
rate offences ; and even a separate head of charge for each offence under 
the same section in the same transaction. See the form regarding the 
substantive offence and the attempt under section 241 of the Indian 
Penal Code. Furthermore, the form prescribes three heads of charge 
for section 382 of the Indian Penal Code. = This is a clear indication that 
legislature requires that the charges should be very specific, definite and 
distinct for each offence. 

Assuming that the magistrate has complied with the provision of 
section 233 so far as charges are concerned, then the particulars as re- 
quired by section 225 are not given. He ought to have pointed out the 
passages in the first article that came within the purview of section 124A 
and those that came under section 153A. 

[81] Section 233 of the Criminal Procedure Code says that each charge 
shall be tried separately. In this case there are four offences and two 
charges. Section 234 is an exception to section 233. But offences under 
sections 124A and 153A of the Indian Penal Code are not offences of the 
same kindt and the articles of the 4th and lltb April are not parts of the 
same transaction within the meaning of section 235 of the Criminal Pro- 
cedure Code. 

Branson (acting Advocate General) for the Crown Sections 234, 

235, 236 and 239 of the Criminal Procedure Code are exceptions to 
section 233 of the Code. Section 235 is put after section 234 to meet 
with those oases where facts alleged show that they come under two or 
more different sections of the Indian Penal Code. There is therefore no 
irregularity in joining section 153A read with section 124A in the charge. 

Chandavarkar, J : — This is an appeal from the judgment of the 
Chief Presidency Magistrate of Bombay, convicting the appellant of two 
offences one under section 124A and the other under section 153A of the 
Indian Penal Code arising out of each of two articles, published in a 
Gujarati newspaper called the Hind Swarajya. Several points of law 
have been urged by the appellant's Counsel, Mr. Baptista. The first of 
them is that the learned Chief Presidency Magistrate had no jurisdiction 
to try the case. This objection to jurisdiction is based upon the ground 
that there is upon the record no evidence of the publication of the news- 
paper in Bombay. But three witnesses examined for the Crown state 


(1) (1903) 26 All. 196. 

12) (1901) 25 Mad. 61. 

W (1905) 38 Cal. 68 at p. 72. 


- (4) (1906) 29 Mad, 658. 
(5) (1900) 26 Bom. 90. 
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• A „oTOCTinnor in Bombav, and there is the deolaration 
Salaty^rrppellant himselt thetews! 

the question of pubhoa ^ Baptista have hardly 

anv substance if is contended that the trial is rendered illegal because 

fsf fe "ffqf srfy ' bo f v;a^^o A 

bx. 

article of the 11th of April, lb08. But in each obargo ‘he offences are 
mLtioned as being those punishable under sections 121A and 153A, so 
that the appellant bad distinct notice of the charges be bad to answer. 
Ind he could hardly have been prejudiced by the somewhat >ofonnal 
mode in which the charges were drawn up. The defect, if any, “o 
more than a mere irregularity, cured by the provisiouB of section 225 of 
the Code of Criminal Procedure. lb is further contended that tne trial is 
illegal because the particulars in respect of each of the charges were not 

given by the Magistrate by the specification in the charge sheet of the 
passages in each of the articles, which, according to the case for the 

CrowDi brought bhosa articles v?ibbin sections 124A and 163A of the Penal 
Code. But the case for the Crown was in the Court below, as it is here, 
that each of the two articles taken as a whole brought the aob of the 

appellant within each of these sections. Under those oirounisbanoes no 
specification of any particular passages was called lor. 

I pass on now to Mr. Baptisba’s argument that the trial is illegal on 
the ground of misjoinder of charges. The misjoinder complained of is 
that the offence charged under section 124A of tbo Indian Penal Code, 
arising out of the article of the 4th of April, being disbiuob from, and not 
an offence of the same kind as, the offence oharged under section 153A of 
the same Code, arising out of the article of the llbh of April, and that the 
offence charged under section 153 A as arising out of the former arbiolo 
being distinct from and not an offence of the same kind as the offence 
oharged under section 124A as arising out of tho latter article, the learned 
Magistrate ought nob to have tried these charges together at one trial. It 
is admitted by Mr. Baptista that tho ohavgo for the offence under 
section 124A of the Penal Code in respect of one of the two articles in 
question could be legally joined to tho charge for the offence under the 
same section in respect of the other article. And in such a case it IS 
equally clear from sections 236 and 237 of tho Code of Criminal 
Procedure that, if in respect of each of tho articles the ovidonoo recorded 
substantiated tho offence under section 153 A, instead of the offence 
[fl3] under section 124A, the accused could bo legally oonviotod of the for- 
mer offence, even though it did nob form the subjeob-matber of the charge. 
That being the case, the addition of the offences under that section in the 
charge sheet cannot be held bo bo illegal. On tbo other hand, it was an 
advantage bo the appellant in that ho had notice of the additional offence 
oharged, of which he could have boon under tho Codo convicted without 
any notice in tho charge sheet. It is true that, as urged by Mr. Baptista, 
the offence under section 124 A of the Penal Code is not an offence of the 
same kind as an offence under section 153A of tho Code. And the Crimi- 
nal Procedure Code no doubt provides that those two offences cannot be 


52 


n 


BMPfiROB D, TR1B0OVANDA8 


38 Bom. 84 


tried together. But there is nothing in the Code which directs that where ^903 
an accused person is alleged to have done two or more acts, each of which axjg. 17. 

may fall within the definition of an offence under one or another section of 

the Penal Code, the section or sections in either case being the same, the 
joinder of the charges under those sections is illegal. Substantially the 
acts amount in such a case to offences punishable under the same sections 33 B 77=1 
of the Indian Penal Code and therefore they are offences of the same kind. I* C- 641=10 

Mr. Baptista has not denied the seditious character of the article 801=8 Or. L. 
of the 4th of April. On the other hand, he has candidly admitted before J. 272. 
us that he cannot defend the article in question so far as the offence under 
section 124A of the Penal Code is concerned. The other article, that of 
the 11th of April, he contends, is a mere republication of what came into 
the appellant’s hands from outride, and was published by the appellant 
with remarks showing that he did not approve of the sentiments in the 
article. It is clear, however, from the evidence of surrounding circum- 
stances that the so-called disapproval was feigned and ironical and that 
the appellant published the article in question because it gave him an 
opportunity of bringing the established Government of the land into hatred 
and contempt. 

Under these circumstances it is unnecessary to consider whether 
either of the articles can rightly come under section 153A of the Penal 
Code, 

[8i] We affirm the conviction under section 124 A, and as to the 
sentences we decline to interfere on the ground that they cannot be con- 
sidered too severe. 

Heaton, J. : — -Mr. Baptista’s first argument was that publication in 
Bombay was not proved. There is no substance in that. 

His main arguments were directed to the charge and were to the 
effect that as the charge was contrary to law the trial was illegal : a 
general proposition which he sought to make good by the authority of the 
Privy Council judgment in Subrahmania Ayyars case (1). 

In order to understand the argument it is necessary to set out the 
charge. It reads as follows ; — 

“I, A. H. S. Aston, Esquire, Chief Presidency Magistrate, Bombay, hereby charge 
you Tribhovandaa Purshottamdas Mangrolewalla as follows : — That you on or about 
the 4th day of April 1908 at Bombay by words intended to be read, namely, an article 
in the Gujarati which is headed when translated ‘Englishman afraid of the pen' pub- 
lished in the Hind Swarajya newspaper of which you were the editor, printer and pro- 
prietor brought or attempted to bring into hatred or contempt or excited or attempted 
to excite feelings of disafieotion towards the Government established by law in British 
India and promoted or attempted to promote feelings of enmity or hatred between 
difierent classes of His Majesty’s subjects, namely, between Native Indian or Euro- 
pean subjects and thereby committed an offence punishable under sections 124A and 
163A, Indian Penal Code 

‘*2ndly ; — That you on or about the 11th day of April 1908 at Bombay by words 
intended to be read, namely, an article printed in the English and Gujarati languages 
which is headed when corrected and 'translated ‘A grave warning’ published in the 
Hind Swarajya newspaper of which you were the editor, printer and proprietor brought 
or attempted to bring into hatred or contempt or excited or attempted to excite feel- 
ings of disaffection towards the Government established by law in British India and 
promoted or attempted to promote feelings of enmity or hatted between different 
classes of B!i8 Majesty’s subjects, namely, between Native Indian and European 
jeots and thereby committed an offence punishable under sections 124A and 158A of 
the Indian Penal Code and within my cognizance. 

‘‘And I hereby direct that you be tried on the said charges.” 

(1) (1901) 25 Mad. 61. 
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1908 [83] charge is unlawful beoause ib does nob 

AUG. IT. follow fcba form given in Scbodulo V bo the Criminal Procedure Code for 

charges with two or moro heads, but instead of doing so oombines in one 
appellate oach c^se the charges under sections l24A and 153A. The 

CBi^AL. ^ section 225 of the Code which 

33 B. 77=1 says : — " No error in stating eithor the offence or the particulars required 
I. 0 641=10 bo be stated in tho charge, and no omission to state the offence or those 
801 — particulars shall be regarded at any stage of tho case aa material, unless 
J 272 accused was in fact misled hy such error or omission, and it has oooa' 

sioned a failure of justice." The Privy Couuoil case referred to is nob an 
authority for saying that such an error in the charge is an illegality viti- 
ating tho trial. It is only necessary to read tho judgment in that case to 
see that their fiordships of the Privy Council wore dealing with a grossly 
illegal trial ; and there is apparent throughout that judgment as strict an 
adherence as possible to tho facts of that particular case ; and as little 
generalization as is compatible with a true presentment of their reasons. 

Mr. Baptista*s next objection was that though it was nob illegal to 
charge the appellant on the articles as a whole, yet when charged in res- 
pect of each article under sections 1‘24A and 153A, he was prejudiced as 
he did not have notice of the particular passages in each article on which 
the prosecution relied to bring it first under section 124A and secondly 
under section 153A. To this the answer is that as regards these charges 
the prosecution did nob proceed on separate passages bub on the articles as 
a whole. But Mr. Baptisba argues in effect that his client ought to have 
had notice, before he was required to enter on bis defence, of the process 
of reasoning by which the prosecution brought each article under sec- 
tion 124A and also under seobion 163A of the Penal Code, Whatever 
application such an argument may have to oases in general, it fails in its 
application to this case, because the process of reasoning which the prose- 
cution followed, was to deal with tho articles as a whole and not with 
particular passages and the accused had notice that he was charged under 

seobion 124A and under section 153A in respect of each article as a 
whole. 

[86] The last of Mr. Bapbisba's technical arguments was that the 
joinder of the charges relating bo the two publications of the 4bh and 11th 
April, was illegal and vitiated the trial. Ho assumes for the purpose of 
this argument that there were four charges, two relating to each article ; 
and he urges that as each of the four oharges did not relate to an offence 
of the same kind, choy could nob bo tried together. He bases his argu- 
ment mainly on sections 233 and 234 of the Code of Criminal Procedure 
which run as follows : — 

diatinot oaonco ol which any poraoQ 13 .iooused theta ahall be a 
meut.onoa m se'otioariai, 236 and > 2 39 .*'' oxoapt ia the oaaea 

committed ^withm “1 f oneuooa than one of the aame kiod 

V ot twelve monlha from tho firat to tho last of aaoh 

amount of^u^m8lnifant°nnA° It'nd when they aio punishable with the aame 

apri“roflooal L; •• ' code or ol any 

threfi^oharooif^^h u ^ must be limited to 

Seocas 3 he ^ and that the 

oil enoes must be of the same kind. The '‘oEfonoo” as defined by the 
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Code itself, is the act or omission made punishable. The offences in 

this case were two in number, namely, the publication of the 4th April 

and the publication of the 11th April These two offences were, as 

charged, punishable under the same sections of the Indian Penal Code 

and were, therefore, it seems to me, offences of the same kind. If the 

word section in the second clause of section '2^^ be read as incapable 

of meaning ^ sections, that is, if it be read as invariably singular, then 

Mr. Baptista’s argument is good, not otherwise. But I do not think it is 

the intention of the Code, either expressed or implied to exclude from the 

operation of section 234 an offence because it is made the subject of more 
than one charge. 

Charging one act or series of acts under more than one section of 
the Indian Penal Coda is a proceeding provided for in section 235 
(cl. 2) and in section 236 of the Criminal Procedure Code and is 
also provided for in section 71 of the Indian Penal Code which [87] 
says : *' where anything is an offence falling within two or more 

separate definitions the offender shall not be punished with a 

more severe punishment than the Court which tries him could award for 
any one of such offences.” You may charge an offence twice over under two 
different sections but by so doing you cannot increase the sentence which 
may be imposed. That principle is not offended by trying together separate 
offences for each of which there is more than one charge. Therefore I do 
not think the joinder of charges in this case was contrary either to the 
express words or the principle of the law. 

On the merits there is little to be said. A careful perusal of the 
article of the 4th April shows a deliberate design to excite feelings of dis- 
affection towards the Government established by law in British India, or 
to bring that Government into hatred and contempt. The nature and 
tone of the article or letter of the 11th; the general character of Hind 
Swarajya as evidenced by its own publications; the circumstance that the 
letter said to he received from outside was translated into Gujarati; and 
the introductory words printed before the translation, taken together, con- 
vince me that the publication of the 11th also was deliberately designed 
to do the same. It is not very material to consider whether the offences 
also fell under section 153 A of the Indian Penal Code. The convictions 
are, in my opinion, good under section 124 A; and the sentences, I consider, 
are not too severe. So I concur in the order confirming the conviction 
and sentences. 

Conviction and sentence confirmed. 
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[88] appellate civil. 

Before Mr. Justice Chandavarkar and Mr. Justice Heaton. 

f -Dahtaqwami BIN Kcpbuswami [Oringinal 

I^BIPURABAI KOM KUPPDSWAMl 
MuDLlAB (Original Defendant)^ Besponden . 

[9t3h September, 1908.J 

,, ^ Alienation bn the widoto prior io the dai§ 

w'..„ . Hi.d. .ao. ,j. h.. 

son, the adoptioa has the e The adoption has the same eSeot as 

sale or mortgego. , , i. « i.u 

Thus if a widow, before the adoption severs a portion of the inheritance there- 

fror^ and tTnsre.s it to a stranger without any proper or necessary purpose 
bmdinrthe estate absolutely according to Hindu law. the transfer, logically 

spefk?ng must ceU to have Ly cGect after the adoption since '.t could only 

operate^during the time that the estate was represented by her as heir and the 

result of the adoption is to terminate that oatato. 

La/fshmanv. iJadhabo. ( 1 ) and More v. Bair.;.' (d) lollowod. Srceramulu^. 
Ktistamma (3). not followed. 

TNrtt fol* 39 Mad 1035* Ref : (1911) 2 M. W. N- 633=22 M. Li. J. 86, (1911) M. W. N. 

^ 82=8 1 0 26^67 Tc. 210=91 U. L. J. 3ili; 48 Bom. 654; Fol: 2G Bom. L. B. 

830: Cf: 84 I. G. 374.] 

Second appeal from the deoision of T. D. Fry, District Judge. Dhar- 
war confirming tho decree passed by V. V, PhadEo. First Class Subordi- 
nate Judge at Dharv?ar. « l • 

Suit for a declaration that the plaintiff was the owner of certain 


property, * i. j- a 

The property in dispute belonged to one Kuppuswami, who died 

leaving him surviving his widow Tripurabai (defendant No. 1). She went 
into possession of tho property; and mortgaged the same with the defen- 
dant No. 2 for Rs. 400. The mortgagee (defendant No. 2) obtained a deoree 
on his mortgage: the property was sold in execution of the deoree and 
purchased by defendant No. 3. 

[89] After this, Tripurabai adopted the plaintiff on the 28bh January 
1905. 

On the 10th March 1905, the plaintiff as tho adopted son of Kuppu- 
swami brought a suit, to obtain a declaration that be was the owner of the 
property. 

The Subordinate Judge held that the transaction entered into by 
Tripurabai was for good consideration and valid, and was binding on the 
plaintiff. His reasons were as follows : — 

** Almost at tho oloso of the ttial tho dofoedants pcoduood a oeitifiod copy of 
a deoiaioQ of tho Bombay High (Ooutt Jihaudixii v. /shionrdicrit (4)), wherein it bes 
been held that an adopted son of a Hindu widow has no right during her dite-time 
to quo^^tion the validity of alienations oflootod by tho widow before bis adoption. It 


•Seoond appeal No. S70of 1907. 

(1) (1887) 11 Bom. 609. (3) (1903) 2G Mad. 148. 

(2) (1894) 19 Bom. 890. (4) S. A. No 146 ofil905 (Unrep.). 
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IS clear that this deoision will bar the present suit. This Court is bound to follow 
a decision of the High Court but I have got my own misgivings owing to the fact 
that the deoision has not been reported even in the Bombay Law Beporter. These 
oases are likely to go before the High Court where the deoision now lelied on by the 
defendants may be reconsidered.” 

* 

On appeal, this decree was ooufirmed by iihe District Judge on the 
following grounds * 

“I have before me the deoision of the Bombay High Court in the unroported case 
referred to by the Subordinate Judge. It does not, however, seem necessary for me 
to discuss the propriety of following r.n unrepocted judgment as I propose to follow 
the Madras judgment in Sreeramuiu v. KrisiiLvwia (26 Mad. 143), which appears to 
oonolude the question at issue. 


1908 
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It is urged on the other side that this ruling is opposed to the Bombay rulings in 
Laxman v. Radhabai (11 Bom. 609j and Moro v. Balaji (19 Bom. 809). 

If this were so, I should, of course, follow the Bombay rulings, but it seems clear 
that the Madras case raises and decides the point for the first time. 


On Page 148 of the Madras judgment occurs the following passage : — 

“ In the few reported cases in which a son adopted by a widow brought a suit 
during her life-time to set aside alienations made by her prior to the adoption, the 
deoision proceeded on the assumption that he would be entitled to recover possession 
of the property alienated, unless the alienation were made for a purpose which would 
be binding upon a reversionary heir. In all the cases in which the alienation was 
set aside at the instance of tbe adopted son, the decision proceeded only on the 
ground that the widow exceeded her lawful power in making the alienation. In none 
of them was the question distinctly [SOJ raised and considered, whether tbe vendee 
would not in any event be entitled to retain possession during her life-time as the 
widow of her deceased husband.” 


The point is then considered at length and the suit brought by the adopted son is 
dismissed as premature. 

I thus have excellent authority for bolding that this decision is not opposed to 
any former deoision. 

That being the case it is clearly my duty to follow this judgment unless and 
until it is dissented from by the Bombay High Court. More especially is that course 
incumbent on me when I find it remarked on page 155 that tbe rule *'i8 not only sound 
in principle but is in consonance with justfoe and equity.” 


The plaintiff appealed to the High Court. 

A, G. Desai for the appellant ; — The decision in Sreeramuiu v. 
Kristamma (1) is no doubt against me ; but it is opposed to tbe rulings of 
this Court in Lakshman v, Eadhahai (2) ; Moro v. Balaji (3), which 
should be followed here. 

G, S. Mulgaonkar for the respondent : — The question raised in this 
appeal was argued in Bhaudixit v. Ishwardixit (4), where the Madras case 
is followed. It has, however, not been followed in Eaoji Nana v. Kes 20 
Nana (5). 

Chanda VARKAB, J. The District Judge has rejected the appel- 
lant’s claim, holding, on the authority of Sreeramuiu v. .Kristamma (l), 
that where a Hindu widow, who has inherited her husband’s immoveable 
property, alienates part of it and then adopts a son, the son cannot sue to 
recover possession of the property until the termination of her widowhood, 
even though the alienation was not for a proper or necessary purpose, 
justified by Hindu law. This Madras ruling is directly opposed to the 
decisions of this Court in Lakshman v. Eadhabai (2) and Moro v. Balaji 
(3), which tbe District Judge has misread in thinking that they are not 
conclusive on the point. There is an earlier decision of this Court 


(1) (1902) 20 Mad, U8. (4) S. A. No 146 of 1906 (Unrep.). 

(2) (1887) 11 Bom. 609. (5) B. A. No. 682 of 1907 (Untep.). 

(8) (1894) 19 Bom, 809. 
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(Nathaji Knshnaj, v. Bari Ja^oji) (1). wbioh is equally oonolusiye. (See 
page 73 of fihab report.) Besides, those dooisioas have been followed in 

this Court eroapb in one ease [Bhaa lix-il hin Bhaskardimt v, Ishwardixit 

APPEDi^TB Bhaskardixil (2) in which Russell and batty, JJ., followed the 
Oj^. Madras decision. It does not appear to have been brought to the 

33 6.88=1 notice of those learned Judges that the law enunciated in Naihajt Krtsh- 
1.0.647=10 naji, v Bari Jagoji (l) and tho other two deoi ions. [Lakshman v. liadha- 
^ hat (3) and Moro v. Balaji (4). boon followed in this Gourb in a numbar 
of unreporbed deoisions and ba^ boon understood to be well esbabhshed 
in this Presidency since bho year 1871. 


Where a Hindu widow, who ha^ iahorifcod her husband’s property, 
adopts a son, the adoption has fcho effect of divc4ing her. of the property 
and putting an end to her estate as boir of nor husband. The adoption 
has the same elieot as bar doath, with this ditforonca that, after the 
adoption, she has a right of maiutonance against the adopted eon during 
the rest of her life, bub that right, so long as it is nob a charge on the 
estate or any portion of it, does not confer on her any right to the estate 
or entitle her to transfer it by way of sale or mortgage. Thoso are indis- 
putable propositions of law, anl indeed they are admitted in the Madras 
judgment on the authority of the Privy Council ruling '\n Bhiirm Das 
Pandey v. Mussumat bhcima Sojiiiri Dihiah (5) 



If the widow, before bho adoption, severs a portion of the inheribanoa 
therefrom and transfers it to a stranger, without any proper or necessary 
purpose binding the estate absolutely aooorJuig to Hindu law, the trans- 
fer, logically speaking, must cease to have any etTaot after the adoption, 
since it could only operate during th3 time that the estate was represented 
by her as heir and the result of tho adoption is to bonuiuate that estate. 

But in support of their view bho learned -Tudgos who delivered bho 
judgment in Sreeramulu v, Kristamnia (i)), roly on thoso decisions of the 
Privy Council and of our High Courts, in which it has boon hold that a 
Hindu widow has “ an absolute rigjit ho fcho fullest bonoficial interest in 
husband's property for her life,” that is, during tho term of hor widow- 
hood.” Now, as a general proposition of Hindu law. that is true. Bub 
the cases in which it has boou so hold and whicii arc cited in tho [92] 
Madras judgment, were oasos in none of which was any question of an 
adoption by the widow and tho offoob it has on hor ostato as heir of her 
husband, involved. It is straining tho language of those decisions, parti- 
cularly tho words ” during hor widowhood,” to apply them to a state of 
facts nob contemplabod or covered by thoso docisiong. That general pro- 
position is qualitiod by tho proposition laid down in other oasos that such 
an adoption puts an end to that ostato and divests hor of it, though her 
widowhood continues. 

The Madras judgment procoo Is upon fcho analogy of an adoption made 
by a Hindu father after ho has alienated any portion of his ancestral pro- 
perty. Now, it is bruo that the ivlopbol son in such a case oanuob ques- 
tion bbo alienation and that ho become i joint owner with tho father only 
as to such anoostral property as bbo fubher was pos.^ossod of at the date of 
the adoption. Bub there oan bo no analogy botwoon snob a oaso and a 
widow making an adoption to hor hushaml, In the oa<o of tho (abhor, at 


(1) (1871) fl Bom. n.G. B. .V C.,T. 07 . 

(2) S. A. No I4r, of 1905 (Uutop.). 

(3) (1887} 'll Bom. 609. 


in nsen le Ueai. soi. 

(i)} (isr.p 3 Moo i. A. -iiio at p. 343. 
iG) (1902) 20 M id 143. 
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tho date of the alienation he V7as full proprietor of the property — he oould 
do what he liked with it so long as there was then no son to restrict his 
right of alienation to purposes deSned by Hindu law. The alienee takes 
the property absolutely end tbo subsequent adoption cannot affect it : 
Bambhaty, Lakshman Chiniaman (1). It is otherwise with a widow. 
Though she represents the estate as h-cir at the date of an alienation by 
her, her right is of a limited cbaraoter and she has no absolute right oter 
it except in certain cages defined by law. She can confer an absolute 
right on her alienee only m those cases ; otherwise the alienation has 
effect only during the time that her widow’s estate lasts. That estate, 
according to Hindu law, comes to an end either when she dies or when 
she makes an adoption. The alienee takes the property from bar subject 
to that law, provided the alienation was not fora proper or necessary 
purpose according to Hindu law. It is difficult to see bow the case of a 
father can supply any analogy to the case of a widow, which rests on 
different principles. 

[98] But the learned -Judges in tho Madras judgment rely on certain 
observations . of tbo Privy Council in the well-known case of Moniram 
KoUta V. Kerry Kolitany (2) as having an important bearing on the 
question now under consideration ” and as lending support to their view. 
The observations are : — 

** But, further, the widow has a right to sell or mortgage her own 
interest in the estate.... If her estate ceases by an act of unohastity, the 
purchaser or mortgagee might be deprived of the estate, if the surviving 
brother of the husband should prove that the widow's estate had ceased in 
consequence of an act' of unohastity committed by her prior to the sale or 

mortgage.” 


Laying emphasis on the word *'prior,” the learned Judges in their 
judgment remark : — 

*' It will be noted that in this passage the Privy Council distinctly 
assume that even if the widow’s estate should cease by her committing an 
act of unohastity and the suooossion of her husband's heirs should thereby 
be accelerated, tho purchaser or mortgagee, from her, of her own life- 
interest in the estate, would not be divested of it, if the sale or mortgage 
had taken place prior to her act of unohastity, but only if it had been 


^equent thereto (3),” 

The observations of the Privy Council roust be read by the light of 
the context in which they occur. The question in Monirttm Eolita^s 
case (1) was whether unohastity in a widow causes forfeiture of the pro- 
perty which she has inherited from her husband, where such unohastity is 
subsequent to the inheritance. After dealing with the texts in the Hindu 
law books on the subject, and concluding on the strength of those texts 
that such Unohastity does not cause forfeiture, their Lordships proceed to 
refer to Mr. Justice Jackson's judgment as pointing out ' the mischief, 
Uncertainty and confusion that might follow upon the affirmance of the 
doctrine that a widow's estate is forfeited for unohastity, particularly, in 
the present constitution of Hindu society and the relaxation of so many of 
the precepts relating [94|l to Hindu widows,” It is in this latter connec- 
tion that the observations in question occur in the judgment of the Privy 
Council, First, their Lordships point-out that if unohastity in a widow 


{!) (1681) 6 Bom. 6«0. 

(9> (1860) U B. 7 I. A. 116 at p. 156. 


(8) (1908) 96 Mad. 148 at p. 168. 
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were held Vj involve tiho con=;aqU0Q03 of Eorfoibure of her esbabe, the re- 
versionary hair of her husband, if ho happoao:! bo be her husband’s brother, 
i^hb lead her iaho fcomptiatiion and fchu^ accelorabe the succession in his 
m favour. That is one (oisohioE. Next ib is pointed out that a parson 

who had taken a purchase or morbgaj;a horn her after her unohastiity 

33 B. 88=1 might sutler. The hardship, uacoTtairjby and confusion, in such a case is 
I. 0. 617=10 obvious. The pnreha'^or of mortgagee might not know of the unchastity 
Bom* Id. B. the time of the alienation in his favour, and to be deprived of the estate 

beoauso the unohastity is subsequontly proved, is bard upon the alienee, 
booauso, in that event, ho must bo treated as a trospasser ab iuitio having 
taken tbo tran'^for without any title. Those considerations do not exist 
in the case of a purchase or mortgage beforo the act of unohastity. 
There the purchaser or mortgagee takes a good titlo, subject to the con- 
dition that it will last until the widow’s estate as heir is torrainated in any 
of the modes recognised by Hindu law. Upon the hypothesis that un- ■ 
chastity is ono of those modes, the purohasor or mortgagee, who takes the 
property subjeot to that condition, cannot complain of hardship, if subse- 
quently the widow turns out to bo unohasto, because till then ho has the 
right to the oetato. It is in this light that the Privy Counoil would seem to 
have made the observations above cited. 

There is nothing in the judgment of the Privy Council to warrant the 
inference that their Lordships intended the observations in question as 
more than more “ argiimr.ntum ab inconvenient i," or to convey more 
than they haVo said oxprossly by way of illustration. The inference 
drawn from them by the Madras High Court is directly opposed bo the 
decision of the Privy Counoil in Bamnndoss Mookerjea v. Mnssamut 
Tarinec (l) in which they entirely adopted the following diotmn of the 
Bengal Sadar Divani Adalat: “ In that ease, the son, when adopted, 
became the undoubted heir; and it was of oourso the [95] correct doobrino 
that no sale male by a widow, who posso'^sjs only a very rosbrioted life- 
interest in the estate, could have been good against any ultimate heir, 
whether an adopted son or otherwise, unless made un^or oiroumstanoes of 
strict nooessity.*’ 

Article 126 of the second sohcdulo ho the Limitation Act 1877 is also 
invoked by the learned Judges in tbo Madras judgment in support of their 
view. That Act, being a law of procedure, should not be presumed to 
have effected any change in the rights of parties given by tbo substantive 
Hindu law. Article 125 applies only to a reversionary heir which indeed 
a son adopted by a widow is nob. But Articles 11*8 and 119 specially 
provide for tbo case of such a son ; and whore those Articles do not apply, 
the case must fall within Article 144 : soo Moro v. fJalaji (2). 

It is to bo remarked that the judgment of the Madras High Court in 
Qreeramulu v. Kriaiamma (J) throughout confines the principle of its 
deoision to a case where the alienation by a Hindu widow made beforo 
the adoption of a son by her. is of only a portion of the property inhoritod 
y er rom her husband. If the principle is sound, there is uo intelligible 

^bould not equally apply to a case where the widow has 
fi ^ ^ jf whole and not merely a portion of the property. The dis* 

judgmout ID that respect is purely arbitrary. 

or decided uabcs. Atbor this, it is nob nooessary to follow the judgment in 


^ P- 180. 

(2) (1881) 18 Bom, 808. 


(8) (1902) 20 Mad. Ii8. 
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the considerabion of the quesbion whebher ibs ruling is “in consonance with 
jusbioa and equiby.” Nobiona of jusbioe and equiby vary and bhe considara- 
bions on bhab head nobiood ab bhe conolasion of bha jadgmenb may well be 
counberbalanoad by obhers equally, if nob more weighty. Most of those 
considerations are inapplicable bo bhe law of adoption in this Presidency, 
where a widow is entitled bo adopt a son, unless her husband has prohi- 
bited it, whereas in bhe Presidency of Madras she has bo obtain bhe 
oonsenb of her husboiud’s sapindas to such adoption. In any case, such 
considerations as are pointed out in the judgment cannot outweigh bhe 
established principles of Hindu law. 

C96] For these reasons we adhere bo bhe decisions of this Courb in 
Lakshman v. Badhahai (1) and Moro v. Balaji (2) nob only on bhe ground 
of stare decisist but also as being sound Hindu law. Reversing bhe decree 
of bhe lower appellate Court we remand the appeal for disposal according 
to law on the merits, Costs shall abide the result. 

Decree reversed. 


33 B. 96 (=1 1. C. 654=10 Bom. L. R. 1190.) 

APPELLATE CIVIL. 

Before Chief Justice Scott and Mr. Justice Chandavarkar. 

, Kaveriamma and ANOTHER (Original Plaintiffs), Appellants, v. 

Lingappa bin Rama and others (Original Defendants), 

Respondents.* 

[6bh Oobober, 1900.] 

Transfer of Property Act {IV of fcction 60 — Mortgage with possession—Lcase to 

mortgagor — Death of the mortgagee and his surviving undivided brother — Sister 
. entitled as heiT— Possession and management by mortgagee's widow— ‘Payment of 
the rent by the ieyiant in good faith to mortgagee's widow^Suit by sister for recovery 
of rent — Assignment by lessor not mcessary. 

On the Uth December 1396 Dingappa mortgaged with possesaion certain pro- 
perty to Subtaya who on the same bay let-out the property to Lingappa for 
twelve years. Subsequently Subraya having died hia interest aa mortgagee 
survived to hia undivided brother Bamakrishna. Ramaktishna died in the year 
1901 and thereafter pogaeeaion and management of the property was taken by 
Subtaya’a widow Gowti. She got her name placed on the khata aa owner of the 
property and recovered rent from tbe tenant for the years 1902 and 1903. The 
parson entitled to the property was Kaveriamma as the sister and heir of Subraya 
and Ramakrishna and she brought a suit against the tenant for the recovery of 
rent of the said years on the ground that Gowri had no authority to receive rent 
and give disobaigo for the same. 

Held, that the defendant was not ohargeable with tent sued for, Seotion 60 
of the Transfer of Property Act (IV of 1332} was applicable inasmuch as the 
defendant in making the payment to Gowti acted in good faith and had no 
notice of the plaintifi’s interest in the property. The language of the section is 
, general and no assignment by the lessor during the tenancy was necassaty. 

[971 Second appeal against the decision of C, G. Boyd, Disbriob 
Judge of Kanara, oonhrming bhe decree of B, F, Rego, Subordinate Judge 
of Honavar. 

The plainbifEs alleged as follows Plaintiff I’s father Parameshwar 
Bhat died possessed of landed estate the khata of which stood in his name 
in bhe revenue records. He died leaving him surviving two sons, Subraya 

* Second Appeal No, 676 of 190&. 

(2) (1834) 18 Bom. 809. 
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: ullifSer-to Subr.vAS ..m. Subsequently Subraya 

APrEDUATB aiea lol^n, a widcv Gowri. On Subrayas dopth the kbata^^as transfer- 

rod to f.bo name of Bamkri-^bna. Thoreafter Ramknshna also died un- 
38 r96=l married and icuelos^. Plaintiff 1 was thus entitled to the P^oPJ^ty f heir, 
1. a 6Bi=10 .:ho being tbo si'^ter of Ramkri-bca. While Subraya was 
Bom. L. R. riofendant= and tboir two brothors oxeoutod to bim a mortgage-deed of the 

lands in dispute for Rs. POO. Tbo mortgage was with poesossioo and was 
dated the 14th Decombor 1896 and on the same day defendant 1 took up 
the lands on a Chalgeni lease for twelve years and passed a kabulayat to 
Subraya Tbo plaintsiff'^;, therefore, brought the present suit against the 
tenant, defendant 1 and his two brothors, defendants 2 and 3, vrho were 
all in possession of tbo niortgaged property to recover arrears ol rent for 

tbo years 1902 and 1903. Plaintiff 2 v^as joined as a party because be had 
purchased from plaintifT 1 a moioty of bor interest in tbo estate. 

Defendant 1 answered inter aim that the suit was untenable, that he 
had no privity of contract or privity of estate with the plaintiffs who were 
not the lawful owners of the lands, that the lands belonged to his family 
and were mortgaged with possession to Subraya from whom the defendant 
alone took thorn on ft lease and paid rent to Subraya and after bis death 
to his widow Gowri, that ho bad no sort ot vinculum juris with the plain- 
tiffs, that Earn Krishna had no interest and be was not Eamkrishnas 
tenant, that defondants 2 and 3 lived oeparate and they had nobbing to 
do with the leaseholds, that bo bad paid the rent in suit to Gowri and 
had taken roneipts from her, that ho was not aware of tbo puTobaso by 
plaintiff 2 from plaintiff 1, that the purchase was invalid and that the suit 
* was collusive and vewtions. 

[98} Defendant 2 was absent. 

Defendant 3 stated that tbo mortgage-debt which they had oontraoted 
was the family money of 'Subraya and Eamkrishna but the bond was 
passed bo Subraya alone, that Subraya and Eamkrishna lived In union, 
that ho was willing bo pay the mortgage- debt to a rightful hoir deolared 
by the Court and that he was not liable to pay the rent in suit as the lease 
was taken by defendant 1 alone. 

The Subordinate Judge found that the Chalgeni lease allogod by the 
plaintiffs was proved, that their title to rooover tbo arrears of rent was 
not proved, that tbo paymont allogod by defendant 1 was proved, that the 
payment was binding npop the plaintiffs, that Subraya and Eamkrishna 
Uved'in union but tbo sum advanood for the mortgage-debt was the solf- 
aoquisition of Subraya and that tbo plaintiff was not entitled to rooover 
the arrears of rent claimed. The suit was, therefore, dismissed. 

On appeal by the plaintiff the Distriob Judge raised the following 
issues : — 

(1) Was plaintiff’s ovidooco wrongly oxoludodV 

(2) Was tho mortgage amount tbo self-acquired property of Subrayft 
or tho joint family property of Subraya and Eamkrishna V 

(3) Can plaintiffs rcoovor tho ront sought ? 

(1) Do tho payments of rent by dofondants bo Gowri bind plaintiffs ? 

The findings on tho said issues rvore : — 

(1) No. 

(2) Self-acquired property of Subraya. 

(R) No. 
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(4) No finding necessary. 

The Disfcriotj Judge, therefore, confirmed the Subordinate Judge’s 
decree. 

The plaintiffs preferred a second appeal. 

N. A. Shiveshvarkar for the appellants (plaintiffs). 

S. S, Patkar for the respondents (defendants). 

[99] The second appeal was hoard by Chandavarkar and Heaton, JJ., 
who, on the 19th July 1907> delivered the following interlocutory judg- 
ments : — 


1908 

Got. 6. 


Appellate 

Civil. 


38 B. 86=1 

1 . c. m=io 

Bom. L. R. 
1100 . 


Chandavarkar, J. : — There are two points urged before us in sup- 
port of this second appeal. First it is contended that the evidence of the 
appellants was wrongly excluded by the Subordinate Judge. The exclu- 
sion complained of was under the following circumstances. It appears 
that the Subordinate Judge and also the parties to the suit were under 
the impression that the onus lay m the first instance upon the defendants. 
Accordingly the plaintiff’s pleader put in an application on 8th September 
1904 praying that the plaintiff’s witnesses might be summoned after the 
defendants’ witnesses had been examined. Now, the order passed by the 
Subordinate Judge which is in Kanarese is clearly to the effect that as 
prayed by the plaintiffs their applicabiou should be brought before him at 
the conclusion of the defendants’ evidence for the purpose of ordering 
summonses to issue to the plaintiff’s witnesses. That meant that the 
prayer was granted. We think that it was a wrong order to pass. Such 
an order is calculated to create unnecessary delay in the disposal of cases. 
However that be, hare the plaintiffs were led by the Subordinate Judge’s 
order to believe that their witnesses would be summoned after the defend- 
ants’ witnesses had been examined : and therefore they were entitled to 
the summonses when the event contemplated occurred. But the Subor- 
dinate Judge declined to issue summonses thent because one of the plain- 
tiffs had not come into Court and gone into the witness box though 
summoned by the defendants. What happened was the defendants wanted 
to examine one of the plaintiffs ; the plaintiff would not come forward and 
for some reason or other stayed away. But that might be a reason 
for drawing a presumption against her case on the merits. It is not 
sufficient to deprive the plaintiffs of the right they had secured under the 
Subordinate Judge’s order. The learned District Judge has treated the 
refusal by the Subordinate Judge to issue summonses as a matter of 
discretion. But the previous order of the Subordinate Judge left him no 
discretion at all. We think therefore that the first point must be decided 
in favour of the plaintiffs. 

[ 100 ] Secondly, the point urged in support of this appeal is that the 
District Judge has decided the case under the erroneous impression that 
there is no evidence that Subrao and his brother bad any joint property : 
the appellants’ pleader Mr. Nilkanth haa read out to us the deposition of 
defendant No. 1 in which he says that the two brothers not only lived 
jointly but he (defendant No. l) has seen their field and their house. This 
could only mean that there was a house which Subrao held jointly with 
his brother. There is also evidence to that effect in the depositions, 
Exhibits 34 and 35. We also notice that in Exhibit 5 defendant No. 3 
says ** we borrowed family money of Subrao and Bamchandra which 
clearly means that Subrao and Ramohandra had some nucleus of joint 
property from which the money came. If all this evidence is believed, 
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then Subrao ao.l Ramchanclra mu^fi he regarded as having been the mem- 
her-; of ao undivided Hindu family and in that case, bubrao having pre- 
dfioea<;od Rarachandra, on Ramchandra's death the first plaintiff as his 
■ i tor and therefore oolraja sapinJa would bo entitled to the property. 

The appeal must i:o back to the District Judge who will remit the 

ea-e fco tho Sabordinafce Jud^o. 

Tho SiibortlinvJ.Q Tud^e should resume tho suit) from the point where 
fiho riofetidaiits' evi'ionco havinti closed, the plaintiffs had to begin their 
case The defendants’ wifeuo^-es should bo nimmoned and examined. 
Tho Subordinate .ludge will then vomit tho record to the District Judge 
who will after hearing tho parties record bis findings on the issues already 

raised and submit them to this Court. 

The findings upon tho issues must be returned within four months. 

Heaton, J.: — J concur in tho order proposed. The case was disposed 
of by the Subordinate Judge after rcfu^^ing to grant an adjournment. I am 
exceedingly reluctant to iutorfore with tho discretion which Chapter III of 
tho Civil Procedure T^odo. confers upon Judges in granting or refusing ad- 
journments. The law gives to them tho power and it is not for us in any 
way to limit it, bub in this particular case the Subordinate Judge gave what 
[101] from the record appears to havo boon practically an undertaking 
that the plaintiffs' wibne?<es should bo summoned after tho defendants’ 
witnesses bad been examinee]. It seems to mo that in so doing he made 
a grievous mistake; but having done so, he had of himsoH limited tho 
di'^cretion which the law gave him as to acljournmonts and when the time 
oamo and tho plaintiff requested an adjournment to enable him, in fulfil- 
ment of the Subordinate Judge’s own undertaking to obtain the attend- 
ance of the witnesses ; I consider tho Subordinate Judge was bound to 
grant it. 

Tho first issue rai?od by the District Court being disposed of by the 
High Court, the Judge after the remand found upon the remaining issues 
as follows: ~ 


(2) Tho mortgage amount was the joint family property of Subraya 
and Ramkrishna. 

(3) Tho plaintifR can rooovor t'no vent sought from defendant 1. 

(4) Tho payment^ of rent by defendant I to (Uiwrt did not bind the 
plaintiffs. 

After tho said findings woto cottiiiod bo tho TJij’Ji Court, they were 
objected to by tho respondoat ' (deCoudants). 

Tho appeal was heard by Scott, C. J., and Chandavarkar, J. 

S. S. Patkar for the respondents (dofoudanhs): --Wo objoob bo the 
findings arrived at by the Judge. Hu has found in the plaintiffs’ favour 
on the question of title having come to tho oonolusion that the mortgage- 
debt advanced to tho defendants was tho joint family v^roporty of Subraya 
and Ramkrishna and they having, died, plaintiff 1, their sister, was onbiblod 
to the property as heir. Hut in this case Subraya’s widow Gowri, to whose 
name tho khata of the lands was hrausforrod in tho vovonue rooords is not 
a party and a suit (or the declaration of right is now ponding between her 
and the plaintiff. We havo already paid rent of the years in suit bo Gowri 
and taken receipts from her. Wo should not bo compollod to pay it twice 
over. The property was mortgaged with possession to Subraya for a period 
of twelve years on the 14th Dooembor 1905 and defendant I book posses- 
sion of the property under a lease (or tho same period. Subsoquoutly 
Subraya and Ramkrishna died and [102] Gowri book up the mauagoment 
of the property and the lands wore transferred to her khata. She, as the 
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widow of Subraya, was the apparent owner and the lands also being trans- 
ferred to her name, we, in good faith, paid the rents to her and took from 
her receipts for the same. We had no knowledge that plaintiff 1 was the 
heir. As tenants we were estopped from denying the title of our landlord 
Subraya and his widow Gowii. 

We further rely on section 50 of the Transfer of Property Act. The 
ruling in Jamsedji Soi'ahji v. Lakshmiram Eajaram (1) supports our con- 
tention. It lays down that a person taking a lease from one of several co- 
sharers cannot dispute his lessor’s exclusive title to receive rent or to sue 
in ejectment. 

N. A. Shiveshvarkar for the appellents (plaintiffs) : — On the bases of 
the fresh evidence recorded after the remand the Judge came to the correct 
conclusion that our title was proved and that the defendants were liable to 
pay us the rent claimed. From the beginning the case has been fought 
out on the question of title. At first it was found that we had not proved 
our title and consequently the suit was dismissed. Now that the finding 
on the question of title has been returned in our favour, it is not open to 
the defendant, at this late stage, to set up 6ona fides on his part which he 
did not set up before. 

Section 50 of the Transfer of Property Act does not apply. It can- 
not be made applicable as observed by the Judge “ without unduly strain- 
ing the meaning of the words used The illustration to the section indi- 
cates the class of cases contemplated by the section. 

Defendant 1 held the lands as the tenant of Subraya and any payment 
made to him in good faith would exonerate the defendant from liability to 
the rightful heir. But directly Subraya died, the defendant could not 
claim the protection of the section. It was his duty to inquire and to 
ascertain what persons were entitled to the rent. 

Pathart in reply. 

Scott, C. J.: — This suit was brought by the plaintiffs to recover rent 
from the first defendant on the ground that he [103] was the lessee of 
certain property to which the first plaintiff had become entitled as heir of 
her deceased brothers. 

The property had come into the possession of the first plaintiff’s 
family by a deed of mortgage, dated the 14th of Deoember 1895, which 
was executed with possession in favour of Subraya although the mortgage 
money was advanced by Subraya on behalf of himself and his younger 
brother. On the same date, the 14th Deoember 1895, Subraya in his own 
name granted a lease of the property for 12 years to the first defendant, 
Subraya after some years died, his interest as mortgagee surviving to his 
younger brother Bamkrishna. Bamkrishna thereafter died and the person 
who became entitled as his heir was the first plaintiff. The first plaintiff, 
however, did not live with her brothers and upon the death of Bamkrishna 
the property was taken possession of and managed by Subraya s widow 
Gowri, who, after Eamkrishna’s death in the year 1901, gob her name 
placed on the khata as the owner of the property. While she was thus 
the apparent owner of the property she demanded rent from the first 
defendant and he paid her rent for the year 1902 an! the year 1903, It 
is for these years that the plaintiffs now seek to recover rent from the 
first defendant on the ground that Gowri had no authority to receive rent 
ft ud give a discharge for the same, ' 

(1) (1888) 13 Bom. 823. 
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.onR At the time that the first datendant paid these rents to Gowri the 

DOT 6, tenancy was still contiQuing and he was therefore, estopped as against 

Subraya, the nominal lessor, and Subraya’s heir Gown from disputing their 

APPEHLATB landlords. He could not have defended a suit for rent brought 

against him by Gowri. ts- i. • t t j l 

83 B. 96=4 It is also apparent from the findings of the District Judge that the 

I. C. 654=10 defendant in making the payment to Gowri was acting in good faith. He 
Bora. L. R. of tljg plaintiffs’ interest in the property. We think that it 

is a case calling for tho application of section 50 of the Transfer of Property 
Act which runs as follows : — 

No person ahaU be ohirgeable with any rents or profits of any immoveable pro- 
perty. which he has in good faith paid or delivered to any parson of whom ha in 
good faith held suoh property, notwithstanding it may afterwards appear that tho 
person to whom suoh payment or delivery was made had no right to ceoeive suoh 
rents or profits. 

[l04] It has been contended on behalf of the plaintiffs that section 
50 has no application to a case in which there has nob been an assign- 
ment by the lessor during the tenancy. 

The section, however, is nob in terms limited to suoh oases, and, we 
think, its language is general enough to cover the case before us. We 
must therefore hold that the first defendant is not chargeable with the 
rents sued for, and we therefore confirm the decree of the lower Court 
and dismiss the suit. 

The defendant in the course of the suit raised contentions as to the 
right of the plaintiff as heir of her brother Ramkrishna and it became 
necessary to investigate closely the rights of Subraya and Ramkrishna 
with reference to the property in question. In those contentions the 
defendant has failed. For these reasons we think that the proper order as 
bo costs will be that each party do bear her or his own costs throughout. 

Decree confirmed, 

33 B. 104 (=1 I. C. 637=10 Bom. L. R. 1037). 

APPELLATE CIVIL. 

Before Chief Justice Scott and Mr, Justice Batchelor, 

Bai Manx and another (Original Plaintiffs — Pci/fioners), 
Appellants, v. Khimcband Gokaldas (Original 
Defendant 1 — Opponent), Respondent,^ 

[7th October, 1908.] 

Civil Procedure Code {Act XIV of 1332), sccliom S03. 605 and 6SS^Recomm6f\daiimi by 

Subordinate Judge of a person to be appointed receiver ^Refusal by District Judpd— 

Appeal. 

A Sabordinato Judge recommended to the Pisttiot Judge that a oertain pewon 
be appointed reooivei and in case of the resommondation not being aooepted, the 
Nazir of hia Oourt ahould bo appointed. The Piatriot Judge refused to authorise 
the Subordinate Judge to appoint either of the persons so rcoommeadod. 

Against the order of the Diatriot Judge an appeal was preferred to tho High 
Court. 

[lOS] Held that no appeal lay, Tho Pistiiot Judge's order was passed under 
seotion 505of the Civil Procedure Code (Aot XIV of 1882) and not under 
seotion 603, It was therefore an order which was not appealable not being 
spooitied in the list of orders in Beotion 688. 

Birajan Kooer v. Ram Chur n Lall Mahala (1). followed. 

• Misoollanoous Appeal No. 16 of 1909. 

(1) (1881) 7 Oal. 719. 
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. Eater, District Judge of Surat 

m Miscellaneous Application No. 33 of 1908. 

One Savaiohand lohhachand died on the 27bh July 1902 leaving him 

surviving a widow Bai Mani and a minor son Khimchand. Bai Mani being appellate 
an illifierafee woman and being unable fco manage bhe property which 
included a sum of Es. 23,000 of her minor son, appoinfceij four ferusbees feo 
manage bha property. The name of one of bhe trustees was Khimchand 
Gokaldas. Subsequently Bai Mani for herself and as nest friend of her 

minor son brought a suit, No. 35 of 1907, against Khimchand Gokaldas 
and the other trustees in the Court of the First Glass Subordinate Judge of 
Surat, for an account and for carrying out bha trusts under bhe deed by 
which bhe defendants had been appointed trustees. Before the suit came 
ou for hearing Bai Mani applied under section 503 of bhe Civil Procedure 
Code (Act XIV of 1882), for bhe appointment of a receiver. The Subordi- 
nate Judge after hearing both bhe parties nominated defendant Khimchand 
Gokaldas himself as the receiver and in case of his not consenting to accept 
the office, appointed the Nazir of his Court to be the receiver and submit- 
ted the nomination to the District Judge under section 505 of bhe Code. 

The District Judge declined to make the appointment holding that 
there was no necessity for the appointment and that "to appoint a receiver 
IS to commit the Court to the view that the plaintiff’s interpretation of 
the document and not bhe defendant’s interpretation is correct.” 

Against bhe said order Bai Mani and her minor son appealed. 

Setalvad (with Manuhhai Nanahhai and N. K. Mehta) for the appel- 
lants (plaintiffs — petitioners). 

(with K. N. Koyaji and M. M. Karbhari) for the respondent 
(defendant 1— -opponent) We raise a preliminary [1C6] objection that 
the order of bhe District Judge is nob appealable. The order was passed 
under section 505 of the Civil Procedure Code and section 588 of the Coda 
does not provide for an appeal against such order. 

Setalvad for the appellant: — The governing section is 503 oE the Code. 

It is the substantial section in the Chapter in which it occurs. Section 505 
only extends the powers given by section 503 to Subordinate Judges. 

Looking to the policy of the Code it allows an appeal against an order ap- 
pointing a receiver. Therefore there is greater reason that an appeal should 
be allowed against an order refusing to appoint a receiver. Again when an 
order is passed by a competent Court under section 503 either appointing 
w refusing bo appoint a receiver, an appeal will lie against that order. 

Necessarily then an appeal will lie from an order refusing bo appoint a 
receiver on the recommendation of the Subordinate Judge under sec- 
tion 505, The District Judge in the present instance really acted under 
section 503 and the order passed by him is appealable : Venkatasami v. 

^Tidavamma (1), Sangappa v. Shivbasaioa (2), Boidya Nath Adya v. 

Makhan Lai Adya (3), Ehagendra Narain Singh v. Shashadhar Jh% (4). 

Bransont in reply, referred to Birajan Koer v. Bam Churn Lall 
Mahata (6). 

ScoTi, 0. J.:— This is an appeal from an order of the District Judge 
of Surat in Miscellaneous Application No. 33 of 1908 of bhe District file. 

That application was one in which the District Judge considered bhe 
recommendation of the First Class Subordinate Judge of Surat that bhe 

(1) (1836) 10 Mad. 179, (4) (1904) 91 Cal. 496. 

(2 p99) 24 Bom. 88. (6) (1881) 7 Cal. 719. 

W (1890) 17 Gal. 660 at p. 683, 
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defendant Khimohand should bo appointed a reoeivot in a suit Na 35 ot 
19v)7, and, in ca^e of the recommendation nob being accepted, that the 

Nazir of hi; Court should h3 appointed. 

The District Judge having considered the recommendations refused bo 

aubbori-e the Judge to appoint either o( the persons so recommended. 

[l07] The application vras made to him under the proviso bo eeo- 

(jion 505 of the Civil Prooeduro Code, and under that section he had 

power bo authorise the Subordinate Judge to appoint one of the persona 

recommended and ha had alco power to paps any other order. The order 

which ho decided to pass waste refuse bo allow the appointment of any 

receiver at all. ^ ^ kak 

We are of opinion that that was an order passed under section 500, 

and nob under section 503. la is, therefore, an order which is not appeal- 
able nob being specified in the list of orders in section 688. We are sup- 
ported in bh s conclusion by the decision of Kooev v. Ham Chutn 

Lall M ihata (1). 

We, therefore, think, that the preliminary objeotion which has been 
taken that no appeal lies is a good one, and wo dismiss the appeal with 

Appeal dismissed. 


33 B. 107 (—1 I. 0. 659=10 B. L. R. Ii34j. 

APPELLATE CIVIL. 

B<^fore Chief Justice Scolt and Mr. Justice Heaton. . 

PUTLABAi KOM Sadasbiv {Orioinal Deftndani)t Appellant v. 
Mahadu valad S AT) [Original Plaintiff), Eespondent.* 

[9bh October, 1908.] 

Hindu widoW'^Gift of a sonhy first htisland in adoption by widow afUr her re-mar^ 
riage — Baidu ^Vidow Bc-viarrtuge Act (XP of 1656), $cctions 2, 8, 4 at:(i 6. 

According to the texts tbo right of n female pareot to give her son in adoption 
result; from the maternal relation and is not derived by delegation from her 
husband. Assuming that the mother has by Hindu Law a right to give her 
son in adoption the Ilindu Widow Be-marriego Aot (XV of 1856) does not afford 
any indication that the legislature intended to deprive her of it. 

The right of guardianship, which under the provisions of Aot XV of 1856, 
section 8, may, under certain conditions, bo transferred from the irothee to one 
of the other relations oi the child, does not oarry with it the right to give in 
adoption, for that is a right which can only bo e.xotoisod by a parent. 

Punchappa v. Scinganbasawa ^2), considered. 

[Ref. 88 Cal. 892; 62 I. 0. 818—23 Bom. L B. 482; 70 I. C. 142=20 N. Ii. R. 67 ; cf. A. 
I. R. 1925 Nag. 1 (P. B.l ] 

[108] Appeal against tbo decision of Pandurang Shridhar Pathak, 
First Class Subordinate Judge of Dbulia in the Kbandosh District, in 
Suit No. 487 of 1907. 

The plaintiff, who was a minor represented by his next friend Vibhal 
Naroba Shimpi, sued for a declaration that ho was the legally adopted son 
of his maternal grandfather Sadasbiv and for a perpetual injunction 
restraining the defendant from doing any acts prejudicial to the plaintiB's 
interest and incoriBistont with his rights of ownership oVor Sadasbiv's 
property. Th e plainbitf alleged that his natural mother Bhagi was the only 

• Stoond Appeal No. 205 of 3907. 

(2) (1899) 24 Bom. 69. 


(1) (1831)7 Odl 719. 
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child of Sadaebiv and that she and her husband Anna lived mth Sadashiv 
and the plaintiff was born in Sadashiv’s house, that Sadashiv brought up 
the plainbiff as his son after obtaining the conseot of the plaintiff’s parents 
for hie adoption, that the plaintiff’s father bad authorized before his death 
his wife, that is plaintiff’s mother, to perform the ceremony of adoption 
whenever Sadashiv wished bo do so, that after Sadaehiv’s death his divided 
brother Balu having laid claim to his property, the claim was resisted by 
Putli who was the fourth wife of Sadashiv, that the litigation between 
them went up to the High Court and Putli succeeded in securing the pro- 
perty from Balui that the plainbiff was adopted by Putli as son to Sadashiv 
on the 21sb April 1906 under a regisbared deed of adoption and he was 
given in adoption by bis mother Bhagi and that Putli having subsequonbly 
denied the legality of the plaintiff’s adoption, he brought the present suit. 

The defendant having failed bo file a written statement, she wag 
examined by the Court and she made a statement denying the factum of 
adoption and the execution of the deed of adoption. At the hearing it 
was contended on her behalf that though the plaintiff’s adoption was 
proved, it was illegal inasmuch as the plaintiff’s mother Bhagi had re- 
married a second husband before the adoption, the plaintiff was at the 
time of the adoption an orphan and so incapable of being taken or given 
in adoption. ^ 

The Subordinate Judge found that the plainbiff was adopted by the 
defendant and the adoption was legal, that the deed of adoption was 
proved and that the pTaiatiff was entitled to the reliefs claimed. He, 
therefore, made a declaration that [109] the minor plainbiff was the 
legally adopted son of Sadashiv and granted a perpetual injunction pro- 
hibiting and restraining the defendant from doing any act in connection 
with her husband^s estate that would in any way interfere with the 
plaintiff’s right as the adopted son of the deceased Sadashiv. In his judg- 
ment the Subordinate Judge made the following observations : 

I shall now addregs myseU to the consideration of the contention seriously pressed 
hy Mr. Ohandorkai for the defence. His contention is that, although the adoption is 
proved, it is illegal inasmuch as tte boy— the plaintiff— was an orphan at the date 
of the adoption and so incapable of being Ugilly taken or given in adoption. In con- 
Doation with this argunient it inu^t ba borne in mind that the natural mother oi tna 
plaintiff had contracted a mohotur ot |)ai marriage with Yithal before she gave the 
plaintiff in adoption to the defendant. It is argued that by her re-marriage Bhagi 
lost all her rights in her late husband’s (t- e., plaintiff’s natural father’s) family and 
had consequently no disposing power left in her and the minor plaintiff must be 
treated as an orphan. The Hindu Law as well as the Statute Law (Act XV 
asotions 2 and 8) bearing on the point have been discussed by the Bombay High Uoutt 
in Panchappa v. Sanganbasawa (I. L. K 24B^m^p. 89) wherein earlier authorito on 
the same question have all teen considered. It is held by the High Court that a i 
widow has no power — after her te-martiage— to give in adoption her son by her nrst 
husband, unless he has expressly authorized her to do so. It is remarked by Banado, 
J., at page 94 that if “ she (Hindu widow) cannot take in adoption she cannot lor tne 
flame reason give a son in adoption after re-mairiago. It is true section 6 o! the Act 
lefletves to the widow certainiights of inheritance not coveted by the exceptions in 
clauses 2, 8 and 4. It cannot, however, be contended that the right of giving a son 
in adoption is of the nature of a Tight reserved to her by section 5. Ic is a right sub- 
ordinate to the right of inheritance from hot husband and the guardianship ot her 
sons, both of which tights are excepted by name in sections 2 and 3 of the Act......... 

The right to give a boy in adoption is a right of disposition, a portion of pairtu 
Potestas, which comes to the widow by reason of her connection with her deceased 
husband’s estate, and, being a part of the rights and interests she acquires as a widow, 
it is included within the provisions of sections 2 and 3 of the Act, and is a 
ation which the Act concedes to the widow.” The adoption of the plaintiff would, 
BO doubt, be illegal on the authority of this case. The case under consideration is, 
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hoivGvor. diiiting'Jubable ft j,i„t,oe tho oa'ie to abow that Bhagi waa aatbotiz- 

colara the lira rl«oo .bore .a 6 vk1 ooe ,n tb^^ ^ The authority ia. 

edbyherfnatbuabaBd Naoa l to diabelieve 

CO doubt, cot m ■ ''V ‘"u ■ ?ho evidence of Pbagi he.aelf. In tbe aeoond 

the oral evidence on t p 1^ evidence furnished by extracts from the aohool 

place, it geera-i quite rimi fm fotl hv hiraseU as hia aon aa long siaoe aa 

Tr ‘ long b^'o^e The dlth of 

i-n Bili^oh’arpa’a oaaa tbe adoption waa disputed, not by the person who made the adop- 
tion aaia the case in the pro.ent case. but by theaiator of the peraon to whom the 

adoption waa made In thia case it was the defendant who made the adoption under 
aaopuon waa ua e iu niv opinion legally eatoppod from disputing the 

vabdfty or locality of the adoption. The reveraionera of the deceased Sadashiv may 

do arbut the°de[endant cannot. Fourthly, it must be noted that, even apart from 
adoption, it ia the plaintiH who ia the legal heir of the doooaaed Sadaaniv and la as 
much entitled to inherit his estate, unleas ot oonrao the defendant “a^e a valid adop- 
tion, in which the inheritance would go to the boy ad^opted. TIowoysr, aa I hold that 
Bhagi had authority from hsr Brat huaband to give the boy in adoption, and that the 
fdoltiou ia therefore legal and valid, the oontingency of aocond adoption by the defen- 

dant cannot arise. 


The delendanb appealed. 

M. 7. Bhat for the appellanb (defendanb) We do nob ooabesb bhe 
factum of adoption bub vjg impeach ib as illegal. The plaintiff s mobber 
Bhagi had taken a second husband before his adoption by bhe defendanb. 
Therefore at the time of bhe adoption bhe plaintiff was an orphan. At 
that time Bhagi was no longer bhe widow of tbe plaintiff s father. By her 
second marriage she lost all her rights in the first husband’s family and had 
consequently no disposing power left in her in bhat family. Three bhingfl 
are essential to a valid adoptioni namely (1) the capacity bo bake in adop- 
tion, (2) the capacity to give in adoption, (3) the capacity to be validly 
taken in adoption, that is, the capacity of the adoptive mother to take, the 
capacity of bhe natural mother bo give and the capacity of the boy to be 
adopted. The Hindu Law as well as tbe Statute Law, namely, bhe Hindu 

Widow Ee-marriage Act, and earlier authorities bearing on the point in- 
volved in the present case have been fully discussed in Panchappci v, 
Sanganbasawa (l) and the observations of Ranade, J., fully support our 
contention. Owing to Bbagi’s re-marriage she ceased to be the widow ot 
her first husband and so far as the plaintiff was concerned, she became a 
mother civilly dead. Therefore there was no capacity in her to give the 
plaintiff in adoption when he was adopted by Publi. 

[Ill] S. B, Qokhale for the respondent (plaintiff) : — The factum of 
adoption being admitted, bhe only important question to be considered 
is whether the plaintiff's adoption was, as held by bhe lower Court, legal. 
First of all the evidence in the ease clearly shows that the plaintiff’s 
mother Bhagi was authorized by her first husband, that is, the plaintiff’s 
father, bo give the plaintiff in adoption to Sadashiv and that Sadashiv all 
along treated the plaintiff as his son. Only the ceremony of adoption was 
not performed during Sadashiv’s life-time and it was performed subsequent- 
ly by his widow. Ib is true bhat at bhe time of the adoption Bhagi, plain- 
tiff’s mother, had taken a second husband bub by her re-marriage she did 
nob cease to be the plaintiff's mother and that being so, she as mother had 
full authority to give bhe plaintiff in adoption to Publi. The Hindu Widow 
Ra-marriage Act disqualifies a re-marriod woman from claiming certain 
rights in her first husband’s family, bub it does not affect blood relation- 
ship. It has been held bhat a re-married woman is enbiblod bo succeed os 


(1) (1899) Si Bom. 69. 


y.] PDTLABAI KOM V, MAHADU 83 Bom. 113 

heir fjo her son by fche firsts husband : Ghamar Harit v. Kashi (l) ; Bas- 
appa V. Eayava (2). 

Oerbain observabions o£ Eanada, J., in Panchappa v. Sanganbasawa 
(3) were relied on for the appellant, but the point involved in that ease 
was similar bo the one now under consideration and it was therein held 
that the adoption was invalid for absence of authority from the first 
husband, while such authority has been proved in the present case. 
Therefore that ruling supports our contention. 

It has been held that conversion to Mahomedanism does not debar 
the convert father from sanctioning the adoption of his Hindu son : 
Shamsing v. Santabai (4:). Though such a convert cannot himself go 
through the ceremony of giving the son in adoption, he can sanction the 
adoption and get the ceremony performed by some one else. Therefore 
giving the plaintiff in adoption by Bhagi being sanctioned by her first 
husband, the act of giving was merely a continuation of the sanction. 

Bhat in reply. 

[112] Scott, C. J.: — The question in this appeal is whether the 
plaintiff has been validly adopted as a son to his deceased maternal grand- 
father Sadashiv. The question has been answered in the affirmative in 
the lower Court. 

The material facts are as follow : — 

The plaintiff is the natural son of Anna and Bhagi. Bhagi is the 
daughter of Sadashiv. Anna, Bhagi and the plaintiff lived with Sadashiv. 
Bhagi says that her father intended from the first bo adopt the plaintiff, 
that her husband asked him to do so and when attacked with plague told 
Sadashiv that the boy was given to him. This story is highly probable 
for Sadashiv was a well-to-do man possessed of property worth Es. 25,000 
or 30,000 while Anna had no property whatever. At intervals of a few 
months the deaths occurred of, first, Anna, then, Sadashiv and lastly, 
Bhowani, Bhagi’s mother. Sadashiv had another wife Putli, the defen- 
dant in this suit. After Sadashiv’s death Putli and Bhagi and the plain- 
tiff lived together in Sadashiv’s house until they were driven out by Balu, 
the divided brother of Sadashiv- Balu’s action led to litigation between 
him and Putli in which Putli eventually secured from him all Sadashiv’s 
property. For about 3 years Putli continued to treat the plaintiff as be- 
fore as the son of Sadashiv. She also in April 1906 went through a 
formal adoption ceremony in which the plaintiff was given by Bhagi and 
taken by Putli as son to Sadashiv. A deed of adoption was then executed 
by Putli in the plaintiff's favour. 

At this time Bhagi was no longer the widow of Anna having re-mar- 
ried about a year previously. In August 1906 previously Putli denied the 
validity of the adoption and this suit was then filed on behalf of the 
plaintiff to establish it. 

The plaintiff's adoption is challenged by the defendant on the ground 
that he was owing to bis mother's re-marriage an orphan in the eye of the 
law at the time of the adoption ceremony, without any parent capable of 
giving him in adoption. 

We will first consider the right of a mother to give her son in adop- 
tion according to the Hindu Law. 

[113] According to the texts the right of the female parent to give 
her son in adoption results from the maternal relation and is not derived 

(11 (1902) 26 Bom. 888. (3) (1999) 24 Bom. 89. 

|a) (1904) 29 Bom. 91. (4) (1901) 25 Bom. 651t 
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, , hfir husbaod Thus Manu IX 168 ‘bhat (boy) equal 

S caltf whom his mother or his father affectionately gives with ..aber in 
time of distress as son must be considered as an adopted son . 

Yainavalkya II 130 ‘the son whom his father or tnobher gives becomes 
re “Tashista XV 1, 2 ‘man formed of uterine blood and virile seed 
™eds from hi moL and h.s father as effect from cause, therefore the 
father and the mother have power bo give, bo sell and to abandon their 
sons ’ The Mitaksbara which is the paramount authority in that part of 

her hus?and*s ^o’nsent while her husband is absent or incapable though 
nresenb or without his assent after her husband s decease or who is given 
brhis father or by both being of the same class with he person o whom 
he is given becomes his given son ; so Wanu declares He is called a eou 
given whom his father or mother affectionately gives as a son being alike 

S specifying distress it is intimated that the son should nob be given 
unless there be distress. This prohibition regards the giver, not the 


Thus apart from the effect of special legislation which _we will next 
consider, the maternal relationship of Bhagi iu^tifiod the gift in adoption. 

In Mandlik*s Hindu Law p. 168 we find the following passage which 
accords with the conclusion at which we have arrived. “ The widow’s 
power of giving in her own right has. by some, been questioned, but, as it 
seems to me, on very insufficient grounds. In point of fact, even the 
texts by themselves are more clearly in favour of her oompetonoy to give, 
than her ability to take, and all the Digests hold authoritative on this 
side of India, are equally pronounced in her favour. Nanda Pandiba 
himself, though he would wish for permission for a widow bo take, is 
obliged to hold bhat Manu’s text being express in favour of the mother 
or the father being able to give, tho widow has the right to give.” 

[114] It has however been argued before us bhat the offeot of the 
Hindu Widow Re-marriage Act XV of 1856 is bo deprive a re-married 
widow of all rights resulting from her first marriage and even of the 
right to act as guardian of her child. Wo are unable to agree with this 

oonbentioD. 


Section 3 of the Act is as follows - 


On the te-matriage of a Hindu widow, if noithor tho widow noi any other person 
baa been expressly constituted by the will or testamentary disposition of the deceased 
husband the guardian of his ohildrou. tho father or paternal grandfather or the mother 
or paternal grandmother, of the deceased husband, or any male relative of tho doooaa- 
ed husband, may petition tho highest Court having original jurisdiction in civil oasei 
in the place whore tho deceased husband was domiciled at tho timo of his de.ath for 
the appointment of some proper person to bo guardian of tho said ohildron, and there- 
upon it shall ho lawful for the said Court, if it shall think fit. to appoint such guard- 
ian, who when appointed shall bo entitled to have tho oaro and custody of the said 
children, or of any of thorn during thoir minority, in tho plaoo of tboir mother; and 
in making such appointment tho Court shall bo guidod, so far as may bo, by tho laws 
and rules in foico touohing tho guardianship of ohildron who have neither father nor 
mother ; 

Provided that, when the said children havo not property of their own auffioiont 
for their support and proper education whilst minors, no such appointment shall hi 
made otborwiso than with the consent of tho mother unless tho proposed guardian 
shall have given seourity lot tho support and proper education of the ohildron whilst 
painoES. 


72 


ADAM UMAB SALE V. BAPU BAWAJl 33 BOtH. 116 



It is to be observed first that the proviso preserves the right of the 
re-married mother to the guardianship of her children when they have 
no property of their own even from the interference of the Court except 
in oaaes where a grandfather or grandmother or male relative of the dead 
father has given security for the support and education of the children : 
secondly that even where there is a property of the children the Court 
has a discretion to refuse the application for the removal of the children 
from the guardianship of the mother. 

Her right as mother to act as guardian of children not possessed of 
property is therefore but slightly affected by the Act. 

Assuming that the mother has by Hindu Law a right to give her 
son in adoption, we do not think that the Act affords any indication 
that the legislature intended to deprive her of it. [115] Section 5 
says that a widow, except as in the three preceding sections is pro- 
vided, shall not by reason of her re-marriage forfeit any property 
or any right to which she would otherwise be entitled. Aooord- 
iugly a re married woman has been held entitled to succeed as heir bo 
her son by her first husband: soa Chamar Earn v. Kashi (1) and Basappa 
V. Bayava (2). 

The right of guardianship which under the provisions of section 3 
(one of the sections excepted in section 5) may under certain conditions 
be transferred from the mother to one of the other relations of the child 
does not carry with it the right to give in adoption, for that is a right 
which can only be exercised by a parent. 

It is however contended that the matter is not open to argument 
because it has been held by a Bench of this Court in Panchappa v. Sangan- 
hasatoa (3) that a Hindu widow has no power after her re-marriage to 
give in adoption her son by her first husband unless he has expressly 
authorised her to do so. These are the terms of the head note and appear 
to express the opinion of Parsons, J., one of the Judges who decided that 
case. 

In our opinion the evidence to which we have referred in the earlier 
part of the. judgment is good evidence of an express authority from Anna 
to Bhagi to give the plaintiff in adoption to Sadashiv. The adoption 
Would therefore according to the opinion of Parsons, J., be valid. 

For the above reasons we dismiss the appeal with costs. 

Appeal dismissed with costs. 


38 B. 116 (=1 1. C. 663=10 Bora. L. R. 1128). 

[116] appellate civil. 

Before Mr. Justice Batchelor and Mr, Justice Heaton, 

Adam Umab Sale {Original Defendant No. 1), Appellantt v. 

Bapu BawaJI and otherb [Original Plaintif and 
Defendants Nos. 2—8), Respondents.* 

[166h October, 1908.] 

Bhagdari Act (Bombay Jet V of 1662) see, 8 — Bhag — Unrecognised Bttb-division of a 
hhag^Alienation^Suit to set aside the alienation— ‘Limitation. 
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Po 3 .e. 3 ioii aoqaired uudec aa alienation made m oonfetavantiou oi aeotion 8 
ofthe Bh^ari Act (Bombay Act 7 ol lSG2)oan baooniG adverse so a. bo bar a 
anit fof recovery by the individual alienor or his representatives m mtecesb. 

The Bhagdari Act ^Bombay Act V of 18G-2) contains nothing which by expresa 
provision or necessary implication abrogatea the law of limitation in favour o! 

a. private person. 

Dala V. Parag (1) Jethabhai v. Nathabhai (2), distinguished. 

FRof 39 Bom. 368 ; G4 I. 0. 328=1931 M. W. N. 885=41 M. U J 194=13 ti. W. 686 
^ —AO Mad. 94fi : 77 I. C. 952=24 Bom. L. B. 1315 ; 79 I. C. 117.] 


Second appeal from bho decision of G. D. Madgaonkar. Disfcriob Judge 
of Broach, confirmiDg bhe deoreo pa=5963 by K. V. Dasai, Subordinatie 

Judge of Broach. 

Suit bo recover possession of land. 

The piece of land in dispute formed an unrecognised sub-division of 
a bhag. The ancesbors of the plaintiff sold it to the ancestors of defen- 
dants Nos 1, 2 and 3 in the year 1863, that is, after the introduction of 
the Bombay Bhagdari Act in 1862. The salo Nvas opposed to the spirit of 


section 3 of the Act. 

The plaintiff filed this suit in 1905, to recover the possession of the 
land from the defendants, alleging that the sale having been void under 
section 3 of the Act could confer no right or title on the defendants. 

The Subordinate Judge decreed the plaintiff’s claim. It was upheld 
on appeal by the District Judge on grounds whicli ho stated as follows 

As to the plea of advetPO posceseioa, it is to be observed that the defendants raised 
no such issue in the lower Court. The plaint itself no doubt states that 
[117] defendant No. I has bom in the poisessiou sinoa the sale, that is considerably 
over twelve years prior to the suit. But there is no clear issue nor evidence as to how 
fat this possession was adverse to pliintifl, apart from any presumption that may be 
made from plaintiS'a anoe=itor being on© of the vendors. 


Further, it is now settled law that adverse possession for hiwovoe long a period 
is no bar to ejectment by the Oolleotor under section 3 of iho Bhagdari Act : Colkcior 
of Broach v. Rajaram, 1, D. R. 7 Bom 5t2. 51G ; Dai Dala v. Parag, 4 Bom. L. R. 
797 ; Jethabai v. Nathabhai, I. L. R. 28 Bom. 39J. 


But the English rule ‘ Proscription runneth nob against the Crown' does not hold 
good in India : in point of limitation, except whore spooiaUy protected by law, the 
Crown and its offioots stand on the same footing as any other parties. 


There is no such special exemption in the Bhagdari Act : the words * whenever 
he shall, upon due inquiry' Ao., oan hardly be said to extend tbo period of limitation. 
In the oases oited above, the rnfio was really the faot that the legislature 

for speoial reasons of polioy, had absolutely made illegal and invalid a6 tntUo all 
alienations of unrecognised sub-divisions ; so that possession under such alienationa 
by a stranger non-bhagdac could never by more lap^e of ti ne be recognised by the 
Courts as legal possession. If so, there seems no clear reas.m why the plaintlQ instead 
of moving the Collector to Ulce action and , if action wore taken in his favour, of 
leaving the appellant to apply to the Court to set aside the Gollootor's order should not 
himself directly apply to the Court to reinstate him in possession ; or, when he eo 
applies, why possession of itself should bar his remedy direct any more than it does so 
indirectly through the Collector The point of adverse possession cannot thus really 
arise in the case. To use the words of Ohandavarkar, J., in ftlhabhai .v. Natha- 
bhai, I. L. R. 28 Bom. 407 : ‘ It is of the esstmo of aivorss possession that it must 
relate to some property which is rooognisod Gy law Rut here there is no such pro- 
perty. since the legisUture has prescribed the kind of property on which the plainiifls 
seek to found their title by adverse possession.' In rospoot of the resulting hardship, 
if any, to defendants, one oan but quote the words of Jonkina. 0. J.. in Dala v. Parag 
(4 Bom. L. B. 799): • Great hardship may possibly arise from time to time by the 
exetoise of those powers, but this is not an uufroquout result of legislation of this 
class and we cannot on this ground kelp the plaintit!, lor “ Courts must look at hard- 
ships in the face rather than break down rules of law*’.' 

(1) (1902) 4 Bom. L. R. 797. (2) (1904) 28 Bom '399 : 6 Bom h, R. 423~ 
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L. A. Shaht for the appellant (defendant No. 1) : —It has been found 
as a fact that the sale took place in the year, 1863 a. d., and ever since 
the possession has been Nvifah the defendant. The present suit, which is 
brought more than forty years after that date, is therefore time-barred 
(see section 28 and Article 141 of the Limitation Act), unless there is 
something in the Bhagdari Act (Bombay Act V of 1862) to exclude the 
operation of the provisions of the Limitation Act, 1877. 

[118] We submit there is nothing in the Bhagdari Act, 1862, to 
exclude the operation. The cases of Dala v. Parag (1) and Jethahhcii v. 
Nathabhai (2) are distinguishable from the present case inasmuch as there 
the Collector bad initiated the proceedings and the question was whether 
bis action was subject to any provisions of the. Limitation Act, 1877. In 
the case of The Collector of Broach v. Desai Baghunath (3), the proceedings 
were under section 2 of the Bhagdari Act (Bombay Act V of 1862). In 
Dala V. Parag (1) the learned Chief Justice relied upon the expression 
“ whenever it shall appear ” in section 3 of the Bhagdari Act, and held 
that the plea of adverse possession could not prevail against the Collector’s 
order. In the case of Jethahhai v. Nathabhai (2) also the Collector had 
passed the order and the plaintiff was seeking to get rid of the effect of 
that order. The general remarks of Chandavarkar, J., must be taken 
with reference to the facts of the case, the point arising in this appeal not 
having been argued in that case. 

G. N. Thakore (for M, N. Mehta)* for the respondent The Limita- 
tion Act does nob control the transactions in question in contravention of 
the Bhagdari Act : see The Collector of Broach v. Desat Baghunath (3), 
where the Collector’s action fell under section 2 of the Bhagdari Act. In 
Dala T. Parag (1) and Jethahhai v. Nathabhai (' 2 ) the Collector’s action 
fell under section 3 of the Act. These cases are not distinguishable from 
the present case on the ground that the Collector’s action intervened in 
each of them; while in the present case there is no order of the Collector. 
Besides, the remarks of Chandavarkar, J., which form part of the decision 
of the case, are clearly in favour of the view that the policy of the Act is 
to make the transaction contravening its provisions unlawful, and null 
and void in law. I strongly rely on the eaid remarks. 

Batchelob, j. : — This appeal raises a question as to the construc- 
tion of the Bhagdari Act (Bombay Act V of 1862). The plaintiff sued 
to recover possession of a parcel of land alleging that it formed part of a 
fehagf which was his ancestral property, [ll9J and that in 1863 it and 
some other land were sold, in contravention of the Bhagdari Act, by his 
ancestors and those of defendants 4 and 5 to the ancestors of others of the 
defendants. It is admitted that the land in suit is an unrecognised sub- 
division of a hhag* and it is found as a fact by the Court below that the 
sale to the defendants’ predecessors took place in 1863, that is, after the 
coming into force of the Bhagdari Act. 

The learned District Judge has allowed the plaintiff’s claim on the 
grounds that the sale of 1863 was void under section 3 of the Bhagdari 
Act, and that no adverse possession of the land could be acquired by the 
first defendant bo as bo bar the suit under the law of limitation. Though 
other questions have been slightly disouseed before us on behalf of the 
first defendant, who is the appellant here, it appears to me that the 
only point of substance is that which has reference to the Limitation Act. 

(1) (1902) 4 Bom. L. B. 797. 428. 

(2) (1904) 28 Bom. 999 : 6 Bom, L. R. (B) (1889) 7 Bom. 046. 
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. It is common ground that the sale of 1863 was void Under seotion 3 of 

IB the Bhaedari lot, and upon a consideration of the pleadings and the 
geL?al conduct of the en,b 1 am satisfied that the suit must be held to be 
APPKLtiATB bv limifcafcion unless ib can bo saved by virbua ot bhe special pro- 

visions of the Bhagdari Act. Though no issue as to limitation was raised 
33^6=1 in the trying Court, bhe point was taken in the first defendant s written 

I. C. ’668=10 sbabemenb. and has been disousaed by bhe Judge below , 

Bom. L. R. oircumsbanoes and bo seobion 4 of bhe Limitation Act. i bhmk that 

Mr. Shah is entitled to argue the question of limitation in this appeal. 

Now the argument which found favour with bhe lower appeal Court, 
and which accordingly the appellant has now to displace, is that posses- 
sion acquired under an alienation made in contravention of seobion 3 of 
the Bhagdari Act can never become adverse so as to bar a suit for re- 
covery by the individual alienor or his representatives in interest. This 
argument is grounded upon the general scheme and policy of the Act, and 
upon certain judical decisions. 

As bo the scheme of bhe Act. it is apparent from the title, bhe pre- 
amble and the sections that the Act is a special or exceptional piece of 
legislation designed with the view bo prevent bhe di-memberment of 
Bhagdari tenures. To give effect to this policy [12o] bhe legislature 
directs in section 1 of bhe Act that no portion of a b \ag, other than a 
recognised sub-division of such hhag, ^bali be liable bo seizure under the 
process of any Civil Court. Then by section 2 ib is provided that on the 
issue of any such process for the seizure of any unrecognised portion of a 
hhag, bhe Collector may move bhe Court to set aside the process, and if the 
Court finds that bhe case falls within the Act, " it shall sot aside or quash 
such process, and cause the provisions ot this Act bo be put iu force.” 
Then follows seotion 3, with which wo are more immediately concerned 
in this appeal. It begins by reciting that ” ib shall not be lawful ” be alie- 
nate or encumber any portion of a bh uj other than a recognised sub-division 
of such bnag\ and bhe second paragraph enacts that any alienation contrary 
to the provisions of bhe section “shall bo null and void; and it shall bo law- 
ful for bhe Collector whenever bo shall, upon duo inquiry, find that 

any person is in possession of any portion of any hhag other than a 

recognised sub-division of such bhag in violation of any of the provisions 
of this seotion, summarily to remove him from such possossion, and to 
restore the possession to bhe person whom the CoUoobov shall deem to be 
entitled thereto.” Then by the third paragraph ib is laid down that any 
suit brought bo try bhe validity of any order made by bhe Collector in 
bhe exercise of bhe above powers must bo brought within three months 
after bhe execution ol such order. 

Ib has been held by this Court in decisions which are binding upon 
us that under seotion 3 of the Aob the Colloobor may take aotion at any 
time ; that his aotion is not subject to the law of limitation ; and that 
the plea of adverse possession cannot prevail against any order which he 
may make : see Data v. Parag (1) and Jiihabhai v. Nathabhai (2). A re- 
ferenoe to the former ease will show how this principle is deduood from 
the general scheme of the Act and from the particular words authorising 
the Collector to take aotion whenever he shall find any person in apparent- 
ly Unlawful possession. But in this case no aotion has been taken by the 
Colleotor. Ib is bhe plaintiff himself who now seeks to disturb a posses- 


(1) (1902) 4 Bom. h. R. 797, 


(‘2) (lOf'i) 28 Bom. 899 ; 6 Bom. L. R. 
428. 


76 


ADAM DMAR V, BAfO BAWAJI 


83 Bom. 12 ^ 


«.l 

Sion exbending over 40 years ; and the question [121] is whether the 
immunity from limitation, afforded to the Collector under the Act, 
should ba extended also to a private party. I can find no warrant 
in the Act for that opinion ; on the contrary, the policy of the Act, 
as I read the sections which I have endeavoured to summarise, is to 
vest in the Collector alone the special powers of interference conferred, 
leaving private parties to the operation of the ordinary law. And this 
view derives support from the consideration that the Golieotor is in a bet- 
ter position than the Civil Court to carry out the special objects of this 
particular Act with due regard to the aims of the Government as well as to 
any equities which may exist between the parties. But there is, I think, 
nothing to indicate that the exceptional position conferred on the Collector 
can be acquired by a party who after standing by for 40 years comes 
direct to the Court instead of availing himself of the special remedy pro- 
vided by the Act. Belianca was placed by Mr. Thakore upon a passage in 
Chandavarkar, J.*s judgment in Jethabhai's case (1) where it was said 
that, on principle, such a title as the plaintiff’s in that suit claimed to 
have acquired, could not be acquired by adverse possession. But this 
passage, as the following sentences clearly show, had reference bo the 
particular claim advanced by the then plaintiffs who professed to hold the 
land as forming part of a narva holding and as subject to all the incidents 
of the tenure. No such claim is put forward here and the passage is there- 
fore inapplicable to the present facts. 

Then it was said that the possession obtained by the first defendant's 
predecessor was possession obtained through a transaction which the law 
both prohibits and declares to be null and void. That is undoubtedly so, 
but it supplies no reason for supposing that such possession would not ba 
adverse to the rightful owner. On the contrary, it is just such possession 
as this, that is, possession originating without colour of title, which is 
contemplated by the law of limitation : so, in the President and Governors 
of Magdalen Hospital v. Knotts (2) po^sassion obtained under void leases 
was held to be adverse. It is important to distinguish between the sale 
and the possession. The sale, no [l22] doubt, was void, and the law 
allowed the vendors ample time in which to have it set aside. But the 
appellant does not rest upon the sale ; ha takes his stand on the long pos- 
session following the sale, and the effect of that possession is not displaced 
by reference to its origin. So far as I can discover, the Act contains 
nothing which by express provision or necessary implication abrogates the 
law of limitation in favour of a private person. 

For these reasons I am of opinion that the appeal should be allowed 
and that the suit should he dismissed with costs throughout. 

Appeal allowed. 
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Before Mr. Justice DdvciT. 

JaMSHEDJI Gursetjee Tahachand, Plaintiff, V. SoONABAl 

AND OTHERS, Defendants * 

[2nd December, 1907.] 

'frussis to perform Muktod ceremonies, iialidity oj~^Tenets of Zoroastr tan faith Nature 

and meaning of MiikiadCcrcmonics^Ceremonics tending towards the advancement 

of rcU 0 on-'Practicc.-How Jar decision by single Judge binding on ht$ successors. 

T'rusta and bequests of lands or money for the purpose of devoting the in- 
comes thereof in perpetuity for the purpose of performing Muktad, Baj, Yeju- 
flhni, and other like ootomonios* are valid “charitable” bequests, and as auob 
exempt from the application of the rule of law forbidding perpetuities. 

The Farvardigan days are the most holy days during the Zoroastrian year 
and the performaoco of Mulaad oeremonios during the Farvatdigan days is en- 
joined by the Scriptures of the Zoroastrian religion. 

The performance of the Muktad ceremonies is a religiouB duty imposed on the 
Zoroastrians by the proved tenets of the religion they profess. 


The ceremonies themselves are acts of religious worship. They inolude wor* 
ship, praise, and adoration for the Supreme Deity, and a thangskiving for 
all his mercies. They contain petitions for benefits, both temporal and spiritual, 
for all Zoroastrians — for all holy and virtuous men of all other communities— 
and thev ooraptise prayers for the well-being and long reign of the sovereign, for 
[133} good government by him, and for victory to him over all his enemies. 
The ^tuktud ceremonies tend most unmistakably towards the advancement of 
the religion promulgated by the Persian Prophet Zoroaster, and^ there can ^ 
no doubt that the per ormance of these ceremonies is an act of Divine Worship 
in its highest and truest sense. 

The monies paid to the priests for the performance of the Muktad ceremo- 
nie.s form a good portion of their ordinary income. The priests make a higher 
income during the Fatvardigan days than they do during any other period of 
the year, and the Muktad ceremonies form a sort of endowment which goes a 
long way to maintain the priestly classes whose oxiatenoe is necessary to the 
community of Zoroastrians, 


According i) the belief prevailing amongst the faithful followers of the 
Prophet Zoroaster, the porformanco of the Muktad ooromonios confers public 
benefits— benefits on the Zoroastrian community, on the peoples amongst whom 
they live and upon the country which they have chosen as their home. The 
fundamental principle underlying this belief is faith in the offioaoy of prayers 
addressed to the Great Creator. 


A Judge sitting on tho orgiual side is bound ordinarily to follow the judg- 
ment of aoothor Judge when he has decided a point of law, or laid down 
certain principles of practice or procedure or judicially construed any provision 
of the law prevailing in the country. But a single Judge is not bound to 
follow, another Judge’s findings of fact based on tho evtiience recorded by hitn, 
when the evidence that may be available before a Judge in a later case may be 
fuller or more reliable and may tend to load him to a different oonolusion. 

[Fof* 33 Banaji v. Dapuji Rutioi^i Limbutvalla (1), not followed. 


Dinbai, widow of Jebangir Cursetiji Likimna, otherwise known i 
Taraohand, a Parsee, on the 21sb day of Dooember 1871 made a sotblemei 
of certain moveable and immoveable properties belonging to her, ai 
^pointed her sons Cursebji Jehangir Taraohand and Merwanji Jebang 
Taracband and her son-in-law Sorabji Hormusji Bobtlewala. all sim 
decea sed, the trustees thereof. The deed of settlement provided int 


* O. G. J. Suit No. 841 of 1907. 
(1) (1887) 11 Bom. 441. 
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alia lihatj the trustees and the survivors or survivor of them and the 
executors and administrators of such survivors should stand possessed of 
and interested in all the immoveable and moveable properties therein 
more particularly mentioned and thereby settled upon certain trusts, that 

is to say, “ in trust to receive the interest and income thereof and to pay 

the same to Dinbai during her life, and after her death upon trust to 38 B. 122=10 
purchase or set apart out of the [124] said trust funds promissory notes R- 

of the Government of India for the sum of Rs. 15,000 bearing interest at 
4 per cent, per annum and to pay the annual income thereof to each of 
them the said Cursetji Jehangir Tarachand, Merwanji Jahangir Taraohand 
and Hormusji Sorabji Bottlewalla and after the death of any of them to 
his or their executors or administrators alternately in regular rotation 
every third year in the order named above to enable him or them to defray 
the expenses of annual Mukbad oeremionies of the dead members of the 
family in both sects of Shanshaya and Kadmi 

The deed of settlement made provision for the payment of certain 
sums of money to the persons and for the purposes therein mentioned and 
then proceeded “ and to pay and divide the net residue thereof unto and 
between the said Cursetji Jehangir Tarachand and Merwanji Jehangir 
Taraohand, their executors, administrators and assigns in equal shares 

Cutset ji Jehangir Taraohand died on the 15th of Docember 1887 at 
Bombay leaving a will, dated the 17 bb Jauuary 1887, whereby he appoint- 
ed his wife Bai Meherbai Cursetji Taraohand the sole executrix thereof. 

As this will was after the death of the testator lost or mislaid, the High 
Court of Bombay granted on the 15th March 1888 probate of the draft 
thereof to Bai Meherbai until the original will was produced. 

Bai Meherbai died at Bombay on the 16th February 1900 without 
fully administering the assets belonging to the estate of Cursetji Jehangir 
Taraohand. On the 3rd August 1900 letters of administration with the 
said draft will annexed of the un-administered property, property and 
credits of Cursetji Jehangir Tarachand were granted by the High Court at 
Bombay to the plaintiff as one of the sons and one of the two surviving 
residuary legatees named in the will of the said deceased limited until the 
original will was produced. 

The settlor Bai Dinbai died on the 5bh March 1889. At the time of 
her death Sorabji Hormusji Bottlewalla and Merwanji Jehangir Taraohand 
were living and after her death they continued to manage the moveable 
and immoveable properties mentioned in the deed of settlement. In the 
course of such management they, in pursuance of the terms of the settle- 
ment, [125] set apart out of the trust-properties in their hands Govern- 
ment promissory notes of the value of Rs. 15, 000 for the purposes of the 
Mukbad ceremonies in the settlement directed to be performed. 

Bai Dinbai left a will dated 15th July 1886 whereby she appointed 
the said Cursetji Jehangir Taraohand, Merwanji Jehangir Taraohand and 
Sorabji Hormusji Bottlewalla executors. As the said Cursetji had pre- 
deoeaed the executrix the will was proved by the surviving executors on 
the 18th May 1899. After the death of Bai Dinbai, the said Sorabji 
Hormusji Bottlewalla and Merwanji Jehangir Tarachand, as the, surviving 
trustees of the settlement, went on paying the interest of the said Govern- 
ment promissory notes of Rs. 15,000, alternately each year to (1) Bai 
Meherbai, the executrix of the will of Cursetji Jehangir Taraohand, until 
her death in the year 1900 and after that with the implied consent of the 
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nlainfciff as adtninistrafeor to Bai Eatanbai. the eldest daughter of Corset], 
•lehan^r Taracbaod; (2) to Sorabji Hormusji Bottlewalla until death, 
tbiob took place on the 3Ist August 1902. and /ter hjs death to h.s 
Tertors; and (3) to Merwanji Jehangir Tarachand until h.s death, which 

took piaco on 15bh March 1905. 

33 8.122=10 Since the death of Merwanji Jehangir Tarachand his executors, who 

F-T hn held the said Government promissory notes, have not paid the inooina 

thereof to any one. as they entertained douots as to the validity of the 

tirusti declared in respect of the said notes. 
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About) the end of the year 1890 the v?hol 0 of the estate of Bai Dinbai 
was administered and the whole trust properties under the deed of settle- 
menti were properly distributed except the Government promissory notes 
which were set apart according to the deed of settlement. By an Indenture 
dated 16th April 1891, Merwanji Jehangir Tarachand, Meherbai widow and 
executrix of Cursetji Jehangir Tarachand. and the 3rd, 4bh, 5th, 6th, 7th, 
8th, 9tb defendants hereto passed a release in favour of Merwanji Jehangir 
Tarachand and Sorabji Hormusji Bottlewalla, the executors and trustees 
abovenamed, with the proviso at the end thereof excluding the Government 
promissory notes of Bs. 15,000 from the operation of the release, in the 
event of the trusts being found or declared to be inoperative or void. 


[126] The 1st and 2nd defendants were the executrix and executor, 
respectively, of the last will and testament of Merwanji Jehangir Tara- 
chand. The 3rd, 4th and 5th defendants were the daughters of Bai 
Maneckbai, the eldest daughter of the deceased settlor Bai Dinbai. Defen- 
dants 6, 7, 8, and 9 were the daughters of Bai Baohubai, the youngest 
daughter of Bai Dinbai. Defendants 10 and 11 were the surviving 
executors of the last will and testament of Sorabji Hormusji Bottlewalla. 
The l2th defendant was the Advocate General. 


The plaintiff therefore filed this suit and obtained an originating 
summons on the 18bh April 1907 for the determination of the following 
questions: — 

U) 'Whether bho trusts declared in respnot of Government promissory 
notes for Rs. 15.000 mentioned in the plaint are valid ? 

(2) If the trusts abovenamed are valid, who art) the persons entitled 
to get the interest on the said notes and to perform the Mukbad cere- 
monies ? 

(3) If the trusts abovenamed are void, who are the persons entitled to 
the Government promissory notes for Rs. 15,000 and the interest which 
has accrued and will accrue due thereon. 

(4) Whether the agreement embodied in the release of the 16th 
December 1891 and referred to in paragraph 12 of the plaint is not bind- 
ing on all the parties hereto? 

(5) Whether in the event of bho said trusts being held to be void the 
first and second defendants herein are not liable to account for the pro- 
missory notes of Rs. 15,000 and the interest thereon ? 

J. K. Tarachand^ (or the plaintiff. 

Kangat for the defendants 1 and 2. 


Bahadur ji, for defendants 10 and 11. 

The summons was argued in chambers on 29th June 1907, when the 
learned Judge (Davar, J.) adjourned it into Court for further evidence kdA 
argument and made the Advocate General a party. 
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[127] J. K, TdTdchuftdf for bho plainbiff: — -Mukbad ooroDionies are 
oeremonies for fcho bonefib of the dead. I refer the Court to the following 
oases : — 
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Limji Nowroji Banaji v. Bapuji Euttonji Limhuioalla (l) ; Cowasji Obiginal 
N. Pochkhanawalla v. E. D. Seina (2); Dhunhaiji v. Nawroji Bomanji (3); 

Cmasji Byramji Gorewalla v. Ferrozbai (4) ; Manechji Edulji Allbless v. 33 b. 122=10 
Sir Dinsha Manechji Petit (5); Dadina v. The Advocate Qeneral(&). Bom. L. R. 
These are all the cases, and they decide that trusts in favour of Mukbad ^1^=1 1* C, 
oeremoniefe are void all creating perpetuities. 

See also Dadij v. Advocate General (7). 

I say that the trust is void on the basis of these oases as offending 
against the law of perpetuities. 

[Davar, J. — Show me that this rule applies to Parsis.] 

We must refer to 43 Eiiz., oh. 4, to see what bequests are charitable. 

Naoroji Beramji v. Eogers (8) decides that the rule against per- 
petuities applies to Parsis. 

[Davar, J. — In order to prove your case you must prove that the 
English law applies to Muktad. The Eule of Perpetuity is English Law; 
so far as succession goes it may apply to Parsis, bub can you say that it 
applies to foreign religious institutions?] 

The common law applies to India and there are certain exceptions 
with regard bo Hindus and Mahomedans, but there is nobbing to exempt 
the Parsis, see Yeap Gheah Neo v. Ong Cheng Neo (9). This is enough to 
shift the onus on to the other side. If they allege any custom I shall be 
allowed to call evidence to contradict that custom. 


Kangat for defendants 1 and 2 ; — I represent the trustees, the exe- 
cutrix and executor of Merwanji Tarachand. There is no dispute as to 
the facts, the trustees are willing to carry out the [128] trust and place 
themselves in the hands of the Court. The Parsi law has been in an 
undecided state since the decision of Naoroji Beramji v. Eogers (8); which 
applies English law to Parsis. In Bombay Parsis are governed by the 
Charter, in the Mofussil they are governed by Bombay Eegulation IV of 
1827. There are four oases in which the English law has not been applied 
-to Parsis. These oases are: — Dhanjibhai Bomanji v. Navazbai (10) where 
the law of advancement was held not applicable to Parsis. Peshotam 
Bormasji Dasloor v. Meherhai (11) where infant marriage though not valid 
in English law was held by Scott, J., to be valid among Parsis, Mithibai v. 
Limji Nowroji Banaji (12) where Bayley, J., held that the rule in Shelly's 
case does not apply to Parsis, and Byramji Bhimjibhai v. Jamsetji 
Nowroji Kapadia (13). It is rather difficult to say what is the law and by 
what law Parsis are governed. Jardine, J., is not supportable when we 
consider the literature of the community. The Transfer of Property Act 
makes the Law of Perpetuity applicable to Parsis but not to Hindus aud 
Mahomedans, Section 17 of that Act saves perpetuities for the advance- 
ment of religion and charity. In England all religious trusts have been 
regarded as charitable. There Eoman Catholic and other religious trusts 
were forbidden on some State exigency. Before the Eeformation trusts 


(1) (1897) 11 Bom. 441. 

(2) (1896) 20 Bom. 611. 

(8) (Uorepotted) Suit No. 665 of 1889. 

(4) (Ooreported) Suit No. 281 of 1892. 

(5) (Unreporfced) Suit No. 96 of 1892. 

(6) (Unreportfid) Suit No. 49 of 1895. 

(7) (1905) 7 Bom.L.R. 324. 


(8) (1867) 4 Bom. H- G. B. (O.O.J.) 1. 

(9) (1876) L. B. 6P. 0. 381. 

(10) (1877) 2 Bom. 75. 

(11) (1888) 13 Bom. 802. 

(12) (1881) 5 Bom. 606. 

(13) (1892) 16 Bom. 630. 
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, ..u rloail were valid, bub afbarwards they were forbidden 

a°/beiDrir.bibious: see Sbabube 1 Ed. VI, Ob. U. In England no reli- 
;Lurbru4s bavo been hold vo,d on bho ground of perpebmby as being for 

- - -^°tsrEoncrv:t:::i^(?:^ hadnobi^ng 

BSbIm-IO bo do wibh religion. In the same ease bhere is a boquesb to certain sisters 
IL L.1 of charity and that was held valid. See Golg^nv. Admmistrator.General 
417 = 1 1 . 0 . oJMadrL (2), In England these gifts have been held valid not as religions 

but as gifts to certain voluntary asMOiabion. 

In reap Cheah Nco v. Ong Cfiefig Neo (3) it will be seen that the 
•Tudge had the idea of superstitious uses in his mind. [l29] Trusts 
for masses are valid in Ireland but nob in England. There _ are decisions 
to say that Judges are not to decide that one religion is better than 

another, Mokoond Lai Singh v. Nobodip Chunder Smgha (4). In England 
trusts can be grouped under the following heads : (l) Forbidden R«ligtous 
Trusts- (21 Superstitious Religions Trusts ; (3) Valid Religious Trusts ; (4) 
Gifts to Voluntary Associations ; (5) Trusts for erecting, repairing or 

maintaining monuments or tombs, j # .1 

(1) With Forbidden Religious Trusts we are not concerned, for the 

Prnp.lfl.mn,tinn of 1857 gives full liberty of religion. 


(2) The doctrine of superstitious uses does nob apply to India. 
Advocate -General v. Vishvanaih Atmaram (5) 1 Ed. VI, Ch. ZIF. only 
applied to trusts then created. Later trusts are void because of the in- 
validity due to that Statute. Dominus Bcz v. Lalu Portmgton (6) affords 
a clue as to what is meant by superstitious uses. Attorney -General v. 
Calvert (7) shows that the spirit of that statute was carried on after the 
Reformation. I rely on four lines at p. 260. On the question of massw 
the cases are. very few, see ^^est v. Shutileworth (8), In re Elliott (9), 
The Attorney-General v. The Fishmongers Company (10), In re Fleetwood 

(ll), Heath v. Chapman (19), In re Blundell's Trusts (13), West v Shuttle* 
worth (8) and Heath v. Chapman (12) are doubted by the Master of Rolls 

in In re MicheVs Trust [U) see Snell’s Equity, 12th Edition, pages 

124-125, Das Merces v. Cones (15) is an authoriry showing that the 
doctrine of superstitious uses is not recognized in India. This is followed 
\n Andrews V. Joakim see also Joseph Hidah v. Aaron Judah (11), 
Khusalchand v. Mahadevgiri (18), Eupa Jaqshet v. Krishnaji Qovind (19). 

[13o] (3) Valid Religious Trusts. These are trusts of Protestants, 
The cases are Baker v. Sutton (90), Townsend v, 0ar7/s (91), Parbaii 
Bibee v. Ram Barun Upadhya (92). 

Section 17 of the Transfer of Property Act and 43 Eliz, 0 . IV both 
say that bequests to religion aro valid. 

A gift for the maintenance of religious oeremon'og is a good gift : 
Turner v. Ogden (93). A legacy towards establishing a Bishop in His 


(1) (1871) L. B. 12 Eq, 674. 

(2) (1892) 15 Mad. 424. 

(3) (1876) L. B. 6 P. C. 381. 

(4) (1898) 26 Cal. 881. 

(5) (1895) 1 Bom. H. 0. Appx. ix. 

(6) (1155) 1 Salkeld 162. 

(7) (1R57) 29 Beav. 249. 

(8) (1835) 2 M & K. 684. 

(9) (1891) 99 W. R 297 

(10) (1839) 2 Beav. 151. 

(11) (1880) 16 0)1. D. 694. 

(12) (1864) 2 Drew. 417. 


(13) (18611 90 Beav. 360. 

(14) (1860) 28 Beav. 99. 

(15) (1864) 2 Hyde. 65. 

(16) (1869) 2 Ban, L.R. (O. C. J.) 148. 

(17) (1870) 5 Ben. Ii. R. (O. 0. J.) 498- 
(IP) (1875) 12 Bom. n. C. B. 214. 

(19) (1884) 9 Bom. 169. 

(20) (1836) 1 Keen 224. 

(21) (1P44) 3 Hare 257. 

(22) (1904) 91 Oal. 896. 

(28) (1787) 1 Oox. Eq. 0 916. 
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Majesty’s dominions in America was hold good in AUorney-Qeneral v. The 
Bishop of Chester (l). In Attorney-General v. Lawes (2) a direction to pay 
into a certain bank a yearly sum of £ 100 for the maintenance and sup- 
port of the Irvingites was held valid. In Thornton v. Howe (3) a trust 
ior printing and circulating religious works was held to be valid. * 

jSiraiis V. Go Wsmid (4) is a case very like the present case. This 33 B. 122=10 
decided that a bequest to enable persons professing the Jewish religion to 

observe its rites is good. "ssi/ ' 

Trusts for all religions are valid charitable trusts provided they are 
not opposed to morality or positively harmful to the State. An instance 
of a trust held void as being contrary to the policy of the law is De 
Themmines v. De Bonneval l5). 

(4) Gifts to Voluntary Associations in perpetuity are not valid, see 
Cocks V. Manners (6) which is relied on in Limit Nowroji v. Bapujt But- 
tonji Limhuioalla (7). If the object of the association is private 
the trust is bad but where it is public it is good. Came v. Long (.8) 
decided that a gift to a public library is not charitable. See the Enoyclo- 
poedia of Laws, vol. XI, p. 314, under the head of “Eoman Catholic” where 
all these cases are collected. Pease v. Pattinson (.9) decided that trust 
for the relief of sufferers by a certain colliery accident is void. In In re 
Sheratons Trusts (10) a bequest to the Sassoon Mechanic Institute was 
held void. [131] In re Clark's Trust UD decided that a bequest in aid of 
a society for raising funds for the benefit of parsons in sickness was void. 

The Attorney-General v. The Haberdasher's Company (12) relied on by 
Jardine, J., in Limbutoalla's casei(7) is more a commercial case than a 
religious case. 

(5) Gifts for erecting, repairing and maintaining tombs are not valid : 
see Sneirs Equity, p. 113 (12th Edition). In re Rickard (13) laid down 
that a bequest of money, the interest of which was to be applied in keeping 
up the tombs of the testator and his family, is void as a perpetuity. Hoare v. 

Osborne (14) decided a gift for the repaii^of a vault was void. See Shephard, 

J., in OoZ^an v. Administrator-General of Madras (15), Fisk v. Attorney^ 

General (16). Fowler v. Fowler (17), Dawsony. Small (18), Tudor on Chari- 
ties and Mortmain. Ch. V, section 4, p. 131 (4th Edn.). These bequests 
are held void because they do not advance religion. 

Indian legislation seems to include religious purposes in the word 
charity. This is borne out by seotiou 17 of the Transfer of Property Act. 

In the Act VI of 1890. section 2, there is a definition of charity. In 
Wilson’s Mahomedan Law. 2nd Edn.. page 393, the distinction between 
religion and charity is explained. We have to cistinguish the three Indian 
oases. CoZffanv. Administrator-General of Madras (lb) is a decision on 
Masses and proceeds on the principle of West v. Shuttleworth (19) and is 
therefore of very little use. As to what is a mass, see Attorney-Gene') al v. 

Delaney (20). In Colgan v. Administrator- General of Ma dras (l b) Shephard , 


(1) (1785) 1 Bto. Oh. Ca. 444. 

(2) (1849) 8 Hare 82. 

(B) (1862) 81 Beav 14. 

(4) (1837) 8 Sim. 614. 

(6) (1828) 5 Bubs. 288. 

(6J (1871) L. R. 12 Eq. 674. 

(7) (1887) 11 Bom. 441. 

(8) (1860) 2 De G. F. & J. 76. 

(9) (1888) 32 Cb. D. 164. 

(10) (1884) W. N. 174. 


(11) (1875) ] Oh. D. 497 

(12) (1834) 1 My. & K. 42u. 

(13) (1862) 31 Beav. 244. 

(14) (1866) L. R. 1 Eq. 685. 

(15) (1892) 15 Mad. 424 at p. 436. 

( 16 ) (1867) L. R. 4 Eq. 621. 

(17) (1864) 88 Beav. 616. 

(18) (1874) L. B. 18 Eq. 114. 

(19) (1835) 2 M. & K. 684. 

(20) (1876) 1. R. 10 0. L. 1C4 at p. U7. 
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J., was of opinion fehab tirasbs for masses should be held valid but he 
followed Yeap Clieah Nco v. Ong Chong Neo (1) and held them void. 
Yeap Cheah Neo v. Ong Cheng Nco (1) can be distinguished. The ques- 
tion is are these religious ceremonies pious uses or [132] religious uses ? 
In Ltmhuwallas case (2) they are held to be pious usos. 

Bahadur ji for defendants 10 and 11. the surviving ex^utors of Sorabji 
H. Bottlewalla. one of the three trustees of the original deed of settle- 
ment : — The suggestion in Limji Nowroji Danaji v. Bapuji Buttonji 
Limbuwalla (2) that Farsis are governed by English law has no authority 
for its support. All the Judges who decided oases about Baj Rojgar 
trusts have worked from the Christian point of view and they could not 
dissociate tbomselvos from the view of the pious ceremonies of the 
Christian Church. Toleration of religion is the basis of the English Rule 
here. (1780) 21 George III, oh. 70, sections 17 and 18, said that Courts in 
India should have regard to bho religious usages and customs of the natives 


of India. 

37 George III, cb. 142, section 12, is very similar. 4 George IV, o. 71, 
High Court Rules, page 13. The policy from the earliest time seems to be 
to grant entire freedom in respect of religion to the natives of India. 
Westropp, J., in Naoroji Beramji v. Rogers (3) says that the Parsis are 
governed by English law. 1 submit that law contemplates equality and 
freedom of religion, see Letters Patent, High Court Rules, page 67, ol. 19. 
Bombay Regulation IV of 1827, section 26. relates to the mofussil. Ao- 
ooiding bo these statutes the Parsis in the mofuesil aro governed by the 
law of India as to usage and custom but not the Parsis in Bombay who 
are governed by the English law, and be has only to stop out of the juris- 
diction of this Court to establish such a trust as is now in dispute as valid. 
If a trust doos not come within bho spirit of 43 Eiiz., o. 4, it can be upheld 
as valid within the jurisdiction of this Court. I propose to cite a series 
of oases to show that the High Court hove has nob followed consistently 
the principle laid down in Limji Notvrojj Bci7iaji v. Bapuji Buttonji 
Limbuwalla {2). Prior oases are the following Cursetjee v. 

Ferozeboye (4) decided that so far as the eoolosiastical side of the Court wai 
concerned bho English law did nob apply to Pareis. Homabacc v. Punjeabhaee 
[183] Dosabhaee (6), Modee Kaikkooscrow Hormusjpc v. Cooverbhace (6) 
laid down tbat there ie bho roBbraint upon the testamentary power of 
disposition by a Parsee, page 153 of Sorabjee Bengali’s book on Parsee 
Acts. In Mithibai v. Lunji Nowroji Banaji (7) a reference is made bo 
Oheesta s case whore an illegitimate son was held entitled to succeed to 
his father s share following the Hindu principle. Mihirwanjee Nuoshir^ 
wanjee v. Awan Baee{Q) roforiod to in Aioabai v. Jamasji Jamshedji (9). 

There is another case Mancharsha Ashpandiarji v. Kamrunisa 
Begain (10) which decided that English law did not apply in its entirety to 
Farsis ; and see Bayley. J.’s judgment in Ju'a7i^/as Kcshavji v. Framji 
Nanabhat (11). Bat Mancckhat v. Bui Mcrbai (12) decided that section 7 of 
^e Statute of Frauda applies bo Parsis. Fulton. J.. in Navroji Manockji 
Wadta V. Perozbai (13) and m Shapurji v. Dossahhoij (14) Batohelor, J.i 


(1) (1875) L. R. 6 P. 0. 381. 

(2) (1887) II Bom. 441. 

(3) (lb6?) 4 Bom. H. 0. R. (0. C. J.) 1. 

(4) (1856) 6 Moo. I. A, 848. 

(5) (1886) 5 Sutb. \Y. R. p. o. 102. 

(6) (186G) G Moo. 1. A. UO 

(7) (lb8l)6 Bom. 606. 

(8) (1822) 2 BoEt. Bom. Rep. 231. 


(9) (1663) 3 Bom. II. 0. R. (A. 0. J.) 
113. 

(10) (1868) 6 Bom. H. 0. R. (A. 0. J.) 
109 nt p. 111. 

(11) (1870) 7 Pom. U. 0. R. (O. 0. J.) 46* 

(12) (1681) 6 Bom. 363. 

(18) (1898) 23 Bom. 80 at p. 87 
(14) (1906) 30 Bom. 969 at p* 869* 
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said that the law governing the Parsis in the mofussil is the oustomary 
law of the Parsis modified by justice, equity and good consoienca. 


So far therefore as religion is ooncarneJ there is no established 
Ghuroh in India as there is in England and we have here perfect freedom 
of religion. ^ I mean by *' established Church ” the Church as established 
and maintained by the State. The doctrines of the Established Church 
of England are always the considerations entered into whenever there is a 
contest on religious matters, but here there is no particular church main- 
lined by the State. See Ilbert’s Government of India, pp. 256 — 259, 53 
Geo. Ill, clause 155, section 33, 3 and 4 Will. IV, ch. 85, sections 92 — 

102 and see also West, J.’s observation in Fatmabihi v. The Advocate- 
General of Bombay (1). 

4 

As to the cases decided in the Bombay High Court the decree in the 
oase of Limji Nowtoji Banaji v. Bapuji Buttonji Limbuwalla (2) was 
practically a consent decree. (Bead at p. 447.) The [134] evidence I 
shall produce will show that the ceremonies are for the public benefit of 
all Zoroastrians. Benefit is derived by the whole community. If evidence 
had been given before Jardine, J., he would have been of the opinion that 
the bequests were not for the benefit of individuals or of families but of 
the whole community. In Wadia's case (3) there was not contest ; it was 
a friendly suit. GorewalWs Case (4), Wadia*s Case (3). Eodiwalla's 
Case (5), Allbless* Case (b), Marker s Case (7), all followed Limhthwallas 
Case (1). I refer to the Irish oases for the performance of Masses. 

[Davar, J.: — I should like to know any case where English law 
applies to Parsis in respect of religion,] 
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The Statute of Mortmain does not apply to India ; therefore If any 
question on religion arises it should be judged from the standpoint of the 
English law prior to the Eeformation. See Tudor on Charities and 
Mortmain. 4th edition, p. 4. 23 Henry VIII Oh. 10. 1 Edward VI Ch. 14, 
9 and 10 Viet. Ch. 5, 23 and 24 Viet. Ch. 134, section 1, Theobald on 
Willa, 6th edition, pp. 350 — 353. Gifts to perform Masses would be void 
as being superstitious. See Tudor, p. 8. 9 and 10 Vic. Ch. 59, referred to 
Jews, 1 Will, and Mary, Chapter 1 8, referred to Eoman Catholics and 
Dissenters, 2 and 3 Will. IV, Oh. 115 and 23—24 Vic. Ch. 134. section 1 
referred to Eoman Catholics. A bequest to a Jew to observe the rites of 
that religion was held valid in Straus v. Ooldsmid (8). This was before 
9 and 10 Vic, 159. In re MicheVs Trust (9). If the Parsis are not govern- 
ed by English law then the rule against perpetuities does not apply so far 
as religious trusts are concerned. Once the religious liberty is granted 
then the rule against perpetuities has no application even if such religious 
trusts are not for the public benefit. If these trusts are for the public 
benefit then it matters little by what law we are governed, but even if they 
are not for the public benefit, then as the rule against perpetuities does not 
[138] apply the trusts are valid. Hindus and Mahomedans can make private 
religious trusts which are valid : Mullick v. Mullick (10), JuQQUt Mohini 
Eosse e v. Mussumat Sokheemoney Dossee (11), Fatmahibi v. The Advocate- 

U) (1881) 6 Bom. 42 at p. 60. 

(2) (1887) 11 Bom. 441, 

;3) Suit'No. 565 of 1889. 

(4j Suit No. 281 o! 1892. 

(5) Suit No. 267 of 1890. 

(6) SUitf No. 96 of 1892. 


(7) Suit No. 49 of 1896. 

(8) (1887) 8 Sim. 614. 

(9) (1860) 28 Beav. 39. 

(10) (1829) 1 Knapp 246. 

( 11 ) (1871) 14 Moo. 1. A. 289. 
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0,n,..I o! (1). 

''■"'in o^biisb Ih.t Ibe pbrform.bO. of Mokt.a oeromonle! ammiols to 

“ : -bi;oT:sr.:£" 

bnS divine blessings nob only on the party per orm.ng .hese ceremome 
or bfs household but upon the whole community and on the world at 
large (4) Muktad ceremonies, or at all events the essential parts ot *uoh 

ceremonies, can only be performed by priests. 15) Payments 

the priests for the performance of such ceremonies form a portion of their 

ordinary income and means of livelihood. 

A devise to charitable and pious uses generally was held pod in 

iftorneii General v. Herncfc (3). In Powerscourl v. Powerscowt (4) a 

devise to trustees to lay out at their discretion £ 2,000 , 

my Lord and Master” was upheld. Townsend v. Cor«s (5) decided that a 

hequesD for spiritual purposes was good. Farqiihar v, Darling (6) upoold 
a devise “to the poor and the service of God.” In Turner v. Og^n (,") it 
was held that a bequest for preaching a sermon on Ascension Day, tor 
keeping the chimes of the Church in repair, and for a payment to be made 
to the singers in the gallery of the Church are all bequests to charitable 

uses wibbin 43 Eliz. — 

[130] In The Commissioners for Special purposes of Income lax y, 

Pemsei (8) Lord Macnaghten discussed the meaning of the word ohanby. 
Sfcoiy’s Equity, 2nd edition, page 790, section 1155. 

Payments made to clergy (or the performance of religious services 
have been held to be good gifts as tending to the advancomonb of religion; 

Eobh and Reid v. Dorrian (9); Thoriiber v. Wilson (10). 

Trusts for the performance of Muktad ceremonies stand on the same 
footing as gifts for Masses for two reasons (0 All religions in India are 
on the same footing: Das Merces v. Cones (ll). This case was followed in 
Andrews v. Joakim (12) which decided that a bequest in a will of a sum of 
money for the performances of Masses in Calcutta was valid. 0 Hanlon 
V. Logue (13) overruling Attorneij'Qeneral v. Delaney (14) decided that a 
bequest for masses in perpetuity is a good charitable gift, whether there is 
a direction that the Masses should be oelebrated in public or nob. (ii) 
There is no application of the doctrine of superstitious oases in India jnst 
as there is no such application in Ireland ; Advocate-General v. 

(15); Tudor on Charities and Mortmain, 4bh edition, page 791, Attorn^" 
■General v. Hall (16). 

Prior to the Reformation of 1823 bequests to perform Masses were 
held valid in England and Ireland, but since 1823 private and public 


(1) (1881) 6 Bom. 42. 

(2) (1068) 2 Ben. L. B. (0. 0. J.) 11 at 
p. 47. 

(8) (1772) 2 Amb. 712. 

(4) (1824) 1 MoUoy 616. 

(5) (1844) 3 Hare 257. 

(6) [1896] 1 Oh. 60. 

(7) (1787) 1 Cox. Cb. Gas. 816. 

(8) [1691] A. 0. 581 at p. 588. 


(9) (1877) 1. B. 11 0. L 292 at p. 297. 

(10) (1855) 3 Drew, 246. 

(11) (186-4) 2 Hyde. 65 at p. 71. 

(12) (1SC9) 2 Ben. L. B. (O a J.) 148. 
(18) [1906J 1 I. B. 247. 

(14) (1876) 1. R, 10 0. L. 104. 

(15) (1855) 1 Bom. H. C. Appx. ix. 

(16) [1897] 2 I. R. 426 at p. 447. 
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masses were distinguished and bequests for private masses were held to 
be void. Tke Commissioners of Charitable Donations ani Bequests v. 
Walsh (1) decided that trusts for Masses held in public or private were 
valid trusts. Attorney-General v. Delanen (2) decided that Masses in 
public were valid on the ground that they tended to the edification of bhe 
congregation but trusts for Masses held in private are void. 

Padsha:^Th\s was overruled thirty-one years after by the same 
Judge in O'Hanlon v, Logue (3). 

[137] The performance of Masses amounts to an act of divine worship 
which is believed by those belonging to the faith to bring benefits and 
blessings, spiritual or temporal, to the public at large within the spirit of 
43 Eliz. See Palles C. B.’s judgment in O'Hanlon v. Logue (3) at 
pages 274-276 and Fitz Gibboni h, J.’s judgment at page 280 and Holmes 
L. J. at page 286, 

The test is the belief of the testator or settlor as to the spiritual or 
other benefits. This Muktad ceremony is an act of religious worship 
which amounts to an act of praise, adoration and thanksgiving involving a 
petition for benefits both temporal and spiritual on all Zoroastrians and 


all good people belonging to all other communities, including always a 
prayer for the ruling Sovereign of the country and for good government 
by him. 

Webb V, Oldfield (4) decided that a bequest of perpetual rents of pro- 
perty to two Vegetarian Societies was good. Fitz Gibbon, L.J., there says 
that the essential attributes of a legal charity are that it should be unsel- 
fish, public, benevolent or philanthropic. Cross v. London Anti^vivisee- 
tion Society (5) decided that Booieties for the suppression and abolition of 
vivisection are charities. Yeap Cheah Neo v. Ong Cheng Neo (6) turns 
upon West v. Shuitletoorth (7); it referred to Penang where there was no 
native population when the British settled there. In India there was a 
population whose customs and usages had to be taken into consideration. 
In West V. Shutileworth (7) no evidence of custom was taken ; it was de- 
cided not on facts but on the English Statutes. See also Cary v. Abbot (8), 

In Colgan v. Adminisirator-Qeneral of Madras (9) though the Judges 
say that the law of superstitious uses does not apply to England still they 
follow West V. Shutileworth (7). 

As to the ceremonies which are performed during the Muktad days 
they amou^to an act of divine and religious worship and result .in bene- 
fits to the community and also to the world at large, and I cite passages 
from the Zoroastrian Scriptures to prove [138] that Muktad ceremonies 
are enjoined in the Farwardin Yast which is dedicated to all Furohurs. As 
to Furohurs see Sacred Books of the East, Vol. 23, page 179. Farvashis 
are the same as Furohurs. There is a distinction between Fravashi and 
Ravan: Haugh’s Essay on Parsis, 3rd Edition, page 206. (Civilization of 
the Eastern Iranians in ancient times by Geiger, Vol. 2, page 113; Zara- 
thastra and Zoroastrianism by Eustomji Edulji Dastur Pesbotam Sanjana, 
page 242.) The ceremonies enjoined during the Muktad days are based on 
paragraphs 49-52 of the Farvardin Yast, see Sacred Books of the East, Vol. 
23, page 192. These are the only references as far as Avesfca literature is 
oonoerned, but there are other references in Pehlvi Dinkard, Vol. 37, 


(1) (1819) It, 7 Bq. 34 (nofee). 

(2) (1875) I.B. 10 0. L. 104. 

(3) [1906] 1 1. R. 247. 

(4) (1898) 1 I. B.481. 

(5) (1895) 2 Cb. 501. 


(6) (1875) L. B. 6 P. 0. 381. 

(7) 11836) 2 M. & K. 694. 

(8) (1802) 7 Vos. 490. 

(9) (1892) 15 Mad. 124. 
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C nf F.aqfc Dane 17 There are further references in Bahman 

?r Vo 5 of sS B-ks^f the East page 208^) That refers to the 
l UhLnturv \ D (See also Shayast La-Shayast (what is worthy and 
“haU not woftlr, to be done). Vol. 5 of Sacred Books of the East, 
mce 351. paragraph 31; Sad Dar Book. Vol. 34 of Sacred Books of the 

33 Bli5=10 Bast, page 264. written in the I6th century ; Patet Pasheman. Spiegles 

Bora. L. R. Ave=^fca, page 157, paragraph 18.) , ^ i.. i 

I. C. nesb question is what are the usUal and essential ceremonies per- 

formed on these Muktad days? 

According to some people five ceremonies are essential ; acoording to 
others these are four: (i) Afringan. (ii) Baj. (iii) Saturn, (iv) Farokshi. (v) 


Yezeshne. . t.*- u *. •« j 

(i) Afringan consists of prayers expressing nothing but praise, adora- 
tion and love for the Almighty and the Furohurs. It is divided into three 
parts: (<x) Afringan Dibaohe, the introduction and the most important 
part because it contains universal prayer and is universally said, (b) 
Afringan proper, (c) Alrin or beneliotion. Of Afringan proper there are in 
all eleven kinds. Afringan Ardafarvash. Afringan Dabaman, Afringan 
Surosh, are performed during the Muktad days. Afringan Dabaman is 

taken from the sixtieth chapter of Yasna. 

(ii) Baj ceremonies consht of recitals of chapter 3—8 of Yasna in 

Vol. 31 of the Sacred Books of the East, pages 207 — 230. Verses 5, 6, 8, 
chapter VIII, page 229. are very important. 

[139] (iii) Saturn, e., praise, see Yasna, chapter XXVI, page 278, 
clauses 1, % 5. Mr. Kanga’s Kbordah Avesta pages 382—391. 

(iv) Furroksh! ceremony begins vvith Saturn and the whole of the 
Farvardin Yast follows : Sacred Books of the East, Vol. 23, pages 179 — 
230. Furroksbi is a ceremony for all the Furohurs. Farvardin Yast 
is a poition of it and a Yast which is dedicated to all Farohars. 

(v) Yezeshno is said to be the highest and most solemn of all the 
ceremonies performed during the Muktad days and consists of the whole 
of the Yasna of 72 chapters which includes 17 chapters of Gabhas, 
chapters 3—8 of the Baj, chapter 60 of Afringan, and lastly part of the 
Saturn : see Vol. 31 of Sacred Books of the East, page 195. Yasna and 
Yezashne are the same. 

As to the application of English ilaw to Parsis I omitted to cite a 
case important as showing what the Privy Council said. Rani Bhagwan 
Kuar V. YogcTidra Chandra Bose (1). ' 

Padsha for the Advocate-General : — Trusts for the performance of 
Muktad ceremonies are not void because of the prohibition on the ground 
of superstitious uses. As to what are superstitious uses see Bacon’s 
Abridgment, Vol. 1, page 581 (5bh edn.), Chapter on Mortmain and 
Superstitious Uses. Muktad ceremonies have nothing to do with the 
souls of the dead but with their Furohurs and the Furohurs of the dead. 
The doctrine of superstitious uses relates only to the souls of the dead 
and would nob apply to Muktad ceremonies even though it were in force 
in India. Superstitious use is defined in Tudor (edition of 1906), page 4, 
All religions nob subversive to morality are tolerated in India. Dr. 
Whitley Stokes, Vol. 1, page 390, note to seobion 105 of Succession Act, 
says that there is no prohibition in India of what English lawyers call 
superstitious uses. And at page 839. note 6, he says “ In India a trust 
for what English lawyers call super stitious uses, e. p., saying Masses for 

(1) (1903) L. B. 80 I A. 249 ai pp. 2&8— 25Q. 
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the dea3, may be valid ” ; Das Merces v. Cones (1). Andrews v. Joakim (2), 
Advocate-General v. Vishvanath C3), [140] Golgan v. Administrator- 
General of Madras (4), followed in Kaleloola Sahib v. Nuseeritdeen 
Sahib (5), all tihese oases show that the doctrine of superstitious uses 
does not apply to India, and if trusts for Masses have not been held valid 
it is not because of superstitious uses but on the ground of perpetuity. 83 B. 122=10 
Though it might possibly be held that the English Civil law applied to 
Parsis as in Naoroji v. Rogers (6), yet the religious law of England since 
the Reformation has not been held to apply to India. It was held in 
Mitford v. Beynolds (7) and in Mayor of Lyons v. East India Company (8) 
that the statutes of Mortmain have not been extended to India. These 
were followed in Yeap Gheah Neo v. Ong Cheng Neo (9). Superstitious 
uses were created by the Reformation : see Tudor, page 4. Jarman on 
Wills. Vol. 1, page 163 (5th edn.), 23 Henry VIII, Ch. 10, 1 Edward VI. 

Ch. 14, Beg. v. Commissioners of Income Tax (10). The English Judges 
followed those statutes and extended their policy. Trusts to say Masses 
were held to be good religious trusts before the Reformation : see the 
arguments of Browne, K. C., 'mO'Hanlon v. Logtie (11) at pages 248 254 
and Coke on Lyttleton. Vol. 1, see. 169 (l9th edn.). The rule of 
perpetuity was in vogue at the time also but still suoh trusts were held 
valid. I argue therefore that even if we are governed by the common 
law of England and apply the same to our religious trusts and even if it 
is held that our Muktad ceremonies resemble Masses still such trusts 
according to the common law prevailing in England prior to the 
Reformation would be held valid. 

In re MicheVs Trust (12) shows that the English law though it relaxed 
its severity in other matters still it retained its severity with regard to 

trusts to say Masses for the repose of the dead. 

The question then is what Religious Law would apply to India. 

Naoroji v. Bogers (6) lays down that only as to civil rights English law 
would apply ; as to religious trusts whether it is or [141] is iiob good must 
be decided by a secular judge upon the evidence of witnesses profes^ng 
the same faith as the settlor or testator. In Yeap Gheah Neo v. Ong 
Cheng Neo (13) English law was applied because no evidence as to the 
customary law of the Chinese was taken. This case was 
West, I. in Fatmahibi V . The Advocate-General of Bombay (14). In 0 Hanlon 
v.Logue (15) FitzGibbon, J. says the secular Court must act upon evidence 

of the belief of the members of the Community concerned. In India all 
religions stand on an equality except that Episcopal and Presby^rian 

Churches have some benefits from the Indian Revenue : ^ 

ter 165, section 33; Ilbert's Government of India, pages 256—209 ; Mvo- 
cate^Qeneral v. Vishvanath (16). The Lex Loci applies where the country 
acquired is inhabited until the Crown or Legislature changes it. 

The next point is to show that a religious trust is a charitable trust. 

In Baker v. ^SM^^on (17) Lord Langdale M. R. says ‘all the cases wi on 
exception go to support the proposition that a religious purpose is a o an 


XV, 


(1) (1964) 2 Hyde. 65. 

(2) (1869) 2 Ben. L B. (O. C. J.) U8. 

(3) (1865) 1 Bom. H. 0. Appx. ix at p. 


(4) (1992) 15 Mad. 424. 

(5) (1894) 18 Mad. 201. 
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(7) (1841)1 Phil. 185. 
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(9) (1875) L E. 6 P. 0. 881. 

(10) (1888) 22 Q. B D. 2J6 at p. 310. 

(11) [1?506] 1 I B. 247. 

(12) (1860) 28 Beav. 89. 

(18) (1875) L. R. 6 P 0. 981 at p. 395 

(14) (1881) 6 Bom. 42 at p. 50. 

(15) [1906] 1 I. B, 247 at p 279. 
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(17) (1836) 1 Keen 224 at p. 289- 
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able purpose Thi-^ was followed in Town^eni v. Oar us (1). a very im. 
porfeanh ease, and bhe iudgmeab of bbe Vioo-Ohanoellor is very instruotiive. 
T^n fcbaf) ca>6 a beqaestj fio ferasto^s fco pay monies bo oerbala sooiebies 
having regard bo bhe glory of God. in the spiribual welfare of his orea- 
^as held a good religious purpose. PowerscouYi v. Powencourt (2) 

38 B. 122=10 eifeed'in In re Darling (3) where a gifb by will “ bo bhe poor and bo bhe 
Bora. L. R. c;ervice of God " was upheld as a good oharibablo gifb. AttorneV'Qemral 

V. Pw^on (4) ; Commissioners for special purposes of Income Tax v, 

Pemsel (5). 

Mukfcad ceremonies are aobs of religious and divine worship and bhey 
also form an imporfcanb source of remunerabion bo bhe priesbly class ; in 
obher words, they are for bhe benefit of bhe Ministers of the Parsi religion. 
Such a benefit is clearly within the definitions of religious or oharibable 
uses in section 105 of the Indian Succession Act. Magistrates of Dundee 
V. Preshiftent [142] of Dundee (6) upheld a gift for bhe benefit of the min- 
ters of the Presbyterian religions of a particular town. In Qrteves v. Gasi (7) 
a gift for the maintenance of preaching ministers was held good. Middleton 
v. Clitherow (8\ Gibson v, Bepresentalive Church Body (9), Tudor, page 54. 

There are two points of resemblance between Muktad and Masses ; 
both are addressed to a large congregation and parts of the ceremony of 
both can only be performed by priests. The Parsi religion stands on bha 
same footing as the Roman Catholic religion does in Ireland. Therefore 
bhe Irish cases are imporbanb. I rely on bhe evidence of bhe high priests. 

J. K. Tarachand for bhe plaintiff in reply : -The Zoroasbrian religion 
is the religion revealed by God bo Zoroaster and then promulgated by him. 
Interpretations by priests or interested poraons are nob part of bha Zoroas- 
brian religion. The Gathas do not say anything about Farvashis. Muktad 
ceremonies are not religious ceremonies bub ceremonies sanctioned by 
custom which arose after the Farvardin Yast was written which was long 
after the religion had bean revealed to Zoroaster, What is ousbom is nob 
religion. Section 50 of Farvardin Yasb asks for prayers on bhe Furoburs 
themselves and nob on God or anyone else. (Sacred Books of bha East, 
Vol. 23. page 56. sections 8—11 ; Vol. Ill of Khordah Avesba, section 21.) 
The Muktad ceremonies are not, and were never intended bo be, for bhe 
benefit of the souls of bhe dead. This is an erroneous belief and engen- 
dered in bhe minds of the ignorant Parsis by priests for the purpose of 
putting money into their own pockets. The evidence in Lim}^niwalWs 
case (10) shows clearly the ditTorenoe between Furoburs and bhe souls of 
bhe dead (see Tardine, J.s judgment at page 446). I submit Jardine, J.. 
was right and that ho had the proper evidence before him 

In Allbless' case (11) bhe Advocate-General did nob objeob bo bhe 
matter being ro-opened. The question is does the English law apply 
bo a perpetual brush for bhe performance of Mukhad cere- [ 148 ] monies. 
Maclean v. Gritall (12) gives a history of how English law was 
introduced into Inlia. The Court must decide whether, and what 
part of, the law applies to this oa^e. The element of public benefit is 
wanting although it may be a religious trust, although it may be neoes- 

sary do employ a pnosb to perform _bho oaramoaio^ although it might 

(1) (1813 )9 Hare 257. ^ 

(8) (1008) 9 Voiiov 794. 

(9) (1881) 9 L.U. 'lr. 1. 

(10) (1887) 11 Bom. 411. 
iJ’J lUnroportoa)»Suit No. 98 of 1892. 
(12) (1819) p. u. 0. 75 a(i p. 86. 


(2) (1824) 1 Molloy 616. 
(;)) [1896] 1 Oh. 50. 

(4) (1817) 3 Mer. 853. 

(5) [1891] A. 0 531. 

(6) (1861) 4 Maoq. 228. 


no 
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amouBt to an act of divine worship, still the trust would be bad in law as 
offending against the rule of perpetuity : Transfer of Property Act, sec- 
tions 14— 17. There must be present the element of public benefit. If 

a trust is for the advancement of religion it would be for the public bene- 
fit. but every religious trust is nob for the public benefit : Queen’s Pro- 
clamation, Ilberb’s Governmrnt of India, page 572, Commissioners for 
special purposes of Income Taxy. Pemsel {!), Dolan y, Macdermoi (2), 
Jetfnes v. Alexander (3). Morice y. The Bishop of Durham (4). Attorney- 
General V. Delaney (5), O'Hanlon v. Logue ^6), Tudor on Charities, page 37. 
Yeap Cheah Neo v. Ong Cheng Neo 17). In Thornton v. Howe (8), In re 
Michels' Trust (9), Straus v. Qoldsmid (lo) and Turner y. Ogden (11). the 
trusts were for the public benefit. The statute of superstitious uses 
merely made these existing trusts void and afterwards the Courts would 
not uphold the trusts of the same nature. The doctrine of superstitious 
uses made trusts illegal but did not make them non-charitable. If the 
trusts are illegal but charitable the doctrine of Cypres would apply. I 
submit that the Court is bound by the decision in Yeap Cheah Neo v. 
Ong Cheng Neo {!), OHanlon v. Logue (6) was nob a decision of the 
highest Court of appeal nor were the Judges who decided it unanimous. 
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I further submit that the trust is impossible of performance because 
certain objeots are unasoertainable ; therefore the trust is void for uncer- 
tainty both as to the ceremonies to be performed and the time at which 
they are to be performed. The Parsis [l44] have lost their Calender ; 
aooordmg to some, the new year commences in September, others say it 
oommenoes in August, and others again say it begins on the 2 1st March. 
The oommenoement of the year being unascertainable the last ten days of 
the year cannot be ascertained. The Farvardin Yast directs that these 
ceremonies be performed at the end of the Parsi year. 


I further say this trust is void as being opposed to public policy. See 
Sir Charles Farran’s notes. The Legislature was approached to make such 
trusts valid and after due consideration came to the conclusion that these 
trusts are void by not passing any legislation to disturb the jugments 
The Court should therefore uphold these decisions. 


Davab, J.— Dinbai widow of Jehangir Cursetji Likimna, otherwise 
known as Taraohund, a member of the Parsi community of Bombay, on 
the 21st of December 1871 executed an Indenture of Trust whereby' she 
appointed her two sons Kharsetji and Merwanji and her son-in-law 
Sorabji Eormusji Bottlewalla Trustees and conveyed to them oertain 
immoveable and moveable property belonging to herself upon Trusts which 
are therein set out. All the three original Trustees are dead. The first 
defendant is the widow, and executrix of the will, of Merwanji one of the 
original Trustees. The plaintiff is the son and administrator with the 
will annexed of the property and credits of his late father Kharsetji who 
was another original Trustee. Defendants Nos. 10 and 11 are the surviv- 
ing executors of the will of Sorabji Eormusji Bottlewalla the third Trustee 
under the Settlement made by Dinbai, 


(1) [1891] A. 0. 531. 

(2) (18651 L. E. 6Eq. 60. 

(3) (i860) 8 H. L. 0. 594, at p. 649. 

(4) (1804) 9 Vesey 899, at p. 406 and 
(1806) 10 Vesey 522, at p. 542. 

(6) (1875) 1. B. 10 0. Xj. 104. 


(^) [1906] 1 I. R. 247. 

(7) (1H75) li. R. 6 P. 0. 381 

(8) (1862; 31 Beav. 14. 

(9) (186U) 98 Beav. 89. 

(10) (1837) 8 Sim. 614, . 

(11) (1787) 1 Cox. Ch. 0ft. B16. 
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Tho portion of the Trusts created by Dinbai with which the Court is 

conoornod m this case is in the following terms : 

•• in ttu.t to receive the interest and income thereof and to pay to the said Bai 

Dinbai during her life time and after her de.thupon trust to puroha e or ee apart 

out o1 tho said Trust Funds Promissory Notes of the Oovornment of India for the 
sum of Us. Fifteen 'i'hoUMind bearing intere.st at the rate of four per centum pet 
annum and to pay the annual income thereof to each of bom the said Kharsetp 
Jebangir Tatachund, Sorahji TTorrausji Bottlowalla and Merwan]. Jehangir Tara- 
cLnd and after the death of any of them to his or their ]• xeoutors or Administra- 
tors alternately in regular rotation every third year in the order named above 
ri45] to enable him or them to defray the expenses of annual Muktad ceremonies of 
tho dead memlors of the family in both sects of Shonahai and Cadmees. 


Dinbai died on fehe 6tb of March 1889. Previous bo her death she 
execDted a will bearing date the 15th of July 1886. By the said will she 
directed that certain silver utensils which were in her possession and 
which are used in the perfoimanoa of the Muktad oeremonies should be 
kept in trust by her executors and each of the Trustees of the Settlement 
of 1871 were to be allowed to u^e the same for the purposes of the 
Muktad ceremonies. The Executors of the will were the same as the 
Trustees under the Trust Settlement of 1871. Kbarsetji predeceased 
Dinbai. Sorabji died on the 31st of August 1902. Tho third Trustee Mer- 
wanji died on the 15bb of March 1905. After Dinbai’s death the Trusts in 
respeot of the Muktad ceremonies were carried out up till the death of 
Merwanji in 1905. The first defendant is in possession of the Govern- 
ment Paper of the nominal value of Rs. 15i0U0 mentioned in the Trust 
deed of 1871 and the silver utensils mentioned in the will of Dinbai. 
The Muktad ceremonies were admittedly not performed in tho year 1906. 
The plaintiff filed the suit and obtained an originating summons for the 
purpose of having certain questions arising under tho Trust Deed settled 
by the Court. The first of these questions is: — 

‘‘Whether the Trusts declared in respeot of the Government Promis- 
sory notes for Rs. 15,000 mentioned in the plaint are valid." 


This originating summons first came on for bearing before me in 
Chambers on the 22nd of June when counsel for the parties appearing at 
the hearing took it for granted that I would follow the decision of Mr. 
Justice Jardine in Liinji Nowroji v. Bapuji BuUonji (1) declaring Trusts 
for Baj Rojgar and Muktad ceremonies to be invalid. In recent years I 
had, however, occasions to consider that oa^Cr commonly spoken of as 
Limbuwalla's case, and I entertained grave doubts as bo the correctness 
of the application of tho rule against perpetuities bo trust relating bo 
Muktad and Baj Rojgar ooromonios prevailing amongst tho Parsis [ 146 ] 


professing the Zoroastrian religion. I had weighty reasons for declining 
to follow that decision and desiring bo judge for myself whether the doubts 
I entertained were well founded. At this hearing the only question that 
I was asked to consider was raised by Mr. Kanga for the Isb and 2nd 
defendants who contended that the plaintiff’e claim was barred by limita- 
tion. This contention was based on the decision of Mr. Justice Candy in 
CowasjiN, Pochlchanawalla v. 2?. D. Setna (2) and on tho assumption 
that the Trust in question in this suit was bad in law. On my expressing 
my unwillingness to follow the previous decision referred to above Mr. 
Babadurji who appeared for defendants 10 and 11 was instruoted immedi- 
ately to say that ho would bo prepared to support the Trust. The matter 
was after eome argument adjourned bo tho following contested Chamber 


(1) (1887) 11 Bom. 4U. 


(2) (1695) 20 Bom. 611. 
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day and cama on again for further hearing oa the 29bh of June when I ad- 
journed the summons into Court for evidence and argument and directed 
that the Advocate-General be added as a party defendant. At the hear- 
ing in Court Mr. Kanga for defendants i and 2, Mr. Bahadurji for defen- 
dants 10 and li and Mr. Padsha for the 12th defendant, the Advocate- 
General, combined forces and waged uncompromising war in favour of the 
Trust against the plaintiff whose counsel Mr. Tarachand bore the brunt of 
the attack with remarkable coutaga and attempted with much ability to 
uphold his contention that the Trust created by Dinbai for the perform* 
anoo of Mukbad ceremonies was not a Charitable Trust and was bad in 
law as offending against the Rule forbidding perpetuity. 

It is not easy to learn or understand the true meaning and import of 
the ceremonies involved in the comprehensive word Muktad or Dosla. 
Though a Parsi myself it took me considerable time before I could cor- 
rectly understand the real meaning and nature of the ceremonies — their 
origin and effect and the true aim and object of the performance of 
those ceremonieg during the Muktad days. As the case progressed be- 
fore me I realised how much patient labour must have been involved on 
navi counsel for all parties before they were able to place the 
L14j/J case before me in the manner in which it was placed before the 
Court and not a little credit is due to the solicitors who worked and 
laboured to instruct them so efficiently, 

I.U L I proceed to consider the main point in the case it is necessary 

that I should deal with the contention of Mr. Taraohund forcibly pressed 
upon me by him that I was bound to follow the decision of Mr. Justice 

ardine more especially as other Judges had followed the same in other 
cases. 

Sitting on the Original Side of this Court I concede at once that I 
am bound ordinarily to follow the judgment of another Judge when he 
has decided a question of law — or laid down certain priciples of practice 
or procedure— or judicially construed any provision of the law prevailing 
m the country. Bub surely there the matter must end. Is a single Judge 
bound to follow another Judge’s findings of facts based on the evidence 
recorded by him, when the evidence that may be available before the 
Judge m a later case may be fuller and more reliable and may tend to lead 
him to a different conclusion ? lam fully aware that one of the maxims 
governing a Judge in administering justice \s:~'Omnis innovatio plus 
novitate periurbat quam utiUtate Every innovation occasions 

more barm by its novelty than benefit by its utility.” 

This Judicial Rule “ Stare Decisis ” :s discussed at page 69 of the 

first volume of the 21st Edition of Blaokstone’a Commentaries where it 
is said : — 
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It is an establuhed rule to abide by former precedents, where the same points 
come again m litigation ; as well to keep the scale of justice even and steady, and 
not liable to waver with every new judge’s opinion ; as also because the law in that 
case being solemnly declared and determined, what before was uncertain, and perhaps 
indifierent, IS now become a permanent rule, which it is not in the breast of any sub- 
sequent judp to^ alter or vary from, according to his private sentiments: he being 
sworn to deternaine not according to his own private judgment, but according to the 
known laws and ocstoms of the land; not delegated to pronounce a new law, but to 
maintain and expound the old one. Yet this rule admits of exception, where the 
former act ermtnaiton is no8( eyidenthj co7%trarn to reason ; much more tf it he contrary 
toihedivine law. Bni e'ren luHUoh cases the subsequent judges do not pretend to 

but to vindicate the old one from misrepresentation. For if it be 
found that the former aeoision is manijestiy absurd or unjust, it is declared, [lid] not 
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mat such a fentonce was b„d law. but that it was nol iuw, that i.^ lU .t it is not th« 
o^tablisboJ oustom of the realm, as has been erroneously detarminea. 

Tbe course I thought) fit to adopt in this case was not adopted wibfa- 
Obiginal out, the most anxious oonsidoratiou. I have carefully studied every line 

of the judgment of Mr, Justice Jardine. I have carefully perused the 
proceedings in the case and studied the learned Judge’s notes of the argu- 
Bom L. B. ments addr6=sed to him by counsel and the evidence recorded by him. 
417=1 1. 0. jho more I have thought over the case tbe more convinced I have felt 

that his " (UUrmination is most cvidtntlij contrary to reason and is clearly 
contrary to the dtvme law " as it prevails amongst the believers of the 
Zoroastrian tenets: It is a decision which to my mind is mantfestly 


834. 


unjust/' , J . n 

The error of the judgment of Mr. Justice Jardine is proved to demon- 
stration by the ovidenoo both oral and documentary recorded in this case. 
As this is the first ca^^e that came before the Court, and as the judgment 
is reported in the authorised reports of our Courts, as other learned Judges 
have accepted the finding as correct and followed it, I think it is very 
necessary to examine the circumstances under which the parties to that 
suit obtained the decision, and see whether tbe learned Judge was not 
misled into arriving at an erroneous conclusion by the way in which the 


case was placed before him. 

Tbe plaintiff, as the Committee of the estate of a lunatic, goes before 
the Chamber Judge and applies for leave to join certain other parties in 
stating a case for the opinion of the Court under section 527 of the Civil 
Procedure Code. In support of his application bo made an affidavit in 
which he states as follows : — • 


“ (3) Tho said Teafcator eot apart tho income of the said one-third share in the 
said Khetwady Bungalow for the performance in perpetuity of certain Private Reli- 
gious Ceremonies, namely, the Baj Uojgor ceremonies, the consecration of the 
Nirungdin, tbe recitation of the Yajusni, and the annual Ghambar and Dosla cere- 
monies.'* 


“ (6) I am advisad that the diviae of tho said ouo-third share in the said Khet- 
wady Bungalow is void as being in perpetuity and not for a charitable use." 

[149] On the plaintiff being authorised to state a case for the opinion 
of the Court, a case is submitted to the Court wherein it is stated that the 
plaintiff as such committee as aforesaid and the first four defendants con- 
tend that tbe devise is void as being in perpetuity and nob for a charitable 
use, and that failing the trust the plaintiff and the first four defendants 
were entitled to the property in equal proportions. The fifth defendant 
was the mother of the first four dofondants and executrix of the will of 
their 'father. Tbe sixth defendant was the Advocate-General. 

It does not appear from the proceedings who advised the plaintiff and 
the other parties that the ceremonies in question in the case wore private 
religious ceremonies and that' the devise was void in law. At the time the 
case was submitted to the Court and previously thereto tho solicitor acting 

possibly have done so, as it is proved in this case 
that he could have known nothing or next bo nothing about the nature of 
e ceremonies. If a case was submitted to counsel the advice would be 
valueless in that the oonnsol advising would probably know less than the 

preparing the case. The same solicitors who appeared for the 
plaintiff appeared for the first five defendants. The Advocate-General 
knowing nothing about tho real nature of tho Trusts m his capacity as 
Advooate-Geneial. said nothing, but submitted himself to the orders of the 
^ourt but in his oapaoiby as counsel be appeared for the first five defen- 




JAMSHBDJI 0. TARAOHAND t>. SOONABAI 


88 BOm. 181 


danbs instruotied by bhe same solioibors as represented the plaintiff and 
supported the plaintiff's case. Only one witness was examined in the case. 

A lurid light is thrown on how the plaintiff’s solicitor within a 
quarter of an hour educated himself on questions that have cost me many 
days* concentrated attention to understand and in what manner the only 
witness was examined before the learned Judge in the course of half an 
hour or so, by the following passage in the evidence of the same witness 
Mr. Jivanji Jamsetji *’ Mody when examined before me ; — 

In the TiimhwodUcL case Mr. Wadia of Menqrs. Wadia and Ghandhy came to me 
and agked me to explain oertain cerenjonies. The interview lasted for quarter of an 
hour. Some day subsequently I was asked by a clerk to come to Oourfc. He said the 
Judge might wish to ask me some question. 

* C13^1 I demurred to go in that way without notice, but eventually I was per- 
suaded and I came to Court after the tiffin hour. I was very shortly examined. I 
was given no opportunity to explain mv evidence and convey the right impressioni 
to the Judge. Mr. Justice Jardine’s decision came to me and many others as a 
surprise.” 

The learned Judge’s note book affords very tinsbrucbive reading and 
shows how bhe case was engineered ab bhe hearing. Mr. Lang appeared 
for bhe plainbiff. The aobing Advocate-General, Mr. Maepherson, appeared 
for bhe first five defendants. These parties had joined hands bo defeat bhe 
Charity and divide bhe spoils. Counsel who appeared in the case could 
know nothing about bhe Scriptures and the Ritual of the Zoroastrian 
religion. They must necessarily depend upon the materials supplied to 
them in their briefs. Stray passages from Dr. Haug’s ** Essays on Parsis” 
and the late Mr. Dossabhai Framji’s book were read before bhe Court. Mr. 
Jivanji Mody was pub in bhe box and such questions as suited the parties 
were asked. There was no one present to defend Charity or to explain 
and elucidate the passages read on the evidence given. Cases which have 
scarcely any applicability' to the trusts in question were cited and a spirit 
of happy unanimity and perfunctoriness seems to have pervaded bhe dis- 
cussion of a question of the most vital importance bo a whole community, 
and the combined efforts of the parties led bhe Judge into forming conclu- 
sions that are manifestly erroneous. 

The learned Judge observes in his judgment (at p. 447) : — 

“From the evidence of the nciest and the reference made to Dr. Haug's learned 
Essays, I come to the opinion that the benefits which, according to the belief of the 
Parsis, result from’the ceremonies specified, are consolation to the spirits of certain 
dead persons and comfort to certain living persons, afforded by certain of the Frohars 
or prototypes of the dead.” 

The learned Judge then goes on to say that the objects of these trusts 
bear analogy to devise of property to "maintain Tombs of deceased rela- 
tives" or for a "gift to private company." The judgment ends up by 
sayine; — 

“There has been no conflict, the parties being of accord that the divise is void, 
and the Advocate-General, as representing the Oharity, leaving them in the hands of 
the Court,” 

[451] The evidenoe of the only witness in the case — on a point of 
such vital importance to a whole community — would not occupy more 
than one side of foolsoap sheet and at the end of the evidence I find a 
note ; — 

“As counsel for defendants, the'Advocata-General supports Mr. Lang’s case, as 
Advocate-General he leaves the case to the Court.” 

From a perusal of the records and proceedings in this case one would 
be led into the belief that the Zoroastrian religion had no Sacred Books, 
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, no Soripbnres. no religious literature of antiquity or authonty-that Sorip. 

n „ tures written in Gatba, Avesta, Polilvi and Pazund lanpages which distm- 
^ cuished scholars of the civilized world had laboured to translate and 

Obio.nal e.rlain (or many year, never o ic.tod, but that tbe Zoroastrain religmn 
Civil, colely flepoQ'la 1 on a German Doot.or '• E-.say=i on I ar'^is and Mr. Dossabhai 
^an'i^^-loFrarnii’. interesting book delmeatm^^ manners and customs prevailing 
bL L P amoDR.t the Par.i. and the Piomimy Gazottoor. Not a single tost from 
417=1 1. C. the Soripturos seems to have Oeon oiiied, nob a single book of authority is 
834. referred to, nob a word appears to bavo been said as to whether the per- 
formance of the ‘^0 religious coremouios were enjoined by the Scriptures of 
Zoroa'^briani-m, not a hint is piven as bo the origin and meaning of the 
various coremonio?!- The only party before the Court —the Advocate- 
General— Y^hose duty it was bo protect the Charity -if of course valid in 
law-’-was left in ign^'ranco of bbo true nature of those ooremonies and he 
never made an elTort to defend bho TiU' b becau'^o ho must have believed 
that what was stated in bis brief for the defendants for whom ha appeared 
must have been correct, and I have no doubt whatever that those who 
instructed counsel in the case must in their ignorance have believed that 
they were pufcting forth correct instructions. 


It never seems bo have struck any one in the case that the Trust in 
question was a religious trust -that it was a trust in ‘’advanoement of 
religion" and as such in law necessarily a cbaribablo trust. It never 
seems bo have struck any one bo look at the prayers that are ordinarily 
recited at tbe performance of bbo ceremonies in question to find out 
whether those paryors [152] did nob amount bo an act of divine worship. 
The real point in the ca -o was never placed before the Court. The true 
intent, purport and meaning of the ceremonies required to be performed 
during the Mukbad days were never so much as mentioned, much less 
explained to the Court. Authoritative translations of the Zoroastrian 
Scriptures contained in the "Sacred IBooks of the East" and other works 
of Oriental scholars were nob submitted to the court for ita consideration. 
Nob only evidence which was available in abundance was not given, but 
the one witness who was examined had no opportunity of explaining or 
elaborating his answers, but was confined to answer.', to questions which 
appear bo be framed to suit the purposes the parties had in view. A deci- 
sion obtained under ciroumsbanoes such as I have sot out can hardly 
command the confidence of the other parties affoebod by it. If the com- 
munity so gravely alTeotod by bho decision had a chance of placing all the 
materials available at the di -posal of bho A ivooabo-Goaoral — the official 
guardian of all charities -had ho boon in a position to put the case fully 
and fairly before the Court —if anything like what is possible to bo said 
in support of the Trust had been said and considoted by bho learned Judge 
trying the issue — if there had been some one bofoie the Court 'who was 
interested in supporting the trust and had made oven an attempt to do so, 
I might have hesitated before making up my mind bo refuse to follow bho 
decision in the case. I fool very strongly bhab ^Ir. Justice Jardino was 
misled into coming to the conclusions ho did and that the judgmonb in the 
case was improperly obtaiuod. I do not u'^o the expressions "misled" and 
improperly obtained , in any sense offensive to the parties ooncornod in 
the case. I have no doubt they acted aoooiding to their lights, but it 
seems to mo it would bo a very pervorso mind hliat oau -after voaliug the 
evidence and exhibits recorded in this ease -still maintain that Mr. 
-lustioe Jardine's ooaolusions ae regards the Mukbad, Baj and other like 
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oeremonies are correct). I will conolnda fehe consideration of this case by 
recording that I feel that if I had merely followed this judgment and 
declined to Judge for myself I would have been guilty of shirking a duty 
cast upon me by my office. 

[153] I am told that this is not the only case on the subject of trusts 
in respect of Baj, Muktad and other liks ceremonies; that since February, 33 B. 122=10 
1887, when Mr. Justice Jardine decided Lirnbuwallas case discussed Bom. L. R. 
above, there have been other cases and that other Judges have come to ®^^“1 1* C, 
the same conclusions. The records of the Prothenotary’s office have been 
most oarefuily searched and every case relating to Muktad and Baj Eojgar 
oeremonies has been mentioned and discusped before me. In fait ness to 
the plaintiff, who relies on these cases, and in fairness to myself and the 
course I have adopted, I fed that it is necessary to consider each one of 
these oases separately — though the review of these cases must necessarily 
be much shorter than that of Jjimhuwcillas case, which was the first of 
its kind, and which I am clearly of opinion is responsible for the results 
of every subsequent case. While writing this judgment I have the plead- 

proceedings, notes of counsel s argument and of evidence, all before 
me, and although it has taken me considerable time to do so, I have care- 
fully considered and scrutinised every paper important or unimportant in 
all these cases. I will take the cases in their chronological order. 

that came before the Court after the decision of 
Mr. Justice Jardine in Lm&uw;aZia’s case (1) was Dinhai y . Eormusji 
Dtnsha Eodiwalla (2). It is generally spoken of as Eod%wallas case. A 
Farsi of Surat by his will directed that the income of the residue of bis 
property should be spent in the performance of religious oeremonies 
affecting the deceased members of his family. He left a mother, who was 
the plaintiff in the case, and a widow, with whom evidently he was on 
bad terms and whom he had disinherited by his will— she was the fifth 
defendanfi — the first four defendants being the exeoutors of the will. The 
plaintiff contended that the trust created by the will was void and that 
she and the fifth defendant, the mother and the widow, were entitled to 
the residue. Two of the exeoutors did not appear at the hearing— the 
other two submitted themselves to the Court and the fifth defendant sup- 
ported the plaintiff s contention. The Advocate-General was no party to 
th 0 [184j suit but h 0 aipp^ardd bsforo Mr. Justioo Farraui who hdard tho 
case, as counsel for the plaintiff. The Advocafce^General cited Mr. Justice 
Jardine s decision in Litfibutocilld s case (1), which by then was repotted 
in I L E. 11 Bom., referred to the case of Yeap Cheah Neo v. Ong Cheng 
Neo (3), which was relied on by Mr. Justice Jardine, mentioned section 105 
of the Indian Succession Act, and then examined the testator’s brother a? 
the only witness in the case. The witness purports to explain what was 
meant by '* outlays relating to the dead/’ He mentions Muktad, Baj. 
etc. His evidence-in-chief consists of seven sentences and his cross- 
examination of two more short sentences. Mr. Justice Farran gave no 
judgment bub merely recorded a decree declaring that the bequests in the 
will were void and that the plaintiff and the fifth defendant were entitled 
to the residue of the estate. It cannot even be pretended that Mr. Justice 
Farran brought his mind to bear upon the main question in the case. 

Ho assumed that Limbuwalla^s case was rightly decided and merely 
followed it. 

OT or. ® C. 381. 

(2) (Unreported) Buit No. 267 of 1090. 
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Th8 next case is Dhunhaiji v. Nowroji Bomonji and others known as 
DK0 5 Wadias o^se (1). Although it was filed before the floitwollo ease dis- 
^ cussed immediately before this— it was heard and decided after that case. 

OBiGiNAii involved very complicatiGd questions of devolution of property. It was 

heard by Mr. Justice Farran also and a decree was passed on the 7th of 
B3B 122=10 March 1891. The questions in the suit arose out of an instirumenb in 
Boii. L. B. writing bearing date the 15bh of February 1826. It is nob necessary for 
«17=1I. C. bhe purposes of this case bo go into any other mafebors in fche suit except 

that portion that relates to the Trust oroated in favour of Muktad and Baj 
ceremonies. Para 8 of the plaint states 

“ By the said writing the expenaes of the Baj Bojgar and Muktad oeremonieg of 
the said Nuiservanji Dadabhai, Navrozbai, Dadabhai and Jaiji, and the mamberg of 

the family of the sM Nu^aervanji and Nuvrozbfli togeiher with those for the main- 
Unance of lh& Firs Temple at Nargore were directed to be paid out of the income of 
the Warehouse at Modikhana and the pact adjoining Churniwadi, and since the date 
of the said writing such expenses have been paid out of the said income.” 

[15S] The first issue in the case was 

" Whether the bequests and charitable trusts are binding and ought to be oairied 
ont.” 

The sixth issue was 

“ Whether in the events which have happened the plaintiff is not entitled to have 
the charitable and religious trusts carried into effoot ” 

Mr. Justice Farran begios his judgment by saying : — 

“ Though the property at stake in the suit is not of great value and the friiixdly 
tpirii in which the cause has been contested shows that its decision is not of great 
moment.” 

Referring to the Trusts, he says : — 

“ Trusts for the performance of Muktad and Bojgar ceremonies have been decided 
not to be charitable Trusts : Limjt v. Bapuji, I. L. U. 11 Bom -Ml. That case has 
been frequently followed and is binding on a single Judge as an authority. The trusta, 
therefore, not being charitable are void as offending against the law which forbids 
perpetuities The fact that the plaintiff and her mother earned out those trusts for 
a long series of years does not entitle the plaintiff to go on doing so against the wishes 
of the rest of the descendants of Mithibai.” 


The findings on bho firsb and sixth issues recorded are in the negative 
and for the defendants. This case shows that Parsis, as early as 1826, 
were settling property in perpetuity for the performance of Muktad and 
Baj Rojgar ceremonies. The passage from the judgment I have set out 
shows that in this case also the same learned Judge, who heard the pre* 
vious Eodiwalla's case (2) has followed Mr. Justice Jardino’s decision in 
Limhuwalla's case (3) without bringing his own mind to bear on the ques- 
tion of these trusts. But the most startling part of the case is a portion 
of the decree which runs as follows : — 


Thig Court doth dool.ire th-U the roligioua and oharitablo trusts in regpeot of iha 
Ba] Hoigat and Muktad ooromonioa onti the mainlcnatm of the Fire Temple in i\it 

ho«by mantioned are iavalid and iuoperativo and th» wme ate 


The maintananoe of the Firo Tomplo, as I have shown above, is re- 
ferred to in the plain*. It is not refertod bo in Mr. Justice Farran’s judg- 
ment and the discovery of tho declaration in the decree that the Trui for 

the mamtenanoe of the Fire Temple at [166] Nargore is invalid and ip- 

o perative will coma as a cruel eurprise to the oounsol for the plaintiff 

(1) (Unreported) SuitNo 6G6 of 1889 

(2) (Unreportod) 8nit No. 267 of 1890. 


(3) (1837) llBom. ai. 
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When in the course oE his argument! he urged bhati Trust for Baj and ' 

Mukbad ceremonies were nob trusts in advancement oE the Zoroasbrian re- 
ligion, I asked him bo give me some instances of trusts that, according to 
him, would be really in advancement of the Zoroasbrian religion, ha ins- 
tanced a trust for the maintenance of a Fire Temple. It seems to me that 
the attention of the learned Judge, who in this case was considering many S3 B. 122^=10 
complicated questions of devolution of property, was never drawn to this 5; 

portion of the trusts. The omission of any reference bo this branch of the ' * 

trust where he sums up the provisions of the writing of 1326 in the begin- 
ning of his judgment and merely mentions Baj Rojgar and Muktad cere- 
monies, lends support to my surmise that this particular question could 
never have been argued before him. I refuse to believe that any Judge of 
this Court would deliberately declare that a Trust created by a Parsi for 
the maintenance of a Fire Temple is invalid and inoperative. It appears 
in the decree because the Judges have nothing to do with the drawing up 
of decrees unless the parties are at variance and the minutes are spoken to 
before the Judge passing the decree. 

Before leaving the discussion of this case, I should like bo say that 
the statement of Mr. Justice Far ran that the decision in Limbuwalta's 
case (L) has been “ frequently followed ” appears to be erroneous. There 
was no case between this and Limhuwalla" s case except Hodiwalla's 
case (2), where the same learned Judge followed Mr. Justice Jardine. Mr. 

Bahadurji challenged the plaintiff’s counsel to produce any other case and 
a strict search in the Probhonotary's office has failed to find any. 

The fourth case relating to Baj Eojgar and Muktad trusts is what is 
known as Goretoallas case — Gowasji Byramji Oorewalla v. Peerozbai and 
others (3), In this case an attempt was made to uphold the trusts 
by all the parties other than the first defendant. The trusts were 
created by a will which was not executed or deposited as required 
by section 105 [157] of the Indian Succession Act. An attempt 
was made to show that the properties were devised to charity before 
the will, but the attempt failed, the Court holding that there was 
no such valid devise previous to the will. There was more evidence given 
in this case than was given before Mr. Justice Jardine, but it was all oral 
evidence unsupported by any scriptural texts or quotations. Mr. Justice 
Parsons, who heard the case, delivered an oral judgment, notes of which 
exist. The following passages occur in these notes : 

“ Purposes of alleged Trust are six iu number — 

(1) Asodat (presents to priests), 

(2) Supply of sandalwood to temples, 

(3) Performance of Baj Bojgar and Muktad oermonies, 

(4) Distribution of alms to deformed, 

(6) Outlays on death of relations, and 

(6) Good and charitable acts. 

01 those only numbers 1, 2 and 4 can be held legal and valid." 

"Baj Bojgar and Muktad ate only prayers for the death which have been held to be 
invalid purposes by several decisions of the Court and evidence in the case shows the 
oorreotness of the decisions. Outlays on death of relations are mere private expenses, 
neither public nor charitable, and other good acts is too vague and indefinite an ex- 
pression to denote anything." 

"The bequest, however, is void as the will was not executed or deposited as 
required by section 105 of Act X of 1065." 
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(1) (1887) 11 Bom. 441. 

(2) (Unraported) Suit No. 267 of 1890. 


(3) (Tin repotted) Suit No. 281 of 1892. 



83 Bom. 168 


INDIAN HIQH OOUBT BEPOBIB 


CYol. 


1907 
Dbg. 2, 


The question as to which, if any. any of the purposes ware charitable 
seems to have been one of academic interest in the case in view of the fact 
that owing to the will nob being executed and deposited in the manner 
OBiGiNAi, required by secbion 105 of the Indian Succession Act all bequests for a 

religious or charitable use would be void. 

33 B. 122=10 The seuerai cZrcis/ons referred to by the learned Judge are only the 
Bom. L. R. decisions in the three oases I have discussed previous to this. 


417=1 1. 0. 
834. 


Plaintiff’s counsel argued that in this case at all events the Court 
considered the evidence and ho points to the words '* the evidence in this 
case shows the correctness of the decision.” I have read that evidence; it 
is very meagre and very incomplete. It is nob supported by a single quota- 
tion from a reference to the [158] scriptures. It seems to me, however, 
that in this case it was really not necessary to find on the evidence at all, 
and the finding really never affected the result, as the bequests ware void 
for non-compliance with the requirements of section 105 of the Indian 
Succession Act. The predominating factors infiuencing the finding, how- 
ever, were the “ several decisions of the Court” which the learned Judge 
had in mind. 

However be it, it cannot be argued that I am bound to follow this find- 
ing — if finding it be— on the evidence recorded in that case, when fuller 
and far more satisfactory evidence was available in the ease before me. 

The fifth ease in which the question of Baj Rojgar and Muktad 
ceremonies came up before the Court for consideration was Maneokji 
Edtilji AUhless and others v. Sir Dinsha Maneckji Petit and others (1). It 
is known as the case, and was heard by Mr. Justice Bayley. In 

the course of the hearing the learned Judge has recorded the following 
note: 

The Advocate-General says he undoratauda P.arai community are not satisfied 

with that decision... (referring to U Bom. Mi) and that he will not object to its beina * 
reconsidered." ® 

Evidenoe has been reoorded in this case and much of whab I have said 

as to the evidence in the previous case also applies to the evidence in this 
case. 

In this case the settlor had set aside Government Paper of the nomi- 
nal value of twenty-five thousand, and directed that the inoomo thereof 
should be used for the purpose of performing Baj Rojgar and Muktad 
ceremonies and also for the purpose of giving “ Dinners of Feasts to the 
indigent poor Parsecs and Eranoos or Persian Parsees respeobivey who may 
be disabled by age. blindness or other infirmity of body or mind and who 
may for the time being be residing m the obanbablo buildings or asylums 
provided for them at or meat Malabar Hill near the Towers of Silence”, 
ihe learned Judge delivered an oral judgment on the I6bh of April 1895, 

f f % ^ ^ r° « Promissory Notes of the Govern 

Thm u value of Rs. 25.000 ar. tohdly void." 

Thus the remarkable result aohieved by rooonsidering the deoision of Mr. 

monies Sfvoid'butih f 

v_^ ^r them by their oommunity are also void. This deoision requires 

(1) (Uuteported) Suit No. 96 of 1892. 
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much under-sfcanding, and ife is vary uaforfinnaba bhab no aubhenbio nobe of 
the ludgmenfa ezisbs amongsb the records of bhe Court. The plaintiff’s 
oounsal has furnished me with notes of the judgment taken by counsel, 
and what they show makes it still harder for mo to reconcile what the 

learned Judge is taken down as having found on the evidence with what he 

decided. One thing is quite clear. The main ground of his decision was 33 B. 122=10 

the judgment of Mr. Justice Jardine. The following are soma of bhe notes Bom, L. R. 

baken by counsel : 

hnf evidence showed that ceremony is jor benefit of whole comynuniiy 

but especially and primarily for relations of deceased persons.” 

“ The public benefit is extremely small.” 

the principally for the dead and . nod.,. (uiij/ /or 


417=1 1. C. 
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J attempt has been made to separate the benefit but in my 
wUno.= *’^®^a0dmg provision stands or falls with the whole bequest of 35,000 rupees. 
Witness said ; Feeding is part of the ceremony following at end of the ceremony.'’ 

Bom" 441*° oeremony-trust is void by virtue of Indian Law Eeports 11 


as stated by oounsal °* following above ease though uurepocted 

a Durt and hold that the ceremony is a private one, and the feeding 

faFls and foFmtT Eojgar oatemonies and the trur t for Bs. 25,000 

laiis ana forms part of the settlor s estate.” 

ei, T i“'5'oali'on bhal) the ceremonies were for 

oenefit of the whole community, bhongh bha lea.yuedi Judge thoughli bhe 

neneub was only incidental and that there was public benefit, although in 
the opmicm of the Court bhe benefit was extremely small. 

_ [160] The next case is spoken of as Markur's oase--B. B. Dadina v 
Mvocate-Qeneaal and others 0)< It arose out of two trust deeds executed 
y 6 late Mr. Framji Markur, and amongsb bha very many quasbions 
^at arose, the questions of the validity of Trusts in respect of Baj and 
Muktads was one. _ I have perused with care bhe evidence in the case and 

Mr. Justice Candy’s long judgment on bhe various poincs arising therein 

With reference to the question I am now considering this is what he says : 

trn fil Ruttonji, 11 Bom. 441, Mr. Justice Jardine held that 

ble °f, PSfformiQg the followiag oeremouies ware not valid oharita- 

h... of Nitungdin. Eeoitation of the Yejushni, Annual Gham- 
oars and Dosla ceremonies. 

called in the suit on this part of the ease was Mr. Hormuaii 
Ohichgur, a solicitor of the Court.” ^ 


Now Mr. Hormusji Chiohgur was a layman and never pretended to bo 
a Pehlvi, Zend or Avesta scholar, and his evidence issjf the most formal 
description, mostly directed bo explain what bhe Navjote (Investiture of 
oacred Thread) ceremony was. He, however, had bhe courage to ball the 
Court that the decision in Limji Nowroji Banaji v. Bapuji Buttonji Lint- 
buwalla (2) caused a great shock.” Mr. Justice Candy had no better 
materials placed before him than was before Mr, Justice Jardine and he 
merely followed bbab learned Judge's decision. 

The se^nbh and last case, Suib No. 468 of 1895— Cowsji N. Pochkha- 
nawalla v. BuHomji Dossabhou Setna — was also heard by Mr. Jusbice 
Cjftndy. It is reported(3) . The only quesbion argued in bhe case was one 

iol ^ oi 1895. (3) (1895) 20 Bom. 611. 

(i) U887) 11 Bom. 441. 
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of limitatiion and on bhatj quosbion bhe learned Judge, in passing, remarks : 

“ In February 1887 there has been a decision of the Courb, L. N. Ban^i v. 
Bapitji (i), tihat fcho objeobs of such a Trush were nob valid charities. 

These seven cases fcbab I have discussed above are all the oases 
that; came before bhe High Courb between 1887 and now. The 
[l61] QUO'bson does nob saom bo have arisen previous bo 1887. These 
aro ca^us the decisions in v./bich I am a^^ked bo follow. When oarefully 
Gxamiu0'b it is clear that in all the cases that succeeded Ijimbuivalla s 
ease (1) the learned Judges havo followed Mr. Justice Jardine s decision. 
When read in bhe Law Heporb, where it is published, that judgment at 
tirsb sight improv es bbo reader. Ib bolls one how a bead priest had ex- 
pounded and explained the ceremonies, and the result that follows is of 
course con-job if the learned Judge's tincling of fact as to the real nature 
and true meaning of bho ceremonies is correct. I have no hesitation 
whatever in saying that the evidence, both oral and documentary, recorded 
in the present case demonstrates beyond any doubt that the learned Judge 
was led by the parties bo that suit possibly unintentionally but undoubted- 
ly led into an error in believing bhat trusts for Baj and Mukbad ceremonies 
were not charitable trusts and as such exempt in law from bhe application 
of the rule again.-fc perpetuities. In one or two subsequent oases an 
attempt was mado to supply the detioienoy in the evidence so palpably 
apparent in the tirst case -bub bbe attempt was so feeble — the additional 
evidence so slender— the further maaerials supposed bo be placed before 
bhe Court wore so meagre, that it is no wonder bhat bhe learned Judges 
thought it safer to follow than bo disturb what they took bo bo settled law. 
Studying bhe 6vide[ico with care in the Oorewalla (8) and Allbless (3) 
cases, ib becomes quite evident bhat the whole fault lay at the door of 
those instructing counsel, ior judging from bho questions put and the 
answers elicited from the wibnes-os, ib seems that although witnesses 
evinced anxiety to load counsel on blio right track, counsel book bhe witness 
away into matters which did nob affect bho real question before bhe Courb. 
It seems bo me amazing that no one in all the oases took the trouble to go 
bo bhe original sources — bho scriptures of bho religiou, bo which the cere- 
monies belonged —to tbo ^acrod writings that ate most undoubtedly 
authoritative, and — to the original texts founding bhe ceremonies and 
enjoining thci porforniunco thereof. The most important portions of the 
scriptures of the /oroasbrian religion of tlie ancient Persians are all 
translated [162] into English by eminent Oriental Scholars and are all 
contained in the volumes of bho Sacred Books of the East ’’ edited by 
Professor Max Muller. These Books are easy of access and a complete set 
is in our Law Library, aud yet it is a most inexplicable oiroumstauoe that 
these books have never been touched and nothing in thorn over placed before 
the learned Judges who hoard seven successive oases. These oases contain 
indication that the Parsi community was not sabistied with the decision** 
in the case of Limji Nowrojt Banaji v. Bapuji Ruitonji Limbuwalia {!) 
that ib caused a groat shook,’ and yot it is a most remarkable oironm- 
stanco again that ib never struck those affooted by the decision to approach 
the Advocate-General -pub the ca^o properly before him -put him in 
funds to fight the case on its true merits, and if nooossary bake it to bhe 
Appeal Court. No Advocate-General, if properly approached, would have 


(1) (1887) 11 Born. 141. 

(2) (Unriported) Suit No. 281 of 1892. 


(8) (Uuroportad) Suit No. 96 of 1892. 
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refused fco lend the whole weight and authority of his position in making 40 ^ 
a fight in favour of the charity. 2 

The decisions of all the previous cases have been based on the evidence — - 

placed before the Court in each instance. On the evidence the learned OmaiNAi, 
Judges came to the conclusion that the Trusts ware nob charitable in the 
legal sense of the term and that they transgrersed against the rule which 33 B, 122=10 
forbids perpetuities. These decisions are based on findings of facts, on the Bom. L. B. 
evidence given in each particular case. It would be sufficient ior me to I- B* 

say that it is quite open to me to judge for myself and find on the evidence 
tendered before me. If, however, it is necessary for me to say, I am 
prepared to say that in my opinion the “ former determination ” of Mr. 

Justice Jardine and the other decisions based on that determination appear 
to me, in the words of Blackstone, in the passage cited above, to be 
evidently “contrary to reason and clearly contrary to the Divine Law, ” 
according to the beliefs of the community professing the Zoroasbrian 

religion, and that they are " manifestly unjust," and I refuse to follow 

them. 


417=1 I. C. 
834. 


The only question before me in this case is : Is the Trust created 
by Dinbai for the performance of Muktad ceremonies a [163] Cbarifcabla 
Tmsb in the legal sense of the word charitable, and, as such, exempt 
from the application of the rule against perpecuities ? For the pro- 
per determination of the question it is absolutely necessary that in 
the first instance the true nature and meaning of these ceremonies should 
be clearly understood, and I will first consider what are Muktad or Dosla 
ceremonies, before discussing the law applicable to Trusts for the perfor- 
mance of these ceremonies. Three members of the community, of established 
reputation for great learning and original research in the Scriptures of the 
Zoroastrian religion, have been examined before me, and numerous passages 
from the original writings dating from the most ancient times have been 
cited, explained and put in at the hearing of the suit. Whereever the 
correctness of any statement of these witnesses was challenged or doubted, 
they were able to refer to the original texts in support of their state- 
ments. From the evidence given before me at the hearing, it appears that 
the Zoroastrian religion is a revealed religion. It was revealed to Zoroas- 
ter or, as he is sometimes called, Zarbhustraby Ahura Mazda the Supreme 
Being, who, according to scripture, was the only self-created Being. The 
celestial Hierarchy consists of six Amasha Sapentas or Amshaspunds. 
Ahura Mazda himself is sometimes spoken of as the Chief Amesha Sapenba 
in which case they would be seven. The Amesha Sapentas are referred to 
in the Scriptures as the Bountiful Immortals. Then come thirty-three 
Izuds. Before bringing into existence the material creation, Ahura Mazda 
brought into being Furohurs or Fravashis, and these Fravashis helped the 
Almighty in bringing into existence all material creation. According to 
the Avesta Scriptures, the first man created was Gayomard, also known as 
Kayomard. Either he or his great-grandson Hooshung was the founder 
of the Peshdadian dynasty. Historians have not been able to say during 
what period of time this dynasty reigned over Persia. 

This dynasty was followed by the Kaianian Dynasty which was 
founded by Kai Kobad. One of the Kings of this dynasty was Kai 
Gnstap, otherwise called Kai Vistasp. In the Scriptures of Zoroastrian 
religion he is mentioned and referred to. Zoroaster flourished in the reign 
of this King. The religion revealed by Ahura Mazda to Zoroaster was by 
Zoroaster [164] communicated to King Vistasp and was then promulgated 
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1 P 07 amongst the people. Oriental scholars aud bisfeoriaus have not) been able 
DEC 2 to fix with any certainty the period of tho reign of KingKai Vistasp. 

Many are inclined to fix the period at five or six thousand years before 

Obiginad Dr, Daug believes Zoroaster flouri‘=bed about 1100 B. C. Whereas 

c^. profe.cer Darmesteter believes that he flourished somewhoie about 600 
33 B. 122=10 B, C. This. l;owover, is the latest dhte fixed by any historian or Orien- 
Bom. L. R. bal scholar and all that can be said with ‘-ome amount of certainty is that 

Zoroaster lived and flourished con^^iderably before 600 B. C. Some of the 
scriptural writings and prayer^, however, aro shown to bo much older than 
600 B. C. For instance, the Farvardin Yast is said to bavo been written 
about 1500 B. G. and the sounder opinion seems to bo that Zoroaster 
flourifhed long before 600 B. C. The Kaiauian D>na'=ty was followed by 
the Achameninn Dynasty. During the reign of la^t King of this dynasty, 
Alexander the Great conquered Persia It is believed that a great portion 
of the Avestaic literature was burnt or lost during this invasion and con- 
quest of Persia. Tradition has it that Alexander himself set fire to a 
library containing Zoroastrian scripture^^, but many Oriental scholars 
believe that this is an unjust slur cast on the conqueror of Persia. How- 
ever that may be, the fact remains that about this period a great portion 
of the scriptural literature of the ancient Persians was lost or burnt. The 
period which followed the conquest of Persia by Alexander was, so far as 
the Zoroastiians were ooncornod, a period of darkness — during which the 
religion suffered considerably. After tho dark ages, came the Parthian 
Dynasty. During tho reign of one of tho kings of this dynasty the reli- 
gion of Zoroaster began bo revive, and in the reign of tho first King 
Atdasbir Babegan of the Sas^auian Dynasty which followed the Parthian 
Dynasty, Zoroastrianism became the religion of the King and of the Empire 
of Persia. In the reign of Ardasbir Babegan. Zoroastrianism became the 
religion of the State —its scattered scriptures were collected — tho Avestan 
writings were translated into the Peblvi language, and oommontaries were 
written. The original scriptures that were lost wore about this time 
rewritten and reproduced by men whoso forefathers had committed them 
[165] to memory and in that way transmitted them from father to son. 
One of the Sassanian Kings that followed Ardasbir Babegan was Shapur 
the Second. The greatest Daatur known to the Zoroasbrians of all ages — 
Dasturan Dastur Adarbad Maharoshpund — flourished in his reign. Shapur 
the Second reigned over Persia frem 309 to about 380 a. d. aud during 
this period the Great Dastur composed and wrote tho Patot Paehemanii 
Duva Nam Patayoshni, Tun Darosbi and other prayers, and almost all the 
Afrins, This great apostle of the Zoroastrian religion is regarded with 
the highest reverence by all true believers of the Zoroastrian faith and the 
prayers composed by him are at this day reoited and regarded with the 
very greatest of veneration by the Parsis professing the Zoroastrian faith. 

Zoroastrianism flourished in Persia with varying fortune till the 
persecution of Mahomedans drove tho majority of those that professed that 
^hgion out of their ancient home. A body of Persians professing the 
Zoroastrian religion were compelled by reason of religious intolerance and 
persecution to leave Persia about 1200 years ago. They first bock refuge 
in Kohistan, where they remained for about 100 years— they then went 
to the Isle of 0;muz. whore they remained for about 19 years. They then 
came bo Dm, near Kattyawar. and remained there for about 15 years. 

^700 to Sanjan. and there they settled down for very 

t y years. From Sanjan they spread over various places in the 
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Gujarat district and their principal headquarters now are Bombay, Naosari 
and Surat. A sprinking of Parsis are to be found in several villages in 
Gujarat. They derive their present name Parsi from Pars, in Persia, from 
vphioh place they orginally came to India. 


It was their staunch adherence to their own religion and their refusal 
to adopt the religion of their Mahomedan conquerors that was the cause 
of all the sufferings tbev had to undergo. They preferred to leave their 
country and ezile themselves bo a foreign land rather than give up the 
religion of their forefathers. They have persevered in their religious 
beliefs, preserved their old institutions and customs and have in the coun- 


try of their adoption continued to follow the ancient religion of their 
[166] ancestors. One of the most solemn ceremonials enjoined by the 
religion promulgated by Zoroaster is the performance of certain religious 
ceremonies during the Muktad days. The Muktad days are otherwise 
known as Dosla or Farvardgan days. These Farvardgan days are days 
that are sacred to the Furohurs. 
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Before proceeding with the consideration of the ceremonies them- 
selves, it is very necessary to have clear conception of what the Furohurs 
are, according to the Zoroastrian scriptures. The Furohurs are constantly 
referred to in the Paored Books of the Zoroastrians, and are the same as 
Fravashis. “ Furohur ’* is the modern Persian name. Fravashi is the 
corresponding Avestaic name. In Limbuwalla^s case (1) Mr. Justice 
Jardine says : — 

“ Aocordiog to Dr. Haug these Ftirohura were originally the departed souls of 
ancestors, comparable to*the pitri^ of the Brahmins and the mane.8 of the Romans. 
Now they ate regarded as'Guardian Angels, each being of the good creation having 
one.'* 


That this is an error is shown in the case both by the oral evidence 
of witnesses ezamined before me as well as bv copious quotations from 
the original scriptures. The same error that Dr. Haug commits is also 
committed by Professor Darmesfteter, who in his Introduction to the 
Farvardin Yast, says : — 

** The Fravashi is the inner power of every being that maintains it and makes it 
grow and subsist. Originally the Fravashis were the same as the Pitris of the Hindus 
or the Manes of the Latins, that is to say, the everlasting and deified souls of the 
dead.*’ 

All the three witnesses in this case are profound scholars of the 
Zoroastrian scriptures, whose opinions are entitled to far greater weight, 
agree in saying that what is stated above by Professor Darmesteter and 
Dr. Haug is erroneous, and they have quoted passages from the original 
,BOriptur 0 s in support of their views. Dastur Darab in his evidence says — 

" ’n hid introduction to the Farvardin Yast. Professor Darmesteter says 
that the Fravashis were originally .the same as the Pitris of the Hindoos or 
Manes of the r atins. This, according to my opinion, is incorrect ; it is merely 
the conjecture of Professor Darmesteter. According to the Avesta the idea of 
Fravashis is that they are Spiritual Existences which were brought into being 
by the Almighty before he created the Universe. They came into [187] being 
before all material creation, every man born or unborn has a Fravashi of 
hie own. according to the Avesta. After the birth of the man or woman his or her 
Fravashi watches over his actions and guides him to the right path. The Fravashi 
protects him or her from al’ evil. After death the Fravashi goes to heaven, and the 
soul, according to his deeds, goes to heaven or hell as it ^deserves. According to 
S^oroastrianism the Fravashi is not responsible for^ the man s good or bad actions. 
The soul 'is responsible for all acts committed in li^®* Inanimate objects have their 
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Fri^vo=ihi 3 too. The Pravasbi aids both animate and inanimate objeotg animate oV 
jeota in their mornl and physical development. inanimaU ob3ect3 in their growth and 

development.” 

“Furohurs are 7ioi souls of the dead. They are totally different Entities. Souls 
of the doid are known as havan. Ravan is the Persian word for the aoul of the dead. 
The Avesfcaic word for the sod of the dead is Uravau. 

Ervad Jivanji Mody oonfirms this. Ho says : 

“ The Fravashia are guile distinct from the souls of the deid or from the souls of 

the living Pravashis and souls are not idontioal in uui/ respect • • • the souli 

and Fatohut are two distinct Entities. That appears from various parts of the Zoro- 
astrian scriptures." 

The witneFS then points out several passages, which are put in and 
marked Exhibits Nos. 22. 23 and 24 in support of bis statement, and then 


goes on to say, 

“ There are similar passages in various religious books making similar distinotiona 
between the soul (tlavan) and Furohur. A human being is said to possets^ both aoul 
and Furohur. The function of the Furohur during a human being'a life is to guide 
the soul in paths of virtue. After a man’s death the soul meets with tke ooasequenoes 
of its actions in the world. The Furohur mixes with the other Furobuts of the 
world or goes to its abode in Heaven.” 

Ervad Sheriarji Bhuruoha, who followed Mr. Jivanji Mody, confirmed 
the views of the previous witnesses. That tho view of the total distino* 
tion between the soul and the Fravashi of a human being is absolutely 
oorreot appears from the following original scriptural passages placed be- 
fore the Court. 


“ And (having invoked them) hither, wo worship tho spirit and oonsoienoe, the 
intelligence (Uid Soul Fravashi of those holy men und tiJOMt’u who early heard the 
lore and Commands of God." 

(Yasna Ch. 26, para. 4, “Sacred Books of tho East," ,Vol. 81, page 273, Exhibit 
No. IR). 

“\Yo present hereby and we make known, as our offering to the bountiful Gathaa 
which rule (as tho loading chints) within (tho appointed times and seasons of the 
Ritual, all our landed riches, and our por.sons, together with out [168] very bonea and 
tissues, our forms and forces, our oonsoiousnoss, our Soul aud Fravashi.*' 

(Yasna Ch. Iv, para. 1, “ Saorod Books of tho East," Vol. 31, pace 29i. Exhibit 
No. 2-2.) 


“ Yea, I desire to approach 'iho Fravashia of tho Saints with my praise, re* 
doubted (as they are) and overwhelming, tho Fravashia of those who hold to the 
ancient loro, and B’ravashis of tho next ol-kin ; and I desire to approach tOw.^rde th^ 
Fravashi of mine own SotU in my worship with my praise." 


(Yasna Ch. xxiii, para. 4, 

No. 23.) 


" daorol Books of tho E.vst," 


Yo). 31, 273. Exhibit 


‘ All pure Heavenly Yazatas wo praise — all oarthlv Yazatis wo praise — aW praiM 
our own Soul$-We praise our own Fravashi. Gome hither to help mo, 0 Mazda. The 
good, strong, holy Fcavashis of the pure wo praise " 

(Khorsed Nyaz— Spiegel’s “ Avesta ' ^ volume iii, p. V, Exhibit No. 24). 

ThoFe arc not) by any means bho only or solitary passages in febe holy 

writings showing bhatj the soul is enbirely dilleronb and distinct from the 

Furohur. Ahura Mazda Himsolf, the Creator of tho Universe, has a Fra- 

vashi of his own. In Chapter 26 of the Yasna, paragraph 2, we find this 
passage : — 


wo worship hero tho Pravaehi of Ahura Mazdi 
Tm 1 M greatest and tho best, tho most beautiful and tho firmest, the moat wlai 

onsnt^a" -‘q '^ooause of Right® 

Nn ^6' Chapter 2i ot the Farvardm Yast (Exhlbil 

No, 2) ( Sacred Books of tho East, ’ Vol, 23, page 200) shows that not 
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only are there Fravashis of human beings, but there are Fravashis of the 
Holy Creation and of inanimate objects, auoh as fire, water, sky, plants, 
the earth, etc. 

By far the best description of what is the ferae oonoeption ‘of the 
Zoroasferian religion regarding Furohurs that 1 have come across is con- 
tained in Naib Dastur Eusfeomji Pashotan Sanjana’s very learned book 
“Zarathusbra and Zarathusbrianism in the Avesfea,” at page 242. He says 
there : — 

“ Before proceeding fatfehet ife would be useful to say a few words about 
the sigaifioartion of the term Fcavashi, that so often occurs in out Sacred 
writings. . The word is derived from Fra— forward, and vared, or vakhsh to grow, 
to increase, to advance or to cause prosperity. Fi’avashi is then, that animat- 
ing power in a being which causes growth, increase, [iSBj advancement of pros- 
perity. The Avesta tells us that all beings including Ahura Mazda himself, have 
got their own Fravashis. The earth, the fire, the sky, the water, the plant, 
the animal, the Blessed Shrosh, the truest ilashna, Mithra, Mathra-Sapanta, and 
all other things, either material or immaterial, have been endowed with that 
power which tends to preserve and promote their well-being. Man also possesses it. 

. . . The Fravashis of living holy men are more powerful than those of the depart- 
ed. From the former the world derives benefit directly, whereas from the latter only 
indirectly through their good example and influence. . . It is through the Holy 
Fravashis that the earth, the water, the plant, the animal, and all other things, both 
animate and inanimate, are preserved and promoted in this world/’ 

Wibh refereuoe to this quobabion, 1 bhick ifc is necessary bo mention 
that for every statement made therein the learned author has cited autho- 
rity in his footnotes. Professor Darraesbeber seems to suggest that the 
conception of Furohurs as given in the above passages is a conception of a 
later date, for in his introduction bo the Farvardin Yast, after saying that 
the Furohurs are the same as the Pitris of the Hindus and Manes of the 
Latins, he goes on to say : — • 

“ In course of time they found a wider domain and not only men but goods and 
even physical objects, like the sky and the earth etc., had each a Ftavashi.” 

There is only one remark to be made in connection with the opinion 
of Professor Darmesteter about this conception of Fravashis having come 
into existence in later times and that is that it is entirely contradicted 
by the original scriptures from which I have quoted passages above. The 
witnesses in this case who aver emphatically that this opinion is erroneous 
and that the souls of the dead and the Furohurs are totally different 
and distinct and have nothing in oommou, are supported by original 
Scriptural texts. Para. 76 of the Farvardin Yast Sacred Books of the 
East,*' Vol. 23, p. 198) proves that the Fravashis were brought into being 
and were already in existence before the Almighty created this world. 
The para, runs ; — - 

‘‘They are the moat eSeebive amongst the oreatuces of the two Spirits, they the 
good, strong, beneficent Fravashis of the faithful, who Hood holding fast wh$i% the two 
Spirits created the world the good Spirit and the evil one.”j 

[170] It is true that in that portion of the original Gathas that 
remains to us there is no reference to the Fravashis, but Ervad Sheriarji 
points out that the earliest reference to the Fravashis is in the Hapbang 
Yast, which is a portion of the Yasna. It is written in the Gabha dialect, 
and therefore, he contends, it must have been written very near the time 
that the Gathas were written. The plaintiff’s counsel was throughout the 
hearing most ably assisted in the conduct of his case by men who have 
made a study of the scriptures relating to the Zoroastrian religion, but he 
was not able to cite one single text or passage which could even remotely 
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support the theory that Furohurs and souls of the dead were one and the 
same thing. This theory is the foundation on which the judgment of 
Mr. Justice Jardine is based in Li mhu walla's oase(l). After a perusal of 
the evidence recorded in this case^principally the evidence from the 
Scriptures themselves — -I do not think there is any possible room to doubt 
38 B. 122=10 the conclusion that the theory that I'uroburs and souls are the same or 
Bom. L. R. have anything in common is wholly and absolutely fallacious. That this 

is the conviction forced upon the mind of the counsel for the plaintiff 
himself after a study of the subject, seams to be fairly clear from the 
following questions he put to Dastur Darab. 

Question-"^" Those who have read the Scriptures know the difference between 
Ftavaahia and Soule, hut is it not a general belief amongst those who have not read 
the Scriptures that Muktad coroinonies bring benefit to the Souls of their deoeased 
relatives?” 

Answer — “They believe that the flouls are pleased. They believe that o»c of the 
benefits is that the Souls get pleasure and satisfaction.” 

Qucslion^*'\V&3 the distinction between Fravashis and Souls, whieh is so well 
known >.ow, generally known amongst the Farsis 30 years ago ?” 

Answer — “ It was known, but 1 cannot say what was generally known 30 years 
ago.” 

Once ib is esbablished bhab bha Fravashis were created before the 
world and came into existence before any human being was created, ib is 
impossible bo believe that they are the same as the souls of the dead. 
Besides, how is it possible bo conceive that the T'ravashia of Immortal 
Amasha-bapenfeas, or Archangels, and [171] Izuds, or Angels, and the 
Pravashis of inanimate objects, like bho sky, earth and water, be the same 
as the souls of the dead. The clear and lucid exposition of the real nature 
and meaning of what the Furohurs are according to the religion of 
Zoroaster that has been given by the witnesses in this case, supported by 
original texts, destroys the very foundation on which the wholo fabrio of 
Limbuwallas case (1) is constructed. 

^ Having seen what the Furohurs are according bo tho scriptures of the 
Zoroastrians, I think it is necessary here to examine shortly what those 
scriptures are that have remained to us at the present day and are avail- 
able bo us for authoritative reference. Ib appears from the study of the 
literature now available to us that in the most ancient times when Zoroas- 
trian religion came into existence, there were 21 Nasks (books) of the 
Avesta scriptures. All except about a tifbh part of those holy writings 

u remains to us of the original 21 Avesta Nasks are tho 

vendidad, the Yasna, tho Visparad, and the Khordoh Avesta. Of these 

the oldest are written in the Avesta language, the next in antiquity are 

written m the Pehlvi language, and then oomo those that ace written in 
one irazund language. 

The Vendidad is a Code o( 72 Religious, Social and Moral Laws of 

thL“ “““tains an enumeration of sins and 
oneir punishment both here and hereafter. 

°v chapters. Tho five Gathas 

Sn a A teaohmgB of tho Prophet Zoroaster and on 

Deltv ThI'y' Amasha bapontas and tho Izuds that work with the 

bes the, r several^ {unotions. It Mso oonUins liturgical directions and 

ID (1687) 11 Bom. 111 . ' 
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prescribes the Ritual to be observed at the performance of certain cere- 
moDios. 

*. f y^aparad, consisting of 23 chapters, mostly contains invocations 
to fche Amasha-Sapentas and the Izuds. 

The Khordeh Avesta contains Afringans, Ghee, Nyaz, Yasts, Patets, 
Afrins and certain other prayers. 

C172] Besides the Masks that remain to us we have various other 
books of antiquity and authority which are accepted by the Zoroastrians 
as torcQing a part of their religious scriptures. 

of such books is the Dinfcari. It is the compilation of Dastur 

Atro hroba, and is ascertained to be written a thousand years before now. 
Dastur Darab has already translated a portion of this work and he is en- 
gaged now in translating other portions of it. Dr. West’s translation of 
theDmkard is in the 37th volume of the “Sacred Books of the East” and 
is prefaced by an exhaustive Introduction giving the nature and character 
of the composition. Dr. West says : “ It is evident that the compiler in- 
teiided, in the first place, to give merely a very short account of the gene- 
ral contents of each Mask, to be followed by a detailed statement of the 
particular contents of each chapter, etc.” 

Another work of authority is Shayast La Shayast, meaning the Pro- 
per and ^proper. Its translation in English is in the fifth volume of the 
oaored Books of the East." The Introduction describes it as “a compila- 

customs regarding sin and impurity with 
other memoranda about ceremonies and religious subjects m general." 
Dosbur Darab points out a reference in the book to the Hasparam Nask, 

originally in the Avosta laoguage, as showing that the 
1 *, u ^^awn his materials from the original Nasks before they were 
lost, because the Hasparam Nask is one of the original Nasks that are now 
lost to us. Shayast La Shayast was written about the end of the Sassanian 
dynasty in the Middle of the 7bh century Anno Domini. 

Another ancient compilation which is regarded as a book of authority 
relating to the Zoroastrian religion is the Sad Dar, which literally means 
a hundred subjects. Its age and authorship is lost in antiquity. Its 
Mghsh translation appears in the 24ch volume of the "Sacred Books of 
the East’l^and the introduction states that it is generally accepted as a 
work of important authority" and contains a "convinienb summary of 
many of the religious customs handed down by Peblvi writers." 

_ . Nirungistan is another book relating to Zoroastrian scriptures. 
It IS a Peblvi composition and its author is unknown. [173] It came 
into existence some time between 226 B. C. and 600 A. D. " The whole 
book," sajs Ervad Sheriraji, "is a ceremonial code, or rather a manual or 
guide book for priests. The book deals with the duties, functions and rules 
relating to the Ervads or ordained Priests." This book is published by 
0 Parsi Punohayab, and Dastur Darab has written an introduction 
and given the various meanings of the words in the original texts. 

according to the evidence given before me, are the principal 
authoritative scriptural writings, governing the Zoroastrian religion. 

I will now consider what are the Muktad, Dosla or Farvardigan days. 
All these three expressions refer to the same thing. The three funda- 
mental beliefs of Zoroastrianism, or the three Essentials of Zoroastrian 
religion as Ervad Jivanji Mody calls them, are 

(1) Belief in the existenoe of One God — Ahura Mazda) 

(2) Belief in the Immoctality of the soul; and 
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The Zoroa^briao tol.gion as lovoalecl bo Zoroaster by Ahura Mazda 
au l cominuu-.cabed by Zoroa^ber bo Kmg Visbasp and bis other disciples 
Lubcm^labos DO .cobs or secbioa- the commuDity ot bolievers m Zoro 
a fcr anLi arc all Mazdyacnian^ Through a misbako m the calendar 
33 B 122=10 Lwever. there a d-.O-oronco of opinion amongsb the Paisis of the pre 
IL I R. coVb clay as bo the date when their year ends ana the new year oommen 
^ ‘ C0c tU larger section, feho Shensbais, behove that their new year 

comoicnoos ir/fcho middle of S pbembor, while the seob, Kadrnis. 

believe bhafc the now year commoncus a month earlier. There is no o^er 
difference between the scots so far religious beliefs are concerned The 
Zoroastrian year consi-bs of twelve mouths each of thirty days Bub at 
the end of each year occurs five Intercalary days which are known as 
GabhaGhambars. Those aro the holiorb days of the year. The winter 
ended the old Iranian year. The Mukbad ceremonies aro en)oin0d to 
be performed at the end of the year. The majority of Parsis m 
India regard eighteen days as Muktad or harvardigan days. Bastur 
[174] Darab thinks the first and the last two days are nob really 
Farvardigan days, but that real Farvardigan days are fifteen— namely, 
the last five days of tho last month of tho year — the five Gabha 
Ghambar days, and the first five days of tho now year, Eryad 
Jivauji also says that according to the common practice prevailing 
amongst Patsi.^ both in Bombay and tho Mofussil. Farvardigan days are 
eighteen. A very small minority of tho Parsis of the present day are, 
however, of opinion that tho real h'arvardigau days aro only ten, and they 
say the first five days of tho now year aro nob really Farvardigan days. 
How this difference arO'O is fully explained in Ervad Jivanji*s book, an 
extract from which is Exhibit No. fif). Howovor that may be, there is no 
question that the h'arvardigau days whobhor they bo oighboon, fifteen, or 
ben according bo oaoh individual’s honest boliofs, arc days which are re- 
garded by Zoroa^ triaus as day* of the greatest sanctity. Thoro aro very 
few outward rituahshio praobioos amongst the Parsis. The prinoipal form 
of profession of faith — tho di oharge ot the religious duties and obligations 
— ^tha main observauco of religious ritos, — oonsists in roniting prayers and 
having prayers recited by thou Mobods or Priests. 

All witnesses agree in saying that tho Farvardigan days form the 
mo^'b important festival in tho Zoroa^trian oaloudar, and that tho cere- 
monies performed during tho Farvardigan days form tho most import- 
ant ritual of the Zoroa^fcriao religion. They agroo in paying that tho per- 
formanoo of tho Muktad ceremonies during tho Farvardigan days is 
enjoined by tho Zoroastrian religion — that those oeromonios aro aots of 
great religious merit — bhoy form tho most important portion of their 
divine worship, and that according to tho beliefs of bhoso that profess the 
religion the performance of tho Muktad ooromonios not only brings down 
the blessings of the Almighty on the paiby performing them and his 
household but on tho whole community, bo they Zoroastrians or 
non-Zoroastrians — their King and his Satraps, and on tho whole 
universe. They aro ooromonios that involve praise, adoration, pro- 
pitiation, recognition and worship of tho Supremo Being from all 
hia creatures hero below. Tho non-porformanco of tho Mukbad oere* 
monies is, aooording to tho scriptures, a sin which is taken into account 
[178] when, after death, a man’s good and bad aobions aro weighed and 
reward or punishment is meted out to the soul. 
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Ib musb be remembered fchab whafe I have summarised above are sbabe- 
menbs made by three of the most eminent living oriental scholars and pro- 
found students of Avestaie -Pelhvi and Pazund— literature relating to 
Zoroastrian religion. In what they have said they . are in entire accord 
with one another and for every statement made by them they have quoted 
chapter and verse from the original scriptures. 

It is said that Mr. Justice Jardine’s finding in Limhuwalla's case (1) 
“ that the benefits which, according to the belief of the Parsis,” resulting 
“from the ceremonies specified, are consolation to the spirits of certain 
dead persons and comfort to certain living persons, afforded by certain of 
the Furoburs or prototypes of the dead," is in accordance with the belief 
prevailing amongst the Parsis of the present day. The plaintiff’s counsel 
points to the phraseology of the settlement in the present case ; “ Annual 
Muktad ceremonies of the dead members of the family in' both sects 
Shinshais and Cudmis." It is possible that from the fact that the dead of 
a party performing the ceremony being incidentally remembered during 
the recitation of some of the prayers, the ignorant and the illiterate mem- 
bers of the community may have formed an erroneous belief that the 
Muktad ceremonies are performed merely for the benefit of the souls of 
the dead. It has not, however, been seriously argued before me that the 
Court is bound to be guided by erroneous impressions produced on the 
minds of ignorant members of the Parsi community. One has only to 
read the very clear and convincing evidence given in the case and to refer 
to the scriptural passages placed before the Court to oome to an unhesitat- 
ing conclusion that the Muktad ceremonies performed during the Farvardi- 
gan days have nothing whatever to do with the souls of the dead and have 
not the least tendency of conferring any benefits on the souls of the dead 
members of a family. The ceremonies enjoined to be performed during 
the Farvardigan days are not in any way connected with the souls of the 
dead and the suggestion that they are [176] is contradicted by the scrip- 
tures and the tenets of the Zoroastrian religion. All the ceremonies for 
the souls of the dead are pertormable ou certain days calculated from the 
date of the death. We have first, ceremonies performed for the benefit of 
the souls of the dead for the first three days, and on the fourth or Charum 
day. Then follow the Dasma, or the tenth-day oeramoney, next the 
Massisa, or the thirtieth-day ceremony — next the Chhumsi, or the sixth- 
monthly day ceremony, and then the Varsi or the anniversary of the day 
of death. In some families the anniversary ceremony is performed for 
several subsequent years. All ceremonies after the first three days are 
more or less commemoration ceremonies ; for if the scriptures are true, 
nothing that one can do affects the soul or redounds bo its benefit after 
the fourth day. According to the beliefs of the Zoroastrians founded 
upon their ancient scriptures, the soul of the dead remains in the place 
where death takes place for the first three days. On the dawn of the 
fourth day the soul ascends and reaches the Cbinwad Bridge. There the 
Angels weigh its good deeds and its evil acts during its sojourn on earth, 
and if the good deeds outweigh the bad ones by ceri^ain Cetrs, the soul is 
allowed to oross-the bridge and enter the abode of Heaven. If, however, 
its sins outweigh its good deeds by certain Cetrs it is thrown from the 
bridge into hell below. On the fourth day reward or punishment is meted 
out to the soul and the Judgment is irrevocable. There is nothing in the 
scriptures for the redemption of the soul after the final judgment of the 

(1) (1887) 11 Bom. 441 at p. 447. 
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fourth lay. How then can it be said that any ceremony or prayers per- 
formed or recited after the fourth day can tend towards or can ba intended 
for the benetit of the soul ? That the Muktads have no connection with 
the couls of the dead, is, I think, al^o clear from the fact that the time of 
their performance has no reference to the date of the death of individuals. 
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If the belief exists in the minds of some that Mukbads are intended 
for the benefit of the soul? of the dead, it clearly is an erroneous belief for 
which there is no foundation whatever, and can only exist amongst the 
ignorant and the illiterate. In the Zoroastrian religion no days during the 
year are as holy as the Farvardigan days and no ceremonies so sacred as 
the Muktad [177] ceremonies. The observance of the Farvardigan days 
and the performance of the Muktad ceremonies is enjoined by the Zoroas- 
trian scriptures. Paragraphs 49 to 52 of the Farvardin Yasb show that 
the Zoroasbrians are asked to perform certain ceremonies during the 
Farvardigan days. 

The Farvardin Yast is written in the Avestaio language, and its ear- 
liest age is said by some scholars to be 1500 B. C.; whilst others give 600 
B. C. as the date when it came into existence. Dastur Darab and Pro- 
fessor Max Muller ate of opinion that the former date is correct. 


This Yast is dedicated to the Furohurs and is a glorification of the 
powers and attributes of the Furohurs in general. On the Farvardigan 
days the Furohurs 'come and go through the Borough —they go along for 
ten nights asking this (Para. 49). 

*‘(50). Who will praise U9? Who will offer as a saorifioe? Who will meditate 
upon ua? Who will blesa ua? Who will reooivo ua with meat and olothea in hia 
hands and with praver worthy of bliaa? Of which of ua will the name bo taken for 
invocation? Of which of you will the aoul be worshipped by you with a gacrifloe? To 
whom will this gift of ourg be given that ho may have novor-failinc good for ever and 
ever?” (Kxhibit No. 1). 


Paragraphs 49 bo 52 aud the concluding paragraphs, more particularly 
paragraph 157, of the Farvarlin Ya<;t, have boon very fully disoussed be- 
fore me. Great light is thrown on the moaning of paragraph 50 by the 
explanatory Exhibit No. 20. It sooms from the ovidenoo of the witnesses 
that all the ceremonies performed during the Farvardigan days take their 
origin from para. 50, and the ooncluding paragraphs show that if a Zoro- 
astnan performs these oeromonies the Furohurs “will leave the house 
satisfied and carry baok from here hymns and worship to the Maker Ahnra 
Mazda and the Amesha Sapentas." Exhibit No. 20 is a transcript of the 
original paragraph into Gujarati oharaoters and then the meaning and the 
indioation of each expression is explained in English. All the witnesses 
say th^ Exhibit 20 gives a oorreot exposition of tbo meaning of para. 60 
of the Farvardin Yast. The plaintiffs oounsel complained that it was 
prepared for the purposes of this case. His original information was that 
It was prepared by Ervad Sheriarji, hut ho [l78] subsequently ascertained 

that It was prepared by the Ad vocato-Gen oral’s Solicitor, Mr Vimadalal. 

Nobody ever protended that it was not prepared for the purposes of the 


extromoly helpful to ma in 

ledge and learning ovideuoes both know- 

ledge and learning in tho party who prepared it. 

daysrn^asWor^re''nTf“°“' Farvardigan 

50 of the Farvardin Yast ZyTo on to%ay?“''°'"' ''' P*™' 
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(51) “And the man who offers them up a siorifioa wibh maat and clothes in his 
hands, with a pcayer worthy o! Bliss, the xS.w£ul Fravashis of the Faithfal satisfied, 
unharmed and unoffended, bless thus: — 


(52) “ May there be in this house flocks of animals and men 1 May there be a 

swift horae-and a solid chariot ! May there boa man who knows how to praise God, 
and rule in an assembly, who will offer us a saorifioe with meat and clothes in his 
hand and with a prayer worthy of bliss,” 


There can be no doubt bhab the performance of certain ceremonies 
during the Farvardigan days is enjoined as the duty of every true Zoro- 
astrian by Ahura Mazda himself. In the Bahaman Yasb, para. 45, Ahura 
Mazda, speaking directly to Zoroaster, reveals to him in a prophetic spirit 
that the Farvardigan ceremonies vyill nob be performed with the same 
devotion they should be performed in the troublous times in the future. 
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He says bo the Prophet ; — ■ 

.(45) “And they practise the appointed feasts of their ancestors, the propitiation 
of Angels, and the prayers and ceremonies of the season Festivals and Guardian Spirits 
in various, places, yet what they practise they do not believe in unhesitatingly; they do 
not give reward lawfully and bestow no gifts and alms, and even those they bestow 
they repent of again.** (Exhibit No. 5) 

This passage is explained by Dastur Darab as follows : — 


“Farvardigan is one of the appointed feasts referred to in the passage: instead of 
‘appointed’ I would translate the text as ‘established.’ The original text is Nihatak 
in Pehlvi, which means established by revelation and followed by the Ancients, 
The Farvardigan ceremonies ate ceremonies which ore appointed by the Deity 
Ahura Mazda and it is the duty of every true Zoroastrian to perform the cere* 
monies during the period fixed for them. The ‘prayers and ceremonies of the season 
festival* referred to in [179] the passage ate the Ghambars and the prayers and cere- 
monies of the ‘guardian spirits’ are the prayers and ceremonies said and performed 
daring the Farvardigan days.” 

Tha Bahaman Yast, in which this passage occurs, is the Pehlvi 
translation of the original Avestaio text, and is dedicated to Bahman, 
who is one of the Amesha Sapentas. The original Avestaio text is lost, 
but a translation in Pehlvi has been preserved. The age of the Bahaman 
Yasb is the same as that of the Farvardin Yast. In the Introduction bo 
its translation at page 50 of Vol. V of the "Sacred Books of the East," it 
is stated that the Bahaman Yast "professes to be a prophetic work in 
' which Ahura Mazda gives Zoroaster an account of what was to happen bo 
the Iranian nation and religion in the future," Farvardigan days and 
Muktad ceremonies are also referred bo in the Dinkard (see Exhibits Nos. 
3 and 4); in the Sbayasb La Shayast (see Exhibit No. 6); and in the Sad 
Dar (see Exhibits Nos. 7 and 8). There is also a reference to the Far- 
vardigan days in the Pabet Pashemani (see Exhibit No. 9). Though the 
temptation to set out all these passages and comment on them is great, I 
feel that there would be no limit to this judgment if I yielded to the temp- 
tation. Dastur Darab in his evidence has given very clear explanations 
of these passages, and I must content myself by merely recording that 
the various passages from the scriptural writings placed before the Court 
and explained by the witnesses leave no doubt in my mind that the Far- 
vardigan days are the days appointed for the performance of the Muktad 
ceremonies — that the performance of those ceremonies is enjoined by the 
religion of Zoroaster — that it is a duty cast on every Zoroastrian by his 
religion to perform Muktad ceremonies — that the performance of those 
ceremonies is an act of great religious merit which brings to the man who 
gets them performed Hathim or Great Eeward (Exhibit No. 7), and that 
the nod-periormance of them is a great or what is always spoken of as a 
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Bridge Sm (Bxhibiti No. 8). Exhibit No. 9 is a passage from Pateb Pashe- 
maui (Prayor'^ of Foniteaco) wherein the non-observance of Fatvardigan 
(lay^ and the non-porformanco of the coremonios prescribed for those days 
are referred to as sins for which the man praying expresses his penitence. 

[l80] The usual ceremonies bo be pmformed during the Farvardigan 
days are five in number; (1) The various kinds of Afringans with the 
Debacbo preceding them and the Afrins following thorn; (2) Baj; (3) 
Saboom; (4) Furrokshi; and (5) Yeju=ni. Of these, the Afringans, Baj and 
Satoom ceremonies are compulsory and must bo performed. Dastur Darab 
thinks the Furrokshi ceremony must also bo performed, but Ervad Jivanji 
says it is performed by some and not by others. Yejusni is a very com- 
plicated, long and exp 0 n<^ive ceremony, and only the well-to-do members 
of the community can afford to have them performed and it is optional 
with >^oroastrian5 to perform it or nob. The Debache of the 
Afringans precede all the Afringans. It is an invocation of all the 
T'urohurs including those of the persons who are specially mentioned on 
the occasion. In the Debacbo, the priests mention the name of the town 
or city where the prayers are recited and they pray for plenty, joy, victory 
and happiness. The plenty, joy and happiness prayed for is for the 
inhabitants of the town or city, and victory prayed for is the victory of the 
Sovereign over all his enemies. Ikvad Tivanji, in the course of his evid- 
ence has told the Court that the benefit or help that is asked of the 


Furohurs in the prayers offered during the I'arvardigan days is asked not 
only for the individual who invokes such help and asks for such benefit, 
not only for the whole Zoroastrian community, but for all human beings. 
Here it may be mentioned that in all the prayers recited by a Zoroastrian 
he never prays for himself alone. He prays for the community and for 
all peoples quite independently of their being Zoioastrians or otherwise. 
He is utterly unselfish when he approaches the Almighty and asks for 
His blessings. He a‘=;ks thorn for all, he prays for universal joy, universal 
prosperity and for the well-being of all men of good life. 


The English translation by Bleek of the Debache to the Afringans is 
given in the third volume of Spiegel’s Avesta and marked as Exhibit No. 
10 in the case. The different Afringans are describotl at pome length by 
Dastur Darab in his evidence, and I do not think it is necessary to 
discuss them here except perhaps to refer to the Afringau Ghambhar, which 

Yasts, and which contains prayers for the 

• T- IS of this Afringan Ghambhar, which 
IS Exhibit 14 in the case, contain solemn prayers for the Sovereign of the 

country, and for all his Satraps and Vico regents. As translated by Dastur 
Darab, the prayers begin with the following sentence:— 

ro^plemlont and glorious, 1 Mo33 with ray 
prajorfl tho Rulors of tho country the Chief of all Rulers of the country.'* 

SnvflJpi'r °° Wosf^inRB of tho Creator on the 

i f They contain supplications for 

pray for his lonR reiRu and for victory 

Zv n Z’’ »ro%ooitod at the end of 

every Afrtngan and Dastur Darab says that. 

tho Eulorg or tlZch'iof Eulors ia quito iadopomlont of 

whenever r^oitod. wo’um appVto " Zoroastrian or not, Thi. blo.eing. 

the Empire " PP . r King Emperor and all auhordioate Rulors under 


Ervad Sheriarji in his cross-examination said, 
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P^issage (Exhibit No. 1-1) Zoroastrian Soverewa is 
meant. It means any Sovereign- any good Sovereign who reigns wisely, justly and 
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Eeferring.fco the same paragraphs, Ervad Jivanji Mody in his cross- Original 
6xaminatiion said : — OiViL. 

to t®- at page 371 (Exhibit No 14) I say that this does not refer a, „TZ 

to a Zoroastriac Sovereigu alone. It means any Sovereign or Buler. The nassafre 
was recited at the AUbless Bag on the occasion of the Coronation of our present 

Sovereign, and that shows that every Zoroastrian has understood it in the sense that 
it refers to Sovereign not necessarily Zoroastrian.’’ 

Afringan follow the Afrins. They are not the same, like 
the Debache. but vary with different! Afringans. Shortly stated, Afrins 
are invocations to God to make men pious and virtuous, to send down His 
Bleasings on all mankind. All the hve ceremonies are described and 

explained in Dastur Darab s evidence and I do not propose to discuss them 
here separately. 

[182] All the ceremonies referred to above have to be performed by 
priests. From the most ancient times a distinct and separate class, the 
priests, have existed amongst the Iranians, and their only source of liveli- 
hood is the fees they receive from their lay brothers for the performance 
of religious ceremonies. Some of the officiating priests observe the 
Burushnoom, and they alone can perform certain ceremonies, whereas 
the ordinary officiating priests who do nob observe the Burushnoom are 
entitled to perform certain other ceremonies. A certain number of des- 
cendants of the priestly class have taken bo earning their livelihood in 
other walks of life, and this class is known amongst the Parsis as Abhor- 
nans. Messrs. Padshah and Kanga, who have rendered such valuable help 
m this case are, for instance, distinguished members of that class. Zoroas- 
trian liturgical ceremonies are divided into two classes, the inner and the 
outer liturgical ceremonies. The inner liturgical ceremonies can only be 
performed in an Agiary or Atash Behram, and only by priests who have 
gone through the Burushnoom, and are observing all its requirements. The 
outer liturgical ceremonies are ceremonies which can be performed outside 
an Agiary or Abash Behram, that is, at the private residences of the 
members of the community, and can be performed by priests who are not 
observing the Burushnoom. The main distinction is nob so much in the 
place as in the priest performibg the ceremony, for even the inner liturgi- 
cal ceremonies may be performed in a private residence if there is a 
separate place which is cleansed, purified, and temporarily consecrated for 
the performance of those ceremonies — but in no event can they be per- 
formed by any priests other than those who are observing the Burushnoom. 

The inner liturgical ceremonies are the Yejushni, Baj, Vendidad and 

Visparad. The outer liturgical ceremonies are the Afringans, Furrokshi 
and Satoom. 


An officiating priest must go through bhe Nahan and Marhab cere- 
monies. No layman is allowed bo go through these ceremonies — bhe man 
going through these ceremonies must be a member of bhe priestly class. 

Ervad Sheriarji says : 

From the moat anoioafc timea— from the time of Herodotus, the priests 
ri*«i class have existed amongst the Zoroastrians. They were called 

L183J the Magi, and in the performance of religious ceremonies the presence of a 
Magus was always necessay. There is historical evidence of this in existence. Hero- 
aotua wrote about the customs prevailing amongst the Zoroastrians in his own times, 
wmch was 400 B.O." See Eawlinson's Herodotus, Vol. I, pages 217 and 218. 
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Dastur Uarab, ia the course of evidenoe, said that) wibh the ezcepbion 
of Baj and Yejusni a layman may perform the other ceremonies if he is 
’ very poor. He said if a man can atford it be must employ a priest, be- 
OBiGiNAU cause a priest is supposed to be more pious and is more conversant wibh 

the ceremonies. This led to a little misundorstanding, which was cleared 
33 B 122=10 up when Dastur Darab explained that what he meant was that it is a 
Bom. U R- duty cast upon every /oroastnan to got these or some of these ceremonies 
417=1 1. 0. performed by the priests during the Muktad days, and that the non-perfor- 

mance of them was a great sin. ^Yhore a Zeroastrian is so situated that 
no priest is available or whore he is so poor that he cannot afford to em- 
ploy a priest, rather than not have thorn performed he ought, in the opi- 
nion of the witness, bo try and perform them himself. He admitted that 
he bad never known a layman perform these ceremonies. Whatever may 
be Dastur Darab’s opinion on this point, the fact remains that from the 
most ancient times the Magi in the olden times and the Mobeds or priests 
in the more recent times, have always performed these ceremonies, and 
the Ecriptures of the Zoroastrians contemplate that they shall be performed 
by the priests. For instance, the very Dobaohe of the Afringan shows 
that that ceremony is performed by the priest, for, at the very outset, the 
priest says : — " I have performed tho offering. I have offered the Darune. 

I now offer the Mayazd.” 

No layman could say : “ I have performed the offering and I have 
offered the Daruns.*’ 

It has been the universal practice existing amongst the Zoroastrians 
for centuries that all the Muktad ooremonies should be performed by the 
priests and to this there never ha? been known a single exception. 

The priests, as a rule, are wholly dependent for their livelihood and 
for the maintenance of themselves and their families on [184] the fees 
they got from their lay brethren for the performance of their religious 
ceremonies. The Farvardigan days being continuous — the Muktad cere- 
monies being regarded as the most sacred — and this period being the most 
holy amongst the Zoroastrians, tho priests during these days make a far 
larger income than they do at any other period during the year. The foes 
received during the Muktad days are one of the prinoiral sources of a 
priest’s income during the year. The observanoo of the Muktad holidays 
helps very considerably towards tho maintenance of the priestly class. 

The observance of the Farvardigan days and the performance of the 
Muktad ceremonies have come down to the Parsis of the present day 
from times immemorial. That these Farvardigan days were observed in 
the ancient times in Persia, Ervad Jivanji proves by Exhibit No. 26. It 
seems that in the year D. 575, Emperor Justin of Pome sent an em' 
bassy to King Noshirwan of Persia, otherwise known as Khooshroo the 
first. Tho Persian King asked tho embassy to wait, as he was then enga- 
ged in observing the Farvardigan days. 

Exhibit No. 27 is an extract from the works of an Arabic author 
named Alberuny. who flourished about lOOO A. D. This passage shows that 
the Muktad ceremonies were well known and duly performed by the Zoro* 
astrians at and previous to tho time tho Arabic author wrote bis “ Chrono- 
logy of Ancient Nations." 

We have seen in the Wadia case that as far back as 1826 a Parsi 
created a Trust for the performance of Muktad coremonies. 

Besides the recitations of prayers during tho performance of the vari- 
ous Muktad ceremonies — fiuit, flowers, cooked food and Darun or consec- 
rated bread and clothes, are used in the performance of some of these 
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ceremonies. Ervad Jivanji in his cross-examination explains the object. 
He says : — 

“ The original objeot oE using food and clothes was to prepare food and clothes 
and distribute them amongst the poor. Fruits and flowers are also used in the per- 
formance of the ceremonies. The idea is that the party praying says : ‘ These are 

some of thy best gifts to us, O God, and we place them before you and ofier them to 
you as out humble offerings.’ The food and clothes are oflered to all forming the 
Celestial Hierarohv — the Almighty — the Amesha bapentas — the Izuds and the Furo- 
hurs. The food [1853 is fiot ofierad to the souls of the dead, but to the Pravashis and 
other Higher Intelligences. Clothes are consecrated only in the Baj ceremony. 
Cooked food, flowers and fruits are placed before the priests performing the Baj— the 
Afiingan and the Batoom ceremonies, and only consecrated bread (Damn) is used in 
the performance of the Yeiushni cecmony.” 

The evidence recorded in fabe case covers many poinbs both of im- 
portance and interest, but it is not possible to discuss all of them within 
the limits of a judgment which I am afraid is already too long, and I must 
leave the evidence to speak for itself and proceed to summarise my find- 
ings thereon, In ooneidering the evidence, it must be remembered that 
the witnesses who give evidence before the Court were speaking from the 
scriptures written in dead languages — they were elucidating many very 
abstruse and elliptical passages— and they were giving the results of patient 
and laborious research over a vast amount of literature written in the 
ancient languages, The perfect unanimity prevailing amongst them lends 
great weight to their depositions, and there can be no doubt that their 
evidence is perfectly accurate and thoroughly reliable. 

I find from the evidence that the Farvardigan days are the most holy 
days during the Zoroasbriin year, and that the performance of Mukfcad 
oermonies during the Farvardigan days is enjoined by the scriptures of the 
Zoroasbrian religion. In para. 20 of the Farvardin Yast, Ahura Mazda 
commands Zoroaster in times of danger or difficulty bo invoke the help of 
the Furohurs — who are the active helpmates of the Creator and with 
whose assistance he wages a continuous and successful war against the 

Evil Spirit. 

These Furohurs come down to the earth and express a desire for the 
performance of certain ceremonies during the Farvardigan days. These 
expressions of desire on the part of the holy Furohurs have been interpret- 
ed bo be commands which a faithful Zoroasbrian is bound bo obey. The 
oeremonies bo be performed are indicated by the Furohurs, and the follow- 
ers of the Zoroasbrian religion have, from the most ancient times, been 
known bo perform these oeremonies and bo recognise the non-perforrnance 
of them as a sin (or which they ask forgiveness in the peniten* [l86j tial 
prayers — the Pabeb Pashemani. In the ancient religious .writings the 
Farvardigan days are constantly referred to. They are the Season festival 
—the most sacred festival in the Zoroasbrian calender. It is established 
by historical evidence that these oeremonies were performed in ancient 
Iran from the most olden times, and the Parsis after their domicile in 
India have continued to perform them. The performance of the Muktad 
oeremonies is, I find, a religious duty imposed upon the Zoroastrians by 

the proved tenets of the religion they profess. 

I further find that the oeremonies themselves are acts of religious 
worship. They include worship, praise and adoration of the Supreme 
Deity, and a thanksgiving for all his mercies. They contain petitions for 
benefits, both temporal and spiritual for all Zoroastrians for all holy and 
virtuous men of all other communities — and they comprise prayers for the 
yrell-being and long reign of the Sovereign, (or good Government by him, 
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and for victory to him over all his onomias. The Mukbad ceremonies tend 
D 3 o^ti uiiiii tcwttiid ' tiLio At! VtAiicomcDt) oi' fclio religion promulgafe©^ 
by fcbe Poi.'ian Prophob Zoroa-tnr, and bbore can bo no doubt, on the evi- 
denco bofoio tbu Court that] the porformanco of bboso coremonios is an aob 

of Divmc Worship in ibs bi^ho->b and truest sen^^e. 

1 al?o find tbah bho inoDoy*^' paid to tho prio^ts for bbo porforenanoe of 
the Mukbad ceremonies foiui" a f;cod portion of their ordinary inoome. The 
priest? make a bi^bor incomo during tbe haivardigan days than they do 
during any other period of the year, and bho jMukbad ceromonies form a 
sorb of endowment which goos a long way bo maintain the priestly classes 
whoso oxistencu is nocossary to bho community of Zoroastrians. 


I also find bbat, according to bho boliof prevailing amongst the faith- 
ful followers of the Prophet Zoroaster, the perfoimanco of the Muktad 
ceremonies confers public benelits -bouciits on the Zoroastrian commu- 
nitv. on tho peoples amongst whom they live, and upon the country which 
they have chosen as thoir homo, Tho fundamental principle under- 
lying th'S belief is faitli in the efiicacy of prayers addressed to the 
Great Creator. Every rigbt-miuded huaian boing^ — bo he a Zoroas- 
[I87j brian, Chrisbio.n, Mahomodan, Hindoo or Jew, believes in the efficacy 
of prayers pi escribed by tho religion bo professes, and even the 
most iodifl'oront and callous of them approaches the Almighty and resorts 
to prayers in times of sickness, difficulty or distress. Any doubt or scep- 
ticism as to efficacy of prayers addressed to the Almighty would be, to 
my mind, an unmistakeablo sign of debased and degraded human nature. 

Having found the facts as sot out above the only question that now 
remains to be discussed is whether tho Trust created by Bar Dinbai for the 
performance of Muktad ceremonies is valid in law. Ever since Wosbropp, 
J., delivered tho judgment of the Appeal Court in W ioro;; Beramji v. 
Bogers (l), wherein ho said that tho law uniformly applied to Parsis and 
their propertu before the legislation of 1865 was English law and that tho 
law applicable to that pariiciUar case was English law (see pages 11 
and 12 of the Report), it has been tho fashion at the bar to assume, that 
English law applied to Parsis in all matt or?. In the early stages of the 
case I expressed some doubt as to whether English law applied to the 
customary religious rites and ceremonies of the Parsis and to thoir religious 
institutions. Mr. Babadburji has boon at groat pains to discuss before me 
almost every Parsi case both before and after tho decision 1 have referred 
to, and the discussion has boon most valuable as showing that it is by no 
means correct to make an unqualified statement tliat English law applied 
to Parsis in all matters as would appear from various decisions of our 
Court since Westiopp, J., decided tbu case of l^aoroji v. Rogers (1) in which 
it was held that in tbo: o cases English law did not apply to the Parsis, 
See Dhanjtbhai v. Navazlhai (8) ; Miihibai v. Limji Nowroji Banaji (3) ; 
Peshotam "v. Mehsrbai (4); Bgramji Bhivijihhai v. Jamsetji Nowroji 
Eapadia (5); and Shapurji v. Dossabhoii (6). However interesting or im- 
portant this discussion may be, on a fuller consideration of tho case now 
before me, I have come to tho conclusion that for [188] present purposes 
it IS wholly unnecessary to discuss this question here. 1 will proceed with 
the consideration of bho question as to whobher this is a valid Trust in law 
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or not) on the basis that English law applied to this trust. Onoe the 
nature of the ceremonies for which the trust is created is clearly under- 
stood the question of law presents no difficulty whatever. 

At the outset it is as well to observe that the English law of Mortmain 
does not extend to British India. For this the Privy Council decision in 
the case of the Mayor of Lyons v. East India Company (1), is a very clear 
authority. 

In England the Statute I of Edward VI., Chapter 14, known as “ The 
Act for Chantrie’s Collegiate ” made certain existing religious trusts void 
and on the analogy of that Statute all trusts that followed the passing of 
that Statute and were analogous to those declared void by it were also 
held to be void. This policy of the Law is spoken of as the Doctrine of 
Superstitious Uses, and it is well established by a series of decisions, that 
this doctrine is not extended to India and has no application to Trusts 
relating to religion created in India. See Advocate-General v. Vishmnath 
Atmaram (2); Andrews v. Joaltim (3); Joseph Ezekiel Judah v. Aaron Hye 
Nusseem Ezekiel Judah (4); and Yeap Gheah Neo v. Onq Cheng Neo (5). 

It is quite clear that it cannot be argued that the Trust in this case 
is void because it falls under the Doctrine of Superstitious Uses. It is 
argued, however, that the Trust is bad because it offends against the Eule 
of law which forbids the locking-up of property in perpetuity. The rule 
against perpetuity, there is no doubt, is a well-esfcablished Eula of Law 
and is enforced in India, as in England, with equal rigour. In Cooper v. 
Laroche (6) Vice-Chancellor Malins says : “ there is no rule of law in 
England more absolute than that all property, whatever may be its nature, 
real or personal, must be absolutely vested in some person, and be 
alienable within a life in being and twenty-one years after." 

[189] Section 14 of the transfer of Property Act now enacts this rule as 
substantive law in India. It is, however, an equally well-established Eule 
of law that this rule against perpetuities does not apply to Charitable 
Trusts. This exception to the rule is reproduced in section 17 of the 
Transfer of Property Act which enacts that the restrictions in sections 14, 
15 and 16 shall not apply to property transferred for the benefit of the 
public in the Advanc&ment of Eeligion — Knowledge— Commerce — Health — ■ 
Safety or any other object beneficial to mankind. Although the Transfer 
of Property Act dees not apply to the Trust in this case, its provisions 
are: the reproduction of the Law as it existed before the Act was framed 
and passed, and are a useful guide in considering the question before me. 

This exception in favour of Charitable Trust, is fully recognised in 
English law. In In re Bowen [1) Stirling, J., says “Property may be 
given to a charity in perpetuity.” 
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In Tudor on Charities and Mortmain, 4th edition, at page 131, it is 
said ; — 


“This exception from the rule against perpetuities is well established It is 
founded upon grounds ot public policy, and is essenti?-! to the useful existence of 
Charitable Trusts.” 


“In order, however, to have the benefit of the exemption from the rule against 
perpetuities, a Trust must be charitable within the meaning which the law assigns to 
that term.” 


(1) (1836) 1 Moo. I. A. 175. (5) (l876)'ri.'R. 6 P. 0. 881. 

(2) (1855J 1 Bom. H. C.,R. Appx, ix. (6) (1881) 17 Ch D. 868 atp. 372. 

(8) (186^) 2 Ben. L, R. (O. 0. J.) 148. (7) [1898] 2 Ch. 491 at p. 494. 

(4) (1870) 5 Een. L. B. (0. 0. J.) 438. 
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Tudor, at paga 35 of the Ifih odition, most) admirably sums up the 
result of numerous authoritioa as to what in law is the meaning of Charity 
in the following passage : — 

“ Tho \vor(i ‘ charity ' ba<! a tGchoical meauiDg ia Koglish law, which, can now 
only bo dofiDod by a roforonce to the Statute 43 Kii/,. ch. i." Its preamble enumeiateg 
“ a list of charitioi so varioil and comprehensive that it became the practice of the 
Court to refer to it as a sort of index or chart. The objeots enumerated in the 
preamble have in fact been treated as instances, the result being that ‘ those purposes 
Me charitable which the statute eaumecatoa or which by analogies are deemed within 
its spirit or intoadment.* 'I’horo is, moreover, one thread which connects the whole 
of the objects onumerdtod thereby, namely, ‘the consideration whether, in order to 
fall within the Act, the gift was, had been said, a gift for general public use which 
extended to the poor as well as to the rich*, ” 

[190] One of the purposes which have been hold oharifcabla wibhiu 
bhe language or spirib of this preamble is “advancemenb of religion.'* 

In England on a review of the cases relabing to Religious Trust, it 
will be found that Religious Trusts or Trusts relating to religion have 
been held void either as being forbidden by law or as falling under the 
doctrine of superstitious uses. In England there is an established 
Church. In India we have no established Church. By some of the 
older statutes churches for certain denominations of Christians were 
established in India and supported from the revenues of the oountry, but 
that was merely for the purpose of encouraging Christians to go^out of 
the country and for the convenience of such Christians as came and 
settled either temporarily or permanently in India. In this country we 
have unfettered religious toleration. I'lvery one is entitled to profess 
openly the religion he believes in. In the eye of the law in India alljre- 
ligions are alike, and it follows therefore that each religious community 
professing a particular religion, and for the matter of that each member 
of Such community, is entitled as of right to do any thing that to him may 
seem right for the maintenance and advancement of the religion which 
the community or individual member thereof professes and follows. 

Now, is this a Charitable Trust in the legal sense of the word 
Charitable ? Mr. Justice Chibby in In re Foveaux^ (1) says : — 

“ChaTity in law h a highly toobnioal term. The method employed by the Court 
ifl to oonsidet the enumeration of oharitieg in the 'Statute of Elizabeth, bearing ia 
mind that the enumeration ie not exhauative. Institutions whose objoots ate analog- 
ous bo those 'mentioned in the statute are admitted ’to be obarities and, again* 
institutions which are analogous to those already admitted by reported deoisions are 
held to be charities. The pursuit of these analogies obviously roc]uires oaution and 
circumspection. After all, the best that can bo done ts fo coustder ^achense as*< 
arises, upon its own special circuvitianccs. To bo a charity there must be some publio 
purpose— something tending to the benefit of the community. The benefit in point 
of local area need not extend tothe-publio at largo ; a trust for the benefit of the inha- 
bitants of a particular district will suQloo.'* 


This case is useful on other points in the present case, and therefore 
I think it would be convenient to notice that it was [l9l] hero held thal 
societies for the suppression and abolition of viviseobion wero oharitios 

within the legal definition of the term Charity. The learned Judge eon* 
eluded his judgment by observing ; — 


ft these societies, whether they are right or wrong in tt 

sense of the term. The intention ig t 
»®^i®vod their objoot. the oommunitv woul( 
presstn opS qi^eation on which I think the Court is not required to « 


■ I ■ I I ^ 

(1) [1895] 2 Ch. 501 at p. 604. 
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Having regard, tiben, to the teohnioal meaning ascribed to Charity in 
law, I propose now to consider a few cases which throw light on the 
question now before the Court, showing what Religious Trusts are held to 
be good Charitable Trusts, and as such exempt from the application of the 
rule against perpetuities. It must be remembered that in England, after 
the Reformation, persons who differed from the established religion — such 88 B. lfia=10 
as Protestant Dissenters, Roman Catholics and Jews, were held to be ** 

obnoxious to the law, everything that was calculated to have for its object ‘ 

the propagation of the rights of a religion nob tolerated by the law was 
included in the comprehensive expression "superstitious use," and all gifts 
for superstitious purposes or uses were held to be contrary to the Policy 
of the Law and therefore illegal. Those cases, therefore, in the English 
Reports declaring religious trusts of various kinds to be invalid, as being 
trusts for superstitious uses, have no application whatever to the present 
case. Religious Trusts in India have a much greater analogy to Religious 
Trusts in Ii'eland since the disetablishmenfe of the Church in that country 
in 1869 by 32 and 33 Victoria, chapter 42. Of course, in later years in 
England many enabling and relieving Acts have been passed, and many 
disabilities against those who are not members of the established Church 
have now been removed, but still these relieving Acts do not repeal the 
whole law of Superstitious Uses, and the doctrine still holds sway — 
although in the present time to a limited extent even in England. 

A large number of authorities on many points oloseW connected with 
the question in this case have been cited before me, but^s I said before, I 
propose to discuss only a very few [492] of them, with a view to see 
what trusts in connection with religion, religious observances, and religious 
and other beliefs have been held valid in England and Ireland. 

In Powericottrt V. Powerscourt (l)t a Testator by his will devised 
£ 2,000 to Trustees in trust to lay out the sum at their discretion until 
his son came of age, '*in the Service of My Lord and Master, and I trust 
Redeemer." 

This bequest was held to be a good and valid bequest to charity and 
was ordered by the Court to be carried into effect. This is an Irish case, 
but in 1895 in the case of Farquhar v. Darling (2), Mr. Justice Stirling 
refers to this case with approval and follows it. There the Testatrix be- 
queathed the residue of her property "to the poor and bo the service of 
God:' Mr. Justice Stirling in giving judgment says;— 

“ I have to construe this will according to the ordinary meaning o! the langu- 
age as used by English testators; and I think that when ‘ the service of God’ is spoken 
of as it is in this will, no one so construing the expression would hesitate to say 
that service in a religious sense was intended." 

The learned Judge then quotes a passage from the judgment of Lord 
Manners, L.C., in Poioerscourt v. Powerscourtil) and concludes his judg- 
ment in these words: — • 
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“It has not been disputed before me that a bequest for religious purposes is a 
good charitable bequest; and, on the authority of the case to which I have ]ust re- 
idicedf as well as upon my own view of the ttuc construction of the wiUj I hold that 
the residuary estate is well given to charitable purposes." 


In Webb v. Oldfield (3), a Testator devised a portion 
yearly rent to two Vegetarain Societies in equal moieties 
the said societies, to be paid to them for ever. 


of a perpetual 
for the use of 


(1) (1894) 1 Molloy 616. (3) [1898] 1 I. R, 431. 

(2) [1896] 1 Oh. 50. 
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The Ma^feer of fche Rolls held fchat; the objects of fchose Societies 
might be fairly described as obaribablc within the principle of decided cases, 
and that there was a valid gift to the two societies in equal moieties, and 
OuiOiNAEt. Court of Appeal affirmed the decision. 

[193] In Straus v. Goldsmid (l), the Court in England had before it 
33 B. 122=10 the will of a Testator professing the Jewish religion. He bequeathed a 
Bom. h. R. third of the residue of his estate bo the Rulers and Wardens of the Great 
0- Synagogue in the City of London, with directions to them bo utilise the 
interest and dividends of the said third of the residue every year on the 
eve of Passover in distributing, at least amongst 10 worthy men ... bo 
purchase meat and wine fib for the service of the two nights of Passover. 
The Vica-Chancellor held that the bequest, being intended to enable 
persons professing the Jowi'^h religion to observe its rites, was good, and 
the Trust was upheld. 

In Attormy-General v. SUpney (2), a bequest of the residue of per- 
sonal estate for the " increase and improvement of Christian knowledge 
and promoting religion,” was hold by Lord Eldon to be good charitable 
bequest, as it had for its object a General charitable purpose of promoting 
Christian knowledge. 

In a later case, Baker v. SfUiort (3), the Master of the Rolls, Lord 
Langdalo, refers bo this ca^e and follows it. In this case the testator 
made a bequest of the residue of his personal estate for ” such religious 
and charitable institutions and purposes within tho Kingdom of England 
as in the opinion ol the testator’s trustees should be deemed fit and proper.” 
The Master of the Rolls, in the course of bis judgment, observes (at 
p. 233) : — 

“ AU the cases, with one exception, go to support the proposition, that a religious 
purpose 13 a charitable purpo.so. In the Attort^eii-ih'ncrai v. Siepnty i^) . , . Ijotd 
Eldon assumes throughout his that a reiioiout purpose iras n charitable 

purpose • ■ • f of opinion that the bequest, in tho present case, for such religious 
and charitable institutions and purposes as tho trustees should think fit. is a ffood 
charitable gift.” ^ 

Towfisend v. Carus (4) is another ca'^o iu which a Testatrix bequeath- 
ed a legacy bo Trustees ” upon trust to pay, divide or dispose thereof, unto 
or for the benefit or advancement of such societies, subscriptions or pur- 
poses, having regard to the Glory of God in tho spiritual welfare of His 
creatures, as they shall in their discretion soe fit.” This gift was construed 
to be a gift [194] for religious purpose , and as such valid and restricted 
to such purposes. The Vioe-Chancollor refers in his judgment to the 

ease of Baker v. Sutton (3), which I have discussed imtnediately above, 
and says : — j i 

purposes.! think I am bound to hold it a 
onatuy within the decided oases. The oases roforral tn in /o\ 

that lt,elf, ate auffioient aathoritioa on thirpoiut." ‘ * 

La«i that of tbo Attorney-aentral v. 

eSor." J n! aireofcions to her 

ward orieinallv hv th ^ doctrines brought for- 

agg^d, or m poverty for preachipR or upholding those doctrines, or 


(1) (18S7) 8 Bim. 614, 

(2) (1804) 10, Vos. Jan. 22. 
(8) (1886) 1 Keen 224. 


(41 3naro2B7 

(S' 11849) 8 nar, 82, 
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half the sum may be appropriated for the benefit of the church founded 
by the late Edward Irving in Newman-Streefe.” 

This bequest was held by the Court to be a valid charitable bequest 
of a perpetual annuity. The Vice-Chancellor, at the close of counsel’s 
argument, observed that the bequest was nob the less a charitable bequest 
from the fact that it was given for the benefit of a limited clais of per- 
sons — that it was nob the number of the objects which made the distinction 
between a public and private charity — that it was not the less a charity 
because it was confined to those members of a particular class of persons 
who were subject bo certain grievances and not bo the class at large. 

InEeMtcheVs Trust [I) Is & case of great use in considering the 
question now before the Court. - The testator, Abraham Michel a Jew, by 
his will bequeathed so much money as would produce £iO a year upon 
trust to pay the said sum of £10 every year to three persons to learn in 
their Beth Hammadrass or College two hours daily — and on evey anniver- 
sary of the Testator’s death to say the prayer Cane'S in Hebrew '^Gandish” 
which is a [196] short Hebrew prayer in praise of God and expressive of 
resignation to His will. Many of the disabilities relating bo Jews risiding in 
England were removed by 9 & 10 Vie. c. 59, s. 2, which provided that “from 
and after the commencement of this Act Her Majesty’s subjects, professing 
the Jewish religion in respect to their schools — places for religious wor- 
ship, education and charitable purposes, and the property held therewith, 
shall bo subject to the same laws as Her Majesty's Protestant subjects 
dissenting from the Church of England are subject to, and not further or 
otherwise.” Although the testator died in 1821 the ease does not seem to 
have come before the Court till 1865. The Master of the Bolls, Sir John 
Eomilly, held that the statute had a retrospective effect and applied bo 
this will. The bequest was sought to be defeated by the residuary 
legatee on the ground, first, that ** the gift was void as a superstitious use, 
as an anniversary or obit, and was similar bo praying for the testator s 
soul*'; and, secondly, on the ground that the gift was invalid as “ bending 
to a perpetuity.” In delivering judgment, the Master of the Bolls made 
the following very important observations : — 

“ I have no doubt oi the validity of this bequest, and it is therefore the duty of 
this Court to carry it into effect . . . I see nothing in the bequest which is super- 
stitious . . .[} it be part of the forms of their that prayers should be said 

for the benefit of the souls of deceased persons, it would be difficult to say that, as a 
religious ceremony practised by a dissenting class of religionists, it could be deemed 
superstitious in the legal sense in which these words were used prior to the passing 
of the statutes in question .... I think that this is a valid gift for the benefit of 
a Jewish charity.” 

I will next consider the very peculiar case of Thornton v. Howe (2). 
In this case the Testatrix Ann Essam bequeathed the residue of her estate 
both real and personal, in trust, '* for printing, publishing and propagating 
the sacred writings of Joanna Soubheobe.” The Heiress-ah-Law of the 
Testatrix filed a Bill for a Declaration that the trust was void in law. 
She charged that the writings of Joanna Soubbeote, , .purport to 
declare, maintain or reveal that she was with child by the Holy Ghost 
and that a second Messiah was about to be born of her body, and that her 
[196] writings were of a blasphemous and profane character, and that the 
trust was for the propagation of doctrines subversive of or contrary bo the 
■ Christian religion. The Master of the Bolls, Sir John Bomilly. before 
giving Judgment, himself studied the works of Joanna Southcotse. He 

(1) (I860) 98 Beav. 39. (2) (1862) 31 Baav. 14. 
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came 6 o the conolusnoa tbatj sbe was a foolish ignorant! woman, of an 
enbhusiastio burn of mind. He said he had found muoh in her writings 
that in his opinion was very foolish, but there was nothing in them that 
was likely to make persons who read them immoral or irreligious, and he 
declined to declare the devise of the testatrix as invalid by reason of the 
33 B. iai=10 tendency of the writings of Johanna Southcote. In the oourae of his 
Bom. L. R. Judgment the Master of the EoUs has made some very weighty observa- 
^17=1 1. C. which are of considerable importance in this ease. He says 

®”' (at p. 19) 


1907 

Deo. 2. 

Original 

OlVlL. 


“1 am of opinioQ, that if a baqueat ol money be made foe the purpose of ptinling 
and circulating works of a rcligioue toudoccy, or for the purpose of oxtoadiug the 
knowledge of the GhrUtian religion, that this is a charitablfl bequest. . . the Court 

of Chancery makes no distinction between ono sort of religion and another. They 
are equally bequests which are included in the general term of charitable bequests. 
Neither docs the Court, in this renpeot, make any distinction botwoou ono soot and 
another. It may bo, that tho tenets of a partiouiac sect inculcato doctrines adverse 
to the very foundations of all religion, and that they are subversive of all morality. 
In such a case, if it should arise, tho Court will not assist the execution of the 
bequest, bub will declare it to bo void . . . Dut if tho tendency wore not immoral, 

and althcugh this Omirt might (onsidcr the opinions lought to be propagated foolish or 
even <Icvotd oj Joundaiton, it would not, on that account declare it void, or take it out 
of the class of legacies which arc included in the general terms charitable bequests." 


Lord Macnaghten in bhe great Judgment! ho delivered in the House 
of Lords in the case of the Comndssioners for special purposes of Income 
Tax V. Peviscl (1), says ; — 

% 

“ That according to the law of I'lngland a lechnioal mo:ining is attached to the 
word ‘ charity ' and to tho word ‘charitable* in such expressions as ‘ charitable uses' 
‘ch'iritabU trusts’ or ‘charitable purposes,’ cannot, I think, bo denied. Tho Court of 
Chancery has always regarded with peculiar favour those trusts of a public nature 
which, according to tho doctrine of the (^-ourt derived from t-ho piety of oarlv times, 
are considered to bo charitable. Charitable U'os or Trusts form a distinct head of 
equity. Their dialinotivo position [lO'I] ia made tho lucro coipicuous by tho oiroum- 
stanoe that owing to their nature they arc not obnoxious to the rule against pre- 
petuitio.s. while a gift in perpetuity not being a charity is void. . . In Ireland, though 
neither the Statuto^of Klizabeth nor the so called Statute x)f Mortmain oxtoudod to 
that country, tho legal and technical mojnmg of the term ‘charity* is precisely the 
same as it is in England." 

His Lordship then goos on bo (muuoiatio bho four prinoipal heads under 
which he divides oharibies. He says : — 

Charity’ in its legal sense coinpriseg four principal divisions • trusts for the 
relief of povezty : trusts for the advancomout of education; (rtisl for the advancement 
of religion', and trusts for other purposes heuaacLl lo tho oommunitv, not falling 
under any of the preceding heads." 

I have merely referred to the casos cited above and oulled oub pass- 
ages from bho varioue judgments and sob them oiib without any comment 
of my own ; firstly, booauso I am oppressed by a feeling that this judgment 
is already exceeding the length bo which an ordinary judgment should 
go ; and secondly, because ib seems tome that bho importance and the 

applicability of these oases to the present ono are so obvious that they 
require no comment from me. 

imporbftnoe bub, before I refer 
u- couvenienb hero pborbly bo nobioe bho oases on 

** ^ counsel relies in supporb of bis conbonbions against 

bho validiby of bbe Trusb in bhis case. 

Taraobaml obiofly relies is bhab of V. 
bhuUUworth (2), In bbis eas e bbe besbabris diroobed several sums of 

(1) [1891] A.O. 631 at p. 680. ( 2 ) ( 1335 ) 2 ^ 
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money to be paid to several Roman Catholic priests and chapels and de- 
sired that they might be paid as soon as possible after her death so that 
she might have the benefit of their prayers and Masses. These bequests 
formed one branch of the case. The other branch related to a bequest 
of the residua of her property to Trustees upon trust to pay £10 each to 
the ministers of certain specified Roman Catholic chapels for the bene- 
fit of their prayers for the repose of her soul and that of her deceased 
husband, and the remainder was directed to be appropriated in such 
a way, as the trustees might judge best, as would be calculated to 
promote the knowledge of the Catholic Christian [198] religion amongst 
the poor and ignorant inhabitants of two towns in the County of York 
mentioned by the testatrix. These bequests were attacked on two grounds. 
It was. contended that the legacies to the priests and chapels were void as 
being for superstitious uses, and it was argued that the gift of the residue 
was also void in law as being for the express purpose of promoting the 
Roman Catholic religion. As there has been a difference of opinion bet- 
ween counsel as to the precise grounds on which this case was decided, I 
cannot do better than give the grounds of the decision in the words of 
the Master of the Rolls in the Judgment itself. He says (at p. 697) 

“ There can be no doubb that the sums given to the priests and chapels were not 
intended foe the benefit of the priests personally, or for the support of the chapels 
for general purposes, but that they were given, as expressed in the letter, for the 
benefit of their pr ^yers for repose of the testatrix’s soul and that of her deceased 
husband ; and the question is, whether such legacies can be supported. 

“The legacies in question, therefore, are not within the terms of the statute of 
Edward VI, but that statute has been considered as establishing the illegality of cer- 
tain gifts, and. amongst others, the giving legacies to priests to pray for the soul 
of the donor has, in many oases collected ia Duke^ been deoided to be within the 
Superstitious Usss intended to be suppressed by that statute. I am therefore of 
opinion that these legacies to priests and chapels are void.'* 


These words can leave no room for doubb that bhe legacies in ques- 
bion forming bhe firsb branch of bhe case were held bo be void as being 
gifbs for supersbibious uses “ although nob coming wibhin the stabube relat- 
ing bo supersbibious uses.” See Yeap Cheak Neo v. Ong Cheng Neo (1). 
The question involved in the second branch of the c^,sa, relating to the 
gift of the residue, involved bhe consideration of bhe provision of Statutes 
2 & 3 Will. IV, c. 115. The Master of the Rolls, after discussing the 
provisions of the statute and certain decided cases, said that they left no 
doubt in his mind of the validity in law of the gift of bhe residue. How 
the decision of this case, holding the gifbs to priests and chapels void 
because they were construed to be gifts for supersbibious uses, can help 
the plaintiff in this case, I fail to understand. As shown above, the 
doctrine of supersbibious uses [199] has no applicability whatever 
to religious trusts in this country, and I must confess I sea nothing in 
this case to help the plaintiff in bis contentions. If anything, this case is 
indirectly of use to the contentions of the defendants, because, in the first 
place the bequest of the residue for promoting the Roman Catholic religion 
is held valid, and the words of bhe Master of the Rolls lead one to believe 
that if the gifts involved in the first branch were “intended for the benefit 
of the priests personally or for the support of the chapels for general 
purposes,*’ the result might have been different. I can understand the 
plaintiff*s counsel’s reasoning if he merely wishes to make use of the case 
as showing that a gift for prayers for the repose of the soul of the donor or 
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4007 thoco conoocbotl with the donor is bad in law. It is not neoessary for the 
DEO 9. purposes of fclio ca :'0 bo oon^^idor bbab question at all. Nobody has argued 

before me fcbafc gifts for the purpose of saying prayers for the repose of the 

ObiginaIj of f.ilo dead are good gifts in law. Tbo whole force of the defendants 

6ght is directed towards proving that the present Trust is a trust 
33 B. 122=10 for the putpo-e of saying prayers for the repose of the souls of the dead, 
Bom. L. R. and 1 think they have succeeded in proving that beyond a shadow of 


doubt, I T-i T. 

The next case on which Mr. Taracband relied was that of Heath v. 

Chapman (1). In this case there were trusts declared for certain Eoman 
Catholic chapels, for saying Masses and requiems for the souls of donor 
and for oth r ‘^ouls, and for tbo souls of the "poor dead and for other 
pious puipo ■(:)=. lu was held that gifts for Masses, etc. for the dead were 
superstitious and void -that tho pious uses could not— as religious uses — 
bo seiarafced from the other? and were therefore also bad, and that the 
words pious uses could not be construed charitable uses — consequently the 
property given to those uses wont bo the Residuary Legatee of the donor. 
West V. SliuUleworth (2) was m this case followed. This case again does 
not help the plaintiff in the least, for the same reasons as apply to Weatv. 
Shutlleworth (2). 

The ease of West v. ShuUlworth (2) is often cited and is referred to in 
many suJjsequont cases, and before leaving tho consider- [200]ation of 
the case and parsing on, it would bo interesting to note that in In re 
BlundcU's Trusts, (3) twenty-five years after its decision, Sir John Romilly, 
Master of the Rolls, expresses doubts as to the soundness of that decision 
in the following words: — 


“I expressed my difficulty, in tho ca?o rofoired to, as to whothor gifts for roligioua 
coremonies praebiaod liy ad.ssonting class of religionists might not bo permitted, if 
not opposed to public morality; hut 1 think tbo decided cases too strong, and that the 
House of Lords alono Can allot tbo settled law. It is clear that I must act on IKcsf V. 
Shuttieworth (v:), which 1 cannot overrule.'’ 


Thu next ca'^o relied on by Mr. Taracband is that of Colgan v. The 
AdmiLnistrator-General oj Madras (d). This was a case in which the Court 
had to consider the disposition rxwido by an Armenian lady by her will, and 
the Appeal Court in Madras hold that a bequest for perpetual Masses for 
the benefit of tho soul of the testatrix and for souls in purgatory was void 
as infringing the rule against perpetuities. This case was deoided in 1893. 
The same remarks that I have made with reference bo West v. Shuttle- 
worth (2) and Heath V. Chapman ( L) apply to this ease. This case is also 
open to the further remark that after tho decision in 1906 of the oasd of 
0 Hanlon v. Lo(jue (5) by tho Court of highest jurisdiction in Ireland — *to 
which case I ^ill presently refer — it seems to mo now bo be quite oertiun 
that tho decision in this case that bequests in perpetuity for the celebra- 
tion of Masses are void is not good law, and no Court in India will or can 
follow the case or regard it as a oorroob decision on this subject. 

Tho last oa^^e on which the plaintiff’s Counsel relies and which \s his 
sheet anchor, is the case of Yeap Gheah Hco v. Ong Cheng Neo (6). As 
the case is treated by Mr. Justice Jardino in Ljw;i Nowroji Banaji V, 
Bapuji Eatianji Limbuwalla (7) as an authority in “approaching the 
question of law. I think it is desirable to consider with eare what 


(1) (1851) 2 Drew 417. 

(2) (1835) 2 My. & K. 681. 

(3) (1861) 30 Boavo 360 at p 362 

(4) (1992) IB Mad. 424. 


(5) [1906] 1 I. R, 247. 

(6) (1876) L. B. 6 P. C. 881. 
(7i (1887) 11 Bom. 441. 
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ron^'i® daoisioD of bheir Lordships of fche Privy Council has on a 
L^OIJ trust created by a Parsi in India. The testatrix whose will was 
unte consideration was a Chinese lady who had taken up her residence 

in Sbraifcs Sebtlement). This tracts of country was ceded by 
a Native Prince in or about 1807 to the East India Company. It was 
then wholly uninhabited. The Company built a fort and a town, and a 
number of Chinese Malays and Indians settled there. The place had no 
original or indigenous peoples of its own and consequently there were no 
customs or usages which could be said to have been in vogue amongst the 
people of the land. Amongst the points decided by the Privy Council 

in the case, those that are. supposed to affect the question in the present 
oaB 0 are two, namely : — 

(1) That a devise of two plantations in which the graves of the family were placed 
to be reserved as a family burying-placa and not to be mortgaged or sold, was void as 
a devise m perpetuity and (-2) that a direction that a house for performing religious 
ceremonies to the testatrix and her late husband be ejected, was void, as being a 
devise la perpetuity, whioh was not for a charitable use. 

Mr. Justice Jardine, referring to Yeap Cheah Neo v. Ong Cheng 
Neo (1), says : — 

“ Their Lordships’ observation appears applicable to Patsis in Bombay. ‘In this 
respect a pious Chinese is in precisely the same condition as a Boman Catholic who 
has devised property for Masses for the dead, or as the Christian of any Church who 
may have devised property to maintain the tombs of deceased relatives ’ ” 

A careful perusal of the paragraph at page 396 of the report from 
which this sentence is picked out, shows conclusively that what their 
liordships said was that, according to English Law prevailing zn England, 
fthe gifts they were considering would be analogous to gifts for Masses or 
for the upkeep of tombs, and such gifts being gifts merely for pious uses 
would be void as being gifts for Superstitious Uses. That this is without 
doubt so will be seen by the observations of their Lodships which imme- 
diately precede the sentence in question. They say : — 

“The performance of these ceremonies is considered by the Chinese to be a pious 
duty .... The dedication of this Sow Chong House bears a close analogy to 
gifts to priests for Masses for the dead. Such a gift by a Boman [202] Catholic widow 
of property for Masses for the repose of her deceased husband’s soul and her own, 
was held in West v- Shuttleworth nob to be a charitable use, and although n(rt 
ooming within the statute relating to supeistitious use, to be void." 

The concluding sentence of their Lordships in this paragraph is — 

“All are alike forbidden on grounds of public policy to dedicate lands in per- 
t potuity to objects.** 

These and similar gifts, although not falling strictly within the letter 
of the statute of Edward VI, have nevertheless been held void as in West v. 
Shuttleworth (2), as being within the spirit and intendment of the statute, 
and being analogous to those mentioned in the statute, fell within the 
purview of the Doctrine of Superstitious Uses, which took its origin from 
the statute and became applicable to certain trusts for pious uses on 
grounds of public policy. This doctrine has no applicability whatever to 
trusts in India, and therefore, with great deference to the learned Judge, 

I venture to say that their Lordships’ observation in Yeap Cheah Neo v. 
Ong Cheng Neo (1) quoted by him, has no applicablity to Parsis in Bombay 
or to the trusts created by them. 

That it was possible that their Lordship/S’ decision might have been 
different if they had evidence before them proving the usage and customs 

(1) (1876) L. E. 6 P. 0. 881. (2) (1885) 2 My. & K. 684. 
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1807 prevailing amongst bhe Cbino?e oommuniby at Penang, appears from the 

DEO. 2. observations in the judgment at page 395, where they say ; 

The devise of Uie two planUtiocs , . . is '3e'’i3e in perpetuity 

ORIGINAL niie>tioQ if? whether it can be regarded aa » gift for a, Charitable use. The 

weight of authority is against a devise of this nature being ?o held m the case of an 

Fnqlt^h will ' and' the only point, therefore, requiring consideration can be. whether 

33 B. 122=10 anything in Chinese usages with regard to the burial of their dead, and in the 

Bom. L. R. arrangoments for that purpose at Penang, which would render suoh an appropriation 
417=1 I. C. beneficial or useful to the public It is to bo obaorvod that the extent of the 

plantations nowhere appears, and it may be they contain more land than would be 
required for the purpose of a family burial ground. In the absence of any informa- 
tion respecting usages of the kind adverted to, and of the extent of those plantations, 
their Lordships feel unable to say that the decree on this point is wrong." 

[203] Side by side with Yeap Cheah Neo v. Ong Cheng Neo (l), 

Mr. Justice Jardino refers bo Foimct'nbi V. The Adnocaic-General oj Bom- 

bay (2). lu bis judgment in tbat case Mr. Jnsbioe West refers to Ycap 
Cheah Neo v. Ong Cheng Neo (L), and it is most instructive to notice his 
observations as to that case and its applicability to trusts in India. At 
page 50 of the report his Lordship observes : — 

“As to the ultimate trust for constructing wells and aiding marriages and pilgrl' 
mages, the case of AVo v. Neo shows that the rule against perpetuities extends to a 
Colony where the I’ngUsh Daw ia enforced ou.'t/ s >/ui'as OiQt loto is (idoptea ip the cir- 
cw>i$t‘tnce 9 oj the coinmnnity, because it is regarded as having its foundation in princi- 
ples of general application. But it is subject to exception in the case of ‘ Charities • 
liberally construed as objects ‘useful and beooficiaP to the community. But useful 
and beneficial in what sense ? The Courts have to pronounce whether any partiouUr 
objeot of a bounty fills within the definition ; but they must in general apply the 
standard of Customary Law and common opim'ou amongst the co7nmn)iiiy to whtch the 
parties interested, belong. 

Tho same principle enuociatied by Mr Justice West in this case found 
expression in bho much earlier oaso of Kojahs and Memons (3), 
and this principle ought, I think, always to bo kopt in mind by the Courbs 
in India, dealing with trusts and settlements created by t.boso communi- 
ties in India, who are not covered by the exception created by statute in 
favour of Mahomedans and Gentoo^i, and to whom English law is promis- 
cuously applied. 

Before finally leaving Lwibuwallas case (4) I ought to notice 
another passage in the judgment, where Mr. Justice Jardino says : — 

“ Tht other object, viz.^ the acquiring by a few private persons of benefits through 
the proteotion of the Furohurs seems to mo to rosomblo a gift to a private company 
and therefore not a gift to a charitable use." 


The learned Judge relies on tho cases of Cocks v. Manners (S'), and 
the Attorney-General v. Haberdashers' Coynpany (6) as authorities for the 
above passage. In the first of these oases bhe Court had to deal with gifts 
to two chapels, a convent and a [204] society of sisters of charity, and in 
the second case the gift was to a company in London “for increase of their 
stock of corn.” It is very difficult to find whore the resomblauoe of trusts 
for Muktad ceremonies with gifts to private companies comes in, but it 
seems bo me that the whole difficulty has arisen from tho fact that the 
learned Judge was led into forming erroneous views as to bho real nature 
and objects of the trusts ho had before him. 

In the course of the trial much has been said before me about 
Masses in Ireland and gifts for saying Masses for tho repose of the souls 


(1) (1R76) L. R. 6 P. C. 331. 

(2) (1881) 6 Bom. 42. 

(3) (1847)P. 0. C. no. 


(4) (1887) 11 Bom. 441. 

(B) (1871) L. R. 12 F.q. 674. 
(6) (1884) 1 My. & K. 420, 
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of hhe dead, and it appears to me to be very useful here to consider how 
the Courts have treated those gifts. The gradual but radical change that 
has come over the Courts when considering the questions relating to 
gifts for the celebration of Masses is most remarkable. The law relating 

to religious trusts prevailing in Ireland ought really to be the law applU 

cable to religious trusts in India. In Ireland, as in India, there is no epta- 33 B. 122=10 
blishad Church, and all religious creeds are alike in the eye of the law. 

It is, therefore, to the Irish cases that we must look for help and 
they have a far greater applicability to religious trusts in India than 
some of the English cases relating to the same subject. It is not necessary 
to refer to cases earlier than Attorney- General v. Delaney (l). This and 
the two subsequent cases I propose to refer to give fairly elaborate and 
exhaustive summaries of the statute and case law relating to religious 
trusts in both England and in Ireland. 


417=1 I. C. 
884. 


In the course of an elaborate judgment delivered by him in Attorney- 
General V. Delaney (1), Chief Baron Palles held that . trusts for the cele- 
bration of Masses in private were invalid, as not being charitable, but 
expressed a very strong opinion that if the trust had been for the celebra- 
tion of Masses in public, the trust would have been a good and valid 

charitable trust in the eye of the law. His colleagues on the Bench 

Barons Fitzgerald. Dowse and Deasy — were not prepared to go to the 
length the Chief Baron had gone, and guarded themselves by declaring 
that they must not be taken as holding that the opinion expressed 
[205] by the Chief Baron was the judgment of the Court. The 
Court in this casa contented itself by saying that they left the question as 
to whether a trust for Masses directed to be celebrated in public would or 
would not be a valid charitable trust, open to be decided whenever it may 
arise. Twenty-two years afterwards it did arise in the case of the 
Aiiorney-General v. Hall (2) wherein a Bench consisting of Lord Ash- 
bourne. the Lord Chancellor of Ireland, and Lords Justices FitzGibbon, 
Barry and Walker, held that “a bequest to a Roman Catholic priest, to 
be applied for Masses to be celebrated publicly in a specified Roman 
Catholic Church in Ireland for the repose of the testator's soul, is a valid 
charitable bequest,” 

Thus, what the Chief Baron Palles had expressed as his opinion was 
pronounced to be a judicial finding nearly a quarter of a century after- 
wards. 

But by far the most remarkable advance in the law was made in the 
great case of O'Ranlon v. Logue (3). By a curious coincidence it happens 
that Chief Baron Palles was a member of the Bench which decided this 
case — the other Members being Lord Chancellor Walker and Lords Justices 
FitzGibbon and Holmes. In the whole discussion before me, and amongst 
the numerous authorities cited before me, I consider that the case is by far 
the most important and has the closest bearing on the question I am now 
Considering. The testatrix in this case devised and bequeathed all her pro- 
perty to trustees upon certain trusts, the ultimate trust being “to sell and 
invest the proceeds and to pay the income thereof from time to time to the 
Roman Catholic Primate of all Ireland for the time being, to ha applied for 
the celebration of Masses for the repose of the souls of my late husband, 
my children and myself." The Court, after a most elaborate and exhaustive 


(1) (1875) I. R. 10 0. L. 104. 

(2) [1897] 2 I. B. 426. 


(8) [1906] 1 T. E. 247. 
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ov6rr\i\e^ AUorney --General v, Dslanvf (l-)» bhirby-ona years 
affeer deci'^ion, and held. : — 

“ That fi bequest fo- in pgrpeli'iifcy ^ £?ooi cluritvhle ffift, \¥hHh«t th^ta 

\9 n. direotioa that tha flhoaVl be cilebrafcel iQ pablic or not." 

_ r206] Whab are ■^fass 0 s is fully explained in Attorney -Oeneral v. 

T)danen (l) some exfcracbs from the prayers reoibed during the oelebra- 
417=1 i, d. bion of bhe Masses are j^ivan in bhab ca'e. Though commonly bhose 

prayers are supposed bo be reoibed for bhe repose of bhe souls of bhe dead, a 
Tieru‘=al of bhem will show bhab, very much like bhe prayer said by bhe 
Parsi priesbs during bhe Mukbad ceremonies, bhey are prayers involving a 
sacrifice bo God. invoking blessing on mankind, and including worship of 
bhe Greabor. They aro prayers offered bo God to propitiate His anger, bo 
return thanks for His beneftb and to bring down His blessings upon bhe 
whole world. The celebration of bhe Masses is, like the oelebration of 
the Muktad ceremonies, an Act of Divine Worship, and the performance 
of Masses helps bo maintain the priestly class, the moneys paid bo them 
for Masses forming a portion of their ordinary income and means of 
livelihood. 

No apology is necessary for transcribing here oertain passages from 
bhe judgments delivered in this case; first, because those passages have the 
closest and the most important bearing on the present case; and secondly, 
because bhey contain sentiments and thoughts the most ennobling that 
humanity could utter. The Lord Chancellor, in bhe course* of his 
judgment, says (at p. 259): — 

“Th^ire are flome logil propo^ifciOQ?! to tho ohq for which it wo aid be 

mere pedantry to oito authority:— That in speaking of wh it ifl ‘charitable’ we ase 
the word in theartifioid “on^e, which dofi'^od from the statute 4^ ‘Rliz. o. 4; (6) that 
included amongst charitable obiect'^ one which, according to the idoa^ of the giver, 
U for the oublio benefit; frt thit a gift for the advanocin'int of ‘religion’ U a charitable 
gift: and that in apolying thU principle, the Oourt doo^ not enter into an inquiry a? to 
the truth oc aoiindno^q of any religious doctrine, provide! it bo not contrary to morale, 
or contain noth'ogoontr^rv to law. Ml rclig'oQA aro opial in tho ove of the Law. 

. . Whothor the aubjeit of the gift be religioue or for an educational purpone, 
tho Court dcoq not Bot UD ite own opinion It U enough that it ie not illegal, or 
contrary to public policy, or opposed to the aottled principles of raoralitv.” 

f207] Chief Baron Palles, in the course of his judgment, after review- 
ing all the English and Irish authorities, goes on bo say (at p. 270) : — 

The acts of worship of a Church are admitted, by all theislio religions, to tend to 
disohargf^, to some extent, the debt duo to Prodlby the general body of the faithful, 
and to bring down unon them temporil and spiritual boacfiti. But these acts must 
be performed by mlnisterB of that Church; and thus ths gifts .ara in a two-foM manner 
charitable— first, and princioally. bv reason of the mot^* which is the essence of the 
gift to God, the gift which is to be applied to TTis Divine Worship: and seoondly, by the 
modem which ibis to be so appliel. 71 / 7 .. in the maintonauoo and support of the 
ministers by whom the acts of worship are to be performed.” 

That there is a most striking rosemblanoe between the ceremonies 

performed and prayers recited during the Muktad days and bhe performance 

of Masc;eswill appear from the following passage in bhe Chief Baron’s 
jndgmenb (at p. 274) 
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The flervioe of Mass “is an act of divine worshin r^f pu , i « • ^ 
praise, adoration, and thanksgiving, involving a rotitinn fn 

spiritual, lor all tbe faithful alive, wUtheV p^^^^^^^ 

exaoUy what the wi(;ne^se<; havo =;aiil wibh racard to the 
Mqkta ^emon.es, with perhaps thi . addition, that the prayers recited bv 
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the Zoroastrian priests are more altruistio, and the petition for benehts ig 
not oonhned to the faithful but is universal. 
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The Chief Baron goes on to say (at p, 276) : — 

“ The existence of a divine service is essential to all religions ; and equally 
essential is the existence of a privileged class, a priesthood or a ciaaa of ministers, by 
•whom that divine service shall be celebrated, on behalf of the Church. The divine 
service of the particular religion must be defined by the doctrines of its own religion. 
Without those doctrines it cannot exist as a divine service. Without a knowledge of 
those doctrines, the spiritual efieot of the service cannot be understood. Consequently, 
the efieot of the divine service cannot be known, otherwise than from the doctrines of 
its religiou, coupled with a hypothetical admission of their truth. But the aavance- 
nient oj any theistic religion js charitable ^ and such advancement may result Jrom an 
increased number of the celebrations of its divine service. Therefore the charitable 
nature of a divine service must (when the religion is not an established one> depend 
upon the ohaiaoter of the act, not objectively, but according to the doctrines of the 
religion in question. 


OBlGlNATi 
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[308] In the course of the argument before me it has been strenuously 
contended that the performance of the Muktad ceremonies results in no 
public beneht; that it merely has a tendency to put money in the pockets 
of the priest, and that the recitation of the prayers and the compliance with 
all the solemn rituals accompanying the performance of the ceremonies 
have no real e£doaoy and do not result in any benefit of a public nature. 
This identical question is dealt with by the Chief Baron, and the conten- 
tion is refuted in the most effectual manner. He says (at p. 276) : — 


‘*But when it (the Law) knows those doctrines, although it knows that, accord- 
ing to them, such an act has the spiritual efficacy alleged, it cannot know it oOjecitvely 
and as a fact, unless it also knows that the docuines in question are true. But it 
never can know that they are objectively true, unless it fiist determines that the 
religion in question is a true religion. This it cannot do. It not only has no means 
of doing so but it is contcary to the principle that all religions are now equal in the 
law. It follows that there must be one of two results : either — (1) the Law must cease 
to admit that any divine worship can have spiritual efficacy to produce a puDlio bene- 
fit, or, (2) it must admit the sufficiency of spiritual efficacy, but ascertain it according 
to the doctrines of the religion whose act of worship it is. 

“ The first alternative is an impossible one. The law, by rendering all religions 
equal in its sight, did not intend to deny that which is the basis of, at least, all 
Christian religions, that acts of divine worship have a spiritual efficacy. Uodoso 
would, virtually, be to refuse to recognise the essence of all religion. 


“ The other result must, therefore, necessarily ensue. It must ascertain the 
spiritual efficacy according to the doctrines of the religion in question; and if, accord- 
ing to those doctrines, that divine service does result in public benefit, either 
temporal or spiritual, the act must, in law, be deemed charitable.” 


Now, in this case it is proved beyond doubt that according bo the 
doctrines of the Zoroastrian religion the performance of the Muktad cere- 
monies is enjoined— that it is the duty of all Zoroastrians to have these 
Goremonies performed. The Court has before it the knowledge what 
ceremonies are obligatory and what are optional the Court has before it 
the prayers ordained to be recited during the ceremonies the Court has 
before it the evidence of witnesses proving that these ceremonies 
have to be performed by priests who are paid for doing so and such 
honoraria as they receive form a portion of their income, and are their 
[20i)] ordinary means of livelihood. The Court is then in a position to 
judge how far the witnesses are right, when they say the performance of 
such religions ceremonies amounts to an act of Divine worship which is 
believed by the community bo bring down to the world both temporal 
and spiritual benefits — not only on those that perform the ceremony — 
bnl on the whole community — on their country and their Sovereign — on 
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1907 all mankind— on the Universe. If tjhis is the belief of bhe communiby — 
Dec. 2 , and ib is proved undoubtedly bo be the belief of the Zoroasbrian com- 

mUDity — a secular judf^e is bound to accept that belief — ib is nob for him 

to : it in judgment on that belief — be has no right to interfere V7ith the 
' consc’onca of a donor who makes a gift in favour of what he believes to 
88 B. 122=10 bo in advancement of his religion and for the welfare of his community or 
Bom. L. R. of mankind, and sav to him, “You shall nob do it." This Court can only 
^ judge of the efficacy of such gifts in procuring public benefits by the belief 
of the donor and of the community to which he belongs - the belief of 
those who profess the religion — the ordained ceremonies of which the 
donor desires performance. 

Lord Jusbioo Fibz Gibbon, speking on the point, says (at p. 279) : — ■ 

Iq determining whether the retforniiiDCO of aav partioular rite promotes any 
particular religion, and henohts the inemberfl of the Churoh or denomination, or 
body, who profess it, the secular Court must act upon evidence of the belief of the 
members of the community concerned. It ca»j have no otVior guide upon that subieot. 

The exclusiveness, the vagueness, or the self-suffioionoy of principles religious- 
ly held by particular creeds, whether they ro.st on dogma, or on conscience, cannot 
exclude those who profess any lawful creed from the benefits of charitable gifts. 

it would be strange, indeed, if bequests for the promotion of total abstinence, 
or even vegetarianism: for the maintenance of a place of worship, or of a minister, 
for a small congregation of peculiar people ; for the dissemination of the works of 
Joanna Soutbeote; or for the prevention of cruelty to animals, should be held, as 
they have boon, to be charitable objects, if a provision by a Uoman Catholic, for 
Homan (Jatholics, for the celebration of the Mass, more especially in Ireland, where 
Superstitious Uses' are not urnkt prohibiia, were to be excluded from that category." 

To tbip I would add that it would be stranger still in a country like 
India, where superstition abounds, where each commmunity is [2103 by 
the Crown left free to profess what religion it pleases — from where the 
doctrine of superstitious uses is rigorously excluded, where trusts of lands 
and moneys in perpetuity for idols and similar trusts are recognised and 
enforced by the Courts that a Parsi professing the Zoroastrian religion 
should be precluded from making a gift for. the performance of religious 
rites and ceremonies which ho is enjoined by the religion he professes to 
perform, and the non-performance of which, according to bis religion, is a 
great sin. Why should he be precluded from setting apart a portion of 
his property and devoting it to a purpose which be believes veould re- 
sult in benefits to himself, bis family and his community— in promoting 

the religion he professes and saving his descendants from committings 

a sin should oircumstanoes place thorn in a position of inability to per- 
form these ceremonies for want of means. On this point in the same 
case Lord Justice hitz Gibbon, a Protestant Judge, observes (at p. 280) : — 

‘Myl^ro^GoaUnL“'\'Z'M ‘ ‘°“Wng the very 

a.tholic religion that he regatdeTrgiU o 

ing from such a Sacrifice n. ^ of seour- 


liwre or neroaltor, a man's oood wnrba win V* * - ur lurm, 

in that sense— enters into ilmnqf nvn^v follow him — an ingtodiout of selfishness 
belief that it will i)onefit othorq- fr>r not of oharity; and if tbo act is done in the 

poor lends to the Lord it can bo nonn ^ 

his reward in heaven '• oharitable because the giver looks foe 


his reward in heaven.” ^ oh«itable boe.iuso the giver looks lot 

Lora FiUG,bbon eods Irls i„a8„.„t b, 

ity. eia Dot within '‘’^'>0“ iroui huuwn- 

lower 01 any earthly tribunal to entortain the question 
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whether these propositions are true. But it is for us to decide that belief in their 
truth IS part of the faith of the members of the Church which has laid them down ” 

Speaking of the belief of the Roman Cafebolios in the efficacy of the — - 

performance of Masses being benefits to the community, Lord Justice Oeighnal 
Holmes says (at p. 286): — Oiviii. 


“ A temporal Court in Ireland, having no authority to decide for itself whether 33 B. 122=10 
It was true or not, must take as its guide the belief of the Church of which the testa- Bom. L. R, 
trix IS a member.’* ai 7 — < i n 


[211] I would like here to say that so far as I am concerned, I have 
scarcely ever come across a case in a Court in another country bearing 
closer resemblance to facts and contentions of a case before our Courts 
than the case of O’Hanlon v. Logue (1) bears to the present case. It must 
be remembered that it is decided by the tribunal having the highest juris- 
diction in a country in which religious matters bear remarkable analogy 
^ this country — Ireland like India having no established Church, no 
State religion, and where the doctrine of superstitious uses has no appli- 
cation. It is decided as recently as 1906, its pronouncements are clear 
and emphatic; there is no element of doubt or a note of uncertainty in the 
judgments pronounced; every case of importance on the subject, ancient 
or modern, is carefully considered and the question before the Court 
finally and definitely settled. Judgments such as those pronounced in 
this case must command the respectful attention of other Courts deciding 
similar questions. This case alone is sufficient to set at rest all doubts 
and remove all difficulties in the decision of this case, and enables me to 
answer the question before me — 


Whether the Trust declared in respeot of the Government Promissory Notes 
for 15,000 Rupees mentioned in the plaint are valid.” 

in the affirmative with considerable confidence. I hold that Trusts 
and bequests of lands or money — for the purpose of devoting the incomes 
thereof in perpetuity for the purpose of performing Muktad, Baj, Yejushni 
and other like ceremonies, are valid “ charitable *’ bequests and as such 
exempt from the application of the Rule of Law forbidding perpetuities. 

The only other question to be considered is as to costs. The plain- 
tiff is a member of the Bar, and as such he has cor\ducted bis own case. 
At the end of the ease he intimated to me that he does not propose to 
saddle the trust funds with his own fees. This is generous of him. I ought 
here to say that throughout the whole case the attitude of the plaintiff 
was most correct. He did not come to the Court for the purpose of 
dividing the Trust estate. His share in the funds would have been so 
small that it vvould not have been worth his while troubling about it if 
his [212] motive had been merely to share in the division of the funds. 
On the very first day the matter came on before me, he expressed his 
perfect willingness to have the matter decided against him, which, of 
course I bad no power to do in the face of the decision in 11 Bombay and 
in the absence of any materials before me. He came to Court for direc- 
tions as the original Trustees bad all died, (he ceremonies bad remained 
Unperformed in the previous year, and the income of the funds remained 
unutilized. His single-handed but vigorous fight has saved the case from 
being stigmatised as a one-sided show or a happy-family arrangement. He 
is entitled to his costs ; whether he takes them or not it is for him to 
decide. Had the other parties, excluding from this expression, of course, 
the Advocate- General — followed the plaintiff’s example as I had hoped 
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, they would and offoredfco bear bhoir own costs, the plaiubitl s unselfish 

DEO Q offer would have been mosb useful. When I gave expression bo my m. 

— clinabion to give priority bo the Advocate-General for his costs a most 
ORiGiNAli acrimonious discussion ensued. Mr. Babadurji vigorously resented the 

suggestion, and argued— 1 now find correctly— that there is no precedent 
aa for such an order and bhab in would be a most unusual order to make. 

Bom, L. R. Mr. Kanga claimed priority for the costs of his clients and argued that his 

417:91 1. C, olienbs were trustees, aod as such were entitled to have their costs paid 

out of the funds taxed as between attorney and client. He claimed a 
lien on the funds for his costs. Mr. Kanga’s olienbs are nob Trustees. 
They are merely the executor and executrix of the will of one of the 
original Tiustee and are in exactly the same position as the plaintiff who 
is Administrator of the estate of another original Trustee, and the tenth 
and eleventh defendants, who are executors of the will of the third 
original Trustee. That his clients are m possession of the Trust property 
is merely an incident due to the fact that their Testator was the last 
of the Trustees to die. This circumstance does not alter their position or 
give them any preferential rights over others as to costs. Mr, Baikes, 
the Acting Advocate-General whom 1 directed to be added as a party, has 
made a successful fight for the Trust and earned the gratitude of all 
those interested m upholding the Trust, and 1 would be extremely sorry 
if his costs are not fully recovered from the Trust Funds, I regret 

I can find no precedent enabling me to give him priority as to his cotbs. 
The only order under the oiroumstanoes, 1 can make, is that the costs of 
all parties appearing before me be paid out of the Trust property — those 
of the Advocate-General being taxed between attorney and client. Costs 
to be taxed as if this Originating Summons had been a long. cause. 

i cannot conclude this judgment without expressing my sense of 
obligation to the members of the legal profession engaged in this case, 
most especially bo Mr* Babadurji, for the very valuable assistance they 
have rendered to the Court throughout the case. 

Attorneys for the plaintiff: — Messrs. Wadia^ Gandhu & Co. 

Attorneys for defendant No. 1 : — Messrs, tesionju Hushm & Kola. 

Attorney for defendants Nos. iO and 11: — Mr. F. S. Batlivala. 

Attorneys for defendant No. 12 : — Messrs. Jekangir, Gulabbhai and 
Billimoria. 

Note ^^iUHoieed words or sentonooR, ocourring in qaotabioud fronr treatises ot 
docuinenti and embodied ia this judgmoub, indioato that Mr. Justice Davar dosiced 
to emphasise those particular words or seutoncos aad do uot iudioate that they weet 
80 italicised iu the origiaals from which the quotatioos are takon.-^KDi'XOH. 


33 B.213 (=1 I. C. 869^8 Ci\ L. J. 269:^=10 Bom. L. R. 761). 

CBlMlNAL BEVISION. 

Bejore ChieJ Justice ScoU^and Mr. Justice Heaton. 

Emperor v. Babulau Kanaivalal.* 

[17th July, 1908.] 

Pinal Code {Act XLV of I860), s^cs. 21, Public Servant — Obstruction io a pu61id 
sevvayii— Clerk in the cess-coiUctyon department of a Dieirici MunictpalUy^Boin* 
bay District Muntetpai Act [Bombay Act III of 1901). 

A clerk in the ooas-oolleotioa dopartmout of a Pistriot Municipality oonati- 
tuted under the Bombay Piatriot Municipal Act (Bombay Act Ul ot [21*3 1901), 


• Oriminal Application for Revision No. 86 of 1908. 
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is a pablio servant within tha meaning oi seotion 21, ola.ine 10 of the Indian 
Penal Code (A.ot XLV of 1^00); and any obstcnobion offared to him in exeoation 
of his duties is an offenoe pinishable under section 1^^ of the Code. 

This was an applioabion for revision under saobion 435 of the Cri- 
minal Procedure Code (Aob V of 1893) a^ainsb the oouviobion anl sanbenoa 
recorded by bha Honorary Firsb Glass Magisbrabe of Ahmedabad. 


The oomplainanb was a clerk in the cess-colleobion department of 
the Ahmedabad City Municipality. 


The municipality served a bill for privy tax (Rs. 2-10) upon the ac- 
cused in respect of his house. The amount not having been paid, a notice 
of demand was served upon the accused. The Municipality subsequently 
obtained a warrant of attachment, which they athampbed to serve through 
their clerk, the complainant. When the complainant went to tha accused s 
house to execute this warrant ha was obstructed by the accused, who 
was thereupon tried for and convicted of an offence punishable under 
section 186 of the Indian Penal Coda (Act XLV of 1860). Tha accused 
was sentenced to pay a fine of Rs. 25. 

The accused applied to the High Court. 

L. A. Shah, for the accused. 

The complainant is not a public servant within the meaning of sec- 
tion 21 of the Indian Penal Code. The act of the accused therefore does 
not amount to an offence under section 186 of the Code. 

There was in the old Municipal Act (Bombay Act II of 1^84. section 
46) a provision making all Municipal servants public servants within the 
meaning of section 21 of the Indian Penal Code. The present Municipal 
Act (Bombay Act III of 1901, section 45) however makes only particular 
servants public servants for certain limited purposes. 

The case of Bbq v. Nantamram Uttamtam (1), which is against my 
contention, was decided under the old Municipal Act of 1859, where there 
was no provision corresponding to section 45 of the [2l3] present District 
Municipal Act. Referred to EmpeTOT v. Qulab (2) and EmpBTor v. 

Esehiel (3). 

M. N. Mehta, for the complainant, was not called upon. 


Scott. C. -T.:— The accused and his wife were living together in a 
bouse in Ahmedabad and were liable for Rs. 2-1-0. in respect of privy tax 
for the house they were living in under section 82 of Act HI of 1901. A 
bill for the sum claimed for the tax was presented to the accused although 
the bill itself was made out m the name of his wife. The bill not having 
been paid notice of demand in the statutory form prescribed in Schedule 

B was served upon the accusal and on his failure u 

served upon him by the complainant Lakshmishankar Maganlal who was 
a clerk in tho oass-colleotion department of the Ahmedabad Municipality. 
When the warrant of attachment was taken to the accuse or execu ion 
according to law the accused obstructed the complainant in the execution 
of the warrant. For this he has been charged under section 186 of the 
Indian Penal Code and there is no doubt that he is guilty if the com- 
plainant was a public servant executing his duty within the meaning of 

that section of the Indian Penal Code. , i.- i , « MnN 

Public servants are defined by the Penal Code, section 21; clause (10) 
of that section includes in the term " public servant every officer vrhose 
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dufjy iti is as such officer bo reoaive any properby for the secular purpose 
of any baluka or disfcricb. 

Wo are of opinion bhab fehe oomplainanb being clerk in the cess-oolleo- 
bion deparfcmenfc of the Municipaliby fails wibhin bho words of clause (lO). 
which we have read, and we are supporbed in bhab conclusion by bhe 
judgmenb of bhis Courb delivered in bho case of Beg v. Nantamram UUam~ 
ram (1). 

We, therefore, think bhab bhe oonviohion was right and we dismiss bhe 
application. 


33 B. 216 {=10 Bom. L. R. 488=21. C. 294). 

[216] ORIGINAL CIVIL. 

Before Mr. JuHice Chandavarkar and Mr. Justice Batchelor. 

Sir Jehangir Gowa3ji Jrhangir. Appdlant and Plaintiff, v. 

The Dope Mills, Limited, and c.thers, 

Re<ipondeni<i and Defendants.* 

[3rd March, 1908.] 

Practice-^Decree^No specific directinn as to accounts m the decree-^C ourt cannot 
direct accounts to be takey\ before the ComTnissionor lohen parties have arrived at 
an agreement after the decree — Appeal nucdi an order. 

A decree of the High Court on the Original Side contemplated an account 
being taken between the parties but it waa silent on the question as to how 
that account was to be taken, whether by the Commissioner or by some person 
selected by both the parties. The Court of first instance decided that where a 
direction as to account ought to h^vo been incorporated in a decree when 
passed it was oompotcnt to the Court at any st^go of proooodinga to diteob ne- 
cessary inquiries or accounts to bo made or taken. 

Held, on appeal, that as some account was taken under the decree by a person 
appointed jointly bj the parties, a new ngreoomont had come into existence 

superseding the decree, and the Court was not competent to make the order 
appealed against. 

An appeal lies against an order of a Judge sitting on the Original Side if that 
order decides a question of some right between the parties. 

[Ref: 35 Mad. 1 ; 67 1. G. 10=3-1 C. L. J. 405 : 77 I. C. 171=35 Bom. L. R. 888.] 

Appeal from an order of Davar, J. 

The plaintiff, Sir Tehangir Cowasji Jehangir, as mortgagee in posses- 
sion of the properby of bhe first defendant company, The Hope Mills. Limib- 
ed, insbibubed this suit in August 1903 bo recover bhe moneys due bo him 
under his mortgage and prayed bhab in default of payment bhe right bo 
redeem may be foreclosed or bhe mortgaged promises might be sold. The 
mortgage was dated the 5th April 1900. After the date of bhe mortgage 

30bh of May 1901 had entered into an agreement with 

the hrsfc defendant company under the terms of which he worked the Mills 
01 the company. 

On the 26th of .January the plaintiff obtained a decree which was 
defective ,n some respect. On the 9bh Aup-ush 1904, an application 

M or was refused [217] on the ground 

determbed^^ amount duo to the plaintiff as first mortgagee was not 

ino October 1907 one Jivanlal Ohoonilal Ghinoy, olaim- 

n^ bejhe^enior partnej^in the fir m of R angildas Bhookandas and Co. 

* Suit No. 490 of 1903 : Appeal No. 3 of 1908. 

(1) (1869) 6 Bora. H. C. R. Or. Ca. gI* 
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agents of the first defendant company, obtained on behalf of the company, 
a rule nisi calling upon the plaintiff to show causa “why he should not 
pass his accounts as first mortgagee in possession of the moveable and 
immoveable property of the said first defendant company before the Com- 
missioner for taking accounts.” -- * 

The rule was argued before Davar, J., on the 21st November 1907, 83 B. 216=10 
who made the rule absolute by ordering the plaintiff to pass his accounts Bom. L. R, 
before the Commissioner. 

Against this order the plaintiff appealed. 

ScoUt Advocate-General, and Eobertson for the appellant. In the 
course of this argument they referred to the following CB,ses :^Ajudhia 
Pershad v. Baldeo Singh (1), Nandray/i v. Babaji (2), Ttluck Singh v. 

Parsotein Proshad (3), Tara Prosad Bog v. Bhobodeh Boy (4), Akikunnissa 
Bibee v. Eoop Lai Das (5), Tara Pado Ghose v. Kamini Dassi (6). 

Setalvad (with Eaikes) for the respondent. 

Chandavarkar, J “We are of opinion that the order appealed from 
ought to be set aside. 

A preliminary point has been raised by the learned counsel for the 
respondent that no appeal lies from that order upon the ground that it 
was made under either section 206 of the Civil Procedure Code or Rule 
305 of this Court’s Rules. 

In order to bring the order under section 206 of the Code it is neces- 
sary that the application was made to bring the decree into conformity 
with the terms of the judgment or to correct or rectify a clerical or aribh- 
mefeioal error found in the decree. Now, it is not protended by the counsel 
for the respondent that the decree or order was defective on the ground 
of a clerical or [218] arithmetical error ; nor has it been argued that 
there was any inaccuracy to bring the decree within the terms of Rule 
305. What has happened is that while the decree contemplated an 
account being taken between the parties, it was silent on the question as 
to how that account was to be taken, whether by the Commissioner or 
by some person selected by both the parties. It is argued that the omis- 
sion was due to pure inadvertanoe, but we do not think we can presume 
anything of the kind, because, as the learned Advocate-General has said, 
the decree n?si was settled by the solicitors of the parties and they could 
not have failed to note what the terms they settled would mean. 

Under these circumstances we must presume that the omission was 
intentional. The decree left it open to the parties to have the account 
taken and settled privately by some person of their nomination. 

We do not think that the application made before the learned Judge 
in the Court below can be treated as one for the mere amendment of the 
decree under either section 206 of the Code or Rule 305. 

It must be remembered that the defence set up by the appellant in 
the Court below was that after the decree, new rights had come into exis- 
tence ; that the decree having contemplated an account being taken, lb had 
been taken by a person appointed jointly by the parties with the result 
that a certain sum was found due by the respondent company to the 
appellant. This is not disputed. In this state of facts the rights of the 
parties would fall within the law enunciated in the case of McKellarv. 

Wallace (7). There the Right Hon. T. Pemberton Leigh in delivering the 


(n (1894) 21 Cal. 818 at p. 823 

(2) (1897) 22 Bom. 771. 

(3) (1895) 29 0al. 924. 

(4) (1895) 22 Oal. 981. 


(5) (1897) 25 Oal. 133. 

(6) (1901) 29 Cal. 644. 

(7) (1868> Moo. 1. A. 372 at p, 395, 
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Judgment says : — “The law in oases of this kind I apprehend to be per- 
fectly clear. Parties having accounts between them, may meet and agree 
to settle those accounts by the ascertainment of the exact balance * 
and, if they mean to ascertain the exact balance, it may be necessary 
for that purpose, and probably is necessary in most oases, that vouchers 
should be produced, and that all the information which is possessed on 
one side and the other, should be furnished in the settlement of those 
[2l9] accounts ; and, if it afterwards turn out that there are errors in the 
account, it is a sufficient ground for opening the account and for setting it 
right in a Court of Equity. If on the other hand, persons meet and agree, 
not to ascertain the exact balance, but agree to take a gross sum as the 
balance; a sum which one is willing to pay, and the other is content to 
receive as the result of those accounts; it is obvious, that the production of 
vouchers is entirely out of the question, and errors in the account are so 
also, for the very object of the parties is to avoid the necessity for producing 
those vouchers, upon the assumption that there are or'may be errors in the 
account so settled, therefore, it is either an account stated and settled, in 
the formal sense of that expression, or, it is the case of a settlement by 
compromise. In either case it may be vitiated by fraud;— in either case it 
is good for nothing, if, either from the collusion of the parties, upon the 
circumstances under which the settlement takes place, it is proved in a 
Court of Equity, that the transaction was nob so fairly and so fully under- 
stood between the parties, either from the confusion in which it was in- 
volved, or, from misrepresentations made on the one side or the other, as 
it ought to have been, and that injustice has been done bo either side". 

Therefore, if there is no fraud, it is a settled account and gives rise 
bo new rights between the parties to the decree. Under these oiroum- 
stancos, what the learned Judge was deciding was the question of a right ; 
by his order he has varied the decree which he had no jurisdiotion to do 

in a proceeding such as this initiated by a rule nisi. We must, therefore, 
hold that an appeal lies. 

Another cogent ground is that the order now under appeal requires 

^e plaintiff to file a suit. That certainly affects the plaintiff*s rights. 

The plaintiff is entitled to say that ho is not bound bo file a suit. If the 

respondent questions the agreement between the appellant and the 

company there is no reason why the respondent should not. if he ohooses, 

tie a suit to have that agreement cancelled : why should the appellant 

be coirpe led to file a suit V We think that again leads us to hold that 
an appeal lies. 

„ held that an appeal lies, we now come to the merits, 

which I have made, dispose of that point also. We 
. was no question of any amendment, and if now rights have 

toTo),- ° Court was not called upon 

bee^n an"!Tr upon. The plaintiff says there has 

tenea “g^een^ent has come into exis- 

that the deorafl ic fi'^puted. His defence is in fact 

onen tn ft / i % agreement. If it is so, it would be 

TTn^L tfiat agreement oanoelled. 

against with cotts. must reverse the order appealed 

ment set up by\^lwrdaL^?ff *''^® whether the agree- 

P y the plaintiff falls within section 257 A of the Code ol Civil 
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Procedure, That is not a question ■which was before the learned Judge or 
which can arise in this proceeding. The question now merely is whether 
the_ decree should be amended or not, and therefore, no question under 
section 257 A can arise, nor can any question as to the (invalidity of it up- 
on any other ground be gone into. ^y.-;vr 

We set aside the order and discharge the rule -with costs. 

The appellant is entitled to add the costs to his mortgage debt. 
Attorneys- for the appellant Messrs. Mulla & Mulia. 

Attorneys for the respondent : — Messrs, bhaishankart Kanga & 
Gitdharlal; Messrs. Malvit HiralaU Modi & Eiinchhoddas^v^u^ Messrs. 
DaphtarytiFarrera & Divan. 


33, B, 221 (=10 Bom. h. R. 973=9 Cr. L. J. 226=2 I. a 2(7=4 M. h. T. 43). 

[221] ORIGINAL CRIMINAL. 

Before Ch%ef Justice Scott and Mr. Justice Batchelor. 

In re Bal Gangadhar Tilak, 

[8th September, 1908.] 

Criminal Procedure Code {Act Y oj 1898), sectiom 233, 234:, 235, 236, 337, and 239— 
Charges^ joinder oJ chargcs^Privy Counciiy leave to appeal io, in criminal case— 
PraciicQ and Prccedure, 

The aooased was charged with an oSeoce punishable undec section 124A of 
the Indian Penal Code (Act XLV of 1860) in reapeot of an article which he pub- 
lished in his newspaper and also with ofiances punishable under sections i24A 
and 153 a of the Code with regard to another article which he published in the 
same newspaper. For all these oSences he was tried at one trial, and was con- 
victed and sentenced for each of them. 

Beld. that there was no irregularity in the trial on the ground of misjoinder 
of charges. 

Sections 234, 235, 236 and 239 of the Criminal Procedure Code, 1893, mention- 
ed as esoeptions in section 233 of the Code, are not mutually exclusive. If it 
had been intended that section 235 (2) or section 236 could nob be made use of 
in co-operation with section 234, this intention could have been easily expressed. 
If the exceptions are mutually exclusive, the provisions of section 236 or 237 
could never be invoked to prevent a miscarriage of'jastice arising from a failure 
to make good all the details of a charge joined with two other charges under 
eeobion 234. 

The Legislature could hardly have intended that a joint trial of three offences 
under section 234 of the Criminal Procedure Code, 1898, should prevent the 
prosecution from establishing at the same trial the minor or alternative degrees 
of criminality involved in the acts complained of. 

Sections 235 (2) and 235 of the Criminal Procedure Code, 1898, may be resort- 
ed to 'in framing additional charges where the trial is of three offences of the 
same kind committed within the year. 

Before granting a certificate 'for leave to appeal to the Privy Council, the 
Court must be satisfied that there is reasonable ground for thinking that grave 
and substantial injustice may have been done by reason of some departure from 
the principles of natural justice. 

JS® parte Oarew (1) and Dinizulu v. Attorney-General of Zululani (2), fol- 
lowed. 

[Dist: 82 All. 219; Ref.;83 I. 0. 630=39 0. L. J. 1sb28 0. W. N. 877.] 

The aooused was the editor, printer and publisher of a weekly news- 
paper called the “Kesari”, which was published at Poona. [222] The 
newspaper, in its issue dated the 12bh May 1908, contained am article 
entitled “ The Country’s Misfortune”, and there appeared another article 

[1897] A. 0. 719. (2) (1889) 61 h. T. 710. ^ 
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under the heading of “ These remedies ate noti lasting” in its issue dated 
the 9bL June 1908. 

The accused was charged before the Chief Presidency Magistrate of 
Bombay, by complaints filed separately in respect of each article. Each 

complaint alleged that the accused committed offences punishable under 

sections 12‘IA and 153A of the Indian Penal Code, i860, in respect of 
each of the two articles. Two inquiries were made; and the Magistrate 
committed the case to the High Court under two committing orders, each 
of which was based on charges under sections 12lA and 153A in reference 
bo each of the two articles. 

When the trial in the High Court began, the Advocate-General appli- 
ed for one trial on all the charges. 

Branso 7 i (officiating Advocate-General) for the Crown Section 234 
of the Criminal Procedure Code, 1898, applies to this case. The offences 
charged are exactly the same : they ate committed within three weeks of 
each other ; and, therefore, they should be tried together at one trial. As 
a matter of fact, there are separate charges with respect to each of the 
offences. The prosecution desires one trial for all the charges. We are 
within the wording of section 235 of the Code: see Emperor v. Fattu (1). 

The incriminating articles, as well as the articles which are put in bo 
show the intention of the accused, begin from the 12bh May 1908. The 
newspaper in question has published a series of articles which form the 
subject-matter of the charges, namely, the articles of the 12th I^Iay and 
the 9bh June, and a series of intervening articles upon which we rely as 
showing that they were all written as part and parcel of one transaction 
intended for the purpose of producing disaffection and disloyalty against 
the Government established by law in British India. 


The accused in person : — 1 contend that section 227 of the Criminal 
Procedure Code, 1898, is the section that applies to this case. The Mag- 
istrate has framed the charges under sections 233, [223] 234 and 235. 
Section 234 applies to the charge when the charge is first framed by the 
Magistrate and there is no provision in the Criminal Procedure Code by 
which the different charges can be amalgamated as it is proposed at pre- 
sent. Secondly, though the articles are in the course of the same transac- 
tion, yet they form different subjects altogether ; and it would be more 
convenient for me to have each of them tried separately. The two articles 
refer to different subjects, and if the trial is jointly carried on, it will in- 
troduce a sorb of confusion in my mind. Sections 234 and 285 are permis- 
sive, bub section 233 is imperative. There are separate articles dealing with 

separate aspects of the question. They do not form part of one trans- 
action. 


Branson in reply :--This is not a . question of the amendment of 

charges at all. Even if it be so treated, the Court has groat powers undet 

section 226. As a matter of fact the two charges remain unaltered and I 
propose to try them both together. 

I am entiibled to pub the charges before the Court, and in reference bo 
the possible difficulty of thero being four charges I submit that section 235 

1 ro f altogobber. The charges under sootions 124A 
and 163A will be treated as being alternative charges or charges framed 
m order to meet possibly of one or the other set of fact?, in which ease 
either offence inight or might not be proved. In that ease there would be 
tour obarges. In order to avoid the possi bility of there being any difficulty 

(1) (1903) 16 All. 195. 
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or doubb, I propose to proceed under seobion 333 and say that for the pre- 
sent at all events I will nob proceed under section 153A on the first article 
and that will result in a stay of proceedings and discharge of the accused 
but not an acquittal. 

Davab, J. : — In this case two separate informations were laid before 
the Magistrate, and the Magistrate held two separate enquiries and made 38 B, 221=10 
two separate commitments. The question now before me is whether these Bo®- ti. R, 
two oases can be taken together and tried at one trial. It would be extreme- 
ly desirable from my point of view and also, I think, in the interest of (j* 277=4 H. 
the accused himself that there should be one trial if possible and the whole L. T. 45 . 
[224] question should be before one Jury who tries him. The accused, 
under section 233 of the Criminal Procedure Code, is entitled to be tried 
separately unless the provisions of sections 234, 235, 236 and 239 come 
into operation. I have grave doubts about section 235 applying to this 
application. It seems to me that there would be some difficulty in holding 
that separate newspaper articles written week after week would come under 
the “ same transaction ” ; but I have no difficulty whatever in ordering the 
Same trial under section 234, provided that the charges do nob exceed 
three. In this instance the charges are four, bub the Advocate-General 
offers to make use of section 333 to stay proceedings with reference to 
one of the four charges. I am quite willing to allow him bo make use of 
that section and to allow him to withdraw any one of the four charges he 
chooses to withdraw. But I do cot wish the Advocate General to be 
taken by surprise. 1 think it would be fair to the accused if the Crown 
is not prepared bo go on with any particular charge or for oonvenianoe 
wishes, or feels inclined, nob to proceed with one of the charges that I 
should under the powers given to me under the same section order that 
the discharge of the accused should amount to an acquittal. It is nob 
right that the accused should have that charge hanging over him indefi- 
nitely. I will order three charges in the two oases to be tried at one trial 
provided that there are three charges only and the fourth one is abandon- 
ed and not kept banging on the accused’s head. That would be for the 
Advocate-General to decide. 

The prosecution accordingly selected three charges, Diz.^ those under 
section 124A and section 153A with respect to the article dated the 12bh 
May 1908 and the one under section 124A as to the article published on 
the 9th June 1908. 

The trial proceeded with a Jury, on the three charges. The Jury 
returned their verdict of guilty on all the three charges. The sentence 
pasBed was three years’ braiisporbation on tha first charge under sec- 
tion 124 A of the Indian Penal Code, three years’ transportation on the 
second charge under section 124A, the two sentences to run consecutively: 
and a fine of Es. 1,000 on the charge under section 153A. 

[22S] After the sentence was passed the Advocate-General intimated 
to the Court that he would nob proceed on the charge under section 153 A, 

■which was held over, and the learned Judge thereupon discharged the 
accused on that charge directing that the discharge should amount to an 

acquittal. . 

The accused, thereupon, applied for leave to appeal to the Privy 
Council. Among the grounds on which the leave was sought, were the 

following: — 

32 (h) That the learned Judge acted illegally in trying your peUtioner at one and 
the same trial for at least three ofiences, not of the same kind and not oommitteo i 
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the same traa^acbiOQ, contrary to the express provisions of section 233 of the Criminal 
Procedure Code and in oppasii-ioQ to your petitioner’s objection, thereby vitiating the 
whole trial and rendering it illegal, null and void ab imtio. 

82 (s' That the learned Judge acted illegally in passing two sentences, one under 
section 121A, Indian Penal Code, and the other under section 15‘3A, Indian Penal 

Code, if it be bold by the Court that the transaction is one and the same, but your 

88 B 221'“ ^0 petitioner submits that the transaction is not the same as rule i by the learned Judge. 

Bora. L. B. (^) That the learned Judge acted illegally in passing two sentences, one under 

973=9 Cr. L. section 121-Aand the other under section 153-A upon one article and the one and the 
J. 226=2 1. same act. 

The Courb in granting a Rule passed bhe following order : — 

As we stated yesterday we issue a Rule calling upon the Grown bo 
show cause why the Courb should nob grant a certificate that this is a fit 
case for an appeal to the Privy Council on points 32 (70 and 32 (0 and 
(0 in the petition of the accused. 

We have taken time to consider whether we should issue a Rule 
upon any other point and we have come bo bhe oonolusion that there is 
no substance in any of bhe other points that have been taken. 

Wo think it right, however, to mention with regard to point 32 (r) 
as to the addition of a fresh charge at the close of the case with reference 
to the previous conviction that it appears to us upon the ex parte argu- 
ment which wo have heard that a procedure was adopted which is nob 
contemplated by the Criminal Procedure Code. It was evidently adopted 
in order to bring to the mind of the Judge in passing sentence bhe fact 
that bhe [226] prisoner had been previously convicted. But that fact 
was obviously already present to his mind, for he had cited copiously from 
the summing up of Mr. Justice Straohey in the previous Tilak Trial in 
1897, and he had before him and present to his mind the affidavits that 
had been made on the bail application which mentioned the previous con* 
viotioD and the uudevtakiug which bad been given by the prisoner upon 
his release. We, therefore, think there is no substance whatever in bhe 
objection that has been taken, and it would not be right to neod- 

lessly occupy bhe time of bhe Courb by granting a Rule upon the point 
thus inviting further argument. 

We make the Rule returnable on Wednesday next. 

Baptista, in support of the rule: — 

Section 233, Criminal PtooQduro Code, lays down fcba fundamonlial 
rule, any conbravonhon of which constibubas an illegality inourabla by 

potion 537 upori the Pnvy Council decision in Subrahmania Amiar y. 

King.EmpeTor (1). This case was followed in sovoral casos in Bombay: 
see Ktng.Emperor v. Krishnarao (2); Emperor v. EcHhalal ^3); Emperor 

"'■J'- ^Vassanji Dayal (5); and Emperor v. Jethalal 
diBerenoe If the rule is infringed bhe trial is illegal. In Emperor v. 

•>*^0 Courb oven held the trial was illegal for 


(1) (1901) 25 Mad. Gl. 

(2) (1902) 4 Bom. L. R. 53. 
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(5) (1900 G Bom L. K. 726. 
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Seobion 234 does not apply, beoause the offences are nob of the same 
kind as they do nob come -within the same section, and the amount of 
punishment is not the same. 

Section 235 does not apply, for this section with all its clauses is 
confined to offences committed in the same transaction only: see Sher 
Shah V. Empress (1); Gopaluni Narasaiya (2). If it were [227] nob 
confined to the same transaction, these trials can never be illegal and 
the Privy Council ruling in Subrahmania s case would be wrong. In 
this case the two articles do not form part of the same transaction. 

Seobion 236 is also confined bo the same transaction. Moreover, it 
does not apply to the present case because this is no case of doubt. 

It is, therefore, clear that the excepted cases in section 233; taken 
singly, do not sanction the trial in the mode in which it was conducted; 
but it is contended that if the exceptions are taken cumulatively the trial 
is legal. This depends upon the construction of section 233. The ques- 
tion remains whether they can be taken cumulatively. I submit they 
cannot be so taken. 

The policy of section 233 is plainly designed for the protection of 
the accused. It is a humane rule for the purpose of preventing confusion, 
embarre^ssmenb, or prejudice to the accused by the very multiplicity of 
charges. The true construction would therefore be the one that would 
“suppress the mischief and advance the remedy." See Maxwall on the 
Interpretation of Statutes (3rd edition,) Ch.jX, pp, 367 et seq. and p. 385. 

The natural meaning of the words in section 233 appears to be that 
the exceptions in section 233 should be taken singly and not cumulatively • 
No doubt the exceptions are joined by the word "and". But the words are 
“except in the cases mentioned in sections 234, 235, 236, and 239." This 
phraseology makes all the difference. We have to look to the cases men- 
tioned in the sections and see whether the present trial is covered by any 
of those cases and neb by a new case formed by a combinabion of bwo or 
more of those oases. Ih is, however, clear that seobion 234 cannot be taken 
cumulatively with seobion 239: see Budhai Sheikh v. Tarap Sheikh (3). 
“And" mnsb therefore be read as “or" as far as section 239 is concerned. 
That being so “and" must be read as "or" with respect to all the sections. 
It cannot be read “and" and “or" in the same section. Moreover, if the 
exceptions were not mutually exclusive, why not combine all the sections 
234, 235, 236 and 239 ? This would render the rule [228] in section 233 
perfectly nugatory. It would then be difficult to conceive of any case of 
misjoinder. If that was intended the Legislature would. have used plainer 
language instead of all this oiroumlocubion and would nob make these 
elaborate provisions for possible contingencies. Besides the limited 
interpretation would prevent the law being circumvented by the addition 
of fictitious charges. For example, it is admitted that the offence under 
seobion 124A in one transaction cannot be joined with the offence under 
section I63A in another transaction and triad together. Yet the addition 
of a fictitious charge under section 124A in the second transaction would 
enable the Grown to do so if the aid of section 235 or section 236 can be 
invoked: see Abdul Majid v. Emperor (4). 

Furthermore, section 234 cannot be joined with section 235 as they 
are mutually destructive. Section 234 looks exclusively to number, time, 
and sameness of the offences without regard to the number of transactions. 
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Seobion 235 is bbe converse of section 234. It looks exolusively to the 
sameness of the transactions and is indifferent as to the number, time and 
sameness of the offence^. The essential ingredients of seobion 234 are 
immaterial in section 235 and vice V' Tsa. A combination of the two must 
end in the destruction of the essentials of each. 

It is contended that the word ‘section’ in seobion 234 may be read as 
‘sections*, and if that be done, then the offences under sections 124A and 
* 163A in one transaction can be joined with offence under sections 124A 
, and 153A in respect of another transaction because then they are offences 
' of the ‘iame kind as they fall respectively under the same sections. But 
if this be so. it would make no difforenoe whether there are two or twenty 
offences in each transaction. This would render the protection designed 
by section 233 pracbioally worthless. There is really no reason to read 

“seotion” as “pecbions." The word ‘'transaction” in seobion 239 cannot be 
re&d in the see Budhyai Sheikh v. Tarap Sheikh {\). What sec- 

tion 239 is to “transaction”, seobion 234 is to ‘‘section.” The General Clauses 
Act does not apply because bo read ‘section’ in the plural is repugnant bo 
the [229] context. If the present sections be compared with the sections 
on the same subject in Act X of 1872, it will be perceived that the Legisla- 
ture disapproves of such extension in meaning. Seobion 453 of the old 
Code (Act X of 1872) is now seotion 234. In the old seobion 453 there was 
an explanation. It referred bo the old seobion 455, which corresponded 
with the present seobion 236. The old explanation incorporated what is 
now seotion 236, in the very deBnition of ‘offences of the same kind.’ 
Thereby it extended the meaning of the expression ‘ offences of the same 
kind ' : see Manu Miya v. The Empress (2). But that explanation has no 
place in the present Code Its exclusion from the new Code excludes 
seotion 236 (old seobion 455). The legislature has thereby indicated that 
now seotion 234 is nob to include cognate offences or doubtful sections 
falling within seobion 236. A fortiori it must exclude other more difibinoh 
offences. 

In this connection the addition of clause (2) bo seobion 222 makes it 
clear that the word offence as used in seotion 234 was nob intended to 
include every act so connected with that offence as to form part of the 
same transaction : see Bhagwati Dial y. King-Emperor (3) and Swbralt- 
mania Ayyar v. King-Emperor (4). The whole question whether seotion 
can be read as sections and whether the exceptions can be taken cumula- 
tively has been very carefully considered in Bhagwati Dial v. King Em- 
peror (3) ; Kasi Viswanaihan v. Emperor (5) ; Ega Lun Maung v. King- 
Emperor (6) ; and Bud Hai Sheikh v. Tarap Sheikh (1). All these oases 
hold that the sections are mutually exclusive, and section cannot be read 
as sections : see also Bipin Chandra Palv, Emperor (7) ; and Qiwtfti V* 
Itwaree (8) ; Queen^-Empress v. Mulua (9). The only exception is Emperor 
V. Tribhovandas (10) decided the ooher day by a Division Bench of this 
C^urt, But that decision is distinguishable from the present case. In 
that case there were not distinct charges on sections i24A and 153A bat 
one charge for both. [230] They were regarded by the Appellate Court as 
alternate charges. The A ppellate Court oonffrmed the conviction of one 
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offence only, viz., seobion 124A. The senbences were nob separate on 
sections 124A and 153A. Thera was only one sentence and that within 
the maxim-um imposeable under section 153A. 

The grounds on which His Majesty will review criminal proceedings 

are specified in Queen’Empress v. Bal Gangadhar Tilalc (i)andJnre 

DiHtft (2). In this case there is an important question of law. Unless 33 B. 221— 10 
corrected the misjoinder will create a precedent that would divert the law ^om. L. R. 
into new channels and prove prejudicial bo accused in other cases, and 
open the door to grave mischief and miscarriage of justice. The mode of q’ 277=4 ML 
trial adopted disregarded the forms of legal process. It is desirable to 
obtain the decision of the highest tribunal in the Empire upon this point. 

Secondly, if the trial is illegal, there can be no conviction and sentence. 

The detention of the petitioner in jail is a violation of the principles of 
natural justice and constitutes substantial and grave injustice. There is 
now no means of remedying the injustice except by an appeal to the Privy 
Council. This Court has not to see whether substantial or grave injustice 
is done, bub leave that to the Privy Council. This Court has to make the 
requisite declaration if a prima facie case is made out. Thirdly, this case 
goes to the very root of jurisdiction. The Court has no jurisdiction to try 
a man on such a misjoinder of offences and charges. This is, therefore, a 
case where the Court should declare that it is a fib case for appeal to His 
Majesty in Council. 

Bobertson, Advocate-General, instructed by the Government Solicitor 
to shew cause : — No attempt is made to bring this case w thin the rule laid 
down by the Judicial Committee of the Privy Council in Ex parte Oarew (3) 

Every irregularity in procedure, as laid down in the Criminal Procedure 
Code, does not permit a party to go to the Privy Council : bub the 
party seeking for leave must shew that departure from the required proce- 
dure has caused substantial and grave injuBtioe bo be done. It is nob [2il] 
sufficient to show that there was an irregularity, and to argue from that 
tbat because there was an irregularity there was also an illegality. Soma 
little injustice inevitably results from every irregularity ; but section 537, 

Criminal Procedure Code, is designed to cover such ca'^es. In criminal 
cases leave is not given to appeal to the Privy Council upon the ground 
of a violation of a technical rule of procedure : see Dinizuhi v. Attorney- 
General of Zulvland (+). No prejudice was caused to the accused in bis 
trial by the joinder of charges, nor was there any violation of an express 
provision of the law. As to when special leave to appeal is granted, see 
Safford and "Wheeler’s Privy Council Practice pp. 755, 75d, 757i Attorney- 
General of New South Wales v. Bertrand (5). 

, ‘ Offence ’ is defined in section 4 (o), Criminal Procedure Code, in 
wy act or omission made punishable by any law for the time being in 
force. The offence is the act or omission and it is with the act or omis- 
sion that a man is charged. Hore the acts are the publications on two 
different dates. There are, therefore, only two offences though the acts 
constituting such offences are punishable under different sections of the 
Code. The word ‘ act ’ may be compared with the word ‘ game \ Game 
is a general or a particular term. The game of golf, or cricket, &o., or 
one, two or more games of golf, &o. In the same way the word offence 
Doay be used in a general or a particular sense. The act constituting the 
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offonoo may bo punishablo undsr several soebions defining patbioulftt 
offences The word ‘ offence ’ is used in a general son ‘=0 in some seobions 
of bhe Code and in a limited sense in others. In section 5233 it is used 
strictly according bo the definition meaning. The section does nob say 
that for every aob punishable under several seobions bhe aooused should be 
S3 B. 221=10 tried separately. Wbab section 234 looks to is the ‘aot/ i. c., bhe general 
Bora. L. R. offence and nob the particular one. This case is governed by the ruling 

^^Pfiror v. Tribhovandas (1). 

0 277=4 M. articles formed part of bhe same transaction. If both articles 

L, T. 48. could be charged under section 124A and tried at one trial under section 

234, Criminal Procedure Code, bhe mere addi-[2a2] bion of a charge under 
section 153A in respect of bhe second article has not caused grave and 
substantial injusbioe. No suggestion is made that the accused was em- 
barrassed in bis defence. The accused himself said in his statement that 
bhe two articles formed part of one controversy. 

Section 235, ol. (1), Criminal Procedure Code, applies bo this case, 
because a series of articles were publi'-hed by the aooused forming part ol 
bhe same transaction, namely, that of defaming the Government. Sec- 
tion 235, cl. (2) also applies. ' Offence ’ in this clause is used in a 
distributive sense. One aot may give rise to several offences. 

Section 233, Criminal Procedure Code, mentions as exceptions “ sec- 
tions 534. 235, ‘.;36 and 239.” The word ‘ and ’ indicates that the Legig- 
lature did nob mean these seobions to be mutually exclusive. 

Section 236 also applies, it the charge under section 153 A is consider- 
ed to be an alternative charge; and there is nothing in the mode in which 
bhe charges are framed in this ease which militates against this view. In 
a trial under s. 236 it is nob necessary that oonviotion should only be as 
regards one offence: the accused may be convicted on each of bhe offences 
charged. 

Ab regards sentences, if the trial is legal, then the gentenoes are 
legal. Unless the trial is set aside the Privy Council will not interfere 
with the sentences. 

Baptista in reply: — “ Act ” and “offence” are nob synonymous terms. 
Acts are nob charged bub offences are charged, and acts are only mention- 
ed to give notice of bhe way in which the offence is committed. One aot 
may give rise to many distinct offonoos. If a man fires a gun in a crowd 
where Police Officers are doing duty he may hurt ono, cause grievous hurt 
to another, murder a third, set fire to a house, and injure or kill Police offi- 
cers. One single aot of firing the gun would thus result in many offences. 
Offences are committed not by acts alone, but acts and their oonsa- 
quenoes, though juridically all these are acts. Similarly, if a man 
publishes an article whereby he defames A, B and C, he commits three 
distinct offences of defamation, So one publioabion may give rise bo bwO 
offences under section 124A and [233] section 153A of the Indian Penal 
Code, bub they are nevertheless disfciuot offences and those offences are 
charged and not the aot of publication. The act of publication is really one 
of the series of acts which oon-ibitubo one transaction. The series of acts 
consist in writing each word of the article, delivering bhe written arbiola 
to compositors, etc., and finally bhe publioabion in the newspaper. 

The two articles do not form part of bhe same transaction. The 
accused said so in so many terms. The version of the official short-hand 
writer is not oorreob. The cor rect version is that given by the short-hand 

fl) anti p. 77: 10 Bom. t,. R. bOl. 
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writier engaged by the accused and thati I understand, tallies with that of 
the short-hand writer engaged by the prosecution. Apart from this the 
accused cannot be pinned down to every word he utters in a charge to 
the jury or in urging his objections. " It is quite clear from the points 
asked to be reserved that be regarded the transactions as distinct or else 
he could have no objection to the joinder of ^ibarges. Parties cannot make 
transotions the same if they are distinct in the eye of the law. As to 
what constitutes the same transaction, see Stephen’s definition quoted in 
Cunningham on Evidence (7th edn.), p. 92 . The point was fully con- 
sidered in Queen-Empress v. Fakirappa (1); Queen-Empress v. Vajiram (2); 
Emperor y. Funua Naika (3); and Emperor v. bhervfaUi (4). The publi- 
cations of the 12tih May and 9tb June cannot form the same transaction. 
The authors are distinct persons. This we would have proved but Mr. 
Justice Davar rulej that the transactions were not the same. The accused 
of course accepted the full legal responsibility but not the authorship. 
Secondly, the subjects are not the same. There is no continuity. There 
is an interval of nearly one month. The Crown regarded this as distinct 
transactions. The sanctions under section 1 'j 6, Criminal Procedure Code, 
were distinct, one for each article. In the Criminal Sessions of the High 
Court the Crown applied for a Special Jury for each case and two Special 
Juries were ordered by the Judge. The Judge did not regard the transac- 
tions as the same. Tne Jury too went on that [234] basis and brought 
in distinct verdicts. In the face of two sanctions, two complaints, two 
warrants, two inquiries, two committals, two applications for special Juries 
by the Crown, two convictions and two sentences on section 124 A alone, 
a third conviction on section 153 A and an acquittal on the second section 
153 A, it is impossible now for the Crown to contend with any fairness 

that the two articles constitute the same transaction. 

Scott, C. J. — This is a rule granted by us on a petition for a certifi- 
cate that the decision of the judge and jury in the case of Emperor v. B. 
G. Tilak (5) is a fit subject for appeal to His Majesty in Council. 


Before granting the rule we required counsel for the petitioner to 
specify the grounds upon which he was prepared to support his application- 
He then argued that a certificate should be granted as prayed for each of 
the reasons specified in paragraphs 32 to 35 of the petition. hearing 

his arguments we decided that it was unnecessary to call on the '-'^own to 
show cause upon any points, except points {h) (s) and (t) of paragraph 32 o 
the petition and we accordingly granted a rule upon those points only. 

Th« rule has now been argued. We can only ^ 

quired certificate if in our opinion the case is a fit 
The test of fitness is furnished by various decisions of the Jud.cml 

Committee which show the ciroumstanoes ^d®r 
entertain appeals in criminal oases. It is sufficient , , ,,,s . 

parte Carew (6) and Dinizulu v. Attorney fn’the 

both of which the judgment was delivered by Lor ‘ . 

former case the rule was slated thus : It is only nee oriminal 

save in very exceptional oases. rule^is accurately stated 

invesbigafcion is nob granted by this Board. i t ^ a kn feha course of 
fts follows, in the case to which their. Lor dships re er e 
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bhe argumonti : In re Dillet (1), ‘Her Majesty will not review or interfere 
with tbe course of criminal proceedings unless it is shown that by a dis- 
regard of tbe forms of legal process, or [233] by some violation of the 
principles of natural justice, or otherwise substantial and grave in- 
justice has been done.’ In the latter case the Lord Chancellor said : 
“It appears to them that nothing could be more destructive to 
the administration of criminal justice than a sort of notion that any 
criminal case which was tried in any colony from which an appeal 
lay to this Committee can be brought here on appeal, not upon the broad 
grounds of some departure from the principles of natural justice, bub be- 
cause some form or technicality has not been sufficiently observed. That 
is a principle, which they believe, never has been permitted, and never, 
they fcrusj, will be permitted.” Therefore, before granting bhe certificate 
asked for, we must be satisfied that there is reasonable ground for think- 
ing that grave and substantial injustioa may have been done by reason of 
some departure from bhe principles of natural justice. 

Wo are not sitting as a Court of error. It is nob for us to decide whe- 
ther such injustice has in fact bean done. Wo have merely to be satisfied 
that a reasonaale case has been made out. Tbe petitioner was tried before 
Mr. Justice Davar, and a special jury on a charge framed under 
section 121 A, Indian Penal Colo, in rospoob of an article published in the 
Eesari, of wb>ch bo was editor and proprietor, on the 12tb of May 1903, 
and on another charge under. section l2iA and one under section 153A 
in respect of an article in bhe Keiari of the Oth .funo 1903. Ho was found 
guilty and sontooced on each of the first and second obarges bo throe years’ 


transportation, and on the thirii charge to a fine of 'Ri. 1,000. 

It is now argued that bhe trial was illegal as being in contravention 
of tbe provisions of section V33, Criminal Procedure Code, which lays 
down that for every dis.iuct efionoe tb re shall bo a separate charge and 
every such charge shall be tried separately except in the oases mentioned 
in section 234, 235, 236 and 239. 


Tbe accused was onginaily charged separately before the Chief Presi- 
dency Magistrate on the 29th Juno, under seobions 124 A and 153 A in res- 
pect of bhe article of the 12tib May, and under bhe same sections in res- 
pect of the article of the 9bh June. 

[236] lie was committed bo the High Court Sessions for trial on both 
sets of charges. 

In the Sessions Court (as appears from the note of the ofBoial abort- 
hand writer corrected by the learned Judge) the Advocate-General appear- 
ing for bhe prosecution asked that the accused should be tried on bhe four 
charges at one trial, contending that the articles forming the subject of 
the charge, and certain other arbioles intermediate in point of time, formed 
one transaction, in which the offences charged had all been committed, 
and that therefore, the joinder was permissible under section 235 (1), 
Criminal Procedure Code, The learned Judge objected, that if bhe obarges 
were consolidated, there would be four charges. Tbe Advocate* General 
then said he would nob put the accused upon the charge under seo- 
bion 153A, in respect of tbe first article. 

The accused, who conducted his own case, with the assistance of seve- 
ral well-known lawyers, objeobad first, that there was no provision of bhe 
0 6 y w ioh different charges could be amalgamated as proposed, and, 
eoon y, bat articles were in tbe course of the same transao- 

(1) (1887) 12 App. Om. 469^ ~ 
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fcion, yeb they formed different subjeobs altogether, and it would be more 
convenient to have them tried separately, and confusing if they were 
taken together, that sections 234 and 235 were permissive, while sec- 
tion 233 was imperative, that the articles were separate articles dealing 
with separate aspects of the question, and did not form part of one transac- 
tion. Eventually, the learned Judge said he thought it would bo extremely 
desirable, and in the interest of the accused himself, that there should be 
one trial, and that the whole question should be before one jury ; the 
accused under section 233 was entitled to be tried separately, unless the 
provisions of section 234, 235, 236 and 239 came into operation. He had 
grave doubts as to the applicability of section 235 as there would be some 
difficulty in holding that separate newspaper articles written week after 
week would come under the same transaction, but he had no 
difficulty in ordering the trial under section 234 provided the charges 
did nob exceed three. The trial then commenced on three charges, 
one under section 124A on the article of the 12bh May, and one 
[237] under section 124A, and another under section 153A, on the article 
of the 9bh June, with the result above stated. 


After the verdict and before sentence the accused applied that 
certain points should be reserved and referred, under section 434, Criminal 
Procedure Code, for the deoisioa of a Full Bench. The points mentioned 
are included in the points raised in the present petition. The Judge, 
however, deolined to reserve any points. 

Dealing now with the legal argument addressed to us that the trial 
was altogether unlawful, as having been in contravention of the terms of 
section 233 it is apparent that the argument involves two assumptions: (1) 
that the offences charged were not ‘committed by the same parson^ in a 
series of acts so connected together as to form the same transaction, and 
therefore did not fall within the scope of section 235 (1); and (2) that the 
exceptions mentioned in section 233 are mutually exclusive. The justifi- 
cation for the first assumption is by no means apparent. Besides the 
preliminary discussion upon the point to which we have already referred, 
we note that at the trial in addition to the articles of the 12th May and 
9bh June other articles and notes published by the accused in the Kesari, 
from the 12th May to the 9th June inclusive, were put in (Exhibits E to 
I). The Judge in his charge bo the Jury pointed out that the subject of 
all the articles, including those the subject of the charge, was the advent 
of the bomb The accused himself when opening his defence read to the 
Court a written statement m v^hioh he stated that the charged articles 
were part of a controversy in which he had endeavoured to maintain and 
defend his views in regard to the political reforms required m India at 

the present day. In this connection we may also refer to paragraph 3fa 

of the petition now before us. We think, therefore that there are good 
reasons for the contention placed before us by the Advocate-General that 

the charges all fall within the scope of section 235 (1). • i, / 

Assuming, however, that the Advocate-General s contention just refer- 
red to is unsustainable, the petitioner has still to make good the second 
assumption, namely, that the exceptions mentioned m section 233 are 
mutually exolueive. The words of the section do not favour this view 
If it had been intended [238] that section 235 (2) or section 236 could 
not be made use of in co-operation with section 234, this intention could 
have been easily expressed. If the exceptions are mutually exclusive, the 
provisions of sections 236 or 237 could never be invoked to prevent a 
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jgpg miscarriage of jusbioe arising from a failure bo make good all bhe details 
SEP. 8. of a charge joined with two other charges under section 234. 

For example, if A were charged with three thefts in buildings within 

OB[aiNAD ijtiQ and Che evidence established that in one case the theft was oom- 

mitbed on bhe roof and nob in the building the accused could not be oon- 
38 B. 221=^10 victed of simple theft under the powers conferred by section 237 because 
Bora. L. R. the applicability of secDion 236 would be negatived by the mere fact of 

joint trial under section 234. 

0* 227^4 M difficult to believe that the Legislature intended that a joint 

L, X. 45, trial of three offences under section 234 should prevent the prosecution 

from est^.blishing at the same trial the minor or alternative degrees of 
criminality involved in the acts complained of. For these reasons we 
think that tho exoopbions are nob necessarily exclusive ; and that sec- 
tions 23 j (J) and 23ii may be resorted to in framing additional charges 
where bhe trial is of three offences of bhe same kind committed within 
the year. 

It is of course possible for ingenuity to suggest oases in which bhe 
full exorcise by bhe Court of the permissive powers conferred by the 
sections which wo have been discussing may produce embarrassment. In 
such cases the discretionary power of bhe Court still remains to decline to 
avail itself of its full powers. 

Tho view which commends itself bo us was also taken by another 
Bench of this Court in the rocont case of Emperor v, Trihhovandas (1), 
In our opinion the learned Judge (though he appears to have overlooked 
section 234 (2)) might have allowed tho trial to proceed on all four charges 
without violating tho provisions of bhe law. 

If we now for the purpo-e of argument assume that bhe petitioner 
has established bhe second assumption also, we have [239] still bo be 
satisfied that rea'^onablo grounds exist for thinking that grave and 
substantial injustice may have boon dona at the trial before we can 
grant the cerbifioabe. As wo understood tho argument on bhe rule it 
is nob contended that injustioa has been done except in so far as bhe 
alleged disregard of bhe previsions of Criminal Picceduro Code in itself 
constitutes an injustice but we were urged to grant a oerhifioate as bhe 
case would be important as a precedent. 

We do not think tne accused was in any way prejudioed by whab 
book place at the trial. An accused person may it is clear be legally tried 
and convicted m one trial, under section 124 A or section 153 A, on char- 
ges framed on three disconnected articles. How then can it be said that 
grave and sutfetantial injustice has been done by the arraignment and 

° three cognate charges in respect of only two 

^and those nob disoonneoted) articles ? 

question raised by paragraph 32 (s) and (t) ot the 
petibioD with respaob to bhe number of separate sentences imposed, the 
jury found the aooused guilty of three distinct oftenoes and the Judge 

for fcliouQ whioh in the aggregate is much below the 
Pouishmont allowed for one of the oEfenoes under section 124 A. 

ptS cLdo “»«»» u o. 

For tho above reasons we discharge tho rule. 

the iti right to point out that 

_e AdvooatB-General, a ooording to the no t e of tho offioial shorb-band 

ll) ante p. 77 : 10 Bom. L. B. 801. , 
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writer, stated that the charges under sections 124 A and 163 A would be 
treated as being alternative charges or charges framed in order to meet 
the possibility of one or the other set of facts being proved, in which case 
each oflenoa might or might not be proved. This may mean either that 
the second and third charges fell under section 235 (2), or that they fell 
under section 236. The charges as framed were not expressed to be in 
the alternative, and the verdict of guilty was given in respect of each 
charge separately. There was, we think, nothing illegal in this ; but if 
it was the intention of the Crown that the [240] second and third char- 
ges should only operate alternatively the rusult intended can now be ar- 
rived at by the exercise by the Government of its powers under Chapter 
XXIX of the Criminal Procedure Code in respect of the sentence imposed 
under section 153A under the third charge. 

Buie discharged. 


18 B. 240 (b 2 1. 0. 268=10 Bom. L. R. 1040=^4 M. L. T. 359=8 Cr. L, J. 426.) 

ORIGINAL CRIMINAL. 

Bejore Chief Justice Scott and Mr, Justice Batchelor, 


In re Nabasinha Chintaman Kelkar. 

[29th September, 1908.] 

OonUmpt of Qourt—CrHicitm of Judge — Language used in criticism which strikes at 
the root oj all respect for the Court. 

Any aot done or writing published, oaloulafced to bring a Court or a Judge of 
the Ooutfe into contempt or to lower his authority, or to obstruct or inteifere 
with the course of justioe or the lawful pcooeas of bbe Court is a oontempb of 
Court. 

Judges and Court are alike open to oritioism, and if reasonable argument or 
expostulation is ofiered against any judioial act as contrary to law or the public 
good, it is not a contempt of Court. 


Beg, V. Gray (1), followed. 

[Ref. 72 I. C. 17=35 Bom. L. R. 15=24 Ct. L. J. 289; 77 I. 0. 486=25 Or. li. J. 388; 
72 I. 0. 78; Fol. 69 I. C. 84=24 Bom. L. R. 928=23 Cr. L. J. 6i4.3 

This was a rule calling upon Narsinha Chintaman Kelkar, editor of 
the ■* Mahrabha,” to show cause why he should not be committed or 
otherwise dealt with according to law for contempt of Court in respect of 
defamatory passages concerning the Honourable Mr. Justice Davar, con- 
tained in an article published by him in the issue of his newspaper dated 
the 26th July 1908. 

The rule nisi was in the following terms ; 

Upon reading the affidavit of J.O G. Bowen, Acting Public Propeoutor, Bombay, 
■worn on the mh day of September 1908 and after hearing the Advooate-GeDeral. 
Bombay, who applies that a rule nisi be issued against Karsinha Chintaman Kelkar, 
Editor and Publisher of the ‘Mahtatha' newspaper, requiring him to shew cause, i! 
any he has, why he should not bo committed or otherwise dealt with according to 

law for contempt of Court in respect of an [241] article igOft^oon 

849, 950 and 861 of the issue of the said newspaper dated the 26th July 1908 oon- 

Uining certain contemptuous and defamatory matters of and ^noerning the Hon- 
ourable Mr. Justice Davar. one of His Majesty s Judges of the High Court, ^mbay, 
end more particularly in respect of the following passages printed and published in 

the said newspapoe. 

. 

It is ordered that the said Narsinha Chintaman Kelkar do appear before this 
Honowible Court on Wednesday next the 23rd of Sep tember 1908 to show cause why 

(1) [1900] 3 Q- B. 36 at p. 39. 
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ho ihoald not be committed in respeot of the aaid article. And it is further ordered 
that this rule be served on the said Natsinha Chintaman Kelkar through the Dietriot 
SEP. 29. Court of Poona. 


Original 

OBiMlNAIi. 

33 B. 250—2 
I.G. 288-10 
Bom. L. R. 
1040=4 M. L. 
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At the heariag Mr. Kelkar pub in bhe following affidavit : — 

I, Narsinha Chintaman Kelkar, of Poona, Hindu inhabitant, at present tem- 
porarily residing at Sardar Graha, Esplanade Road, outside the Fort of Bombay 
solemnly affirm and say as follows. I am a regular resident of Poona and have no 
permanent residence or fixed place of abode in Bombay and have come to Bombay to 
answer the rule issued against me. I am the editor and publisher of the *Mahratha,* 
weekly paper printed and published in Boona. 1 am not the proprietor or manager of 
the paper. I admit that I wrote the article forming the subject-matter of the present 
notice and accept full responsibility for the same. I followed the course of the trial 
keenly as a personal friend of Mr. Tilak and wrote the article immediately after hU 
conviction and hence there fs a certain amount o! feeling in it, but I say that in 
writing the article i had no desire and no intention whatever to scandalise this Hon- 
ourable Court or any of the Judges thereof or to defame the Honourable Mr. justice 
Davar or any other Judges of this Hcoourablo Court. 1 had also no desire and no 
intention to interfere in any way with or obstruct the course of administration of 
justioe. The artiole was written after the whole trial was finished. I honestly and 
ooDsoiAntiously believed myself oalled upon as a journalist to oomment on certain 
features of the ease and to offer certain expostulations about certain things said and 
done in the course of the case and also to protest against certain extrajudicial ex- 
pressions of opinion which, I felt, did not do justice to the charncter and motives of 
Mr. Tilak. I wrote the article in the discharge of what 1 believed to be my duty at 
a journalist and an exponent of publio opinion so far us I could claim to voice it. The 
article was intended as a fair and legitimate comment on a matter of publio interest 
and nothing more. With this explanation of my motives and intention and the 
oiroumstances under which the article was written, 1 place myself unreservedly in the 
hands of tbia Honourable Court. 


On 23rd September bhe Rule oame on for hearing. 

Baptista, to shov7 cause; — I will divide my arguments into two 
parts ; (,1) Did the publioation of the arbiolo ooostituto oontompb of Couib? 
And (2) if ib did, was ib necessary in bho [242] inberosbs of administration 
of justioe that the Court should exercise its power to oommit for oon- 
bempb on the present oooasion ? 


(1) The law is that so long as a oaso is ponding no ono oan say or do 
anything which may be oaloulatod bo inberforo with the course of admin* 
istratlon of jushioo, bub oooe the oaso is over both bho Judge and the Jury 

are handed over to publio oribioism. The oommenbs mado^on Mr. Justioe 

Davar are oribioisms upon him in his personal oapaoiby. The writer has 
drawn distinotion between the Judgo as a Judge and the Judge in his per- 
sonal oapaoiby. Oomments on a Judge in his personal oapaoiby oame with- 
in bhe rule laid down in In ihc Matter oj a Special Reference from the 
Bahama Islands {ll Comments on Mr Justice Davar as Judge do nob 
exceed fair and legitimate oribioism. There is no intention to vilify or 
bring bhe Court into oomtempt. We expressly repudiate any such intenb- 
ion in our affidavit. There is no word of aspersion on the integrity of the 

II .,1^ an amount of feeling imported in the artiole. because 
r Kelkar is Mr. Tilak’s personal friend and associate for many years, 
and wrote the articles under the influence of a great feeling. 

(2) The power of committing a person for contempt is very sparingly 

exercised by Courts ; it has almost become obsolete in England : see Afc 

been exercised in the interests of 

In case 

ere w as^n^terferenoa with administration of justice in any way. and 


(I) [1899] A. 0. 198. 
(3) [1809] A. 0. 649. 


18) (1888) 4,T. L. R, 432. at p. 434. 


NABASmHA OBIBTAMAK EBtiKAB« In r6 88 Bom. 294 


oommittal for contempli is therefore not necessary to promote due admini- 
stration of justice. 

Jardine (officiating Advocate-General) in support of the rule : — The 
article in question suggested that the Court was deliberately partial in the 
trial of the Tilak case; that the Judge was acting in collusion with the 
Government in hurrying the trial to a conclusion ; and that the Judge 
deluded Mr. Tilak by protestations of his desire bo protect Mr. Tilak’s 
interest into a false security [248] which disappeared when the proceedings 
came to an end. Mr. Kelkar was up to the last time given an opportunity 
by your Lordships to express his regret but he has not availed himself of 
it. He must, therefore, be taken to be prepared bo stand or fall by what 
he has written in his paper. He has directly cballengad the purity of 
the Court. For the purpose of contempt of Conrt it ie immaterial to 
consider whether the comments were made on Mr. Justice Davar as a 
Judge or as a gentleman. Whatever Mr. Justice Davar did or said was in 
his judicial capacity and in no other capacity. The Press has a full right 
to criticise a trial after it is finished, but the criticism should be couched 
in proper terms and no derogatory expressions should be used in connec- 
tion with the presiding Judge. The decision in In the Matter of a Special 
Beference from the Bahama Islands (1) does not apply. The Judge there 
did something that was extra-judicial. In the article in question the 
writer has made statements which go to show that the administration of 
justice in the High Court is not pure. 

Scott, C. J.—On the 16th September, we granted a rule, at the 
instance of the Advocate-General, calling on Narasinha Chintaman Kelkar, 
as editor and publisher of the “Mahratfea** newspaper, to show cause why 
be should not be committed, or otherwise dealt with according bo law for 
contempt of Court in respect of an article published by him in the issue 
of the said newspaper of the 26th of July 1908, containing certain con- 
temptuous and defamatory matter of. concerning Mr. Justice Davar, one 
of the Judges of this Court. The accused ha« pub in an affidavit in which 
'he admits that ha wrote the article, bub defends it as fair and legitimate 
comment, on a matter of public interest (namely, the trial of Bal Gangadbar 
Tilak) written after the trial was finished in the discharge of his duty as 
a journalist. 

The article, which is in English and divided into seven paragraphs, 
suggests very plainly in the third paragraph that at the trial the con- 
viction of the accused was secured by Government by the collusion of the 
presiding Judge; that the Judge, in allowing [249] only half an hour 
for the midday adjournment realized the importance of finishing the trial 
on the day before the Indian Budget debate in Parliament, and that by 
means of significant hints to the Advocate-General, and unusual haste in 
closing the proceedings the net was woven around the life of the accused 
surreptitiously, in the closing vesper hours. These suggestions appear bo 
rest upon no more solid basis than the fact that, as happens from time to 
time in criminal trials in the High Court, the sitting was prolonged after 
the usual hour of rising on the Isst day of the trial in order to finish the 
case that evening. 

In the fifth paragraph of the article the honesty of the Judge is again 
the subject of attack. He is said to have been guilty of affectation in the 
Solicitude he expressed for the accused during the trial and that when the 
moment for the charge to the jury had arrived, everything was changed, 

(1) [1893] A. 0. 138. 
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for ft=; soon a-: the Judge had found his liberty of speech, he noade every 
point against the accused, taking upon himself to bestow a one-sided and 
_ adverse treatment on the incriminating articles and trying to make the 
OBiGiNiii case more complete for the prosecut'on, than the Advocate-General him- 
OBiMiNAL. by ferrebiDg out bulden words and hidden innuendoes, which 

SB r^0=2 were never bouobed by oounsal for fcbe Crown. We have had occasion 
I. C.288=b10 reoentily feo examine the proceedings at the trial on the application of the 
Bom. L, R. aooused for leave to appeal to His Majesty in Council, and we consider 

that there is no justifioab’on whatever for suoh remarks. 

^be sixth paragraph of the article the writer states that he is 

going to blame Mr. Davar the gentleman and not Mr. Davar the Judge, 
and then proceeds to discuss certain remarks of the .Judge uttered in his 
judicial capacity when passing eentenoes ; referring to the Judge as a 
medical quack in a red robe, as an enemy of the aooused, privileged to sit 
upon the Bench, as an impudent glow-worm holding his torch to the Sun. 

Counsel for N. C. Kelkar has not attempted to justify the passages to 
which I have referred, but has claimed that a .Judge after the trial is over, 
is handed over to criticism and that the arbiole amounts to criticism and 
nothing more. In my opinion the article far oversteps the bounds of fair 
criticism. It attacks [2^5] the indopendonco and honesty of the Judge 
without any justification and indulges in scurrilous abuse of him in his 
character of a Judge presiding at the Criminal Sessions of this Court. 

I can make no remarks on this oa^e more appropriate than those 
contained in the following passages from the judgment of the Lord Chief 
Justice of England in Erg v. Gray (1). 


“!t ia Dot too muoh bo aay that it is an article of scurrilous abuse of a judete im his 
oharsotor of a judge ...It o inQot be doa\>tocl...that the article doea oonsbitut® a con- 
tempt of Court... Any act done or writing pubhsbol calo'ilatod to bring a Oourb or a 
judge of the Court into oootempb, or to lower his authority, is a contempt; of Court.,. 
Further, any act done or writing published oaloula^cd to ohstrnot or interfere with the 
due course of justice or the lawful process of the Courts is a contempt of Court. The 
former olasa belonga to the c itogory which Lord Hardwioke, L. C., obaraoterised as 
'soandalisiog a Court or a Judge.’ That description of that class of contempt is to be 
taken Bubjeob bo one and an important qualification Judges and Courts are alike 
open to orilioism, and if reasonable irguinent or expostulation ia oHored against any 
judicial act as contrary to law or the public good, no Court could or would treat that 
as conUrnpt of Court. The law ought nob to bn astute in suoh oases to criticise adver- 
sely what under such oircumstanoos and with suoh an object is published; but it is to 
be remombeced that in this matter the liberty of the press is no greater and no loss 
than the liberty of every subject of the Queen. Now, as 1 h'lve said, no one has 
suggested.- or oouUl suggest, that it falls within the right of public criticism in the 
sense I have described. U is not oribioisra: I r^'peat that it is por.sonal scurrilous abuse 
of a judge as a judge. We have therefore to deal with miinw " 


The position of N, C, Kelkar has nob been improved by the defiant 
attitude taken up by counsel upon bis iustruotions. Although every 
opportunity was given to him bo submit and apologise, it was stated to 
the Court that he thought it more manly and straightforward to wait and 
see whether the Court found him guilty before offoriug any apology or 
submission. 

This is a very serious case and must be mot by a suitable sentence 
not only as a punishment for this particular oontomph, but also as a 
warning to other persons. 

[246] BatcheTjOR, J. — The article in respect of which this rule was 

granted, appeared in the English language in the respondent's newspaperi 
the Mahratta. The artiolo itsoH proven, and Mr. Baptista has admitted 

(1) [1900] '1 Q. 13, 35 ikt p. 89. 
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before us, bhat the respondent is perfectly familiar with English. The only 
question, therefore is, as bo the meaning of the article, read as a whole and 
construed as it would be construed by the ordinary reader. Upon the best 
consideration that 1 can give bo the article, i am clear boat it cons- 
titutes a gross instance of that form of contempt of Court, by whiob, as 
it is said, the Court is scandalised. Nor is any serious attempt made to 
disguise this meaning. After a preparatory paragraph of no special con- 
sequence the writer proceeds at once to his thesis, and observes that in 
the first place they (the public) will know that value to attach or what 
sense to apply to the expression that Mr. Tilak gob a fair trial. ’ Then 
after other allusions to the “ unfairness of the trial, ” the writer promises 
to speak later of “ the unfairness of the Judge.” Ha keeps his promise in 
the succeeding paragraphs, which abound in scurrilous references to the 
" mockery of a trial, ’ to the “affectation ’ of the Judge, who is represented 
as concealing his hostility to the prisoner until the time came to charge 
the jury when, we are told, he laboured, by a one-sided and adverse treat- 
ment of the articles, and by ferreting out Hidden words and innuendoes 
unnoticed by the Advocate-General, to make the case for the prosecution 
more complete than Counsel for the Grown bad made it. I entirely agree 
with that part of Mr, Baptista's address in which he insisted that, upon 
the conclusion of a trial, she Judge is handed over to criticism bub in my 
opinion, such writing as this is not criticism and is entirely beyond the 
reach of the argument. 1 agree, too, that the Court should ordinarily be 
slow to punish for contempt, especially where there is any ground for 

hope that the common sense of the many will correct the extravagance of 
an individual *, bub here i cannot doubt, that the unchecked dissemination 
of Such views as are stated in this article, would tend to create the opinion 
which the respondent has expressed in his newspaper, though he does not 
maintain it in this Court. For among large numbers of the less insbruot- 
ed people of this country the groundlessness of an opinion is no obstacle 
to lbs prevalence *, and it is plain that nothing could well be more 

prejudicial to the administration of justice than the prevalence of such 
opimons as the respondent has published broadcast for the acceptance o 
the readers of his paper. As to the distinction which it was sought to 
establish, both by the respondent m his article, and by his counsel in 
argument, between the personal and judicial character of tbs Judge, I am 
of opinion that no such distinction exists, inasmuch as whatever was done 
and said by Mr. Justice Davar at the trial, was done and said by him m 

his judicial capacity alone. 


Despite the force of these considerations, we hoped, up till the end of 
the hearing, that we might be able to extend to the respondent the same 
clemency which wa had shown lo similar offenders connected with an- 
other jouinal, but the respondeat has pub it out of our 
this coarse by the oonbumaoious attitude which he has elected to adopt, 
la reply to questions and suggestions from the Bench. Mr. Baptisba m- 
formed us that he had no instruotions to express apology or regret, and 

that his client desired him bo leave tne matter to a our on 

ing. That being so. I think that we have no option but to mark our 

seLe of the respondenfs misconduct by the ° 

punishment. The only oiroamstances of mitigation w i hiioWnif 

fecover are that the trml had concluded when the article was Pubhshed 
and. as 1 am Spared to behave, tnat the respondent vras partly misled by 
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his friendship for lihe prisoner. On the other hand, it must be remember- 
ed that the respondent is himself a Pleader, and could scarcely have fail- 
ed to realise what mischief would follow from such language as ha has em- 
ployed, language which strikes at the root of all respect for the Court and 
its authority. It must be understood that this is the ground upon which 
the Court is acting, and not from any desire to vindicate Mr. Justice Davar 
from the respondent’s misrepresentations. It is in the interests of the due 
course of justice, and of the authority of this Court, that I conceive it to be 
our clear duty to take notice of respondent's misconduct. I have said that 
there has been no expression of regret ; and that obliges me to go a little 
further and notice speoihoally the position taken by the respondent in 
[248] this Court. When definitely questioned upon the matter, Mr. 
Baptista, so far as I was able bo understand him, said that his client con- 
sidered it would be more honest or manly to defer any expression of regret 
until the Court had pronounced its judgment. The plain English of this- 
seems to be that the respondent will wait til! other means of escaping 
punishment have proved unavailing, before he considers the desirability 
of expressing regret for his misconduct. That is a course in which I can 
see some indication of policy; bub its connection with manliness or hones- 
ty is certainly remote. 

For these reasons I agree with the order (l) to be made. 


(1) The order made by the Court waa aa follows: — 

Whereas by au order dated tbe 16th day of September 1908 statiug that on read- 
ing the affidavit of J. C. G. Bowen, Aottng Public Prosecutor, Bombay sworn on the 
I2«ih day of September 190*^, and after heating the Advocate-General of Bombay who 
applied that a Rule iViBi should bo issued against the abovenamed Narsinha Chin- 
taman Kelkat requiring him to show cause, if any ho have, why he should not be 
committed or otherwise dealt with according to law for contempt of Court in respeot 
of an atticlo published by him on page's 349, 860 and 851 of the issue of the newspaper 
entitled Tho Mahrabta and dated the 2Gth Jul> 1908. oontaining certain contemp- 
tuous arid defamatory matters of, and oODoetning the Honourable Mr. Justice Davar, 
one of Hib Majesty’s Judges of tho High Court. Bombay, and more particularly in 
Tospeob of the pass ages sot out in tho said order. It was ordered that the said Narsinha 
v^hintaman Kelkar should appear before this Honourable Court on Wednesday the 
2drd day of September 1906 to show cause why he should not bo committed in respeot 
of the said ariiole. and the said Narsinha Ohintaman Kelkar attending this Honout- 

September 1908 pursuant to the said order , and the 
of CounlnWnr lu the matter being read and upon heating Mr. Baptista 

Goner To T NarsinUa Chintamaa Kelkar and the Honourable tho Advocate* 

Gonetdl of tounBel and this Court, after taking time to oonsidec tho matter, being o! 

Chintaman Kelkat has, by publishing the said 
aowspapar, boon guilty of a contempt of this 

hT «nd do Stand oommiUtd to 

iwL winf ^ ^Oommou I rison at the Criminal Side for a period of 14 days fiom the 

.XoaeTu^n h m term may elepso umil the said flue and oo.t, 





GANGASHANKAR P. BADHDR* MADHaBHAI 
33 B. 219 (—2 I. C. 281=^10 Bora. L. R. 1163). 

[249] APPELLATE CIVIL. 


88 Bom. 250 


Before Chief Justice Soott and Mr, Justice Batchelor. 


Gajsgashankar Prabhashankae, Plaintiff, v. Badhur 

Madhbhai and others, Defendants,^' 

L15bh Ootobar, 1908.] 

Dekkhan AgricuUuriHs' Belief Act {XVII of 1879), section 7 (t ) — Defendayit summoned 
for examination— Payment of batta. 

It ia not neosasary to pay batta to any agrioulturiat defendant summoned to 
be examined undec section 7 of the Dekkhan Agrioultatists' Belief Act (XVll of 
1879). 

The batta is not payable by the plainbiS and the suit is not liable to be dis- 
missed on failure to pay it. 

Civil reference under section 617 ot the Civil Procedure Code (Act 
XIV of 1882) by J. N. Bhatt, Subordinate Judge of Borsad, in the Ahme- 
dabad District. 

The plaintiff filed a suit against Badhur Madhbhai and others in the 
Court of the Subordinate Judge of Borsad in its Small Cause Jurisdiction. 
The defendant being an agriculturist, section 7 of the Dekkhan Agricul- 
turists’ Relief Act (XVII of 1879) was applicable and an agriculturist 
summons was ordered to be issued according to Form LXXXyill at 
page 201 of the High Court Civil Circulars, The form was prepared in 
conformity with the provisions of section 7 of the Dekkhan Agriculturists' 
Relief Act which requires that in every suit the defendant shall 
be examined as a witness. The plaintiff was required to pay batta 
[250] for the attendance ot the defendant as a witness and he refused to 
pay it on the grounds that there was no provision in the Civil Procedure 
Code (Act XIV of 1882) to compel a party to pay batta to a witness not 
summoned at his request, and that it was nob necessary at all bo pay batta 
to a defendant for being examined by the Court. Owing to the said con- 
tentions the Subordinate Judge Bubmitb'sd the following questions for an 
authoritative determination ; — 

(1) Whether it is necessary to pay batta to an agriculturist defen- 
dant summoned bo be examined under section 7 of the Dekkhan Agricul- 
turists' Relief Act ? 

*'(2) If it is, whether the same is payable by the plaintiff and 
whether the suit is liable to be dismissed on failure to pay it ?” 

The opinion of the Subordinate Judge was in the affirmative on the 
first question and in the negative on the second question for the following 

reasons : — 

Ae regards the first question, I have the honour to observe that there are sections in 
the Oivil Prooedure Code (Proviso to section 36, section 66, section l20y which authorise 


• Civil Reference No. 4 of 1908. 


(t) Section 7 ol the Dekkhan Agrioalturists' Belief Act (XVH of 1879) 

7, Summons to be for final disposal of suit In every case in which it seems to 
the Court possible to dispose of a suit at the first bearing, the summons shall be for 
the final disposal o! the suit. 


0 our t to examine defendant as witness : — In every suit the Court shall examine 
he defendant as a witness unless, for reasons to be recorded by it in writing, it deems 
t clearly unnecessary to do so. 

^Explanation The oompulsoty examination of the defendant shall not be dis- 
pensed with merely by teaeon of the fact that the defendant has filed a written state- 
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a Court to dir«ofc that a party shall appear iu person. But the oonaequenoea of non- 
appearance or dismissal of the suit of the pUioliS ate a dooree againat the defendant 
or some lesser punishtuent affeccing his interest in the suvt (scotion 107). But there 
seems to be no provision in ihe C jde that a party s presence ehall be enforced by arresti 
or proclamation or dttaohment of property just as there is provision to enforce the 
presence of a witness summoned to give evidence or produce a document, by warrant, 
proclamation or attachment Iseotions 168 , 169. )74; il he fails lo appear in cespanee to 
B. 249=2 sQinmoQs. In this connection the diflorenci between the form ol summons to a 

1. C. 284—10 to give evidence {Form No \2b. Soh. IV, Civil Procedure Code) and the forms 

of suenmonsQS to a p'^rson for ( x '-mination under section 267 (Form XtU at page 167, 
1163. Nigh Court Givi! Ciroulafsi and -o a party for examination under section 287 (Form 
XXVI at page 169. High Court Civil OircuUrsi raiy bo noted. In the former there 
is a penal clause drawing the witness's attention bo the consequences of non-attend- 
ance whereas the latter two forms are silent as to the oou^equenoos. This diSerenoe 
in the forms indioites that the appeatanoo under the latter two summonses is not 
obligatory and supports the view that there is no provision in the Code to enforoe 
the presence of a person summoned otherwise than as u witness. If this view ia 
correct, as 1 think it is, it is necessary lor a Court if it has to secure the appearance of 
any person, be he a party to the suitor nH, to issue a witness summons in the 
first instanoe. I am humbly of opinion that the Legislature had in mind this view 
[251] of the law when it enacted in section 7 of the Dokkhan Agnoultunsts’ Relief Aot 
that the defendant shall be examined as a wriii^’ss. The words italioiael have refer- 
ence to the procedure to be adopted in securing the defendant's presence. 


Whether a party ordered to appear in person and failing, oan be prooeeded against 
under section 174, Indian Penal Code, depends on the question whether the prooeas 
was ooinpulflory. A party failing to appear under the proviso to section 36 or section 
66 cannot in my opinion be proceeded against criminally- Even if we aseome that a 
party can be so proceeded against, liability to bo onminally tried does not serve the 
direct purpose of the Court, which is to t^^quire his presence lor examination. Unleig 
the Court can issue a warrant for arrest, the presence cannot be enforced and lot this 
purpose it becomes necessary to issue a witness summons iu the first instanoe. 


The point however does not seem to be free from doubt. For it may be argued 
contrary to what has been said above (1) that notwithstanding the absence of express 
provision as to issue of warrant in oases other than those of defaulting witnesses, a 
Court has inherent p^wee lo enforoe its process and that the abbenoe ot such power 
would render ihe issue of summonses under sections such as sections L48, 267, 287, a 
futile procedure, as is not infrequently the case when a defendant is ordered to appear 
under section 287 ; (2) that section I7i seo ns to imp.y that ibis not necessary to 
summon a party as a witness if the Court desires to examiue him the words being ** if 
the Court at any time thinks it necessary to examiue any person other than a party 
to the suit, &o.'’ 


The next question is whether the plaintifi can bo oallod upon to pay the baita. In 
the first place, the duty under bootion 7 of the Dekkhau Agcioulturista’ Belief Act, is 
imposed on the Court and not on the party. So it appears asvkwatd that the Court ol 
Justice should demand (com the plaintill to aooompUsn that which the Legisla- 

ture requires of the Court. Besides lo push the intoresls ot an ngrioultunst to the extent 
of enfoccing his pcosonoe in Court at the plamtill's o.xpouse could hardly have beau 
contemplated by the Legislature. In the second place, under the Civil Procedure 
Code, batta can be demanded from a pirty only if a witness summons ia issued at biS 
instanoe (section i60). No doubt, there are the words ** subjoot lo the rules of the 
Code, &o." in sootioa 171 ; but they oould nob hive boon meant to make any party 
pay the batta of a Court witness. Much loss can a Court by examining apatty under 
section 7, Dokkhan Agriculturists’ Belief Act, impose on the plaintiQ a liability to pay 
6a(fa to the defendciat, for section 178 mast bo toad in oonjuuotiou witti section 160. 
Thirdly, there would havo been no necessity for such resolution as is refatted to in 
Ciroulat 27 of the High Court Civil OirouUrs at p. I'd, if a p*cby ware to bo made 
liable for batta of a Court witness. For all these reasons I think that a plaintifi i9 
not liable to pay the (laiiu and that hts suit cannot bo dismissed ou failure to pay it* 

This question again does not appear to bo free from doubt, as it ia arguable from 
an opposite poine of view as Under 

[252] 1. In section 267 of the Civil Procedure Ojilo, there is an indication ol 

Court’s power to throw on any party the expenses of a summons to be issued by it ol 

its own motion. The last words of the section ate “and before issuing the aummona 

olita own motion, shall declare the person on whoso behalf Ihe aaminons ia BO 
iSBUed. 
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3. Though the High Court Civil Circulars at p. 13 shows that advanoes are to be 
made by Government in the first instance, they are to be refunded under the 
Ciroular from the amount realised ia e^eoution This means t' at one of the parties 
is ultimately to bear the expenses of summons issued by the Court of its own motion. 
Why not then, should the expenses be borne at the ooLumenoement in suoh a ease as 
the present ? 
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G. N. Thdkore [amicus ounce), for the plaintiff. 

N. K. Mehta [amicus curice) for the defendant^. 

Scott, 0. J. : — The two questions referred for our opinion are • — 

(1) Whether it is necessary to pay batta to any agriculturist defen- 
dant summoned to be examined under section 7 of the Dekkhan Agricul- 
turists’ Belief Act ? 


33 B. 249=2 
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(2) If it is, whether the same is payable by the plaintiff and whether 
the suit ie liable to be dismissed on failure to pay it ? 


We answer both questions in the negative. 

Order accordingly. 


88 B. 2B2 (=2 I. 0. 264= 10 Bom. L. R. 1169.) 

APPELLATE CIVIL. 

Before Chief Justice Scott and Mr. Justice Batchelor. 

The Government Pleader, High Court, Bombay, Applicant, 

V, Jagannath Moreshavar Samant, Opponent."^ 

[l6th November, 1908.] 

Bombay Regulation ll of 1827, section 6% {f)—^Pleader~'Misbehaviour~~Suspension of 

Sanad — Sigh Court's disciplinary jurisdiction. 

Pleaders are a privileged class enrolled for the purposed of rendering assist- 
ance to the Courts in the administration of Justice. Their position, training 

[253] and practice gives them influence with the public and it is directly con- 
trary to their duty to use that influence for the purpose of bringing the ad- 
ministration of justice into contempt. 

A pleader, who presides at a public meeting and therein procures the passing 
of a resolution contemptuously denouncing or protesting against the conduct of 

a High Court Judge in passing sentence at a trial at the Criminal Sessions, is 

guilty of misbehaviour (under section 56 of Bombay Regulation 11 of 1827). 
[Ref: 37 Bom 854 : 71 I. G. 81=85 0. L. J. 866=26 G. W. N. 6S9=:i9 Cal 732=24 
Gt. L. J. 33 ] 

Application of the Government Pleader, Bombay, under section 56 
of Bombay Regulation II of 1827. for the exercise of the High Court’s dis- 
ciplinary jurisdiction against the opponent with reference tjo his conduct. 

The opponent, who practised as a pleader in the Sholapur District, 
presided at a public meeting held at Sholapur on the 30th July 1908 to 
express sorrow for and sympathy with Mr. Tilak for the punishment 
Awarded to him by the High Court of Bombay at a trial in one of the 
Criminal Sessions in the year 1908, One of the resolutions passed at the 
lueeting redeoted upon and denounced the conduct of the Judge who pre- 
sided at the trial. The Government Pleader of Bombay, thereupon, 
Applied for and obtained a rule nisi requiring the opponent to show cause 

• Civil Application No. 623 of 1903. 

It) material portion of section 56 of regulation II of 1827 is as follows 

A pleader aooused of a criminal ofience, or guilty of misbehaviour or neglect of 
duty, shall be liable to be suspended or dismissed. 
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why he should noft be dealt with under the disoiplinary jurisdiction of 
the High Court in respect of his conduct at the meeting in connection 
with the said re=;oIution. 

H. C. Coyaji (with G. S. Mulgaiimkar) appeared tor the opponent to 

show cause: — "We offer absolute and unqualified apology for our conduct. 

88 B a62=>2 On the merits we submit that we have filed two affidavits which show that 
I. C. 264—10 the facts were a little different from those mentioned in the affidavits in 
Bom. L. R, gupport of the application. We contend that the term “ Misbehaviour ’* 

in section 56 of Regulation H of I8‘i7 refers only to professional miscon- 
duct in Court. 

M. B. GhaiibaU Government Pleader, in pergon ; — The opponent’s 
conduct complained of ie nob only a misbehaviour, bub it is a criminal 
offence, inasmuch as it oonsbibuteg a contempt of Court. 

The fact that the opponent put up the resolution bo the meeting is in 
itself evidence of mipbehaviour. 

[284] Scott, C. J. ; — This matter comes before us on the petition 
of the Government Pleader which stakes : — 

(1) That Mr. Jagannath Moreshvar Samant. B. A., LL. B., is a 
District Court Pleader, and practises in the Courts of the District and 
Sessions Judge of Sholapur and Courts subordinate thereto. 

(2) That on the 30bh July last a public meeting was held at Sholapur 
for the purpose of expressing sorrow for and sympathy with Mr. Tilak for 
the punishment awarded bo him, at which nearly a thousand persons 
attended. 

(3) That Mr. Jagannath Moreshvar Samant, Pleader abovenamed, 
presided at the said meeting and among other things spoke in favour of 
the 5th resolution passed on the occasion and was in the chair when the 
said resolution was pub to the meeting. The said resolution was in the 
Marathi language and was bo the following effect: — “That this meeting 
contempbuosly denounces the Honourable Mr. Justice Davar of the Bom- 
bay High Court, who at the time of announcing sentence made unchecked 
and unoonneebad and unmeaning assertions, which even the enemies of 
the respected Tilak would have bean ashamed to make, and thereby 
branded our sorrow (sore haarbs) 

(4) Petitioner submits that such conduct at a Public Meeting in a 
Pleader in regard bo a resolution contemptuously denouncing a Judge of 
the High Court in respect of his solemn duty as a presiding Judge Is not 
only contempt of Court, but is further reprehensible as a misbehaviour 
falling within the purview of section 56 of Regulation II of 1827, and as 
such can and ought to be dealt with by this Honourable Court in its 
Disoiplinary Jurisdiotion. 

The petition is supported by affidavits of Mr. Barvo, Deputy Superin- 
tendent of Police and Mr. Dikshit. Sub Inspootor. Police, Sholapur 

In showing cause against the application two affidavits were made 
UB 0 of by counsel for Mr. Samant from which it appears that he did not 
speak on the 5th resolution beyond asking if there was any objection to 

Police Officers desposo to [255] words used by him defamatory 
0 Mr. Justice Davar, but this is denied by Mr. Samant ; wo will there- 
fore assume that they wore so used. 

It is admitted that Mr. Samant presided at tho meeting, opened the 
proceedings with a speech and proposed the first two resolutions. He 
then called on other speakers to propose the other resolutions and took 
the sense of the meeting upon them. He attempts to exouse his conduct 
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y,] SUNDBABAI t). OOLLEOTOR OP BELQAUM 88 Bom. 256 

by pleading that he did nob know exaobly bhe berms of the fifth resolution igo8 
until it was read out by bhe proposer. It is clear, however, that he not N ov. 1 6. 
only listened to the speeches on the resolution and to the reading of the ^ 

resolution without protest but also read out the resolution himself bo the oiviii. 

meeting and invited it to agree to bhe terms thereof. 

We are of opinion that in so conducting himself at the meeting Mr. 8S B, 252— 2 
Samant was guilty of misbehaviour which renders him liable ho suspension ^ 

or removal from bhe roll of pleaders. Pleaders are a privileged class 
enrolled for the purpose of rendering assistance to the Courts in the 
administiration of justice. Their position, training and practice give them 
inEuence with the public and it is directly contrary to their duty to use 
that influence for the purpose of bringing the administration of justice into 
contempt. Mr. Samant, who owes his position to a Sanad issued by this 
Court, has invited and procured the passing at a meeting of nearly a 
thousand people of a resolution contemptuously denouncing or protesting 
against the conduot of a Judge of this Court in passing sentence at a trial 

at the Criminal Sessions. . , 

This conduct calls for more serious notice than a mere expression ot 

disapproval. Wo suspend Mr. Samant from practice for six months Ue 

must deliver up his Sanad to the District Judge or bhe Begisbrar o is 

Court and may apply for it again in six months time. 


38 B. 256 (=i2 I. C. 283=10 Bom. L. R. 1197.) 

[286] APPELLATE CIVIL. 

Before Mr. Justice Chandavarhar and Mr. Justice Eeaton. 


SONDBABAI Sahbb {Original Opponent No, S), Appellariti v. The 

CoiiLBOiOR OF Belgaum (Original Petitioner 

Bespondeht."*^ 

[17tb November, 1908]. 

Practice-Taxation-Pleader’S feec-Appeals in, Probate Proceedings-Scale oj coets- 

Station Jf pleader-, fee. in appeale of TmbaT’be^’ 

aooording to a long standing praottoe of the High Court of Bombay. 

■ from an order passed by B. Clements. District Judge of 

“Tb“cu-„ 01 1' “’'io. 

Jayappa, applied to the District ^ f Lingappaj was joined as 

will. In this proceeding, Sundrabai (wido Denutv Nazir was 

opponent No. 8. This Sundrabai was a minor ; and the Deputy isazir wa., 

therefore, appointed her guardian ai htem. Da^agowda as her 

Against this order, Sundrabai. represented by one Uayagow 

guardian, appealed to the High Court. respondent’s 

This appeal was dismissed by the High Courfi . ana * ^ the minor. 

costs were ordered to be paid by the pleader’s fees at 

In taxing the bill of costs, the offi Hieh Court. The 

Ss. 30. in obedience to a long standing contended that the 

respondent s pleader objected to this toafl ^^^nt of fees due on 

pleader’s fee should be a ssessed on one-fourtn 

* Fitflb Appeal No. 26 o! 1908. ^ 
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1908 whole subjeob-matiier of bhe probabe pebibion, vu., Bs. 6,08,024 under 

NOV. 17* bhe proviso bo secbion 7 of Acb I of 1846. ^ 

The Taxing Officer was of opinion thab pleader's fee was righbly based 

APPsnniT* 30 ^ 

Oiv^ The respondenb's pleader bhereupon applied bo bhe Gourb. 

88B. aB6»3 D. A. Khare for bhe appellanb. 

I. C. Isa-^IO The Governmenb Pleader for bhe re^pondenb. 

Bom. L. R. [257] Chandavarkar, J. : —The quesbion of law raised in hhis case 
^ ® ' by bhe learned Governmenb Pleader relabes bo the valuabion of Pleader’s 
fees in proceedings for probate. The Collector of Belgaum having applied 
bo bhe Disbriob Judge for probate in respect of the will of Lingappa Jayappa 
Sir Desai of Navalgund, caveats were entered by or on behalf of several 
persons, one of whom was the deceased's widow. As she was a minor, 
the Collector applied bo the District Judge for the appointment of a guar- 
dian ad litem. The Judge having by an order appointed bhe Deputy Nazir 
of his Court, an appeal was filed in this Court against thab order by Daya- 
gowda Leegowda Patil, who described himself as guardian of bhe minor. 
The appeal was heard and bhe order was confirmed with costs, which 
were directed to be paid by the guardian. The Registrar's office having 
valued the Pleader’s fees at Rs. 30 as part of the costs, according to a 
long-standing practice of this Court, the learned Governmenb Pleader, 
who had appeared in bhe appeal for the Collector of Belgaum, objected to 
the valuabion, and contended before the Taxing Officer that the Pleader’s 
fees should be calculated in acoordanoe wibh the last clause of section 7 
of Acb I of 1846. 

The point has been urged before us and its deberminabion depends 
upon the question whether probate proceedings, both original and appeal, 
fall within the meaning of a "regular suit” so as to come within the 
purview of section 7 of Act I of 1846, The learned Governmenb Pleader 
contends that they are and relies upon section 83 of the Probate Act (V 
of 1881). The language, however, of that section is far from lending sup- 
port to bhe oonbonbioo. The section does nob say that proceedings for 
probate are ** a regular suit" or that they shall bo treated as such for all 
purposes. It provides bbat ” they shall take as nearly as may b^ bhe form 
of a suit, according to the provisions of bhe Code of Civil Procedure.” This 
would show that probate proceedings do not, under the oridinary law, fall 
within the description of a "regular suit”; ibis by virtue of section 83 
that they are brought within that category; and they are so broughb, nob 
in point of fact but only in point of form, for the limited purpose of app- 
lying to them * as nearly as may be” the provisions [258] of the Code of 
Civil Procedure. These rostriebions leave still a difforonoo between " a 
regular ft,uib and a testamentary suit. That the Legislature intended the 
difference bo exist is apparent from the special provisions in bhe Court 
Fees Act (VII of 1870) for the valuation of Court fee in bhe ease of an ap- 
plication for probate, as distinguished from a suit. As section 83 of the 
Probate Act brings a probate proceeding within the description of a suit 
by means of a atabutory fiction the purposes of which are expressly limit- 
ed bo the provisions of the Codo of Civil Prcoodure, wo think we should be 
extending bhe scope of thab fiction beyond its legitimate limits if we were 
to allow the argument of the learned Government Pleader. We hold, 
bhorefore. that the long standing practice of bhe Court as regards bhe valu- 
ation of Pleaders fee* in probate proceedings should continue. 
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APPELLATE CIVIL. 

Before Mr. Justice Chondavarkar and Mr. Justice Benton, 

AmabSANG MavsANG {Original Defendant) Appellant, v. JETilALAli 
MaganlaIi and oxhebs [Original Plaintiffs), Respondents* 

[17bh November, 1903.] 

Toda Qiras Allowance Act (Bom. Act VII of 1887), section St-Toda Qiras allcwance^ 
Attachment and sale of, in execution of a decree--'^ Money likely to become due, ’ in- 
terpretation'—Hov) far can the allowance be attached and sold. 

The plalntiS. who held a money- decree against the defendant, applied foe its 

execution by sale of the toda gtras allowance, which the latter was entitled to 
receive periodically from the Mamlatdar’s Kacheti. The specific prayer in the 

application was the attachment and sale of the allowance which was to become 
payable to the defendant during the twenty years following the application. 
The lower Courts held that the defendant s life interest m the toda 
[359] giras allowance computed at Us valuation for twenty years, could be 

attached and sold in execution of the decree 

Held tevetsing the order, that it is cleat from the language of section 5 of 
the Toda Giras Allowance Act (Bombay Act VII of 1887) that it is not tbe life 
interest of the judgment-debtor in a toda g^ras allowance, but something short 
of it that is allowed by the Act to be attached. 

The woidB “mooey likely to become due'’ ^eotion 5 of the Aot must be 
restricted to the ease whore, for inBtanoo, during the life- time of the ]udgment- 
debtor, a sum of money is directed by the Colleotor to be paid to him on ao- 
oount of a toda anas allowance not immediately but on a date subsequent to 
the date of theo'rder of direction, and the judgment-debtor dies before that date, 
and to other oases of a similar character. 

Under what oiroumstanoes money is likely to become due on aooount of a 
(odd giras allowance is a question which cannot be answered exhaustively and 
must depend on the facts of each case as it arises. 

Appeal from the decision of A. 0. Wild, Distiriob Judge of Ahmeda- 

bad. confirming the decree passed by B. J. Desai, Subordinate Judge at 

Kaitft. 

Proceedings in execution. 

There was a money decree passed in favour of Jethalal Maganlal 
against Amarsang Mavsang. In exeoution of this decree, the decree-holder 

applied for attachment and sale of the toda giras ^ “““ 

payable every year to the defendant from the Mamlatdar ® 
Mehmadabad. The allowance sought to be attached 
to become payable to the defendant during the following twenty years. 

The defendant contended that the giras allowance could not he 

attached and sold; that the allowance for twenty years ^ ^ 

holder sought to attach and sell as a debt had not become ^ne, that wh^t 

bo attached and sold ; and that the allowanoe was paid to him for his 
maintenance. 
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33 B. 288=2 
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• Second Appeal No. 699 of 1907. 
t The seAion runs as foUowa 

No toda giras allowanoe ehall be liable to attachment or sale in axeoution of a 

decree : 

PrclM ,tot ..y m..., ,«• ^ 

of anoh allowanoe after suob judgment-debtor s death. 
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The Subordinate Judge overruled the defendant's contentions and 
allowed the execution to be proceeded with. His reasons were stated as 

toilows : — 

It appBitfl that the allonanoo in qaestion ia of a nature of a toda gira, allow- 
ance (see the copy of the agreement. condition 1). In the ease of the Secrelary o/ 

%lTie V Zhcmr.hind. I. L B. 4 Bom. HI, it has been he d that a tcda gira, 
[260] hak ia not exempted from attachment. Sections 5 of Act VII of 1887 fBombay) 
exempts the tnda gna> allowance from liability to attachment and sale in execution 
of a decree but provides that any money due or likely to be due to a judgment debtor 
may be attached in execution of a decree against him. It is thus evident that the 
money likely to be due to the judgment-debtor is expressly declared liable to attach- 
ment I am, therefore, of opinion that the deetee-holders in this ease have a right 
to proceed in execution against the moneys likely to be due to the ]udgmeot-debtot 
OH account of the toda gtras allowaaoe. 

On appeal this order was confirmed by fche Disbrioti Judge on fche 
following grounds 


A ‘ gitafl ’ allowance which is a veated right and only to be discontinued andec 
certain conditions is not a merely oontingent or possible right or interest and sec- 
tion d66 {k'* Civil Procedure Code, and thj definition of oontingent interest to be found 
in section 21 of the Transfer of Property Act do not come in the decree-holder's way. 


It is admitted by appellaat’a pleader that this is a foda giras allowance but 
the rulicg in I. L. R. ‘i Bom. 492 of 1880 that a toda gtras allowance is not exempted 
from attachment is of a date prior tq the enactment of Act VH of 1887. Section 6 of 
this Act shows that the whole allowance is not attachable, but the proviso to the sec- 
tion permits cash payments likely to be due to the judgment-debtor until his death 
to be attached. Accordingly the 20 annual cash paymenia which will certainly be 
paid tb judgment-debtor unless he first dies uiay be attached by the decree-holder. 


In Government Resolution No. 313G of 6th Aprfl 1906 the Legal Remembranoec 
expresses the opinion that the bale of a giras allowance fur some years in exeoution 
of a decree is allowable under sections 263 and 205. Civil Procedure Code, but it la 
argued that a debt to be attached under that section must be one that is actually due 
not, as here one that became due from year to year. Hero reference is made to I. L. R. 
27 Gal. 38 and 14 Moore’s Indian Appeals 40. In the first of these rulings it is laid 
down that the debt must be an actually existing debt not merely money that may or 
may not become payable at some future time ; in the second it is held that the sum 
attached must not be inchoate but existicg and definite. The liability of Government 
to pay the giras allowance is an existing liability though the allowance is to be paid 
in the future and annually. There is no uncertainty about the payment, and 1. there- 
fore, hold' that the allowance comes within the definition of debt in Civil Procedure 
Code, section 266, and may be attached under section 268. Civil Procedure Code. 


It is urged that to allow the sale of the allowanoo would be contrary to public 
policy as it is given to its recipient for services to bo rendered to Government in keep- 
ing the peace and preserving order. It would appear however that the allowance is of 
the nature of compensation to free hooters for the loss of the black- mail which they 
used to levy, vide 1. L. R. 4 Bom. 4:12. The [261] girasia in the sanad-i exhibits 13 and 
14 binds himself not to plunder, and to serve Government it oaliod upon. 1 under- 
stand however that no service is now required from the holders of giras allowances, 
and they certainly in no case will be allowed to plunder. It will therefore not be im- 
possible to permit the present allowanoe to be attached. 


The jui^gment-debbor appealed bo bhe High Courb, 

T. B. Desai for bhe appellanb : — -A toda giras allowanoe is payable 
on oeitain condibione according to bhe terms of bhe sanad oonferring ib. 
The Governmenb have always a right bo demand services from bhe grantee. 
Ib can be revoked at any time : ib is nob certain and definite and bhe con- 
tinuance of the allowance in future is nob a matter of right. It is nob a 
debb within bhe meaning of seobion 266 of the Civil Procedure Code; and so 
bhe amount that will accrue due during bhe next twenty years cannot be 
attached and sold. Befars to Hartdas Acharjia v. Baroda 
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Acharjia (l); and Sijud Tuffuzzool Hossein Khan v. Bughoonath Per- 
shad (2). 

Section 5 of the Toda Giras Allowances Act (Bombay Act VII of 
1887) expressly excludes the right from attachment and sale. There may 

be attachment of what is actually due; but what is yet bo become due in * 

the future cannot be attached. The words “likely bo become due" in the 33 B. 258=2 
section should be strictly construed having regard to the nature of the 

allowance and the policy of the statute. ^20l! 

7. G. Ajinkya for the respondent : — The right bo receive allowance is 
a right pertaining bo the judgment-debtors. It is definite and regularly 
payable. The right is not within the proviso of section 5 of the Toda 
Giras Allowances Act (Bombay Act VII of 1887). 

ChaNDAVaRKAR, J. ; — The respondents, having obtained a decree for 
money against the appellanbi applied for its execution by sale of the toda 
giras allowance which the appellant was entitled bo receive periodically 
from the Mamlatdar’s Kaoheri at Mehmadabad. The specific prayer in 
the application was the attachment and sale of the allowance which was 
to become payable to the appellant during the twenty years following the 
application. [262] The appellant resisted the prayer upon the ground 
that the allowance could nob be attached and sold, whether under section 
266 of the Code of Civil Procedure or under section 5 of Bombay Act 
No. VH of 1887. This objection to the attachment and sale has been 

disallowed by both the Courts below. 

Section 5 of Bombay Act Vil of 1887 enacts that ‘ no toda giras 
allowance shall be liable to attachment or sale in execution of a decree, 
provided that any money due or likely to become due bo a judgment- 
debtor on account of a toda giras allowance may be attached in execution 
of the decree against him, bub such attachment shall not affect any money 
which becomes due on account of such allowance after such judgment- 
debtor’s death,” The words “ likely to become due ” in this section have 

been construed by both the lower Courts to apply to the life-interest of 

the holder of a toda giras allowance. Accordingly they have held that 
such life-interest, computed at its valuation for 20 years, can be attached 

and sold in execution of a decree against the holder. - 1 . 1 , 

The difficulty in accepting this view of the lower Courts lies in the 
difference in point of language between section 5 and the preceding 
section. The latter (section 4 of the Act) provides that no morbpgo. 
charge or alienation of a toda giras allowance, or of any part thereo , or 
of any interest therein, by any recipient of the same, shall be va i as 0 
any time beyond snob recipient's natural life. ’ That is, a private a lena- 
tion by the recipient shall be valid to the extent of his life-interest but 
not beyond it. If the Legislature had intended the same to bo the ease 

as regards an alienation by vfay of attachment and sale ® 

decree, similar phraseology vjould have been used m section 5. WotUing 

could have been simpler in that case than for the Legislature ° 
in section 5 that suob attachment and sale shall not be va i 

the natural life of the holder of the allowance. But so 
such language, which would have been apt to show that that was their 
intention, the Legislature have used language in the enaobing part 
of section 5 which prohibits in absolute terms the attachment and 

sale of a toda gtras allowance in execution of ^ ‘ 

in the proviso which follows they m ake an exception in the case or 

(3) (1871) 14 Moo. 1. A. 40. 


(1) (1899) 37 Oal. 36. 
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r263l “monevs due or likely to become due” to the judgment-debtor. But 
even as to such moneys bho proviso says bhab the right to attach and sell 
' in execution of a decree shall fail if they become due on account of such 
APPBLLATK al!o\vanco “ after such judgment-debtors death. The meaning of this is 

obviou-’ Suppose, to take one of several cases that might be pub m 

as b'1b 8^2 illustration, during the life-time of the judgment-debtor. a sum of money 
I C 271»1o is directed by the Collector to be paid to him on account of a tocla giras 
Bom L. R. allowance not immediately but on a date subsequent bo the dabe of bhe 

order of direction; bhe judgmenb-debber, however, dies before thah dabe. 
Now under the ordinary law, nobwitbsbanding bhe deabb. when bhe dabe 
fixed’for payment arrives, the money would become payable to the estate 
of the deceased as part of his assets, and it oould be attached m execution 
of a decree against him, as a portion of his life-interest in the allowance. 
Bub bho proviso to section 5 alters the ordinary law and provides that 

even in such a case there shall be no attachment. 

lb seems clear from this language of section 5 bhab ib is nob bhe liie- 

interesb of the judgment debtor in a toda giras allowance bub something 
short of it that is allowed by bhe Acb to be abbaohed. The words money 
likely bo become due” must, therefore, be restricted bo such a case as the 
one we have mentioned above in illustration and other oases of a similar 
character. Under what oiroumsbanoes money is likely bo become due on 
account of a toda giras allowance is a question which oannob be answered 
exhaustively and must depend on the facts of each case as ih arises. 

For these reasons we must reverse bhe decree appealed from and 
remit bhe present darkbaab for disposal according bo law with reference bo 
the foregoing observations. Costs bo abide bhe result. 

Decree reversed* 


83 B. 264 (=2 I. C. 268=10 Bora. L. R. 1206), 

[264] APPELLATE CIVIL, 

Before Mr. Justice Chandavarkar and Mr* Justice Heaton. 

SUBRAYA ViTBAL Naik (Original Defendant No. l), ippeUatU, v. 
Nagappa Subbaya Shanbhog and others (Original Plaintiff 

and Defendants Nos 2 to 4), Eespoiidents.* 

[23rd November, 1908.] 

Eindulaw—DebtsSon's liobiUiv io pay father's debts— Alia chmeni of sou's ihaw m 
fa 7 niiy property— Father's poiocr to deal toiih ths shtirfi— Ctvil Procflrturtf 

Code {Act XIV of lPy2).>((?c(fon 216. 

When tho right, title and iuloreat of a Hindu son in joint anooatral property 
baa been attached in exooutioQ ol a dooroo ngaiast him and its private alienation 
by him has been prohibited by an order of the Court under eootion 276 ol the 
Code ol Civil Prooedure. his father ia deprived of tho power of alienation ol that 
interest in satisfaotion of bis own debts. 

Second appeal from bho decision of C. C. Boyd, District Judge ol 
Kanara, amending bhe decree passed by K. R. Nabu, Subordinate Judge at 
Kumba. 

One Anant Subbaya (defendant No. 2) and his two sous Marbu and 
Anant (defendants Nos. 3 and 4) together oonsbituted a joint Hindu 
family, which owned an ancestral shop. 

A money decree was passed against Wamau in a matborjwhioh con- 
cerned him. In execution of this dooroo Waman’s share in bhe shop was 


* Booond Appoal No. 885 of 1907. 
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attached on the 8th March 1900 and it was subsequently sold to the 
plaintiff at a Court sale on the 18th October 1900. 

Meanwhile on the 20bh August 190J, Wamau’s father Anant (defen- 
dant No. 2) sold the whole shop to Subbaya (defendant No. 1) in satisfac- 
tion of a family debt of Es. 700. 

The plaintiff brought the present suit for recovering, by partition, 
Waman’s one-third share in the family shop. 

In the first Court, the plaintiff’s claim was decreed. The reasons 
were as follows : — 
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** The attaohment of Waman’s one-third share in the shop and its site took 
place in Daikhaat No. 464 of 1899 on the 8th March 1^00. The sale to defend- 
ant 1 took place on the 20th August 1900. It is not denied and does also appear 
from the deposition of defendant 2 that the shop and its site form part [265] 
of the ancestral property of defendants 2 to 4. Hence e7identl7 defendant 4 had 
a third share in it. The sale to defendant 1 of the attached third share in the shop ia 
illegal, under section 276 of the Civil Procedure Code (vide I. L. H. 30 Bom. 337) . . 

. . The sale in respect of the third share of Waman is illegal under the abovemention- 
ed section 276 although the Court sale took place on the 18tb October 1900 the attach- 
ment was eSeoted on the 8th Match 1900. PlaintiS Nagappa’s claim is enforceable 
under the attachment as provided in section 276.” 


On appeal this decree was confirmed by the Distriob Judge with a 
slight variation. 

There was an appeal to the High Court. 

Nilkantha Atmaram for the appellant : — The provisions of section 276 
of the Civil Procedure Code (Act XIV of 1882) do not apply to the sale by 
the father. The section must be read with section 274: of the Code which 
expressly prohibits alienations only by the judgment-debtor and forbids 
any persons from taking transfer from the judgment-debtor. Here the 
alienor is not the judgment-debtor; and therefore the sale is not affected 
by section 276. 

Further, the father’s power of alienation is independent of the sons. 
In the case of Mussamut Nanomi Bahuasin v. Modun Mohun (1), their 
Lordships of the Judicial Committee bold that as a matter of fact the 
son’s vested right by birth is destroyed by the obligation upon him to pay 
the father's debts. 

S. S, Pathar for respondent No. 1 The son’s share in the house 
was admittedly under attachment at the date of the sale of the whole to 
the appellant by the father. The effect of the attachment was to arrest 
the power of the father to make any alienation of it : see Madho Parshad 
V. Mehrhan Singh (2). The father’s power of alienation is nob independent 
of the son. He cannot alienate it without the authority of the son either 
express or implied. When the share is once attached, the son himself 
cannot alienate it much less could the father do so. The attachment con- 
stitutes a valid charge on the land ; see Suraj Bunsi Eoer v. Sheo Proshad 
Singh (3). It prevents even the right of survivorship in the joint family. 
The attachment under section 276 like the rule of Us pendens makes the 
alienation subservient bo the [266] rights of the attaching creditor. The 
alienation is void as against all claims enforceable under the attachment. 

Sumilra S, Hattiangdi for respondent No. 2. 

ObandavabkAE, J. : — -Under the Hindu law a father has the right 
to sell or mortgage ancestral property, including the interests therein 
of his sons, in satisfaction of his antecedent debts, provided those debts 
were not contracted for immoral or illegal purposes. This right bo 


(1) (1886) L. B. 18 I. A. 1. 

(2) (1890) L. B. 17 I. A. 194, P9. 


197. 

196- (8) (1878) L. R. 6 1. A. 88. 
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di^ooce of fcha anoesbral property so as to inoluda and affect the shares 

ftriqec^ ftccordiDR to HiDdu law, in virtue of the pious 

AFPKi,r,ATn ,, i^n^oral. lu other words, when the father alienates the pro- 

party, he exercises the power of alienation which the sons would have 

1% aS ^feually alienating the property for them and on their behalf m discharge 

Bom. L. R. f in accordance with the power given to him by Hindu law. 

When once this principle of Hindu law is grasped, it ol lows that when the 
right, title and interest of a Hindu son in joint ancestral property has been 
attached in execution of a decree against hirn and its private alienation by 
bim^ias been prohibited by an order of the Court under section 276 of the 
Code of Civil Prooedure, bis fahher is deprived of bhe power of ahenabion 
of that interest in satisfaction of his own debts. And that is so, because, 
the son’s power of alienation having been taken away by the Court, there 
is no power left in him on which the father’s power could rest after the 
Court’s order. For these reasons we think the lower Court is right and its 

decree is confirmed with ooets. ^ , 


confirmed 


83 B. 267 (=10 Bom h. K. 778= 2 I. C. 249). 

[267] ORIGINAL CIVIL. 

Before Mr, Justice Knight. 

SmVAJIRAO MaDHAVRAO and ANOTBER Plaintiffs^ V. VA9ANTRAO 

Madhavbao Defendant.* 

[20bh July, 1908.] 

Hindu Law— Joint Hindu family— Relcau by a coparcener— Right of coparoener^t 
aflerborn son to claim a share with his brothers. 

M., a member ot a ioint Hindu family, being involved iu debt, gave a release 
of his share to his father in consideration amongst other things of a sum of 
Bs. 5,000. At the time of this release M. had one son living. On this son 
suing the oo-patoenary for partition it was held (in Suit No. 4 38 ot 1901) that 
be was entitled to a share in the joint family property and that the release 
aoted only against his father personally. After the date of this decree M. had 
another son born who sued the Brat son to recover from him a moiety of the 
sum allotted to the first son on partition. 

Held, that the second son was not entitled to any share in the property. 

[Ref. 26 M. L. J. 460=24 I. 0. 696; 67 I. C. 210=34 0. U J. 328.] 

One Vitihoba Mankojee, a Hindu inhabibanh of Bombay, and the 
greab-grandfatber of bhe first plaintiff and of bhe defendant herein ac- 
quired considerable moveable and immoveable property under bhe will 
and codicil of his grandfather Kashinabh Bhikhaji. This said will and 
oodioil were afterwards held void and inoperative as dealing with property 
wbioh was ancestral in the hands of Kashinabh Bhikhaji. 

Vithoba Mankoji died on the 22nd of April 1873 leaving him surviv- 
ing one son Kashinabh Vithoba and two grandsons Ganpatrao Kashinabh 
and Madhavrao Kashinabh. The said Kashinabh and his said son and 
grandsons oontraoted to live together after the death of bhe said Vithoba 
as an united Hindu family joint in food, worship and estate. The first 
plaintiff and the defendant are bhe sons of the said Madhavrao Kashinabh. 

• Suit No. 494 of 1907. 
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The ^e^endanh wa? born in 1884. Ka?hinabh Vifjhoba died on fche 23rd 
June 1901. 

On fihe 20bh January 1889 Madhavrao Kashinabh beoame involved in 
debt and in consideration of his father paving the sum of Es. 5,000 in 
settling his debts and for various other [2681 considerations executed a 
release of all his interest in the family property in favour of his father, 

'Dltimabely Madhavrao Kashinath became insolvent in or about the year 778—2 I* C.' 
1B92 and by virtue of the vesting order under section 7 of the Insolvent 249. 

Act all his estate beoame vested in the Official Assignee. 

In 1901, Vasantrao Madhavrao, the defendant herein, filed a suit in 
the High Court of Judicature at Bombay, being Suit No. 423 of 1901, for 
partition of certain joint and ancestral properties. The Appeal Court at 
Bombay reversine the decision of Tyabji, J. , held that the properties were 
joint and ancestral and that the said Vasantrao Madhavrao was entitled 
to a half share therein. 

The Appeal Court further remarked "Madhavrao has released his 
share and in answer to an enquiry from the Court it was stated that 
neither he nor his assignee in insolvency questions the release as against 
himself. But it follov/s that the release must be treated not as for the 
benefit of Kashinath alone but of the co-parcenary and so the shares must 

be determined as though Madhavrao was dead.” 

The Privy Council confirmed the decree cf the Appellate Court on 

the 8th February 1907. 

After the date of the decree of the Appellate Court and pending the 
appeal to the Privy Council the first plaintiff was born to the said Mad- 
havrao on the 8th May 1905, and in this suit claims a share in the 
moiety of the properties to which the defendant has been declared en- 
titled. 

By a consent Judge’s order dated the 11th April 1908 the suit was 
directed to be set down for trial o£ the following preliminary issue : 

“ Whether the first plaintiff is entitled to any and what interest 

in the defendant’s share of the properties to which he is declared 

entitled in Suit No. 423 of 1901 in the plainU mentioned.” 

Padsha Dastur, lot ^he plaintiff There has been no partition 
of the joint family property before the birth ^f the plaintiff. In 1889 
all that happened was that the father retired [269] from the family. It 
was a personal relinquishment. The rest of the family was joint, that is 
why Vasantrao was allowed one half and not one quarter. ^ The Appeal 
Court declares the release is for the benefit of the whole family, vet it has 
operated solely for the benefit of Vasantrao. In effect it is a gift by the 
father to his son and that with the consent of the co-parceners. Viewed 
in that light the case nearly approaches Bai Bishen Chand v. Mussumat 
Asmaida Koer (1) and so long as the father has not kept enough to give 
an afterborn son as' much as the earlier born sons received, an equal ^hare 
be made good to the afterborn son by the brothers : Krishna v. bamt 

(2), Ghengama Nayudu v. Munisami Nayudu (3). 

Where the father leaves nothing to himself and the afterborn son has 

no source from which to maintain himself he can claim from the separat- 
ed brothers a share equal to theirs. -i « « *.u 

Our second point is that the judgment of the Privy 
the release enures for the benefit of the other branch. The judgment 


(1) (1884) L B. 11 I. A. 164.1 

(2) (1886) 1 Mad. 64. 


(3) (1896) 20. Mad. 75, 
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(ir0at-.=: Marlhavrao aq civilly deafl bnt this Joe^ not break up bbe oo- 
1908 paroenarv. Ma^lbavrao in p3r<?onally (li<5qualifi0tl by the release but this 
JULY 20. doe- not prevent the '?on of a ai-qualihed per^'on from inhentmR property. 

The afterborn <^00 i<? in the 'ame portion a? hi^ brothers 

^<’thna (with SHalvad). for clefenaant -.-Krishna v. Sam (l) has not 
_• heen followed in Bombay. See Ba.puji v. P.,n<hiranQ (5), Balknshna 
38 8.287=10 Trimhak Towltilkar v. Savilribai (3l, Bailor Krtthna Eau v. Lakshmana 
Bor^b. R. shanh'wfiue (4). Naval Singh v. Bhagwan Singh (.')). Vir-Mitrodaya, 
778—2 I. C* 492 

^ Knight, J.; — This '--nit is a pendent to the ease of VKasantroo v. 
Anandrao, (6) decided by the Appellate Court in September 1904, and sub- 
sequently by the Privy Council (7). 

[270] The facts of tbe case, so tar as they concern the question now 
before me, are the following ;-Tn 18R9 there was a joint Hmdu family 
consisting of one Kashinath, his two sons Ganpatrao and Madhavrao, 
Ganpatrao's six sons and Madhavrao’s only ?on Vasantrao. This family 
was possessed of considerable ancostra' property. In January 1889, 
Vasantrao being then some five years of age, Madhavrao found himself 
heavily involved in debt ’, and in consideration of his fathers Kashinath 
paying Rs. 5.000 "in settling the debts and for various other considera- 
tions," Madhavrao executed a deed of release in his favour relinquishing 

all in the family properbv. ^ 

In 1901 Va<;ftnbrao in?bibubecl a suib a^ain^^b Ganpatrao’s sons (Gan" 
pabrao and Kashinabh bobh bains dead) bo obtain a share in bho anoesbral 
properbv. Amonp bhe various gronads raisod by bhe then defendanbs, I 
need only refer bo bhe oonbenbion that bv bhe release Madhavrao forfeited 
nob only his ov7n inboresh in the anoesbral property bub that of his des- 
condanbs. Ib was hold, however, and the Privy Coimoil confirmed the 
findinf’, that bhe release operated bo extin'.’nish only Madhavrao s own 
personal interest and did nob bind his son, and that ib must be treated as 
enuriof^, nob as for bhe heuefib of Kashinath alone, bub for that of bhe 
whole coparcenary. Vasantrao, therefore, a=^ roprosentinj; one of bhe two 
sons of Kashinath. was h'^ld entitled on partition to a half chare of the 
property, Ganpatrao’s children bakinj^ bho other half. 

Now bhe present plaintiff is a second son of Madhavrao s, born in 
1905, nearly a year after the deoreo for partition, and more than sixteen 
yearc after the date of bhe roloaso. TTe sues his brobh'.'r Vasantrao for a 
moiety of bhe ancestral property that has fallen bo bhe latter’s share, and 
the preliminary issue has boon raised whether ho is at all entitled to parti- 
cipate in the property, 

Tlio answer to this quesbion mush in the main depend on the deter- 
mination of Madhavrao’s proo so position. lie is still alive, he claims no 
fuTbh‘.*r share in bhe property himsoU, nor was any claim on his behalf 
by the Offioial Assif^neo who roprossnbod him in the previous suit. 
The only direct allusion [271] to bis stabuR raado in the judgment 
of the Appeal Court is in a pasc^^G towards the end, whore it is said that 
'‘the share? must be determined as tlioiiith ^lalhavrao were dead” ; but 
this, although clear and adequate for the purposes of that judgment, is of 
little present assistauoo. The learned counsel for the plaintiff however 


(1) II8S5) 9 Mftd. r,i. 

(2) 6iBom. CIS. 

(3) (lS7ft) \noiD. 51. 
(1) (1881) r Mad. ‘302. 


15) (l^^vSi) I Ml. 4 27. 

ir>) 119U) r, Bom. b. B 935, 

(7) U‘207) 9 Bom. t., R. 685. 
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sought! to make it the basis of an argument that Madhavrao must be 
regarded merely as one civilly dead, as if he had turned to the asoetio 
life, or at the most as one disqualified from sharing in the family estate. 

But this supposition is not in accord with the facts and it needs but few 

words to demonstrate its impropriety. Hindu law bases exclusion from 

participation on certain clear and well dedned grounds, none of which can 33 b. 267=10 
be applied to Madhavrao either literally or metaphorically. He is not Bom. Ii. R, 
afflicted with insanity or other congenital infirmity, and it is not pretended 
that he has "assumed another order." Whatever be the true history of the 
transactions culminating in the release of lb89, the facts accepted by the 
parties in the present suit are these, that Madhavrao received Es. 5,000 


VW=2I 0. 
2i6. 


from his father, directly or indirectly, and that he thereon resigned all hia 
interest in the anoeatral estate. No doubt this sum seems exiguous in 
comparison to the three-quarters ot a lakh to which he was then ap- 
parently entitled, but small as it was, he accepted it in satisfaction of his 
claims, and he has never sought to recede from the arrangement. I can 
only look upon him, therefore, as a coparcener who has elected to take 
his portion and recede from the family and it is thus as I understand that 
he was regarded in the earlier suit. 

The question then resolves itself into this; what are the rights as 
against the joint family of the son of a separated coparcener born subse- 
quent to his father’s separation ? So stated, the question bears its answer 
Upon its face: there is no known rule or principle which can entitle suoh 
a son to claim aught from the coparcenary. Vasantiao’s example affords 
plaintiff no assistance. He was alive when his father executed the 
release, and the latter was powerless to divest him of rights already 
vested in him. But the plaintiff stands in entirely different 1,27 2J case ; 
he was cot even en venLere sa mere when his father quitted the family. 
The various authorities cited t>y his learned counsel — 1 may more parti- 
cularly instance Ganpat v. Gopalrao (i), Rai Bishen Ohand v. Mussumat 
Asmaida Koer (2), and Chengama Nayudu v. Munisami Nayudu 1.3) — 
amount to no moro than this ; that where there has been a partition 
between a father and his sons, an afterborn son may claim a share 
from his brothers, if bis father reserved no property for himself 
or is unable to provide for him. The Madras case bears a bastard 
resemblance to that now before me, in that Madhavrao is destitute of 
means and unable to provide for the plaintiff; but there the similarity 
ceases. These cases proceed upon the special principle of Hindu Law that 
the unborn son cannot be deprived of his share in the pabernel estate by a 
prior partition. Sons with whom the father has made a partition shall 
give a share to another son who is born alter it " (Vishnu, 2 
^olebrooke, II, 268). But the application of this principle is expressly 
limited to the case of partition between sons and father, and there is no 
Warrant for its extension to a son born to a separated coparcener, other 
bhan the father of the family, after partition. Indeed, it is only necessary 
to reflect upon the confusion that such an extension of the principle 
would entail, to realize its impracticability. 

There is little need to reinforce the argument. The texts of Vishnu 
and Yajnavalkya which direct separated brothers to cede a share to the 
afterborn brother have been explained by the commentators as applicable 
only to posthumous sons (Ganpat v. Gopalrao (l))i and even this diriotion 
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.nno IS resbrictea, ifc would seem, bo bba case of the son en venire sa mere at the 
JODY 20 . date of fehe parbibion (Mayne. seobion 472. 7bh edn.). Relabively bo the 

head of the family wibh whom Madhavrao effeobad patbibion, plainbiff is 

ObiGikaXi ^ gQQ buj a grandson! ha was nob ventre set mere ab bha data of 

bhe parbibion, and ha was nob posbhumously born. The oiroumsbanoes 
33 B. 267=10 bbab bhe fabhar has dissipabed bhe small pabrimony bhab be received and is 
Bora. L. B, now unable bo provide for him is an aocidenb bhab does nob boar upon bhe 

argumenb. 

^ [273] I, bharofore, decide bhab plaintiff is nob enbiblad to claim a 

share of bhe property in suit. 

Abbornays for bhe plainbiff *. — HJesers- JehdfiQirt Qulohbhcti and 
BUlimoria, 

Attorneys for bha defendant Messrs. Bicknell, Mertoanji and Eomer. 


38 Bom. 273 ( = 21. C. 2tS>6=5lO Bora. L. R. 1037.) 

ORIGINAL CIVIL. 

Before Mr. Justice Macleod. 

Sir JiLHANQiR CowASJi Jehangir [Plaintiff) v. The Hopb 

Mills, Limited [Defendants).'^ 

[l9bh September, 1908.] 

Decree — Execution — Jivil Procedure Code {Act XIV of 1882), sec. 314 — Transfer of Pro- 
peril} Act {IV of 1832), st'c 'j3. 

An upplioalion for rodomption or foreoloduce o( a decree uist ia uot an applL 
oabiOQ in oirooution uudot the Civil Piooedure Code, but must bo made in Court 
under the Transfer of Property Aot ; and until a decree ttisf is made absolute 
there is no ciootee capable of execution. 

Where a decree jusi contemplated an account being taken, bub was silent as 
to how that account was to bo taken, and bhe Court has declined to modify 
the deccee by insetting such a ditoolion, it would be out of the question to 
ooinpel a party in execution-proceedings to do that which ho is not directed to 
do by the decree. 

Ajndhia Pershai v. Huldeo Singh (1) and A^Ul^ira^n v. Babaji (2), loUowed. 


Proceedings in Chambers. 

The plainbiff, a mortgagee in possession of the property belonging bo 
the defendants, instituted this suit bo recover the money due ho him under 
bis mortgage and prayed that in default of payment bhe right bo redeem 
might be foreclosed or bhe morbguged promises sold. After bhe mortgage 
the plainbiff had entered into an agreement wibh bhe defendants under 
which they could work bhe Mills. 

[274] On 26bh January 1904 bhe plainbiff obtained a decree which 
was defective because inler alia there was no reforenoe to the Commis- 
sioner and no direction whatever for baking accounts although bhe decree 
contemplated an account. 

On 9fch August 1904 bhe plainbiff applied for a decree for foreclosure 
or sale which was refused no the ground bhab the oiaob amount due to him 
was not asoerfcained. 

On bhe 19bh October 1907 the defendants* agents obtained a rule niai 
calling upon the plainbiff bo show cause why he should not pass his ao* 

• Suit No. 190 of 1908. 

(8) (1897) aaBOm. 771. 


( 1 ) (1894) ai Oiil. 816 . 
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counts as first mortgagee in possession of the defendants’ property before 
the Commissioner for taking accounts. 

The rule came on for argument before Davar, J., on 21st November 
1907 who made it absolute (1) ordering the plaintiff fc.o pass his accounts 
before the Commissioner. On appeal this order was set aside (2) by the 
Appeal Court on 3rd March 1908. 

On the 15th August 1908 the defendants issued a notice to the 
plaintiff on the following terms ; — 

Take notice that you are hereby required under section 214 of the Code oi Civil 
Procedure to appear in petaon or by Advocate or Attorney of this Court before the sitt- 
ing Judge in Chambers on the 29th day of , August 1908 at ll'I5 in the forenoon, to 
show cause why you should not render an account of moneys due and payable to you 
under the decree nisi passed herein on the 26th day of January 1901 less the value of the 
stock and stores in hand or the sale proceeds thereof and any sum that may be found 
on account to be in your hands as firai mortgagee in possession alter deduoting from 
such value or sale-proceeds all such charges, expenses and emoluments that you may 
be entitled to with respect to the mortgaged premises and the working thereof and exe- 
cute a reconveyance of the mortgaged premises in Schedule A to the said decree nisi 
specified in Javoar of the 1st defendant Company on making payment of the said 
amonnt or such further or other order should not be made or directions given as to 
this Honourable Court may seem proper under section 214 of the Civil Procedure Code 
and if need be but not otherwise why issues should not be tried as to the first defend- 
ant Company’s right thereto and heard along with Suit Ho. C&O of 1908.” 

The notice came on for argument on 5bh September 1908. 

Kirkpatrick with Setalvad for defendants. 

[27&] Eohertsorii Advocate-General, with Coyaji for plaintiff : — Our 
first preliminary objection ia that no notice has been given to us as pro- 
vided by section 248 of the Civil Procedure Code. 

Per Curtam. — This point was not taken on the last occasion when 
the plaintiff applied for a week's adjournment and being a purely technical 
objection may be taken to have been waived. 

RobertBon : — Our second preliminary objection is that the decree in 
this case cannot be executed under section 244 of the Civil Procedure 
Code as it is a decree nisi. 

Our third preliminary objection is that the defendants cannot apply 
for execution of this decree. No relief has been granted him against any- 
one. If he claims any relief he must apply to the Court under the 
Transfer of Property Act. 

Kirkpatrick : — In reply to the second objection the plaintiff would 
remain in possession till the year 1916 and then the defendant could not 

redeem him. . 

As to the second objection we say the decree directs the plaintiff to 
reoonvey the property and that is precisely wbat we ask for here. 

We ask to be allowed to raise issues in this matter now. 

Mohcftsoni — This application has been misconceived, We refer to 
Ajudhia Pershad v. Baldeo Singh Nandrom v. Babaji W, Ahkun^ 
nissa Bibee v. Boop Lai Das (5). Tara Pado Chose v. Eamtm Dassi (6), 
and sections 88, 89 and 91 of the Transfer of Property Act. 

Kirkpatrick r — We submit our procedure in this case is the only one 
we could adopt. Execution only means enforcement of a decree ; the Code 
defines a decree in section 2. This would include a decree nisi. Section 
236 of the Code speaks of decrees generally. Of. sections 26 0, 261 of the 
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Coda and Rule 75 of the High Courb Rules. We refer to Karim Mahomed 

315F. 10. JnviaL V. liajooma (1). Wo have now served the plamtitf with nobioe 
— ' under seofciou ^-iS of tbo Code, 

OniCiiNAii UobiTtson is now suggested for the first time that this 

Givm. matter may ba treated as a motion in Court under the Transfer of Property 

83B. 273 = 2 Act. This cannot be done. . 

I. C. 296=10 [MAOLiiiOD, J : ^ Mr. Kirkpatrick you might move under section 76 of 

Bom. L. R. the Transfer of Property Act.] 

1057. KirkpaCr i-ck : —We desire such accounts taken as would enable us to 

proceed with the decree. 

Robertson: -We submit that to allow the defendants that relief would 
be to reverse the decision of the Appeal Court and this Court cannot in 
these proceedings rectify the dooreo of the Appeal Court. The case of 
Karim Mahomed Jamal v. Rajooma (1) might have been cited to the 
Appeal Courb but it has no relevancy here. 

MaChEOD, J.; — This is an application by the first defendant Company 
for the execution of a decroa ntsi, dated the 26th January 1904, passed 
in this suit which was brought by the plaintiff as first mortgagee of the 
defendant Company. Under that decree it was ordered that upon the 
defendants or any of them paying into Courb on behalf of the plainbiffi ebo. 

There was no provision made in the decree for the way in which the 
account contemplated should be taken. On the 3rd December 1907 an 
order (2) was made by Mr. Justice Davar on a rule taken out by the 
defendant Company that the plaintiff should pass his aocounbs as first 
mortgagee in possession and having regard to all the directions in the 
decree before the Commissioner and the Commissioner was directed to 
bake such accounts. This order was nob to be enforced for two months 
and if the plaintiff within that time filed a suit bo establish an agreement 
made by him wibh the defendant Company on the 3rd October 1905 
the order was bo be suspended until that suit was determined. This order 
was reversed by the Appeal Courb (3) on the 3rd March 1908. The defend- 
ant Company now say that they aro anxious bo redeem the plaintiff-mort- 


gagee but they cannot ascertain what amount should be paid into Courb to 
[377 J enable them to get a reconveyance of the mortgaged property. 
They are ready to pay into Courb any ascertained sum. A mortgagor in 
such a position demands bho sympathy of a Courb of Equity. Unfortu- 
nately for the defendant Company the Courb of Appeal has decided that 
the omission in the decree to provide how the aooounb should be taken was 
intentional and that the decree left it open to the parties bo have the ao- 
oounb taken and settled privately by some person of their nomination. 
Further it appeared to tho Appeal Court that an aooounb had been taken 
by a person appointed jointly by tho parties with the result that a certain 
sum had bean found due by the defendant Company bo the plaintiff. 

Under these oircumstanoes I am asked by the defendant Company in 
execution proceedings to make an order oalliug upon the plaintiff to render 
an account of moneys due and payable bo him under the deoree n%si passed 
herein, and to execute a reconveyance of the mortgaged premises in the 
said decree in favour of the defendant Company on making payment of the 
said amount. The question at once arises whether there is a deoree which 
can be executed. It has been held that an application for redemption or 
foreclosure of a deoree nisi is not an application in execution under the 
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Civil Procedure Code, but musb be made in Court under the Transfer of 
Property Act ; and that until a decree nisi is made absolute there is no 
decree capable of execution: Ajiidhia Pershad v. Baldeo Singh (1) referred 
to in Nandram v. Bahaji (2). But it is argued that a decree directing 
accounts to be taken is a decree under section 2 of the Civil Procedure 
Code and can therefore be executed. The answed to that is that this 
decree nia* does not direct accounts to be taken. While it contemplated 
an account being taken it was silent on the question bow that account 
was to be taken, and the Court has declined to modify the decree by in- 
serting such a direction. I am asked now in execution-proceedings to 
order the plaintiff to do something which he is not directed to do by the 
decree. That would be out of the question under any circumstances. 
There is nothing whatever in the decree nisi which is capable [278] of 
execution and the application must be dismissed with costs. Counsel 
certified. 

Application dismissed. 

Attorneys for plaintiff : — ‘Messrs. Bhaishanlcer ^ Kanga and Girdhar~ 
lal. 

Attorneys for defendant ; — Messrs, Mulla and Mulla, 


83 B. 278 (=1 1. C. 331=11 Bom. L. R. 38.) 

APPELLATE CIVIL. 

Before Chief Justice Scott and Mr, Justice Batchelor. 

Madhusudan Parvat styling himself Shankabacharta 
OV T>K 0 XiXA. {Original Defendant), Appellant, v. Shri Shankara- 
Charya Swami of Sharada Math (Original Plaintiff), Respondent.* 

[11th November, 1908.] 

Civil Procedure Code {Act XIV of 1882), section U-^Shanlcaracharya of Sharada Math, 
plaintiff — Shankaracharya of Dholka^ defendant — Dispute as to precedence or pri- 
vilege between purely religious functionaries — Jurisdiction of Civtl Courts. 

The plaintifi, Shankaraoharya of the Sharaf^a Math at Dwarka in GujMath, 
sued the defendant, Shankaracharya of the Jyotir Math at Dholka in the same 
pcovinoe for (1) a declaration that the defendant was not entitled to the style, 
title and dignities of a Shankaracharya and that he wafl not entitled to call for 
or receive any oReringe from the people in Gujarath in his assumed capacity of 
a Shankaiaoharya of the Jyotit Math ot a branch of that Math; (2) for an ao- 
count of the money received bv the defendant as a Shankaracharya in Gu]arath 
with a decree for payment to the. plaintifi of the eum found to have been 00 
received by the defendant; and tS) for an injunction restraining the defendant 
from styling himself a Shankaracharya in Gujarath and from olaiming and 
receiving oflerings in Gujarath as Shankaracharya of the Jyotir Math or a 

branch of that Math. 

The lower Court made a deolaration that the defendant waa not enWled to 
oall himself a Bhanlsaraoharya of the Jyotit Math or of a branch of it at Dholka 
and an iniunotion against the defendant so styling himselt and claiming or re 
ceivtng oflerings. The claim for an aooount and teoovery of oflerings received 
by the defendant was not allowed as the oflerings might or might not have been 

made to the plaintifi. ^ 

On appeal by the defendaut. 

[279] Held, dismissing the suit, that to decide disputes as to praoedenee or 
privilege between purely religious funotionanes is no part of the business of the 
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Civil Courfcfl, nor will they iajnnotioQs to prevent preaohera ifom preaob- 
in? where they like nadet any title they ploiee pcoviae^ no office oc property 
ia’distorbed or ictocfctol with. 

For interference with mote dignity no sait can bo maintained. 

For voluntary offeringe received no euit will lie. 

Sri Swikiir BhaHt Sfnamt v. Sidha Linqayah Charanii (1), Sangapa v, 
Gangapn (2), and Rfimd v. Shivrnm (3), referred to. 

Boytcr v. Dodswnrth (4), followed 

[Ref. 30 T. C 907 - 28 Bom L- B. 75=45 Bom. 690] 


First appeal against the decision of Cbandulal Matihuradas, Firsti 
Class Subordinate Judge of Ahtnedabad, in Suit No 640 of 1901. 

Tbe plaintiff, a Shankaraoharya of the Sharada Math at Dwarka in 
Gujarath, sued (1) for a declaration that the defendant was not entitled to 
the style, title and dignities of a Shankaraoharya and that he was not 
entitled to call for or receive any offerings from the people of Ahmedabad 
and other places in Gujarath either in his assumed capacity of a Shankara- 
oharya or of Shackaracbarya of the .Tyotir Math or of a branch of the 
Jyotir Math at Badrinath; (^2) for a true and correct aooount of the pro- 
ceeds that the defendant might have received during his sojourn at places 
mentioned in the plaint by virtue of his assumed capacity of a Shankara- 
oharya ; and (3) for a perpetual injunction restraining the defendant from 
styling himself a Shankaraoharya in Gaiarath as also from claiming or 
receiving offerings from the people of Ahmedabad and other places in 
Gujarath as a Shankaraoharya or as a flhankaraobarya of the Tyotir Math, 
or of a branch of the Tyotir Math of Badrinath. 

The plaintiff alleged that he was the present occupant of the Oadi 
(seat) of Shri Shankaraoharya at Dvvarka in Gujarath oallel the Sharada 
Math, which was one of the four sees originally established in four direc- 
tions by the wall known and illustrious Shankaraoharya, the restorer of 
the Vedic religion on the Advaita system of philosophy. The four sees 
so established were styled (1) the -Tyotir Math, (2) the Govardhan Math, 
[280] (3) the Sharada Math, and (4) the Shringeri Math. Tbe first was 
situate in the Himalayas in Northeni India, the second at Puri in Cuttack 
in Eastern India, the third at Dwarka in Western India, and the fourth 
at Shringeri in Southern India. Each of the said four Maths was given 
exclusive jurisdiction over the provinces surrounding it and the Shankara- 
oharya of the respective Maths was enjoined to minister to the spiritual, 
theological, religious and social wants of the congregations within his 
jurisdiction and he was invested with the exclusive right to the status, 
style and position of a Shankaraoharya as also the right as such to call for 
and receive pecuniary and other offerings from the people under his charge. 
Thh plaintiff duly and lawfully succeeded to the Gadi of the Sharada 
Math at Dwarka in 1901 and thus ha became entitled bo and had been in 
enjoyment of the said statue, style and position of a Shankaraoharya and 
to all the rights, titles, privileges and dignities as aforepaid appurtenant to 
the Qadi of the Sharada Math which possessed exclusive jurisdiction over 
Cutoh, Kathiawar, Gujarath and other districts in Western India. The 
line of succession to the Oadi of Shankaraoharya of the Jyotir Math at 
Badrinath had long become extinct and it was universally recognized that 
any lawfully constituted Shankaraoharya of that ^lath was not in exis- 
tence. Notwithstanding this oiroumstanoo the defendant fraudulently 


G) (IS43) 3 Mol. I. 

(2) I (1978) 2 Bool. 476. n 


.3 


i 


176 


(3) (IRSQ) fi Bouu 116. * 
fU (1796) r><T B. 691 


MADHU6UDAN PARVAT U SHRI SHANKAEA CHARYA 83 BOm. 282 

assumed the title of Shankaracharya and was falsely alleging that his so- 
called Math at Dholka was a branch of the Jyotir Math at Badrinabb. 
Under his assumed title he called for and received pecuniary and other 
offerings from people at several places in Gujarath which was exclusively 
within the jurisdiction of the plaintiff lo the serious detriment of the 
plaintiff’s revenue and in derogation of his status, style and dignity as 
Shankaracharya and as occupant of the Gadi of the Sharada Math. The 
defendant was repeatedly warned to desist from arrogating to himself the 
title of Shankaracharya of the Jyotir Math or a branch of that Math in 
Umretb, Dholka, Nadiad, Matar, Mehmadabad, Sarkhej, Ahmedabad and 
other places in Gujarath and from collecting offerings from the people 
at said places but he failed to do so and bis failure gave to the plaintiff the 
cause of action for the suit. 

[28l] The defendant denied the plaintiff’s status as Shankaracharya 
of the Sharada Math and contended that the plaintiff had no right to the 
style, position and dignities of a Shankaracharya and was therefore nob 
entitled to the injunction sought for against the defendant, that the plain- 
tiff’s suit for the establishment of his right bo the mere enjoyment of the 
dignities and position of a Shankaracharya was unsustainable in law, that 
the plaintiff’s prayer that the defendant should be enjoined nob to receive 
offerings from the people of Gujarath could not be entertained because the 
whole of Gujarath was nob within the jurisdiction of the Court, that the 
Sharada Math and the Jyotir Math were two different Maths, there was no 
relation between them and it was not pretended that there was any other 
Shankaracharya of the latter Math, that the plaintiff was not entitled to 
call for an account of the voluntary offerings made to him as Shankara- 
oharya of the Jyotir Math, that centuries ago, disputes having arisen be- 
tween a former Shankaracharya of the Jyotir Math at Badrinath and the 
ruling authorities of that place, the then Shankaracharya left the Math 
enjoining his disciples not to reside in that Math thereafter, therefore the 
Shankaracharyas of that Math did not thereafter permanently live in the 
Math but they went about in Gujarath and other parts of India for the 
purpose of imparting religious instruction and the people believed that they 
were Shankaracharyas of that Math, that the Math was therefore nob ex- 
tinct and the ascendant preceptors of the defendant were always treated 
and respected as Shankaracharyas of the Jyotir Math and they established 
branches of that Math at several places in Gujarath, that the defendant 
and his preceptors were acknowledged as Shankaracharyas by several 
ruling Chiefs in Gujarath and even by the British Government which gave 
them licenses bo carry arms, that the defendant and his preceptors had 
been preaching in Gujarath and other places and had been receiving offer- 
ings from the residents of those places for several years without any ob- 
jection on the part of the plaintiff and his predecessors and so the plain- 
tiff’s claim was time-barred, that the territorial limits of the^ Maths being 
not fixed, the plaintiff was not entitled to claim exclusive jurisdiction to 
preach and oolleob offerings in Gujarath and that the [282] plaintiff and 
his predecessors travelled out of Gujarath and received offerings within 
the territorial limits of the jurisdictions of the other Maths and that if the 
Jcfendanb and his preceptors did the same in Gujarath, the plaintiff suffer- 
ed no injury and was nob entitled bo claim damages and injunction. 

The Subordinate Judge found that his Court had jurisdiction to t^ 
the suit so far as it referred to the district of Ahmedabad and the people 
residing in that district ; that the plaintiff was the lawfully appointed 
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IflOg Shankaracharya of bhe Sbarada Math of Dwarka and bomg fiha present 
Nov. ll. Sbankarachary a of that Math, ho was ontitlod to bring tho present suit ; 
— that the Jyotir Math of Badrinath had been without a Shankaracharya for 
APPELLATi? ^ century and there could be no branch of it in Dholka accor- 

ding to the rules laid down or intended bo be laid down by bbo founder of 
33 B. 278=1 that ^labb and the defendant was nob a Shankaraoharya of that Math or a 
J. 0. 831=11 branch of that Math ; that the defendant oould nob found a branch or 
^ branches of bhe Jyobir Math at Dholka or any other place in the Ahmeda- 
bad District and he was not entitled bo go round as a Shankaraoharya of 
the Jyotir Math or of bhe Dholka branch of it for offerings in plaoes with- 
in the limits of the jurisdiction of the Court and to collect such offerings 
from people residing therein as such Shankaraoharya ; that the claim was 
in time; and that the plaintiff could not sue for an aooount and oould not 
recover those offerings or their value which had been voluntarily made to 
the defendant. The Subordinate Judge, therefore, passed the following 
decree : — 

1 thereford deolaro that the defendant is not entitled to call himself a Sbankaia- 
oharya of the Jyotir Math of Badrinath or of a branch of it at Dholka and to claim 
or receive any oderings from the people of the Judicial District of Ahmedabad in his 
assumed oapsoity of a Shankaraoharya of the Jyotir Muth of Badrinath or of the so- 
called branch of it at Dholka and that he do restrain himself from calling himself as 
Shankaraoharya of the Jyotir Math or of the so-called branch of it at Dholka and from 
claiming or receiving such oQorings from the people of the district of Ahmedabad as 
such Shankaraoharya of the Jyotir Math or of the so-called branch of it at Dholka. 
The rest of the plaintiQ's claim is disallowed hereby. 

The defendant appealed. 

C. N. Thakore (with O. N. Thakore) appeared for bhe appellant (defen- 
dant) : — Section 21 of Bombay Regulation II of 1827 [283] provides 
that no interference by Courts of law in oaste questions is warranted. 
The plaintiff's suit is a caste question within the meaning of the Regula- 
tion and hence is not maintainable. The plaintiff calls him a Shankara- 
oharya of a Math called the Sharada Math at Dwarka. The defendant is 
a Shankaraoharya of the Jyotir Math which has its branch at Dholka. 
The followers of the religion propounded by the original Shankaraoharya 
constitute a sect some of whom may attach themselves to the plaintiff as 
one of bhe suooessors of the original Guru, while some may be devoted to 
bhe defendant who is another suooossor, while others may be attached bo 
both. In the present suit the plaintiff has opened up the question of the 
right ot devotees to attach themselves to the Guru to whom they feel 
themselves drawn. This right is purely a religious right involving the 
internal autonomy of the members of the seot or caste in matters religious. 
Such a right oould nob be rendered bhe subject of litigation in a Court o( 
law. The term caste in the Regulation is not restriobed to oaste as used 
in a strictly limited sense. It has been hold that the barm is not neces- 
sarily confined even to the Hindus : Abdul Kadir v. Dharyna (1). The 
followers of the religion of Shankaraoharya are therefore clearly included 
within the definition of the term. The oiroumstanoo of offerings being 
oooasionally made to the religious head will not avail to bake the case out 
of the category of caste questions. The principle of the Regulation Is 
followed in other provinces. Roodurynun v. Damoodur (2). The prohibi- 
tion contained in the Regulation is hold applioablo to numerous oases in 
some 01 which the emoluments were in the nature of fixed periodical foes. 


(1) (1895) 20 Bom, lOQ. 


(2) (1862)Jl Hay. 366 
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See also Sankara v. Hanma (1), Miirari v. Suha (2), J^ayaranv Hargovan 
V. Jethahhat Lahhmiram 13), Murar Daija v. Nagria Ganeshia 14). The 
Regulation is, therefore, very clearly a bar to the mamteuanoe of the 

present suit. ^ -i. • ^ 

Next VJQ contend, that, even apart from the Regulation, the suit is pot 

one of a civil nature and is therefore beyond the cognizance of Civil 
Courts. No straining of language can bring [284] the present suit within 
the description of suits referred to in the explanation to section 11 of the 
Civil Procedure Code of 1882 as being of a civil nature. What the plain- 
tiff claims is a declaration that the defendant is not entitled to the style, 
title and dignities of a Shankaracbarya and a further declaration that the 
defendant is not entitled to collect offerings in his assumed capacity of a 
Shankaracbarya or of a Shankaracbarya of the Jyotir Math or of its 
branch at Dholka. The other reliefs claimed are either subsidiary to the 
abova or are merely consequential. No objection is taken to the defen- 
dant’s collecting offerings without calling himself a Sankaracharya. Such 
a claim could not have been made by the plaintiff in the absence of any 
grant from the Crown ; oeitainly not in the absence of a grano from the 

original Shankaracbarya. The suit, therefore, resolves itself into a suit 

in respect of style, title and dignities. In Sri Sunkur BharU Swami v. 
Sidha Lingayah Charanti (5) the Privy Council doubhed whether an 
action could be maintained in a Civil Court by the grantee of a dignity 

from the Crown against a person who without a grant would assume uhe 

like dignity. On remand the High Court of Bombay held that such an 
action could not be maintained. See also bhankara v. Hanman W. in 
the present case there is even no allegation of a grant. Besides, the name 
or title of Shankaracbarya has not been let down as a heritage by the 
original Quru : Ghose’s Hindu Law, p. 784 (2nd edn.). The suit is* there- 
fore, clearly not maintainable as; being one brought to vindicate a right to 

mere dignity : Sangapa v. Gangappa.^'l). 

The office of the Shankaracbarya of the Sbarada Math at 
has nothing to do with the right to assume the title of a Shankaracbarya 

within particular limits. Even if the right to this dignity 

be in Iny way connected with the office at Dwarka, that circumstance 

makes no difference ! Bcma v. ShivraTn (8). 

The office, if it is called one. of Shankaraoharya consists, strijly 

speaking, of the right to exercise moral and f^^.^e^rthe en^ 

over the followers of the original Guru. ^ Thnlannala Charlu 

foroement of claims appurtenant to such an office . pv 

V. Venkata Gharlu (9). 

Tto sutt i. in .11 - 10 

from certain people which being an oblig^ion ° ® _ v m, oircum- 

foiceable : Siriman Sadagopa v, Kr^stna 1 office 

sbanoe of pecuniary presents being received by ^rLfcelin er^S 
hardly makes any difference, as these are not any nature of 

ments attached to any office but are voluntary offerings 
fluctuating gratuities! BoyUr v. Dodsworth (11). Muha mmad Ymmb v. 


U) U877) 2 Bom, 470 at pp. 472, 473. 

(2) (1882) B Bom. 725. 

(3) (1898) 20 Bott. 784. 

(4) (1869) 6 Bom. H. C. B. A. 0. J. 17. ‘ 
(6) (1848) 8 Moo. 1. A. 198 at p. 217, 
(6) (1877) 2 Bom. 470. 


(7) (I67e) 2 Bom. 476. 

(8) (1882) 6 Bom. 116 at p. 121. 

(9) (1895) 19 Mad. 62 at p. 64. 
(IOj (1663) 1 Mad, H- 0. E. 301. 
(11) (17 96; 6 T. B. 681. 
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Viihe Parab v. Kishnaji ^ada'ihiv (3). 


APPBIiIiATB 

ClVlD. 
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lu is not alleged that the dafondant ever moved about calling himself 
Shankaraobaiaya of the Sharada ]\Ir.th. No fees are olaimabla as of right 
by any Shankaracharya from hio followers within any given area. The 
plaintill’s office, being confined to duties of a moral and spiritual kind, is 
in no way interfered with by the defendant’s claiming similar functions 
in a distinct capacity. No cause of action can accrue under such circum- 
stances to the plaintiff. 

The cases relied on by the Subordinate Judge are nob on all fours and 
are clearly distinguishable. In none of them a claim to mere dignities 
was made. The case of Gursangaya v, Tamana (4) was a case in which 
there was a eonbesb in respect of foes claimable as of right by the plaintiff 
in virtue of the office he was holding. In Sayad Eashim Saheb v. 
Huseinsha (5) there was direct interference with the exclusive right to 
perform the duties and enjoy the privileges specifically appertaining to 
the office of the Vabandar Kazi and Kbalif of Gadag, which was held by 
the plaintiff. In Sriniyasa v. Tiruveyigada (6) it is expressly stated that, 
where the claim is for a mere dignity or for damages caused by loss of 
voluntary offerings, no relief can be given. In [286] Sri Sadagopa 
Ramanuja Peddav. Sri Mahint Rama Kishorc Possicfl (7) relief was 
granted as the defendant's action amounted to an attempt to deceive by 
misrepresentation implied in the use of bho word "vogayre.’’ 


We further contend that no exclusive right bo assume the title of Shan- 
karaoharya and to receive the offerings in that capacity has been proved 
by the plaintiff. The onus on this point was on the plaintiff. No woik 
proved to have been written by the original Shankaracharya himself con- 
fers or refers to such right. The works of Anandgiri, Madhav and other 
authoritative biographers of Shankaracharya’s life prove the absence of 
such a right. Aiyar mentions no such right as having existed. Mabhamnaya, 

on which the plaintiff relies, is not a work of Shankaraoharya and could 
not have come down from him. 


It is extremely unlikely that limits would bo fixed by one who was 
himself an itinerant preacher and who wanted to spread his own religion. 
If Sanyasis could go everywhere, then why nob the head of the Sanyasis? 
No such to receive gifts had accrued to Shankaraoharya and he 

oould nob hand it down, fixing limits for the exercise of bho right. Different 
Vedas, Gods and Goddesses having been assigned to each principal Math 
and the followers having the liberty to elect either in all the parts of 
India, the fixing of territorial limits would bo absurd and anomalous. In 
no analogous institution do wo find euoh limits fixed. The fixing of 

iuoonsistent with an increase in the number of 
the Maths. The Maths have undoubtedly increased numerically : Sri 
Sunftur BJam Swamt V. Stdha Lingayah Charanti (8), Ghose^s Hindu 
Law, p. 778 (2nd edn.). People of the Sbringeri i\ratb have been going to 

‘ Imperial Qazcitcer. Vol. XIII, 

v„1 ll pp* 6o" pa ”P 


(1) (1861) 1 Bom. H, 0. R. App. xviii, 

PP. XXXV, xxxvi, ’ 

V2) (1895) 19 Mad. 62 at p 64 

(8) (1886) 10 Bom. 283 

(4) (1891) 16 Bom. 281. 


(5) (ias8) 13 Horn. 429. 

(0) (1868) 11 M;\d. 460. 

(71 (1^98) 22 Mad. 189, 

(8) (1843) 8 Moo. I. A. 198 at p. 317. 
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D. A, Khare (with C7. K. Trivedi) appeared for the respondent 
(plaintiff): — There is conolnsive evidence in the case to show that the 
defendant is not entitled to the style, title >nd dignities [287] of a 
Shankaracharya of the Jyobir Math. For several hundred years past 
there has been no Shankaracharya on the gadZi of the Jyotir Math and 
the affairs of that gaii are in the hands of a Brahmin. The defendant 
cannot trace his deaoent from any actual occupier of the gadt. One 
is entitled to be called a Shankaracharya only if he occupies one of 
the four {/a its founded by the or iginal Shankaracharya. The four seats 
were endowed with separate and exclusive jurisdictions, the extent of 
which has been set forth in the Mathamnaya. 

The jurisdictions being exclusive, the defendant, even if he be a 
genuine Shankaracharya, has no right to establish himself in Gujarath 
which is within the jurisdiction of the plaintiff. All plaintiff*s witnesses 
and several of defendant’s witnesses admit that Gujarath is within the 
jurisdiction of the plaintiff's Sharada Math. 

Toe defendant’s predecessors in title established themselves at Dholka 
so recently as 1873. Since that time to this their rights have been 
repeatedly challenged in Civil Courts and they have failed to establish 
those rights. 

Shankaracharya's is a high religious office with guasi-judioial func- 
tions on questions of religion, law and ritual in the Hindu society, and the 
organization of the four Maths with exclusive jurisdictions was necessary 
to prevent oonfficts of authority and jurisdiction. 

The question has to be looked to from the standpoint of a Hindu 
sovereign. Would a Hindu sovereign tolerate an impostor and allow him 
to feign the office and dignities of Shankaracharya ? 

The plaintiff has cause of action as the office is instituted for public 
benefit. Although the emoluments consist of merely voluntary gifts the 
plaintiff has a cause of action because according to the rules of asoetio 
life admitted by the defendant no Sanyasi can accept a pecuniary gift 
unless he is a Shankaraoharya, The defendant himself admits that 
nobody would give him any gift if he did not style himself Shankara- 
oharya, The defendant being not entitled to the stylo and privileges of 
Shankaracharya, his act in assuming the same is fraudulent and [288] 
wrongful, and the cause of action so accrued to the plaintiff, he being the 
rightful claimant of the privileges of Shankaracharya in Gujarath. We 
do not, however, press the claim for damages, bub we maintain that the 
decision of the lower Court as to the other relief, declarations and injunc- 
tion is correct, and as given by a Hindu Judge of high learning and ex- 
perience is entitled to great weight. 

Scott. 0. J.:— The plaintiff brought this suit for a declaration thaH 
the defendant is not entitled to the style, title and dignities of a Shankara* 
oharya and that he is not entitled to call for or receive any offerings from 
the people of Ahmadabad and other places - in Gujarath either in his 
assumed capacity of a Shankaracharya or of a Shankaracharya of the 
Jyotir Math or of a branch of that Math; for an account of the money 
received by the defendant as a Shankaracharya in Gujarath with 
a decree for payment to the plaintiff of the sum found to have 
been so received by the defendant, and for an injunction restrain- 
ing the defendant from styling himself a Shankaracharya in Guja- 
rath and from claiming or receiving offerings in Gujarath as a Shankara- 
oharya or as a Shankaracharya of the Jyotir Math or of a branoi^ 
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of the Tyotir Math of Badrinath, The Subordinate Judge made a deolara- 
Noril fcion that the defendant i. not entitled to call himself a Shankaraoharya 
• of the Jyotir Math of Badrinath or of a branch of it at Dholka and to 
APPELiiATE olataa or receive any offerings from bho people of bho Judicial Dishnob of 

Ahmeclabad in his a^sumod capaciby of a Shank^racharya of bhe Jyobir 
88 6 278=1 Math of Badrinath or of the so-oBlod branch of it at Dholka; and an 
I 0 831=10 injunction against the defendant so styling himself and claiming or 
Bom. L, R. receiving offerings. He held, however, that the claim for an aooount and 

recovery of offerings recoived by the defendant was unsustainable, as the 

offerings might or might not have been made to the plaintiff. From the 

decree of the Subordinate Judge the defendant has appealed to this 

is not disputed that the religious reformer Shankar, about the 8bh 
century A D , established four Maths or Monasteries for Sanyasis or 
Ascetics in the North, South. East and West of India, namely, the 
Jyotir Math at Badrinath in the Himalayas. [289] the Shringeri Math in 
Southern India, the Sharada Math at Dwarka in Gujarath and the Govar- 
dhan Math at Puri in Cutback. 

The name Shankaraoharya, which means the preceptor Shankar, 
properly belongs to the reformer Shankar alone, bub after his death some 
of his leading followers appear bo have adopted the name as a title, 
probably, as Mr, Ghose in his work on Hindu Law (p. 784) suggests, 
because they thought themselves incarnations of the reformer. 

The doctrines of Shankar having obtained a permanent footing in 
India there naturally arose in the course of centuries other preachers 
besides the Mohunts of the original Maths who claimed to be incarnations 
of the founder and e'^tablished now ^laths in his honour. On the other 
hand, the original Maths did not continuously preserve their early prestige. 
Thus we find the Mohunt or head of the Shringeri Math writing in Shake 
1774 (A. D. 1852) to the Mobunt of the Sharada Math a letter (exhibit 
333) in wbich.he thought it necessary to make " a statement of the oon- 
ventional^praotice bearing in mmd the disrespect with which it is treated 
in the present generation. ' He relates how h^e Aoharyas of the Govar- 
dhan and Jyotir Maths degraded themselves to bhe position of Gosains and 
thus these two Maths remained without any Acbarya although the Govar- 
dhan Math was subsequently revived by a Sanyasi from Gougak Nakhal. 
He describes how Sanyasis of the Shringeri Math have established Maths 
and Set themselves up falsely as independent Aoharyas and ho combats 
the doctrine that any branch Maths can exist. He then proposes that 
certain areas should again be recongnizod as the territories of the respec- 
tive Maths. We note from the report in 3 Moore’s Indian Appeals, p. 199i 
that it was proved or alleged in bhe case of Sri Sunktit Bharti Swarni v. 
Sidha Linrjayah Charanti (1) that bhe Shringeri savasthan had by 1835 
A. D. been divided into five or six Maths, the Swamis of each of which 
claimed equal privileges as successors of Shankar. 

It is claimed on behalf of the defendant that his predecessor in 1872 
established or re-ostablisehed the Jyotir Math at Dholka. [290] This was 
not the first time that rival Shankaraobaryas had appeared in Gujarath ; 
thus the witness Maneklal Koshowlal (exhibit 244) states that in 
Gujarath before Eaj Eajeshwaranand, the defendant’s predecessor, two 
other Sbankaraoharyas bad come bub as they proved to be false they 
went away. 


(1) (1848) 8 Moo. I. A. 198. 
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The 85feablishm0nti of the Math at Dholka followed by visitations 
and preaching by its Mohunt in various parts of Gujaratb caused dissen- 
sion amongst the Smart Brahmins, particularly at Sidhpur, and soon 
aroused opposition from the Mohunt of the Sharada Math. 

The opposition was based upon practical as well as sentimental grounds, 
for it is customary for a successful preacher to rrceive money offerings 
from his admirers, and the attraction of followers to the Dholka Mohunt 
involved the withdrawal of probable or possible donors of offerings from 
the Dwarka Mohunt. In order to put a stop to the competition of the 
Dholka Mohunt the plaintiff in 1887 with the concurrence of his preceptor 
the then Mohunt of the Dwarka Math filed a criminal complaint at 
Sidhpur against Baj Bajashwaranand, the then head of the Dholka Math, 
charging him with cheating by personating the Shankaracharya of the 
Jyotir Math. This complaint was dismissed and three other complaints 
of a similar nature brought against Bai Bajeshwaranand by Brahmin 
followers of the Dwarka Mohunt suffered the same fate. 

The present suit is the first attempt made in a Civil Court to chal- 
lenge the right of the occupant of the Dholka Math to preach as a Shan- 
karaoharya in Gujarath. 

It is contended on the plaintiff's behalf that he has, throughout that 
part of India where Gujarathi is spoken, the exclusive privilege of preach- 
ing as a Shankaracharya and receiving the offerings of the ^ followers of 
Shankar. This contention is based upon passages in certain versions of 
the Mathamnaya or traditional precepts of the Maths produced by soma 

of the plaintiff's witnesses. a -i. 

There is no authoritative version of the Mathamnaya and wit- 
nesses for the defendant have produced other versioris of it 1. 1 J 

which differ in material particulars from those relied upon by the 
plaintiff. Thus, the plaintiff's versions after prescribing certain territorial 
limits for each Math contain the following precepts (see exhibit 335. 
paragraphs 25 and 26) “The head preceptors should never enter into 
each other's territories, that is the rule. Good rules would be violated by 
transgression of the boundaries. It gives rise to an abode of quarrels ; one 

should avoid that.” . 

The defendant’s versions do not contain these precepts nor any detini- 
tion of territorial limits. It is not argued that the Mathamnaya was com- 
posed by Shankar himself and a learned witness for the P^aiDtiff, ^nand- 
shankar Bapubhai. says that he has not read any 
in which he has defined the territories of the Maths If 
strict reservation of areas for the Mohunhs of the di eren a 

facts proved in the case indicate that the ? Mafh and 

tha deputy of the Mohunt of the Govardhan Math 

and taken offerings from their admirers while the p ^hn^e niaces 

visited Mathura and Benares and received offerings m those • 

Again, when Eaj Eajeshwaranand. the defendant s Pr^eoessor, oarne to 
Sidhpur in Guiarath ks a Shankaracharya it is on Jhat the plamtiff 

who was then a disciple of the Mohunt of the Sharada Math made a 

mental obeisance in his honour. nlainWff 

It is clear from the above references to the 
has not succeeded in proving any exclusive an r&nex^e offerings 
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claim was of a civil natiure such as the Court will entertain : see Civil 
Procedure Code, section 11. 

To decide disputes as to precedence or privilege between purely 
Appellatb religious functionaries is no part of the business of the Civil Gaurts, nor 

will they grant injunctions to prevent preachers from preaching where 
33 B 278=1 they like under any title they please, [292] provided no office or property 
I. C. 331=11 is disturbed or interfered with. The Subordinate Judge has treated the 
Bonij^L. R, gg QQQ gf disbutbaDce of an office, namely, the office of Mohunt of the 

Sharada Math, although his decree is to restrain the defendant from 
styling himself Shankaracharya of the Jyotir Math and from claiming or 
receiving offerings in that capacity. Here there is clearly a confusion of 
ideas. The office of Mohunt of the Sharada Math is in no way endangered 
by the defendants’ action in claiming to be a Shankaracharya of the 
Jiotir !Math, nor are voluntary offerings made to Sbankaraoharyas in 
Gujarath fees claimable as of right by the holder of the plaintiff's office. 
The office, its property and appurbenantifees remain absolutely unaffeohed 
by the defendant’s action. The defendant has never tried to represent 
himself or pass himself off as the Mohunt of the Sharada Math. The con- 
clusion arrived at by the Subordinate Judge that the defendant was not 
truly the Shankaracharya of the Jyotir Math could not help the plaintiff’s 
case. Even if we assume that conclusion to be correct it was irrelevanti 
for if the plaintiff had an exclusive privilege of preaching which could ba 
enforced in a Civil Court, it could not matter what the real status of the 
defendant might be, while if he had no such privilege his suit must fail. 
The appearance of the defendant and his predecessors as Sbankaraoharyas 
in Gujarath may have affected the prestige as preachers of the heads of the 
Sharada Math, but for interference with a more dignity no suit can ba 
maintained : see per Lord Campbell in Sri Sunhur Bharti Stoami V. 
Sidha Lingayah Charanti (1), Sangapa v. Qaiigapa (2), Bama v. Shivram 
(3). Their appearance may also, by attracting offerings to themselves, 
have reduced the sums which would have been received by the Sharada 
Mohunbs as voluntary offerings ; but for voluntary offerings received no 
suit will lie : see Boyter v. Dodsioorth (4). On this ground the Subordinate 
Judge seems to have refused an account though ho inconsistently 
granted an injunction to restrain the receipt of further offerings. 

[298] For the above reasons we hold that this suit is not maintain- 
able. We allow the appeal, set aside the decree, and dismiss the suit 
with costs throughout on the plaintiff. 

Cross-objections dismissed with costs. 

Decree reversed. 


(1) (1843) 3 Moo. I. A. 198 at p 217. 

(2) (1878) 2 Bom. 476. 


(8) (1883) 6 Bom. 116. 
(4) (1796) G T. B. 681. 
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33 B. 293 (=li Bora. L. H. 33=5 M.L. T. 230=1 I. C. 120.) 

APPELLATE CIVIL. 

Before Chief Justice Scott and Mr, Justice Batchelor. 



Umabai kom Mangeshrav and another {Original Plaintiffs), 
appellants v, ViiHAL VasUuev and others [Origin.il Defendants), 

Respondents.* 

[19t)h. Novomoer 1908]. 


Civil Procedure Code (Act XIV of 183'2}, section 23 — Lands situate at different villages 
and i\i possession of different persons under different titles-^One suit to recover 
possession of the lands-^MisJninder of parties or causes of action — Interlocutory 
judgments against different defendants — Final judgment for possession to be reserv- 
ed till the conclusion of the trial. 

The p'ainfciS. one of the reversionary heira, aued to recover possession of a 
moiety of certain lands which were situate ai diOetect villages and in podsession 
of difierent paraens wno wei'e alienees by t^ale, raottgage or lease feem the widow 
of the last mala holder. In the iotf,er Gourta the eait was dismissed for misjoin- 
der of patties or causes of action. 

JSeldf on second appeal, that though the landa were situate in several difierent 
villages, provided the venue for the triil is the same, the right of the plaintifi 
to have her claim tried in one suit is the same as if the diliei’cnli ho'dings were 
all in the same village, lb is never any bar to a suit in ejectment that many 
persons are in possession. The only possible objections were on the ground of 
inconvenience. The diffioulbies arising from variety o£ defences can be cured 
by the Bucoessive trial of the issues separately afieotmg difierent defendants. 
Following the .English praotice interlocutory judgment-* may, if the plaintifi 
succeeds, be given ag;UQ 3 fi difierent defendants as their ca-^es are disposed of, 
final judgment for pos'^easiou of cne' whole property being reaerved till the oon- 
oluaion of the triil of the whole case. 

Ishan Ohunder liazra v. Rameswar Mondol (1) and Nundo. Kumar Nasher v. 
Banomali Gayan (2) approved. 

[294] Sami Ohetti v. Ammani Achy (8), Vasudeva Shanhhaga v. 
Narnapai {i), Mahomed v. Krishnan and Parbati Kunwar Mahmud 

Fatima (6), referred to. 

KacharBhoj Vaija v. Bat Eaihore (7), distinguished. 

[Dist: 24 I. C. 813 ; Ref : 6 I. G. 577 ; 68 I 0. 482=36 0. It. J. 630.] 


Second appeal against the decision of C. C. Boyd, District Ju ge o 
Kanara, dismissing an appeal against the decree oI B. B. Gangolli, irs 
Class Subordinate Judge of Karwar. , 

The plaintiff Annapurnabai sued to recover possession of an equal 
half share in the properties specified in the schedule annexed to ® P 
and mesne profits of the said share for the years 1900, 1901 and 1902. 
It was alleged in the plaint that the plaintiff, defendant 24 ’ 

and Eadhabai, deceased, were the daughters of Mangel a ^as I 

who died leaving no sons. After his death, his f 'iqno 

lihe properties till her death which took place on the 30th July 1900. Smo 

then the plaintiff and defendant 24 beoame entitled to the properties n 
two equal shares as heirs, their sister Eadhabai having died th i 

mother’s life-time. Defendants 1--23 asserted title to the said Properties 
on the ground that the plaintiff’s mother had ^old. mortgaged or 1^ 
lands On mulgeni (perpetual lease) to them, but the sai j ua 

^oame invalid after the death of their mother, therefore they should be 

* Second Appeal No. 232 of 1906, 

(1) (1897) 24 Oal 831 (5) 

(2) (1902) 29 Gal 871* (6) 291 All. 267- 

(8) (1878) 7 Mad. H. G. B. 260. (7) (1883) 7iBom.^289. 

(4) (1874) 7 Mad. H. 0, B. 290. 
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set aside. The plaintiff and defendant 24 had in the year 1900 obtained 
a deolarabory decree to the effect that the plaintiff) defendant 24 and their 
sister Eadhabai, who was ohen alive, were entitled to the properties held 
by the defendants and that the alienations made in their favour by the 
deceased Parvatibai could not affect the title of the plaintiff and her 
sisters after the death of their mother Parvatibai. Defendant 25 was the 
transferee of the right, title and interest of defendant 24. Defendants 1 
23 refused to give up the plaintiff’s share in the properties though they 

were called upon to do so, hence the present suit. 

Defendants 1 — 23 claimed to hold the properties as mortgagees, pur- 
chasers or mulgeni tenants under the plaintiff's mother [296] Parvatibai 
and contested the claim on the ground of limitation and misjoinder of 
parties or causes of action. 

Defendant 24 answered that though she had transferred her half share 
to defendant 25, the transfer was fraudulent and without consideration, 
therefore, it ehould be sot aside and her share should be given to her. 

Defendant 25 assertod his title under the deed of transfer passed to 
him by defendant 24 on the Bth December 1891. 

The Subordinate Judge raised in all fifteen issues, but he found on 
issues 6, 7 and 15 only. His findings on those issues were 

(6) The claim was within time. 

(7) The suit was bad for misjoinder of patties or causes of action. 

(15) The plaintiff was not entitled to any relief. 

The Subordinate Judge therefore dismissed the suit. The following 
is an attract from his judgment: — 

Issues 6, 7 find 15.— The'^o i«a jos are the rao^t important ones in this oaso. and go 
to the root of the plaiotiQ'fl claim. Tno property described in the plaint admittedly 
belonged to the plamtifl’n dcoea-ed father Vl ingo-h nhns Mangba bin Dulba Shenvi. 
He di^d in the year 185 ^ leaving a widow Pai'vatiuai (>luis Manukbai and 2 sogs, 3ah* 
raya and Pandi n bn s I'undlik. Sabraya l^l^ d m ibo > o ^r ldb3 or l 1, leaving a widow 
Mathura * * Mathura died in the year ls6U or IH70 Parvati died on the 80th 

July 1900. Exhibits 4, 5, fi and 7 ehow iha* Pun ilik adopted by Rvghunath 
Kiiehna Shenv), a brother of the docotsed I\i,tvatn>ai U ii in ovidenoe that Pandlik 
too died bome yearn a!?o. though tho exact yetrof his de^tb oann t bo ascertained. 
Although the plamtif! ingeniously derorieos this claim as a suit for partition, yet it 
is evident that her into ti m is to obtain a dvolaratory decree that the several alienit- 
tions made by her mother to many of tha defendants in this case are invalid againit 
her after her moiher's death. 

The suit a.s framed is not maintain iblo, as it includes within it several dUtinot 
causes of action which could not ho joined together in tne same suit — ^achef Bhcj 
Voija V. Bat Hathore (1) ; Ganfahi Lai v. Stngh (2). In iJudw bin Raghuv. 

Rama bin Govind, the Bombay High Court has approved of the decision at page 289, 
I. L. R. 7 Bomlay, though it has been doubted iu Mairas — Mahomed v. Krishiion (8); 
vide I. Ij. B 16 Bombay 60B at p. 611. The [296] Allahabad decision (1. h. R. l6 All 
279) is on all fours vjith the present o \sg. This Court is not bound to follow the dsoi- 
sions of the Madras High Court on this point, as it is bound by tho decisions of the 
Bombay High Court in cases of difleronce of decisions (1. L R. 17 Bombay, 
page 666, at page 556). There are ample materials in tho ovidenoe recorded in 
this case to show that tho plaintiCI's mother P.»tvatibai held tho property in 
suit adversely to her son Subba, and the latter's widow Mathura who died in 
the year 1869. faho must, thorefort*, bo treated as ab*oluto owner of the pro- 
perty in suit even before tho death of Mathura, tho widow of Subba ai»ai 
Suhraya. It is admitted in the plaint itself that tho plaintifl'a mother Pat- 
Wibai enjoyed and dealt with tho property from tho very day of tho death of 
Mangba in 1862. Tho evidence aflordod by exhibits 284, 30U and BlO is a auffloient 
indication that Parvatibai’a posaossiou of tho property in suit Dofore its alienation was 
adverse to her son Subbay a, and tne lattor's widow Mathura. Under tho oitcumstanoes 

(1) (18S8) 7 Bom. 289, 

(2) (1894) 16 All. 279. 
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disclosed in this oase, I find that the suit is bad for misjoinder of difierent causes of 
action against difierent defeodants, in spite oi tbe fact that it is ingeniously designated 
as a suit for partition, and that it is not in time. Tbe plaintiff was asked to adopt tbe 
course indicated in 1. L. R. 16 All. 279, but she did not do so in time. 

The plaintiff having appealed, the District Judge summarily dismissed 
the appeal under seotion 551 of the Civil Procedure Code (Act XIV of 
1882). His reasons were as follows : — 

I fuUy agree with the remarks in the judgment that there is every indication that 
Parvatibai’s possession of the prooerty after the death of Mangba was hostile to 
Subraya and his widow and plaintiS. 
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It is proved that Parvatibai dealt with parts of the property in her own name 
instead of in the name of the owners whose guardian she was. Tbe contention that 
she did not mean, by putting her name, to make herself out owner, will not stand. No 
guardian acting honestly would beh.'.ve so. In the plaint in the present suit plaintiS 
admits that Parvatibai “ enjoyed and dispose! of “ the property since the death of 
Mangba. 


Things being so, clearly the object of this suit was to obtain declaratory decrees 
against each of the various alienees of Parvatibai ; and thus the facts are the same as 
in Ganesht Lai v. Khatrait Stngh [l<\ All. 27^/ which has been twice approved by out 
own High Court. Me. Phaniaja (appellant. — plainufls pleader) did nou deal with this 
point at all, but contented himself with arguing that in a suit for partition interested 
third patties, taking their right from some member of tbe family, may be added as 
parties 116 Bom (.08). That is not the point here. This last-mentioned decision 
upholds tbe Allahabad ruling above mentioned. 

Another decision cited by Mr. Shantaya, reported at p. 926 of Vol. VH, Bombay 
Law Bepoiter, does not apply ; for the plaint itteif in this case shows plaintifl a object. 

[29'?] The plaintiff preferred a second appeal and she having died 
pending the appeal her daughters Umabai and Badhabai were brought on 
the record as her heirs. 


Baikes (with N. A. Shiveshvarkar) for the appellants (heirs of the 
plaintiff) We contend that the lower Courts erred in law in bolding 
that our suit was bad for misjoinder of parties or causes of action. The 
plaintiff's cause of action arose on the death of her mother Parvatibai and 
then she found that several persons were in possession of the properties 
of which she wanted to recover possession. It is true that the defendants 

claim under different titles, such as purchasers, mortgagees and lessee^ 

But the cause of action has no relation whatever to the defences which 
may be set up by the defendants. Nor does it depend upon the character 
of the relief prayed for by the plaintiff. It refers entirely to the grounds 
set forth in the plaint as tbe cause of action or in other words to the 
media upon which the plaintiff asks the Court to arrive at a favourable 
conclusion : Mussummat Ghand Kour v. Pariah Singh (1). In the Present 
ease the plaintiff had one cause of action only, namely, ‘‘he right to 
recover her share of the property on the death of her mot er. o 
of action accrued to her on her mother s death. We ^ y on ^ 
of the Civil Procedure Code and hham Chunder Sazraw. 

Mondol (2), Nundo Kumar Na>ker v. Banomah Gayan (3), Sam 
Ammani Achy (4), Vasudeva Shanbhaga v. Ruleadi Narnapai (5). 
ed V. Krishnan (6), Parbati Kunwar v. Mahmud Fatima 

T. Rhairati Singh (9) for holding that the suit was bad for misjo inder. 


(1) (1888) L. B. 15 I. A. pp. 167-168. 

(2) U897) 24 Cal. 831. 

(8) (1902) 29 Cal. 871. 

(4) U878) 7 Mad. H. 0. B. 260. 

(5) (1874) 7 Mad. H. 0. B. 290. 


(6) (1687) 11 Mad. 108. 

(7) (1907) 29 All. 267. 

(8) (1883) 7 Bom. 269. 

(9) (1894) 16 All. 279. 
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Bub bha first case is clearly distiinguishable. It was nob a suit for posses- 
sion. Therein a declaration was claimed during the lifetime of the widow 
and the cause of action accrued to the reversioner for a declaration with 
APPKLiiATH j-QspQot, to each of the aliena-[298]bioas that was made. The second ruling 
Oi^. doubt against us, hut it does nob seem to have been followed in any 

83 B. 293:=11 later case. It is a ruling of the Allahabad High Court and that Court 
Bom. L. R. refused bo follow ib in Parbati Kunivar v. Mahmud Fatima (1). 

The finding of the Judge in appeal as regards adverse possesion ia 
clearly wrong. Neither of the exhibits relied upon by him supports the 
finding. He finds that Parvatibai was the guardian of her son and 
daughter-in-law. If that bo so, then evidently her possession could nob be 
adverse bo her wards until she renounced her character as their guardian 
and held adversely to thorn. Moreover, the Judge has recorded the 
finding of adverse possession under the issue as bo limitation. This is 
wrong. Under that issue wo had only to shew that our suit was in time 
under Article 141, Schedule II, of the Limitation Act. The Judge should 
have raised a distinct issue relating to adverse possession and should have 
given an opportunity to the parties of adducing evidence thereon, lb 
raises a question of title and requires a specific issue. 

S. S’. Patkar for respondents 1, 6, 20, 21 and 22 (defendants 1, 6, 20, 
21 and 22) The suit is bad for misjoinder of causes of actions. The 
defendants are interested in different lands and the causes of aoMons 
against them are not triable jointly, severally or in the alternative in 
respect of the same matter. Section 28 of the Civil Procedure Code 
cannot apply because the right bo relief is not alleged severally against 
the defendants in respect of the same matter. The defendants claim 
under different alienations. The plaintiff alleges in the plaint that the 
different alienations are not binding on her. The expression in respect 
of the same matter " in section 28 mean^ one entire subjeot-matter in the 
whole of which the defendants are liable jointly, severnlly or in the 
alternative. We roly on Kachar Bhoj Vaija v. Pai Eothore (2) which 
rules that the different alionations by the widow are distinct causes 
of action which could not bo joined together in one suit. The case of 
Oaritshi Ldl v. Kkairati ^ingh (31 which follows Nanlngk Das v. Mangal 
[299] Vuhey (l) is on all fonts with fcbo proseut case. The expression 
“cause of action ” comprises not only the plainbilVs title when in issue, 
but amongHt other tilings tho wrongul pos^o^siou of the separate sebs of 
defendants or any two of bho sots in the alternative in lespeotof the same 
matter : Gane^hi Lai v. Kh'Uraii Singh (5). With lOgard to the view of 
the Madras High Court as to tho disirability of deciding the whole ques- 
tion in order to secure soundness of tho particular dioisiou and avoidance 
of discordant decisions in different cases on (acts nearly blio same, the 
Allahabad High Court observes on tho other baud in C/a^wshi Lai v. 
Khaiati Sivgh (5) that tho dooieion as bo tho tights of one person might be 
affected by the rights of another aboneo. Tho ruling in Kachat BHoj 
Vaija V. Bai Bathore is opposed to Salu bin Baglm v. Earn bin 
Govind (7). We rely also on Sudh 'iidu Mohnn Roy v. Diirga Dasi (8) 
and Bam Narain Dut v, Annoda Prosad Joe/ii (8). In tho present case 
there is no allegation of collusion between bho defendants. We also rely 

llSRS) 7 Bom. 289. 

(1892) 16 Bom. G08 at p. 612. 
(1887) 14 Oal. 486. 

(1887) 14 Oal. 691. 


(1) (1907) 29 All. 267. 

(6) 

(2) (1886) 7 Bom. 289. 

(?) 

(8) (1894) 16 All. 279. 

(B) 

(4) (1882) 6 All 163. 

(9) 

(6) (1894) 16 All. 279. 
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on Mussamm it Gopal Devi v. Jai Narain (1). Then again there are diff- 
erent causes of actions against several alienees and these causes of actions 
are joined with the cause of action against defendant 24 for partition. 

We take our sbaud on sections 31. 45 and 53 clause (3), of the Civil 
Procedure Coda, The suit is therefore bad for misjoinder of causes of 
action. 

With regard to the question of adverse possession the issue that was 
raised in the first Court was — “Is the claim within time?” If the claim 
of Subraya and Mathurabai was barred as against Parvati, she got tittle 
by prescription under section 28 of the Limitation Act and there was a 
statutory conveyance to her. Therefore the alienees of Parvati got abso- 
lute title. The Subordinate Judge found that Parvati’s possession was 
adverse to her son Subraya and hi-? widow Mathura. In the appeal Court, 
the appeal being summarrily dismissed, the defendants [300] were nob 
heard ; therefore the finding that Parvati was guardian is not binding on 
us. The Judge in appeal, however, found as a fact that Parvati’s possession 
was adverse. Exhibit 284 says that when Subraya died he was about 20 
years old. So the time having once begun to run in Subiaya’s lifetime it 
could not be stopped by the minority, if any, of Mathura, Further, the plain- 
tiff admits in her plaint that Parvati enjoyed and disposed of the property 
since the death of Mangba, which took place in 1852. Further, ^Pundlik 
being adopted by Parvabi’s brother, the adoption was invalid and Pundlik 
remained the son of Mangba. Therefore the possession of Parvati was 
adverse to the two owners Subraya and under him his widow Mathura 
and also Pundlik. Besides, Parvati had got the khatas transferred to her 
name. Lastly, the plaintiff should not be allowed to elect according to 
Kachar Bhoj Vaija v Bai EathoreJ-^) 

S. A, Hatyangadi for respondents 18 and 19 (defendants 18 and 
19): — The determination of the question of misjoinder must depend for 
the most part upon the frame of the plaint. In the present case the 
plaintiff sets out briefly the various alienations under which the defend- 
ants claim and wants to have them set aside. This is, therefore, in sub- 
stance a suit for a declaration that the soveral alienatioTjS are bad as 
against the plaintiff. The lower Courts were thus right in applying the 
case of Kachar Bhoj Vaija v. Bai Bathore (2). It was contended that the 
plaintiff's claim again.st the several defendants was “in respect of the same 
matter” and that the suit was allowed by the terms of section 28 of the 
Civil Procedure Code. According to that contention “ the same noabber 
would mean the estate bo which the plaintiff was entitled as heir. If that 
is so, then the contention is not sound. We submit that *' the same mat- 
ter,” that is, the estate is, ag it were, a constant quantity, and as each of 
the defendants, according to the statement in the plaint, is interested 
in a fragment of the estate, it cannot be said that the right to 
relief is claimed against the defendants severally in respect of the 
estate,” that is, the whole estate, unless the words as the 

whole or part of ” are interpolated after the words in [80 Ij ^ res- 
pect” in section 28. It is not suggested that any relief is claimed 
against the several defendants in the alternative. Nor can it be argu- 
ed that they aro jointly liable because no combination or conspiracy is 
MegQ(i: 'Sudhendu Mohun Boy v. Durga Dasi (3), Bam Narain Dut v. 
Annoda Prosad Joshi (4). The rulings in Ishan Chunder Eazra v. Bom- 
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1908 esMJflr Mondol (i), Nun'io Kumar Nasker v. Banomali Gayan (2) and 
Nov. 10. Farhaii Kunu:ar v. Mahmna Faitma (.3), -which wore relied on. do not 

apply because hhorem the suits were differently framed. The ratio de- 

APPBLLAT* of those cases would appear bo be that the question of misjoinder 

would not arise simply because different defences are raised by the defend- 
88 B. 293=11 ants. Here, however, the plaint itself wants that the several alienations 
Bom. h. R. should be set aside. Those cases are therefore distinguishable on this 
-iV The reason of the decision in Vasudeva Shanbhaga v. Kuleadi 

^’c 120 Narnapai (4) is that it is desirable bo go into several alienations at once 

and the same time because one might affect the propriety or legality of 
the other or others. In the present case, however, the alienations range 
over such a long period and the interval between the several alienations is 
so great that that consideration does not arise. Moreover, it is not cor- 
rect to say that there one cause of action in the present case. The 
plaintiff's title bo the whole property is, no doubt, the same. Bub that 
circumstance does not constitute the cause of action. The cause of action 
against each of the defendants is by virtue of his independent wrongful 
possession, and no combination having been alleged to exist among the 
defendants, the causes of action are different. They cannot therefore, be 
joined in one suit: Ganeshi Lai v. Khairati Singh (5), Kachar Bhoj Vaiji 
V. Bai Rathore (6), iSudhendu Mohuu Roy v. Durqa Dasi (7) 

As regards the finding that the widow Parvatibai was the guardian of 
the owners who were minor^;, there is no legal evidence on the point. The 
only legal evidence is to the effect that they were not minors. Therefore 
the finding of adverse possession is good. 

[SOz] S. V. Paltkar for re-poniients 10, 16, 21 and 22 (defendants 
10, 16, and 22) As to misjoinder it was contended that, inasmuch as 
the defence of all bbo defendants is the same, there was no misjoinder, 
But all the defendants may nod choo'^e to put forward the same defence, 
and as a matter of fact, ia the proseut case, they have not put forward the 
same defence. It is nob that a widow a- such has absolutely no power of 
alienation. If that were so, then the position would have been simple. 
Bub the law is that a widow has the power of alienation provided there 
are certain justifying circumstances and those justifying oiroumsbanoes 
may be different in different oases. It is a common exparienos that even 
in a suit, which is concerned with only one or two alienations by a widow 
and therefore with proving only a few justifyiug circumstances, the pro- 
ceedings lengthen over a considerable period, entailing upon the parties 
unnecessary expense, trouble and waste of time. How much more would 
be the inconvenience to which the parties would be exposed if their own 
individual matter is buokt*d up with others with which they are not at all 
concerned ? Each oo-dofondanb has to prove a certain set of justifying 
facts, the truth or untruth of which in no way depends upon the 
truth or untruth of the justifying facts pub forward by auotber 
defendant in support of the alionation made bo him. This is what has 
happened in the present case. Therefore wo submit that the lower 
Courts were perfectly justified in not allowing the plaintiff to join together 
all the defendants in one suit. The principle laid down in Kaohat Bkoj 
Vaija v. Bai Rathore (fi) is based upon common experience and governs 
the present case : Ganeshi Lai v. Khairati Stngh (5). 

(1) (1897) 24 Cal. 831. 

(2) (1902) 29 Cal. 871. 

(8) (1907) 29 All. 267. 

(4) (1874) 7 Mad. H 0. B. 290. 
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Scott, 0. J.: — The plaintiff alleges that one Mangba died vvithout 
male issue, leaving three daughters, namely, the plaintiff, the defend- 
ant 24 and Eadhabai deceased, and that after his death his widow Par- 
vati being entitled to his property went on enjoying it and died on the 
SOth July 1900. 

[303J These recitals are admittedly inaccurate, the fact being that 
Mangba left two sons— Subraya and Pundlik. Pundlik was adopted into 
another family and the estate of Mangba descended to Subraya. Subraya 
was succeeded by his widow Mathura and after her death by his mother 
Parvati, his reversionary heiresses being his sisters, the plaintiff and the 
defendant 24. 

The defendants 1—23 claim to be alienees by sale, mortgage or lease 
from Parvati. The plaintiff claims to recover the estate from the defend- 
ants 1 — 23 and to partition it between herself and defendant 25 as 
assignee of the interest of her sister (defendant 24). 

In the first Court fifteen issues were raised and evideooe was taken 
upon the whole case bub the Subordinate Ju.lge only recorded findings 
on 3 issues, namely : — 

6. Is the suit in time ? 

7. Is the suit barred for misjoinder of parties or causes of action ? 

15. Is the plaintiff entitled to any relief ? 

His finding on issues 6 and 15 was in the ne^iafeive and on issue 7 in 
the affirmative and ha dismissed the suit. An appeal \?as presooted to the 
District Judge bub he summarily dismissed it under section 55* of the 
Civil Procedure Code, 1882 — holding that Parvati has acquired a title by 
adverse possession prior to the date of her alienations and that) the suit 
was bad for misjoinder of parties of action. The plaintiff in second appeal 
to this Court contends, first, that the suit is not bad for misjoinder, and, 
secondly, that no issue of adverse possession was fairly raised and that if 
such a question was open to the lower Courts the judgment of the lower 
appellate Court is bad in law. 

We will first deal with the question of misjoinder. Section 28 of the 
Civil Procedure Coda provides that “all parties may be joined as defend- 
ants against whom the right to any relief is alleged to exist whether 
jointly, severally or in the alternative in respect of the same matter. 

The words “in respect of the same matter” are more general than the 
words “in respect of the same cause of action’ in the corresponding 
section 26 relating to joinder of plaintiffs. But [304] for the purposes of 
this suit the difference is, we think, not material. The course of decisions 

in the different High Courts as to the propriety of joining in one suit for 

possession alienees of different portions of the same estate claiming under 
the same alienor has nob been uniform, but according to the present state 
of authority the High Courts of Calcutta, Madras and Allahabad would 
permit such a suit to proceed. Sea Sami Chdii v. Ammant Achy (1), 
Vasudeva Shanhhaga v. Kuleadi Narnapai (2), Mahomed v. Krishnan (3), 
Ishan Chunder Hazra v. Bameswar Mondol (4), Nundo Kumar hasher v. 
Banomali Gavan (6). ParbaU Kunwar v. Mahmud Fattma (6). 
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The lower Courtis and the respondents in this appeal have relied 
upon Kachar Dhoj Vaijaw. Bai Ratkore(l), bub that was not a suit for 
possession. As pointed out in GUdhitl v. Hunter (2), an action for the 
APPEDiiATE recovery of land, or as it is called in the Civil Procedure Code, section 44, 

Ci^ “a suit ior the recovery of immoveable property,” is possessory and of a 
38 B. 293=11 ditlerent nature to a suit for the establishment of title nob claiming pos- 
Bom. L R. EBssion. althoap.h a claim for declaration of title as part of the machinery 
8*— B L. establishing the right to possession might bo joined with a suit for 

T. 230— II. Yf^coyexy of land. “The claim for a declaration of title and the claim for 

possession are not the cause of action : they are only a ntatemenb at full 
length of what the cause of action really is, namely, to recover the land.” 

In our opinion the law applicable to the present case is correctly 
stated in the two Calcutta cases we have above referred to. In the latter 
of the two it is said ; “The cause of action of a plaintiff suing in ejeob- 
menb cannot, so far as we can perceive, bo affoohed by the title under 
which the defendant profe'‘ 0 s to hold possession. It matters nob to the 

plaintiff how tho defendant may explain tlio fact that he is in pos&ession 
or seek to defend his possession. What concerns the plaintiff is that 
another i^ wrongfully in possession of what belongs to him, and that fact 
[30o] gives hiui his cause of action. It this is so, where there is bub one 
person in possession, can there be a difierenco when the land is in the 
poase'^sion of move than one ? Wo think not. It appears to us, so far as 
the plaintiff's cause of action is couoorned, that it is a matter of mdiffer- 
ecco bo him upon what grounds the different persons in possession may 
seek to justify the wrongful detenlion of what is his.Wliab ho is entitled 
to claim is the recovery of possession of his land as a whole and not in 
fragments.’\3) 

In the present oa*=e the land in suit is situated in several different 
villages, bub provided the venue for the trial is the same, the right of the 
plaintiff to have his claim tried in one suit is tho samo as if the different 
holdings were all in the same village. It was never any bar to a suit in 
ejectment that many persons wore io posf^esGion. The only possible objec- 
tions wore on tho ground of inconvonicnco. " When the tenements 
claimed, and the tenants thereof, are numerous, it is fiequently advisable 
to bring two or more distinct ejectments, rather than one action against 
all of them (or tho whole of the property. The exorcise of a sound dis- 
cretion and judgment on this point may sometimes save much trouble." 
See Cole on Ejectment, p. 76. 

In the lower Court any difficulties arising from variety of defences 
can be cured by the successive trial of the issues separately affecting differ- 
ent defendants. Compare the rules of the Supremo Court in England, 
O. xii, rule 28. 

As regards the question of adverse possession we think it should nob 
have been discussed at all upon the Gtb issue. It is a question of title 
requiring a specific issue. Tho discussion of the question in the judgment 
of the first Court was very unsatisfactory probably for want of evidence 
resulting from the absence of a definite issue. Tho Subordinate Judge 
mentions exhibits 284, 300 and 310 as justifying his conclusions. As 
regards exhibit 284 tho record of the Court in Canarose differs from the 
Judge’s note. The Canarose says that after Mangba’e death the vahivai 
was carried on by Parvathi bill her death. This is quite consistent with 


(1) (1883) 7 Bom. 209. 

(2) U880) U Oh. D. 492 at p. 500. 


(3) (1902) 29 Oftl. 871, at p. 880. 
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management as guardian or as senior member oE the family without any igos 
adverse possession. Exhibit 300 is a [306] rent-note passed in 1858 to Nov. 19. 
Parvathi by a yearly {chalgeni) tenant. Exhibit 310 is an entry in the 
revenue records of paymenb to Parvathi in 1865 for land taken up for a oiyui, 

railway. These exhibits are quite consistent with a management of 

Parvathi on behalf of junior members of the family. In the lower appel- 33 B. 298—11 
late Court the point was still more inadequately dealt with. The D. strict u’ 

Judge assumes that Parvati was guardian of the owners at the dates of ^ 230=1 1,' 
the alienations effected by her. It this was so, the presumption would be c. 120, 
that she effected the alienations honestly as guardian and nob dishonestly 
in breach of her trust. The Subordinate Judge had held, and we assume 
that in dismissing the appeal summarily the District Judge adopted the 
finding of the first Court, that Subraya bad died in 1853 or 1854, r.e., prior 

to any of the alienations. Bub alienations by the guardian ^unog the 
lifetime of Subraya’s widow who was the owner of only a limited estate 
would not prejudice the reversioners unless justified by necessity. 

We set aside the decree and remand the ease for re-trial. ine 
lower Court should not fail to raise a speoifio issue as to adverse possession 
and should consider whether any inoonvenienoe will result from trying 
the suit against all the defendants at once or whether it should direct the 
successive trial of the issues separately affecting different defendants. 

Following the English practice intarlocubory juigmmts may if the plain- 
tiff succeeds be given against the different defendants aa their cas^s ara 
disposed of, final judgment for possession of the whole Propa^ty bemg 

reserved till the oonolusion of the trial of the whole case. Costs cost 

in the cause. . , , 

Decree set aside and case remanaea. 


33 B. 307 (=11 Bom. h. R. 30=5 M. L. T. 230—1 1. 0. 108). 

[307] APPELLATE CIVIL. 

Before Chief Justice S cott and Mr. Justice Batchelor. 

VACHHANI KESHABAI AND OTHEBS {Original '’* 

VACHHANI Nanbha BavaJI AND OTHERS {Original Defendants) 

Opponents.^ 

[26th November, 1908.] 

Suit^Valuation Act (Vllof 18S7), 

reli6f^yalmtion—OouTt-fee8--JurtsdtcUoi^yalu^ of tne renej 

a suit for decUratiou and oonaequential '^U^VstireTin tL'SaiS^ 
land the Court must accept the value of the relief etateu in p 

purpoaa both of the Gouct-ioes and junsdiotion. 

Bari Sanher Duit v. Kali Kumar Patra (1), followed. 

Dayaram v. Gordhandas (2), 2g„ . 39 som. 628 ; 63 I. 0. 

[Fol ; 15 Bom. L. R. 1123=22 I. 0. 71 : Re* ^ ^ t ?r=fpat. 198 ; 73 1. 0. 668 ; 80 

316=1922 Pat. 337 : 73 I. O'i® riaa.l 
1 0 563 =8 Pat. 640; Diat : 4 Pat. 193J 

Application under Snst the ^dLision of N. E. 

Civil Procedure Code (Act XIV of 188 ), g Ahmedabad with 

Majmnndar, Joint First Class ^ V Desai, Second class 

appellate powers, confirming the order passe d_by^^V;JJesah^eoona 

• Applioation No. 64 of 1908 ®“^®'j®^9o°')^8“*BoL 73. 

(1) (1905) 32 Oal. 734. ^ 
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Subordinafea .Tudge of Dbauduka and Ghogho, reburning a plaiab for pre- 
senbabioD bo bha proper Courfc. 

The plaiabiffs brought a suib against bha dafonlanb in bba Oourb of a 
Second Class Subordinate Judge and prayed for the following reliefs ; — 

(a) A deolarabion that bbey were owners of a bhroe-fourbhs share of 
oerbain lands called bhe Bhathadani Pali and bhe inoome 
thereof fchab might be in deposit with bhe Talukdari Sebble- 
menb Officer and also a three- fourths share of 8J dokdas of 
the village site and of every other sort of inoome from bhe vil- 
lage of Marohand ; 

{b) Recovery of Rs. 637-8-0 on account of their share in the in- 
come of the said Pati for bhe Samvat years 1956 bo 1960 ; and 
(c) A perpebual injunction restraining the defendants from pre- 
venting them from jointly managing bhe property in dispute. 

[308] The first relief was valued at Rs. 130, while the second and 
the third were valued ab Rs. 637-8-0 and Rs. 25 respectively. 

The defendants answered that as the value of the property in suit 
was over Rs. 5,000 bhe Second Glass Subordinate Judge’s Court had no 
jurisdiobion bo entertain the suit. The Subordinate Judge allowed the 
defendant’s contention and returned bhe plaint for presentation to the 
proper Court. 

On appeal by the plaintiffs bhe Appellate Court confirmed bhe order 
for the following reasons : — 


But the importact qu^^stioc is whether the jurigdiotioQ of the lower Court is 
ousted OD this aoooiint. The answer to this quo tion depoa ls upon the interp-etation 
that might be put up'n seotioo H of t'oo Suits Valuation Act. 1^97 I’he suit ia govoro- 
ed by seotion 7. paraerapb 4, clauses (rl an! (d', of the Court-Fees Act as it is a suit 
for deoUratioa coupled with ooosoquontial relic? see il L U. lOBom 60, I. L. R 17 
Bom. 66*. and tho plaintiff is at liberty to value the reliefs he seeks at any amount he 
chooses and to pay tho Court-foe On such amount (I. L. U. 19 Bom I99*aad 1. L. R. 
17 Bom. 56). Section 3 of the Rults '’aluation Act, 1H07, empowers tho Liooal Govern- 
ment to make rules determining l.ho value of land for purposes of jurisdiction in the 
suits mantionod in tho Court-Foos Act, 1^70, seotion 7, pur-igraphs v and vi, and 
paragraph x, cl. ti); an ! section 1 provides thit wh n a suit montiotiel in the Court- 
Fees Act, 1870, soition 7, paragraph 4, or Roho Julo U. Article 1 7, rol ^tes to land or an 
interest in land of which tho value his been determinod bv rules under the last fore- 
going section, the amount at which, for purpose - of jarisdiotion, tho relief sought in 
the suit ifl valued, shall not exoco I the v iluo of tho laud or interest as determined by 
those rulei. Section lays down that when in suits, other than those referred to ia 
the Court-Fees Act. 1970. seotion 7. paragraphs v, vi an I ix. and paragriph x. ol. (d), 
Court-Fees are payable ad vilorcin, under tho Court-Fees Act, 1870, the value aa det«- 
minable (or the computation of Courufoei and the value, for purposes ol jucisdiotioQ 
•ball be the same. It seoaia to mo that wbea rales are (ramocl uador aeotioo 3 of the 
Suita Valuation Act, ias7, the pliintiff, who aaka for a doolara^ion.and oonaequential 
riUef, though ho is at liberty to value the relief at any amount ho likes and pay 
Court-fee on that amount, cannot put a higher value upon his suit than that deter- 
mined by those rules. Whore no such rules are made the value as determinable for 
the oomputUion of Court-fees and tho value for purooaes of jarisdiotion is to be the 
flame. No rules have been promulgated by our Looal Crovoiniuoat under seotion 8 of 
the Smta Valuation Aot. 1997. and the discretion of vho pUintifl is loft unfettered. In 
. ■ ' Bom 5h, which was a case of doolaration and consequential relief it 

was held as I have already said that tho valuation of tho relief sought for oomput- 
I g Court-feee restod with tho plamtiQ and not with tho Court; and in othorauita 

ranQ9l,““^n of the Court-Fees Aot. 1970. the plaintiff 

LfllLnn ^'8 own value upon tho reliefs claimed, and it was held that 

■Rnm^QR?^ (iotorminod junsdiotion (I. L R. 13 Bom 075, I h R. 19 

maid hv thl T uooorditig to those dooisions the amount 

for should dotn'^ doolaration and oonaoqaooti*! relief ifl prayed 

or. should dotorm.ne the jurndiotion ; and the High Court of Oaloutta haa so held 

that thouffh a snif ‘ But our own High Coact in 8 Bom. L. H. 886 has rooently held 
though a suit m whioh doolaration and oonaequoutial relief are sought ifl governed 
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by Siobion 8 of the Suits Valuation Act, 1P87, the term “ determinable ” used in that 
section means ^'determinable by the Court which has to try the case," and i am 
bound to follow this decision. 

Plaintiffs preferred an application under the extraordinary jurisdiction, 
section 622 of the Civil Procedure Code (Act XIV of 1882). 

V. G. Ajinkya for the applicants (plaintiffs): — We come up in revision 
on the ground that the first Court, which alone had the jurisdiction to try 
the suit, was wrong in passing the order for the return of the plaint for 
presentation to the proper Court. That Court refused to exercise the juris- 
diction which was vested in it to entertain the suit. Our suit is one for 
declaration and injunction which has been held to be a proper consequen- 
tial relief. Our claim is therefore governed by section 7, sub-section (4), 
clause (c), of the Court-Fees Act, which lays down that the ad valorem 
Court-fee leviable in suits coming within the clause would be determined 
by the valuation put down by the plaintiff. Along with the said section 
may be considered section 8 of the Suits Valuation Act which shews that 
in suits falling under section 7, sub-section (4), clause (c), the valuation for 
Court-fees and jurisdiction would be the same. It has been ruled over 
and over again by this Court that the amount pub by the plaintiff in a suit 
in which declaration and consequential reliefs are prayed for should deter- 
mine the jurisdiotion : Khushaichand Mulchand v. Nagtndas Motichand 
(l)» Great Indian Peninsula Railway Company v. Batsett Gnandmull (2). 
In the present case no rules as contemplated by section 4 of the Suits 
Valuation Act have been framed by Government, and so long as no rules 
are framed the suit would be governed by section 8 of the Act, and that 
section lays down that the value detetminabie for Court-fees and jurisdio- 
[510] bion would be the same, and as the plaintiff is the person who 
is to value the claim for the purposes of Court-fqes, the value put 
down by him would determine the jurisdiction. The whole law on the 
point is discussed by the Calcutta High Court in Han Sankar Dutt v. Kali 
Kumar Patra (3). We therefore submit that the lower Courts wrongly 
held that the suit was nob within the pecuniary jurisdiction of the Second 
Class Subordinate Judge. 

M. N. Mehta for the opponents (defendants) : — -We submit that though 
the suit is one for declaration and injunction, the plaintiff is not the sole 
arbiter of the valuation to be pub down for determining the jurisdiction of 
the Court. The word determinable ’ occurring in section 8 of the Suits 
Valuation Act would mean as determinable by the Court. The Court is 
Dot deprived of its jurisdiction to go into the question whether the value 
put down by the plaintiff is sufficient or not: Boidya Nath Adya v. Makhan 
Lai Adya (4), Musst. Bibi Umatul v. Musst. Nanji Koer (5). There is a 
ruling of our Court in Dayaram v. Gordhandas (6), which lays down that 
the valuation to bo determined under section 8 of the Suits Valuation Act 
should be determined by the Court, and so long as that ruling stands the 
lower courts ate bound to follow it. Besides, section 12 of the Suits 
Valuation Act gives ample power to the Court to go into the question of 
Valuation, j^nd in this case the Court has exercised that power and has, 
after taking evidence, come to the conclusion that the value of the sub- 
ject-matter was over Bs. 5.000, and therefore under section 24 of Act XIV 
of 1869 the Court of the Second Class Subordinate Judge had no jurisdio- 
tion bo entertain the suit, 

U) (1888) 12 Bom. 675. (4) (18^0) Oal. 680, 

(2) (1894) 19 Bom. 165. (6) (1907) 11 Cal. W. N. (05. 

(8) (1906) 82 Oal. 784. (6) (1906) 31 Bom, 73. 
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Ajinkya in reply : — The case of Boidya Nath Adtja v. Makhan Lai 
Adya (1) was for parMbion. The ruling in Musst. Bibi Umatul v. Musst. 
Nanji Koer (2) was nobunder the Suits Valuation Act. The case of 
Dayaram v. Oordhandas (3) is clearly distinguishable as in that case 
possession was one of the consequential reliefs asked for. 

[311] ScuTT, C, J.:^The question that we have to decide is whether 
in a suit for a declaration and consequential relief the Court must aooept 
the value of the relief stated in the plaint for the purpose both of the 
Court-fees and jurisdiction. 

We think that the words of section 8 of the Suits Valuation Act VII 
of 1887 lead bo that conclusion; and we find that this was the view taken 
by the Calcutta High Court in Hari Sankar DuU v. Kali Kumar Patra 
( 4 ). 

We have been pressed by a decision of the Court in Dayatam v. 
Gordhandas (3), but that is a case which is clearly distinguishable, because 
the learned Judges there treated it as a suit in which there was a claim 
for possession. 

We, therefore, make the rule absolute and set aside the order of the 
lower Court with costs. 

Buie viade absolute. 


33 B. 311=(11 Bom. L. R. 26«3 U. L. T. 228=1 I.C. 106.) 

APPELLATE CIVIL. 

Before Chief Justice Scott and Mr. Justice Ghandavarhar. 


Ganesh Moreshwar JosHi AND ANOTHER (Original Defendants 3 and 
4), Appellants, v. Purshottam Balkrishna Rode and others 

(Original Plaintiffs and Defendants 5 and 6).* 

[1st December, 1908.] 

Civil Procedure Code [Act, XIV of 18S3), s(ctions 27^, 2R2, 28B nud ^Money-decree 
‘-■‘Execuiion^Attucfivieui ami sale o] property viorlgoged ufiih posiestion to a third 
person — Auction-purchase by judgment-creditor loith leatJO of Court subject lo mort- 
gage — Suit by judgment-creditor prit r to confirmation of sale nnd satisfacitonof 
deorte for a decUiraiion that tho mortgage foaa fraudulent end conaidcroliw 

— Purchase — Eguiiy of redemption — Estoppels binding judgment-debtor^ 

Plaintidfl obtaiood a moDoy-dooree ngaioRt thoir debtor and in execution 
attached the debtor s imtnovoablo propnrty which wns alre^^dy mortgaged with 
pos°ession to a third porpon At the auction-sale the plainliHa tbemeelvea 
purchaped the property with the lewo of the Court Bubjoot to the mortgage. 
[31^] Before the Bale was oontirmod aod the decree was patiefied the plaintiffs 
having brought a suit for a declaration that the moitgaije was fraudulent and 
without consideration it wap oontonded that the pl-xintiffs were no longer ]udg- 
ment'Oreditors but purohapera and that what was attached and sold was equity 
of redemption,! therefore, the purohasore could not claim more than they 
bought. 

Beld, that, ap the suit waa brought before the confirmation of the sale and 
the aatiefaotion of the decree, the plaintifis were jadgmeat-oredltota and not 
parohasers. 

Held farther, that the plaintiffs under their purohaso wore not putohasera of 
merely the equity of redemption and wore not bound by oatoppela which would 


• Second Appeal No. 186 of 1907, 

(1) (1890) 17 Cal. CflO. (8) (19061 81 Bora. 73. 

(2) (1907) 11 Cal. W. N. 706. (4) (1906) 92 Oal. 734. 
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have boand the judgment-debtor. There is nothing to prevent such a puroha- 
ser from benefiting by the olearanoe of any oUim upon the property even if he 
hae himself to sue to procure it. He may alike displace a frauduleut and 
redeem an honest mortgage. 

[Bef : 50 I. C 772=17 A. L*. J. 817 ; 47 Cal. 445==55 1. 0. 189=30 C. D. J. 496 ; 66 

I. C 694=34 C. Jj. J. 333 : 68 I. G. 741=34 Bom- L. R 911 ; 80 T. 0. 428 ] ^ 

Second appeal from the decision of Gulabdas Laldas, First Class 33 5 311=^1^1 
Subordinate Judge of Thana with appellate powers, amending the decree Bom. L. R. 
of G. K. Kale, Subordinate Judge of Eoha. 

The facts of the case were as follows : — 

On the 30th November 1899 the plaintiffs Ganash Balkrishna Rode 
and his brothers got a money-decree against Viehnu Bapat father of the 
minor defendants 1 and 2 for the recovery of his money-debt, namely, 

Rs. 116 and costs. In execution of the decree the property in suit along 
with the other property of the judgment-debtor was attached in the year 
1901. Thereupon defendant 3. Ganesh Moreshwar Joshi, applied to 
the Court for the removal of the attachment or for an order that the 
property be sold subject to his mortgage on the ground that the 
plaintiff’s judgment-debtor had mortgaged the property to him with 
possession for Rs. 2,000 on the 12th February 1900, On the 15th 
November 1902 the Court ordered that the attached property should 
be sold subject to the mortgage lien of defendant 3. The auction-sale 
took place on the 23rd October 1903 when the property in suit was 
purchased by plaintiffs with the leave of the Court and the sale was 
Gonbrmed on the 24th November 1903. In the meanwhile, that is, 
after the purchase by the plaintiffs but before the sale was confirmed, 
the plaintiffs brought the present suit on the 13bh November 1903 for a 
declaration that the property in suit was liable to be attached [3l3J 
and sold in execution of his money-decree, the mortgage of defend- 
ant 3 being a sham and colourable transaction without consideration. 

They further prayed that the order directing them to purchase the pro- 
perty subject to defendant 3’s mortgage be set aside. Defendant 4 was 
the undivided brother of defendant 3 and defendants 5 and 6 were mort- 
gagees of some of the properties in suit from defendant 3. -a . u 

The guardian of defendants 1 and 2, who were minors, stated that he 

knew nothing about the claim. , 

Defendants 3 and 4 contended inter alia that their mortgage for 

Rs. 2.000, dated the i2fcb February 1900. was a genuine transaction ac- 
companied with possession and supported by valuable consideration, that 
as the mortgage was passed one year before the plaintiffs attachment it 
vras binding on the plaintiff, that the plaintiffs’ allegations were false and 
malicious, and that the property in dispute was not liable to atbaobment 
and sale in execution of the plaintiffs decree so long as t e mor gage w 
not paid off. 

Defendants 5 and 6 did not appear. 

The Subordinate Judge found that the mortgage 
sham transaction and was supported by consideration, that 
was proved, and fchati the plaintiffs vrere not entitled to any renef. me 

suit was therefore dismissed. ^ ^ i-i i. j „ j hUa 

The plaintiffs having appealed, the ApPellabe Court founo that the 

mortgage was a colourable transaction without ® oonsi 

that the plaintiffs’ purchase at the auotion-sale did not ‘ 

quiesoenoe on their part in the genuineness of 5 . j- 

estop them from praying for the declarations sought. The following 

extract from the appellate Court’s judgment : 
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It ia, however, clear to niy mind that the fact of the plaintiSfl having bid at the 
Court-Pale and bocume parohisers of the plaint property with full knowledge and 
notice of th: retenuon of the mottg;^R"> liOQ on the foot of exhibit 53 in favour o! de- 
fendant No- 3 cannot and doe^ not prejudice their right, oven though they were the 
decree-holders at whose instance tbe property was put up to Bale, to challenge the 
genuinoncsB and bo}ta Jtdes of the mortgage. 


33 B. 311=11 [314] Tbo sale of the property subject to the mortgage incumbrance was ordered by 

Bom, L, R. the Court m ppito of the decree holders’ protest and opposition which were disallowed by 
26=6 M. L, the Court atiur a puinTnary investigation ir: a misoeliaoeous proceeding under seo- 
T. 228 = 11. tions “278 to ■;'! of the Code of Civil Proo:duro. The very nature of the inquiry and 

C, 106. the frame of the i?f.U‘s to be raiFed in it make it evident that tbe order passed does not 

finally dispose of the questions and the law clearly provides a remedy by way of a re- 
gular suit to render it nugatory and icofleocual, if not to revise and reverse it. It is of 
a temporary nature, and all the important questions regarding tbe 6ona /ides, consi- 
deration, vaSiaity, cto , '.f the mortpat;e can be and arc raised tor determination in the 
suit by the diBsatialicd r*' rty to the miscellaneous proceeding, may the aggrieved patty 
be an intervener or the de ro“-holdef. The order has not the oSeot of ret judicata on 
either side, and it doG' Lut rcom lawful or equitable to find that because a decree- 
holder abides by tbo Court s occer for the time being, allows the attached property to 
be sold QUbjact to a lice and bimsclf pu>chase9 it, he ba.s acquiesced in the order and 
is ever after o-toppod from impeaching the bona jidcs of want of consideration for the 
mortgage. The law lo wos him upeu two remedies for getting the questions regarding 
the mortgage wholly finally tried and adjudicated on — one by a regular suit for a 
declaration of the nature Bought in oho present suit, and the other by a suit of redemp- 
tion, and what would t>o the use and objeob of that suit if tbo party suing were to be 
held as bound and silenced by the result of the misoellineoas inquiry which from its 
very character einbraco-i two one about the possession of the property attached 

and tbe other ad to on whose behalf the pos.^os.sion was held at the time of the attaoh- 
ment ? Tbe iaoido:it-‘d inquiry into ocnsidoration, if one sbomld be at all held, would 
be Bumrn ary and to determine only prima Jacic which of the parties should be com- 
pelled to file a regular suit Such an inquiry therefore and the Oourt's order in it 
cannot be binding on a party to the rogulac suit, and it is therefore that the plaintifis 
cannot be held as having aoquiesoed m the Court's order directing the retentionof 
lien. 


They should certainly have shewn diligonoe and not allowed the execution matter 
to be pushed on to s.kle I'y lustitutiug ibo suit at an earlier date and obtaining a tem- 
porary injunction prohibiting (ho ualo under section Civil Pcooeduro Code, or a 
stay order m \be cxcouiion mailer itself, it is this supmeness on their part that has 
pUoed them as putouai-iorc) in an awkward position, but it cannot tend to the ocnolu- 
eion that they cannot ohalicnge the mortgage on the grounds of want of consideration 
and 6ena jtace. 


The appollabo Court] hberefore passed a decree as follows : — 

The question as to what relief could bo awarded to the plaintifie in this suit is 
not difficult to answer. Though they have sucoeoded in showing that the mortgage- 
deed ^exhibit 53i does not evKionco a real and 6onii Jtdc ttansaotion they could not 
but admit that the t;toperty attached at tboir instanoo was at the time of its attaoh- 
ment subject to the mortgage of lls. 1,000 in favour of the [3i9] Paranipes (defendants 
6 and 6) by virtue of ihoir deed (exhibit 88b It is not iu dispute that on the date 
of exhibit 53 the , whole amount duo on the foot of exhibit 88 was Rs. 1.186-1-6. 

The Paranjpos have been joined as oo-dotondants from tbe beginning and they 
have not urged that they wore entitled to mote. On the contrary theit deed for 
Bs. 4,000 (exhibit 91) contains their admission that the sum of theit mortgage dues 
was Rs. 1.180-1-6 and not a pie more. 

I therefore grant the appeal and amend the lower Court's decree. The amended 
decree is that it bo declared that the plaint property was BUbjeot to a lien of 
Bs. 3,18C-l-6 in favour of defendants 5 and 6 on the date of its attachment by the 
plaintifls and that the mortgage of the same by exhibit 68 in favour of defendant# S 
and 4 18 not binding on them (plaintiffs). 

Defendanbs 3 and 4 preferred a second appeal. 

M. B. Chauhal (Govornmonfe Pleader and Q. K. Datid^har for the 
appellants (defendanbs 3 and 4). 

N. M. Sa7n«,rlh for respondents 1-3 (original plaintiffs). 
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P. P. Khare for respondentis 5 and 6 (defandanb? 5 and 6). ^g 3 g 

Scott, C. J.; — Tho plainbiffs obbaiuad a decree for money in the Pan Dbo. 1. 

Courb againsb Vishnu Bapafc, father of the defendants 1 and 2, and in 

execution attached inter alia the property described in the plaint being ^^^***^^*0 

an eight-anna share of a hhoU village. The defendant 3 Ganesh Joshi then 

applied to the Pen Coart for retnov-il of the attachment or for an order 33 B. 811=11 
that the property be sold subject bo his mortgage lien, alleging that Vishnu ^ K. 
Bapat the judgment-debtor passed to him a mortgage with possession of 
the attached property on the i 2hh February 1900 for Rs. 2,000. The Pen *c. 106^ ** 
Court upon that application ordered that the property be sold subject to 
the mortgage. This order was passed on the 15th November 1902. 

The property was accordingly put up for sale subject to the mortgage 
and the plaintiffs with the leave of the Court became the purchasers. On 
the 13tb November 1903 the plaintiffs brought this suit, praying that it 
may be declared that the dead of mortgage is without consideration and 
made with intent to defraud the plaintiffs and as hollow and ineffective 
and that therefore the property is liable to attachment and sale. The 
[818] plaintiffs obtained a decree in the lower appellate Court. Against 
that decree the defendant 3 brings this second appeal. 

It is contended on behalf of the appellant that the suit is not main- 
tainable on the ground, first, that such a suit can only be brought by a 
person who is still a judgment- creditor and that the plaintiffs whose 
decree is satisfied are no longer judgment-creditors but only purchasers ; 
and, secondly, that what was attached and sold was a.n equity of redemp- 
tion only and that the purchasers cannot claim more than they bought. 

As regards the first point it is sufficient to say that the suit was 
brought by the plaintiffs before the sale had been confirmed, and before 
the decree had been satisfied and while the plaintiffs were still judgment- 

creditors. 

The latter branch of the argument is based upon a false assumption, 
for what was attached was the immoveable property believed to be un- 
incumbered and not the equity of redemption. An equity of redemption 
may be attached and sold (see Parashram Harlal v. Govind Ganesh (1)) 
but that was not done in the present case, The claim made to the 
attached property was upon the investigation under section 27^ decided in 
favour of a person claiming to be mortgagee in possession. Under these 
circumstances the attached property should have been released under 
section 280 {^qq Kassirav B. Saheb Eolkar v. Vithaldas Mangalji {2)) 
and the judgment-creditors should have been left to the suit allowed by 
section 283. The order passed by the Pen Court was irregular, as sec- 
tion 282 only applies to oases of mortgages or lieas created in favour of a 
person not in possession. 

We must therefore disouss this ease on the footing of a purchase at 
the Court-sale of attached property believed to be incumbered, a case 
oontemplated by section 287. The purchaser und-ar these circumstances is 
uot bound by estoppels which would have bound the judgment-debtor. 

See Dinendronath Sannial v Bamhumar Ghose (3), Lala Parbhu Lai v. 

Mylne (4) and Bashi Ghunder Sen v. Enayet AH (5). There is nothing to 
prevent [317] him from benefiting by the clearanoa of any claim upon the 
property even if he has himself to sue to procure it. He may alike displace 
a fraudulent and redeem an honest mortgagee. 


(I (lfi95) 21 Bom. 226. 

2 (1873) 10 Bom. H. 0. B. 100. 
W (1881) 7 Oal. 107. 


(4) (1887) 14 Cal. 401. 

(5) (1892) 23 Oal. 236 
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The decision of fche lower appallabe Court was also ahbaoked on the 
ground bbab bhe onus of proof had been wrongly thrown upon the defen- 
dant and that the finding that the mortgage was a sham transaction could 
not therefore stand. I, however, think it is clear that bhe whole of the 
evidence was fully discussed and considered by the lower Court. The 
learned Judge came to bhe conclusion that bhe surprising nature of bhe 
transaction itself and the suspicious circumstances attending it outweighed 
the inferences which might be suggested by the evidence of some pay- 
ments having been made by the defendant to creditors of Vishnu Bapat, 

It is a judgment upon a pure question of fact which is binding upon 
us in second appeal. 

I see no reason to interfere with the decree passed by the lower 
Court. I would therefore confirm it and dismiss bhe appeal with costs. 

ChaNdAVARKAR, J. : — I concur. 

Decree conjirmtd. 


33 Bom. 317 (=11 Bom L. B. 51=1 1. C. 322). 

APPELLATE CIVIL. 

Before Mr. Justice Chandavarkar and Mr. Justice Heaton. 

Amrita Ravji Eao {Original Defendant), Appellant, v. Shridhar 
Nahayan Oke and ui’HERs (Original Plaintitfs), Respondents.* 

[9iih December, 1908.] 

Adverse possession^Adveme pnsnessinn behoeen tenants-in^covwion’^Whai cottaiflufH 
advene pospession — Acts of exclusive possession^ Ouster. 

The ptopcrfey in d’flputo belonged jointly to two bfotbers G. and D. The 
plaintid:< obtained a decree on a mortgage bond against D. as manager of the 
family, and in exeoiitioa o( the decree the property was sold to V. When V 
sought to take possession of the property he was obstructed by G. and be had to 
[318] file a suit against G. to lomove tbe obstruction* In that suit it Was held 
on the 20ih NoTember 1888 that V. was entitled to recover possession by parii* 
tion of a moiety of the property. The application to execute this deoree wafl 
sent to the Collector who on iho Uth of December 18^5 effected the partUiOQ 
and made over symbolical possession lo V. of his share. This share was sold 
to plaintiS on the 18th March Meanwhile, on the 4th October 1894, G. 

sold the whole of the propArty to defen<iaut's father. The plaintiff eventually 
sued on the 4th October 1908, to recover possession of the property from defen- 
dant • the latter contended that the claim was barred by adverse possession 

Xlcld, that to entitle the defendant to add to the period of bis own adveMe 
possession (whioh was admittedly loss than 12 years before the date of the 
present suit) the period of his vendor G’e possession, it musi; be shown that the 
latter’s possession was also adverse. That it could not bo, so long as the decree 
for partition was alive and capable of execution as against G. during the period 
of his exclusive possession, because during that period the decree forming the 
basis of the mutual rights and obligations of the parties prevented them from 
setting up any title oontiadioting it and thereby giving to either a new oause of 
action against the other. 

The question of adverse possession as between tenania-in*oommon depends 
not on a Bevoranoe of the tenanoy-in-oommon by partition but on exclusive 
occupation by one co-tenant amounting to an ouster of the other. 

[Ref: 35 Bom. 79; 87 Bom. 64.] ♦ 

Second appeal from bhe decision of F. X. Da Souza, Disbriob Judge 

of Thana, reversing the deoree passed by S. A. Gupte, Subordinate Judge 
ab Murbad. 


• Second Appeal No. 729 of 1907. 
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Suit to recover possession of land. 


The land in dispute was originally the joint property of two brothers 
Gangadhar and Damodar. Of these, Damodar was sued on a mortgage- 
bond, as manager of the joint Hindu family, by one Narayan, the father of 
the plaintiffs, in 1873. The suit was decreed; in execution of the decree 
the property was put up for sale and purchased by one Vishnu Ganesh. 
When Vishnu attempted to recover possession of the property, he was 
obstructed by Gangadhar : and he had eventually to die a suit against the 
latter to remove the obstruction. The Court decided in that suit on 
the 29bh November 1886 that Vishnu Ganesh was entitled to recover 
possession by partition of a moiety of the property. In execution of this 
decree Vishnu gave a darkhast to recover possession of a moiety. It was 
sent to the Collector for execution, who effected a partition and handed 

over possession of lands to Vishnu on the 11th December 1895. 

[319] On the 22nd January 1897, Vishnu sold the property to one 
Vinayak, who in burn sold it to the plaintiff on the 18bh March 1898, 

Meanwhile, on the 4:th October 1894, Gangadhar sold the laud to 
Ravji Eao (father of defendant). 

The plaintiff filed this suit on the 4th October 1906 to recover poses- 

sion of the property from the defendant. 

The Subordinate Judge, who tried the suit, held that the plaintiff’s 
claim was barred by time. He was of opinion that the defendant and his 
predeosBSor-in-title had been m adverse possession from the 29th of 
November 1886, the date of the partition-decree. 

On-appeal the District Judge arrived at a contrary conclusion. He 
held that the suit was not barred. The following were his reasons 


The Subordiaato Judge holds in the alternative that time must be held to run 
against the plaintiff from the date of the deoree (exhibit 22/, 29th November 
1886. I am unable to follow this argument. The effeot of the decree was to make 
plaintiff’s predeoassor-in-title Vishnu Ganesh, virtually a oo-paroener wtth Ganga- 
dhat in place of Damodar, entitled to joint possession or rather a tenanoy-m-oommon 
in the family property, and till the joint tenancy was severed by partition, Gangaahafs 
pogaession was joint with, and not adverse to, the deotee-holdet or the au^ion-put- 
ohaaer. The adverse possession of the defendant beg.m, if at all, from 11th December 
1895, the date of partition; and computed from that date, the period falls considerably 

short of the statutory period. 

This view ia based on the assumption that Article 144 of Schedule 11 to the 
Limitation Aot XV of 1877 applies to the present case, and that I think is the article 
applicable; bub even if Aitiole 127 or Article 137 applied, iho suit would be m time; for, 

on the former hypothesis, the exclusion of the plaintiff would not begin till 4th 

October 1894, and, on the latter, the judgment-debtor would not be entitled to exclu- 
sive possession till the date of the partition. 

It is thus cleat that plaintiff has proved his title and that his suit is in time But 
at arst it seemed to me tLt it would be inequitable to award possessiou as against 
the defendant, who is a bona fide purchaser for value from one of the oo-paroaneta and 
has been in possession by virtue of his purchase for neatly twe ve year . , . 

oareful oousidoration 1 am of opinion that the defendant cannot be ma ntained 

poBsession for the following reasons 

[820] The only ground on which the defendant can .resist this suit is that h^^^ 
the equity of a bona fide purchaser for value without notice in his favour B t 
evidence was adduced to prove that he can claim this equ.oy in the preaeot case If 
ha purchased the land with the knowledge that it formed part of an undivided oo- 

paroenery estate, he must have known that he was fiMc U he 

no right to sell, and he would thus have actual notice of the defect in his 
purchased in ignorance, then doe enquiry would have apprised hiin of the true 
oharaoter of theVopeity be was buying, and the law would .‘MPn^n ■ 

tive notice of the flaw in his title. In either case, the equi.y now claimed o 

behalf would be non-existeab. / 
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jgno 0 VOD asauminR that the equity can be aaooossfuUy oTaiuacd, the plaintiff hui 

Deo 9. equal equity ou hia side, and the legal title boicg in him, hia title must prevail 

* * Tbe law is aettlod that a purol-aser from an undivided co-paroener acquires no title t* 
APPELLATE propotty: he merely acquirer a right to claim a p,:rtitiOQ in which he has an 

Civil equity to have the family property so marshalled as to allot Ihe specific property to 

the share of the co-piroenec from -.vhom he derives his title, provided this can be dona 
without injustice to tl.e other oo-parceuors {rid() Ud'trnm \,Ranut 11 13 H 0 76* nd 
Aivp<iO<tri V. diupnonri, I. L. lb -^5 Mad. 090). In the present case, the property nniT 
chased by the defendant wa^ not allotted to the share of his alienor Gangadhar and 
it is suggested that this w.^a duo to the fraud of Gangadhar bimsolt. Be this as it 
it ba^ been decided that in tbe analogous oiso of a mortgage the mortgaBee'a roIa 
remedy m similar oircumstancos is to proceed against the share which has h^an 
allotted to his mortgagor in lieu of the property mortgaged. (Bifjnath v RafnnndfiA*r 
1 I A. 106; Hem Chunder v. Thnko !^U,u, 20 Cal. 628; AvwUik v. Chaudan, 24 Hi 4 «r^‘ 

By parity of leasomcg. I would hold in the present case that defendant's sole ramndv 
is to proceed against the share of Gangadhar for compensation. ^ 

The defendanb appealed to the High Court. 

R F. Fiffwjans for the appellants We are entitled to taok Ganga- 

dbar's possession to our own adverse possession. Gangadhar did not hold 
the property on Vishnu s behalf, and the passing of the partition decree 
did not change the oharacber of that po<=so5sion. He was in the position 
of a vendor who remains in possession after the sale : such a possession has 
been held to be adverse bo the purchaser: Ananl Goomari v. AU /awin(l) 

Id the present oase the (/ar/c/iast under wbioh Vishnu obtained the 

symbolical possesdon was presented subsequently to our purchase 
and so the darkhast and the granting of symbolical [821] possession 
do nob afifeob us who arc third parties; see Jimobunilhu Mukerjee v. Bam 
Chunder Bysack (2) and Flarjivan v. Shivram f3). 

The view of the lo%vor appellate Court that Vishnu by his decree 
became virtually a co-parconer with Gangadhar and that Gangadhar’s pos- 

session would not bo adverse till Vishnu came to know of his ouster or 

exclusion is obviously not correct, because a stranger cannot become a oo- 
cL7aT(4r'^ privileges ; Ram Lakhi v. Darga 

the r'®- Pondents Wo submit that the decree of 

Gan(?arlhn.r ' u T eppollant is a purchaser from 

that exited Tp equities and legal defences 

thf,^fnrm!r^ again.t Gangadhar or will take free from all .suoh equities. In 

to cJmTe ^ possession itself was not enough 

he iZ h«ih ° olaiming through him cannot 

Gancadhar „“V'’"°"- it ho olaims independently of 

S noT adverse 

before exLuuim “PP'y i^oro as they are oases 

pos vvhioh the question of adverse 

follows in’ the iud rne r irppeali tutus, are found and stated as 

loiiows in the judgment of the lower appellate Court:- 

The plii,int*land (3 No 17 Pnh xr/\ it i 
the joint property of two brother.; Gaugadhilr and 

No. 7:i5 of ih73 avi1ns/*^T)^\mn?ll/n^ pii^'utiff-i. obtained a decree in Regular Suit 

orB 0 , in Darkbaat No fiO'l of jUk V' ' "“d in execution of that cla- 

waa purohnaed by Vishnu OaL 1 . ‘ ‘'’® Pr°P»r'y to sale. The property 

y VBbn u Oane.h '1 i,o suit had Leon inHitutad by Narayan against 


(1) (1«86) 11 Cal 229 
(3) (1880) 6 Cal. 684. 


(8) (1894) 19 Bom. 620. 
(1) (1885) 11 Cal. 680. 
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Damodac as maoager of tbe joint Hindu family. Gangadhar, however, obstructed the 
purohaaet, Vishnu Ganesh, in taking pos-ession, whereupon the latter instituted Ref'ulat 
suit No 178 oE 1877 against Gangadhac to remove the obstruction. The District 
Court daoidod in appeal ia that [322] suit tbat Vishnu Ganesh was entitled to recover 
possession by pattition of a moiety of the property. The date of this decision was 29th 
November 1886 [vide exhibit 21). 
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In execution of this decree, Vishnu gave a Daikhast No. 344 of 1894 to recover 83 B. 317=x:ll 
possession of a moiety. The Darkhast was sent to the Golleotor for execution and Bom. L. R. 
the Huzuc Surveyor, in eS-^oting a partition, handed over to Vishnu posseseion of the 01=1 I. c/ 
plaintdand (Survey No, 17, Pot No. 1) and other survey numbers on 11th December 822. 

1896. Exhibit 23 is the possessory receipt passed by Vishnu in token of having 
obtained possession. 


On 22ad January 1897 Vishnu sold the property to one Vinayak Mahadev, and 
be in turn sold it to plaintifl 1 on iSfch March 1893 under a sale-deed (exhibit 16). 
That is the title-deed under which tbe plaintiS claims. 

Meanwhile, on 4th October 1894, Gangadhar has sold the pUint-land to the defend- 
ant’s father under a sale-deed (exhibit 26).” 


The learned Subordinate Judge, who tried the suit, held that the 
plaintiff’s claim was barred, because the dofandant, and before him his 
vendor, had been in adverse possession from the 29th of November 1886, 
the date of the partition decree. On appeal by the plaintiff, the learned 
District Judge, differing from the Subordinate Judge, has held that the 
period commencing from the 29bh of November 1886 and ending with the 
11th of December 1895, when the partition was effected by the Collector 
in execution of the decree, should not bo taken into account, because the 
effect of that decree was to make the plaintiffs' predecessor in title, 
Vishnu Ganesh, “ virtually a co-parcener with Gangadhar in place of 
Damodhar, entitled to joint possession or rather a tenanoy-in-common in 
the family property,” and that the possession of Gangadhar could not be 
adverse to the decree-holder until the joint tenancy was severed by 
partition. 

1 am unable to agree with the learned District Judge, if by 
this he means that, where two or more persons hold property joint- 
ly as tenants* in-common and one of them is out of possession, the 
possession of the rest does not in any case become adverse until the 
property is partitioned. It has been held by a Division Bench of 
this Court in Bandacharya v. Shrimwasacharya (1) on the author- 
ity of Lord Denman’s remarks in Gulley v. Ooe dent Taylerson (2), 
[323] followed in Oangadkar v. Parashram (.3), that “ to constitute an 
adverse possession as between tenants- in-common there must be an exclu- 
sion or an ouster,” and ” exclusive receipt of profits continuously fora 
long period may point to an ouster bub the Court must be satisfied that 
such taking of profits is an indication of denial of rights in the other co-tenant 
to receive them.” The question of adverse possession depends, bhereforei 
not on a severance of the tenanoy-in-oommon by partition but on exclu- 
sive occupation by one co-tenant amounting to an ouster of the other. 

In the present case, the decree for partition which was obbained by 
Vishnu Ganesh Cunder whom the plaintiff claims) on the 29bh of Novem- 
ber 1886 against Gangadhar, established his right to a moiety of the pro- 
perty and to get that moiety separated and allotted to him. Under ordinary 
oiroumsbances the continuance of Gangadhar in possession to the exclusion 
of Vishnu Ganesh would have been adverse from that date, and the defend- 
ant, who claims under a purchase from Gangalhar, would have been 


(1) (1907) 6 Bom. L. R. 743. (3) 29 Bom. 300 : 7 Bom. L. R. 

W (1840) 11 Ad. & E. 1003 at p. 1011. 252. 
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igOB entibioJ to back on bha period of bbe latter’s exclusive occupation to his 

Deo. 9. owe, so as to perfect his title bj the property by adverse possession for 

uioro than twelve years as against Vishnu Ganosh and those claiming 

APPELLATE But to entitle the defendant bo add to the period of his own 

iZll* adverse possession (which is admittedly loss than twelve years before the 

83 B 317=11 date of tbo present suit) the period of his vendor Gangadbar's possession, it 
Bom. L. R. axxxst be shown that the latter's possession was aleo adverse. That it 
^^^22 not be, so long as tbo decree for partition was alive and capable of 

execution as against Gangadhar during tbo period of his exclusive occupa- 
tion, because during that period the decree forming the basis of the mutual 
rights and obligations of the parties prevented them from sotting up any title 
contradicting it and thereby giving to either a new cause of action against 
the other. Suppose during the period that the decree was alive and capable 
of execution, the judgment-debtor Gangadhar, who was in possession, 
had repudiated his liability thereunder and claimed the property as his 
own. That could nob have given Vishnu Ganesb [324] a fresh cause of 
aatiou or the right bo ^ue him afresh in ejecbmont, because, his right 
having been established by the decree, be could proceed in execution 


without any fresh suit. It is nob contended before us, nor does it appear 
to have been urged in cither of the Courts below, that on the 11th of 
October 1894, wheu Gangadhar sold the property to the defendant, the 
decree had been barred so as bo become incapable of execution and bo free 
Gangadhar from his liability under it. As a matter of fact, the decree was 
subsequently executed by the Collector according to law, with the result 
that, as against Gangadhar, Vishnu Ganosh was allotted his divided moiety 
and put jn possession on the lith of December 1895. No doubt that 


possession was symbolical and would not bind the defendant, who was then 
in actual possession under his deed of purcha'^e of a prior date. But so 
far as Gangadhar was concerned, it was otherwise ; his possession of the 
property was subject to his liability under the decree and could in no sense 
become adverse to the decree- holder during the period when his right to 
execution of the decree had not become barred. The defendant cannot, 
therefore, invoke the aid of the possession of his vendor to support his plea 
of a title acquired by adverse possession. Such possession could begin, 
if at all, Only when Gangadhar, in spite of his liability under the decree, 
sold bbe property to the defeadanb, and the defendant's occupation of the 
land commenced. Whether, even then, the defondaut’s possession became 
adverse from that date, need not be decided, because assuming it was, the 
suit was brought within twelve yeais from then. For these reasons the 
decree must be confirmed with costp. 


Heaton, J. The predecessor of bbe plaiutiCf, who sues for posses- 
sion, obtained a decree for possession, after partition, of the half of a pro- 
perty. This decree was against one Gangadhar who was in possession of 
the whole property and who after the partition decree, but before its exe- 
cution, sold the property bo the defendant and placed him in possession. 
So dofondanb was in actual possession of the whole, when partition 
was made iu execution of the decree and plaintiff's predecessor was 
form^ly placed in possession of the half he was under the decree entitled 

f U9ither the plaintilT nor his predecessor converted the 

Li>2oj formal into actual possesion and the defendant remained in actual 
poesession of the property. Tbo latter had not bad actual possession 
for twelve completed years when the suit was filed bub seeks to add on to 
his own actual possession that of Gangadhar and call tbo whole adverse. 
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The faobs being as they are he cannoii do this. When plaintiff's predecess- ioao 
or exeoutied the decree by having his share of the property separated and deo. 9. 

lormaJly given over to him he perfected his claim. 

From that moment a new condition of things came into existence j AppeIiLATe 
new rights arose and amongst them, that of the decree- holder to take 
actual possession of his separated share. This was not a right continued 38 8.817=11 
or derived from any previous holder of the land but a rsaw right unlike Bom. L. R. 
any which previously existed. No possession prior to its inception could 
be adverse to that right. Therefore no case of title in the defendant based 
on adverse possession is established. 

Decree confirmed. 


33 B, 323 (=3 I. C. 273=10 Bora. L. R. 660A 

OEIGINAL CIVIL. 

Before Mr. Justice Macleod. 

In re Land Acquisition Act (Act i op 1894:), Cause in 

THE MATTER OP 1 GOVERNMENT uP BOMBAY, 2 

Karim Tar Mahomed.* 

[18th June, 1908.] 

^and Acguisiiion Act {I of 1894), section IQ^Gojnpensation — Mode of valmtion when 
no recent sales — Market value — Surveyors' opinione^Objections to Surveyors’ reports 
determination of value of frontage land — Building frontage, how deUrmined — 
BeLaiive value of back land and frontage — Hypothetical buildmg scheme, value of — 
Value of whole land, how derived from value of part^OoUector*s award. 

In oaaea where the valuation of land cannot be based on what the property 
was producing at the time oE the notice of acquisition, and where there have 
been no recent sales of the land to guide the Court, the market value must be 
determined by sales of similar land in the neighbourhood. 

[326] The owner in claiming compensation can seek to prove either what the 
property would fetch it sold in one block, or what is the present value if he 
plotted out the property and sold it in lots. 

Where no evidence has been adduced of sales in the neighbourhood of such 
A large block of land as the one under reference the evidence before the Court of 
sales of small pieces of land in the neighbourhood enables the Court to give 
an opinion regarding the values of different portions of the bloob, and the value 
of the whole must be deduced from these. In addition to the evidence of sales 
the Court can be guided by the opinions of surveyors. It is necessary, however, 
to distinguish opinion from argument. 

The practice which has grown up in References under the Land Acquisition 
Act, 1S94, of surveyors aaking long reports and furnishing copies to the oppo- 
site Bide belorehand is open to grave objection. A surveyor’s opinion by itself is 
good evidence. 

When determining the value of frontage land the depth is a question of 
supreme importance. What is a suitable depth must primarily depend on the 
oharaoter of the buildings in the locality. 

It cannot be too clearly laid down that under ordinary circumstances the 
value of an income producing property depeods on its income itrespeotive of its * 
oost; and that capital when once invested in land and buildings cannot be ap- 
portioned between them so as to give the market value of each. 

It cannot be taken as a hard and fast rule that back land must be worth 
half the frontage land. 

PEB CURIAM: — “Evidence of hypothetical building schemes is irrelevant to 
the question of finding the market value of land. The belief that an hypothebi- 


* Reference No. 32 of 1907. 
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oal soheme can be a> guide to ui^rkdt values asoertaiaed by other aicaos is equal, 
ly fallaoioug ” 

The Court would be .slow to differ ftem the Colloctoc’s offer on a matter of a 
few rupees except for very strong reasons such as an error on a question of 
principle. 

[Fol: 70 I. C. 82=16 h- W. 891=1323 M. \V. N. 64; Ref: 79 I. C. 74=5 Lah. 227;] 
The facts appear in bho judgment. 

Kirkpatrick (with ScoU, Advocate-General) for GovernmeDb. 

Robertson (with Sira^igman and Weldon) for the claimant. 

Macleod, J. — This is a refurenoe from the Collector of Bombay, 
under section 18 of the Land Acquistion Act, bo determine the amount of 
compensation to be awarded bo ‘Karim Tar Mahomed' for certain land on 
Mazagon Road, which has been notified for acquisition by Government on 
behalf of the Municipality of Bombay on the 17bh November 1904. The 
land is shown in pink on the plan (Exhibit A). It measures 3,475 square 
yards with [327] a frontage of 165 feet on Mazagon Road and 148 feet on 
Valpakbadi Road and a moan depth of 170 feet on the Mazagon Road. At 
the date of the notice there was a bungalow and out-houses on the land, 
but it is admitted that the land should be valued as vacant building land. 
The Collector has offered Rs. 15 a square yard and the claimant consider- 
ing his land to be worth Rs. 26, applied to the Collector for a reference 
bo this Court. 

The valuation cannot bo based on what the property was producing 

at the time of the notice, nor have there been any recent sales of the land 
to guide the Court. 

The market value must, therefore, be determined by sales of similar 
land in the neighbourhood. From Exhibit A and other evidence that has 
been given it is clear that small holdings are the rule in the locality. The 
owner in claiming oomponsabion can seek bo prove either what the property 
would fetch if sold in one block, or what is the present value if he plotted 
out the property and sold it in lots. He has nob abbempbod the latter 
course. I have therefore to decide what was the market value of this plot 
of land as a whole on or about the 17th November 1904. No evidence 
has been adduced of sales in the neighbourhood of such a large block of 
land, bub the evidence befoie the Court of sales of small pieces of land 
in the neighbourhood can enable the Court bo give an opinion regarding 

the values of different portions of the block and the value of the whole 
must be deduced from these. In addition to bho evidence of sales the 

f 1 .^^° -^1 guided by the opinions of surveyors. It is necessary however 
CO distinguish opinion from argument. And bho practice whioh has grown up 
in References under the Land Acquisition Act of surveyors making long 
eports and providing copies to the opposite side before the hearing appears 

Objeotion. A surveyor’s opinion by itiself is good evi- 
enoe. What value tbo Court will put on it depends entirely on the effeot 

the witness should 

i oVr r oross-examinatiou. It will save the' 

nronertv h prepares a oonoise desoription of the 

Lr^e ex^oent^ir nothing [328] 

they must^hfl h ^ value, if however he does give his reasons 

y must be based on facts and nob on hypothesis 

approxi’ma'trvaln in this case in arriving at tho 

November iqol p^l laud on Mazagon and Valpakbadi Roads in 

with a depth of ahr, h°Rn ( k ^ r^*^ Exhibit A all front on Mazagon Road 

ub 80 feet. In Match 1903 Nos. 4 and 5 very similar 
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plots measuring about 78 square yards realised at auction Rs. 16 and Rs. 
23 a square yard respectively. The divergence in the price cannot be 
explained but only demonstrates public caprice. In November 1902 plot 
6 measuring 390 square yards realised at auction Rs. 21 a square yard. 
Plot 2 realised in August 1906 Rs. 37; and plot 3 in November 1907 Rs. 47. 
There is nothing to show that land value had increased between 1902 
and 1904 but undoubtedly from early in 1905 prices of land began bo rise 
owing to the boom in the mill industry, until, as Mr. Stevens said, by the 
end of the year almost fabulous prices- were being given. This will 
account for the prices realised by plots 2 and 3- But sales after the data 
of notification must be discarded when it is proved that values have been 
affected one way or the other by oiroumstanoes which have arisen after 
that date. I have also been asked to take into consideration the amount 
awarded by the High Court for the property marked I on Exhibit A. but 
obviously I could nob do so without considering all the evidence on which 
that award was founded. The award by itself is not evidence of the mar- 
ket value. Plots 8 and 9 are situated on Jail Road and though the distance 
from the land in reference may not be great the character of the locality 
is so different that the sales of those plots can be no guide in this case. 
When determining the value of frontage land the depth is a question of 
supreme importance. What is a suitable depth must primarily depend 
on the character of the buildings in the locality but in an ordinary shop 
and chawi locality like the one I have to deal with it has been the custom 
for surveyors to calculate the depth at 100 feet. In the next place the 
value of a building frontage must depend on the higher rents that can 
be obtained for the shops or rooms facing the street, aad as the pro- 
portion of these rents to the lower rents of the back rooms decreases so 
does the value of the whole frontage land decrease. As Mr. Stevens 
[329] said, the value of frontage land with a depth of 40 feet would be 50 
per cent, more valuable than if the depth were 100 feet, but the Value of 
the 60 feet behind would decrease in greater proportion, A depth of 100 
feet therefore has been admitted to give the best average and I am satisfied 
on the evidence that frontage land on Mazagon Road with a depth of 100 
leet was not worth more than Rs. 20 a square yard in November 1904. It 
follows that similar frontage land on Valpakhadi Road, a ouhde-sac with 
a nightsoil depot St the end, would be worth less. In March 1903 plot 
No. 7 measuring 313 square yards was sold for Rs. 4,^72 by Ahmadbhoy 
Habibboy to Kassum Rabimtulla Joonas. At first the purchaser thought he 
was buying 242 square yards for Rs. 3,872 but on measurement the plot 
was found to measure 72 squre yards more, and as the vendor disputed that 
this area had been sold, the matter was settled by an additional payment 
of Rs. 800. This may be regarded as an excellent instance of a bargain 
between a vendor who was not likely to give anything away, and a 
purchaser who was anxious to buy the land on account of his owning the 
adjoining plot. 

Taking the price paid at Rs. 16 as argued by Mr. Robertson, it would 
be impossible to give a higher value for the Valpakhadi frontage of the 
land. But in spite -of its triangular shape it will be seen that plot 7 with 
an average depth of less than 40 feet could be built on so that practically 
all the rooms front on the road, therefore a lower value must be given to 
frontage land having a depth of 100 feet. This may be partly balanced 
by the fact that the Valpakhadi frontage on the land in reference is more 
favourably situated and nearer Mazagon Road than plot 7. Its value 
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wonl.1 therefore be between R=. 12 and 15 a Square yard With 
reference to the puroba'-e of the property facing the claimant s land on 
=oubh ‘lido of Valpakbadi Road from Karmali Pirbhoy, I agree with Mr. 
Robert<ion that it cannot be relied upon, as it is a purchase ofland and build- 

ings. and the purchase price must have been 6xed by ° 

33 B. 325 = 3 prodneind This cannot; be taken as an instance of sale of land, though it 

may turn out that th^ balance of the purchase-money after calculating the 
®”™'60 value of the building may approximate ^b^t a witness considers to be the 

value of the land. That would bo a coinci- [330] dence and not evidence. 
It cannot be too clearly laid down that under ordinary otroumsbanoes the 
value of an income producing property depends on its income irrespective 
of its cost and that capital when once invested m land and buildings 
cannot be apportioned between them so as bo give the market value of 


eaob. 

If I take into considoration these high valuoe for the frontage land in 
valuing the whole plot I have over 1.000 square yards of land at the baok 
as shown on Mr. Stevens' plan (Exhibit 7). If this land is to have any 
value, it must have access to thT road and this will diminish the amount 
of frontage land, but I doubt very much whether the back land would 
have any value except as an amenity if a depth of 100 feet is allowed for 
frontage land. In any event if the frontage land were fully occupied a 

largo p^roportion of the hack land would have to be kept open. This is 

more probable when I consider Mr Chambers’ plan (Exhibit C) of laying 
out the ground, as he has taken a 40 feet frontage in order to utilise the 
baok land to the best advantage, the puroha'=es made by Kassum 
Eahimtulla Toonas of three plots of land with frontages on Chinohbunder 
and Valpakbadi Road in 1902 are a very fair guide to the value of ordi- 
nary ohawl land in this vicinity. In 1902 Kas^^um bought three narrow 
plots adjoining each other at an average of Rs, 9-4-0 and built a ohawl on 
them with shops on the fronliages. I consider that tho advantage of a 
double frontage was set off by the disadvantage due to the narrowness of 
the plots, and that it is fair to deduce from these sales that ohawl land in 
this locality in 1902 wng worth Rs. 9 or Rs. 10 a square yard provided it 
could he as fully built on as the land bought by Kassum Rabimtulla. 
Both Mr Chambers and Mr. Stevens wore of opinion that baok land 
could be valued at one-half the value of frontage land hut it is obvious that 
the application of this rule depends on the character of the baok land. 

There are two alternatives in this ca'^e, either to take a deep frontage 
which must have a piaoe of back land of very little value, or bo take a 
lesser frontage, which while increasing the value of the baok land would at 
the same time increase the proportion of baok land to front land. But I 
must decline te accept as a hard and fast rule that baok land must bo 
worth [331] half the frontage land. That would only lead to absurdities. 
Mr. Robertson has argued that oven accepting Mr. Stevens’ division of tho 
land as shown in Exhibit 7 the Collector’s award should bo increased as 
Mr. Stevens arrives at bis all over tigure of Rs. 15 by taking tho plot C at 
Rs. 6 whereas he says in para. 10 of his report (Exhibit 6) that tho baok 
land would be worth anything between Rs. 6 and Rs. 10 and the claimant 
should be entitled bo the highest figure given by a witness on tho opposite 
side. This is a perfectly fair argument which only illustrates the danger 
I have referred to above of a surveyor giving reasons in bis report. How- 
ever I understand Mr. Stevens to mean that the baok land in this case 
might bo worth Rs. 10 but his all over figure of Rs. 15 only allows it to 
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be valued ah Rs. 6 since if a fronfcage dephh of 100 feet is taken, the back 
land becomes reduced to the lowest figure. If the frontage depth were 
reduced it would follow the back land might be worth up to Es 10 I 
took Es. 6 a very full value tor the back land. I regret I cannot accept 
Mr. Chambers opinion that this land is worth all over Es. 25. Mr Cham- 
bers before the Collector valued the land at Rs. 24, solely on the basis of 38 B 8 Q 8-3 
an hypothetical building scheme. I have already decided in an inter- I. 0.’ 378=10 
locutory judgment in this reference {which can be incorporated herewith) 
that evidence of hypothetical building schemes is irrelevant to the question 
of finding the market value of land. It is difficult to suppress the belief 
that seems to exist almost universally amongst surveyors in Bombay that 
market values can be ascertained in this way. Otherwise it should not 
be necessary to keep on giving reasons to the contrary. The belief that 
an hypothetical scheme can be a guide to market values ascertained by 
other means is equally fallacious However much conclusions may differ 
the road which leads to the determination of land values is short and 
straight. By the ingenuity of Counsel and surveyors attempts, often 
successful, are made to divert the road on the grounds that the diversions 
will lead to an infallible result. They only lead to waste of time. 

Mr. Chambers in his report, put in befora me (Exhibit B), values the 
land at Es. 25. Apart from his scheme which seems to have been altered 
since it appeared before the Collector (another illustration of how com- 
plaisant these schemes are to the will of the J 832] moulder) he bases his 
opinion, like Mr. Stevens, on sales, but this opinion based on sales was 
evidently subordinate to his opinion based on his scheme. It is impossible 
to deduce from the evidence of sales that this large block of land could be 
worth anything like Rs. 25 a square yard. 

Whether the depth of the frontage is taken at 40 feet and higher 
retail values allowed with a larger proportion of back laud or the depth is 
taken at 100 feet and lower values allowed with a greater proportion of 
front land the totals coma to much the same as the Collector’s offer. But 
valuing the land as a whole it would not be correct to add up the retail 
values of the parts as derived from the instances of sales cf sma 1 plots 
without making some deduction both on general principles and because 
the wastage must be greater than in those instances from which the retail 
values have been deduced. Apart from that I agree with Mr. Kirkpatrick 
that the Court would be slow to differ from the Collector’s offer over a 
matter of a few rupees except for very strong reasons such as an error on 
a question of principle. In this reference I am satisfied that the Collector 

has offered the full market value of the land and I dismiss the reference 
with costs. 

Ono'set of costs between the Government and the Municipality to bo 
allowed as against the claimant. 

The interlocutory judgment was as follows : — 

Macleod, J. — I have already decided this question in what I thought 
sufiioiently plain language in the reference of In re Dhanjibhoy Bomanji (1) 
and everything I said in that judgment on this question may be taken as 
incorporated in this. Mr. Robertson argues that though that decision 
*oight be right in the case of a piece of land of 21,000 square yards, it 
would not follow that it would apply to the case of a piece of land measur- 
ing 3,500 square yards. I can see no distinction. In the first place there 
oan be no relation between the capitalized rent of land and actual buildings 

(1) (1907) lO'Bom. Ii. B. 701. 
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and the market value ot the laud. It follows that there oan be no rela- 
tion between the capitalized , maginary rents of imagiaary buddings and 
the market value ot the land. Mr. Robertson has cited In rc Meru,a«;v 
r333l Gama (1). Than oase is nob binding on me, bhongb I would follow 
it it I CO lid possibly agree with the decision. If it does decide that 
hypothetical building schemes are relevant, I have already expressed my 
view on that question in DUnjibhv/S case. These hypothetioal calcu- 
lations are not founded on fact. There are a number of factors eacu ot 
which can be varied to an indefinite extent and therefore the permutations 
and combinations of these factors are practically infinite. I happen to 
know exactly how those calculations are made and I am perfectly aware 
that if Mr. Chambers thought the land was worth Bs. 15 a square yard he 
could turn out an equally plausible scheme to support that figure. 
Mr. Robertson agrues that if I disallow this scheme as irrelevant it follows 
I must hold any hypothetical building scheme is irrelevant. In my opi- 
nion it is. As long as opinions may differ as to the building to be put on 
a piece of ground, there oan be no certain factor on which the valuation 
oan be founded. That is the root of the matter. If the building is cer- 
tain. i.e., one of which there cannot be two opinions, and there may 
possibly be oases in which it oan be. then there is no longer an hypotheti- 
oal building scheme. The failure to recognize this guiding principle oan 
only re'iult in enormous waste of bime and money. 

Abtornoy for Governmenb illr. J. C. G. Bowen, Qovern77ient Soli- 

citOTt 

Abborneys for claimant :—ilicssrs. Ardsehir, Hor77i}csji, Dinshaw and 

Go. Messrs, Crawford, Brown and Co. 


83 B. 334 (=50 Bom. L. R. 821=3 I. C. 361). 

[334] OKIGINAL CIVIL. 

Before Mr. Justice Macleod. 

LAIiBHAI TrICAMLAL AND OTHERS Plainii^S V. THE MUNICIPAL 
CoMMibbiONER FOR THE C ty OP BOMBAY, Defendant,^ 

[9fch July, 1908.] 

Oily of BoTTtbay Mwiicipol Act Act JII of 1S38), s^chou 354i—^oas(fUC<ion— 

Municipal Commibtioner— Power to reviove (inufiftfrotn sirwdurf.t— Exarcisa of ih$ 

* Suit No. lf'6 o{ 1908 

t Section 351 of the City of Borobiiy Muoicipal Act (Bom. Act III of 1833) — 

Da'tigerous Structures 

364. (1) H it shall at any time appear to the Commissioner that any struoturo 

(inoludiog under this expression any buildinR, wall or other structure and anything 
affixed to or projecting from any buildinR. wall or other structure' is in a ruinoua 
condition, or lil^eJv to fall, or in any way dangerous to any parson oooapyina, resort- 
ing to, or p:\s9ing by suoh straoture or any other structure or plaoe in th* neighbour- 
hood thereof, the Commissioner may. by written notioo, require the owner ot oooupiet 
of suoh structure, to pull down, scoure or repair suoh straoture, and to preyent ftU 
oause of danger therefrom 

(2) The Commissioner may also, if hs thinks fit, require the sail owner or ooou- 
piet, by the said notioe, cither forthsyith or bo^o-’e prooooding to pull down, seoute Ot 
repair the said straoture, to set up a proper and suffisiont ho^rl or (onoe for the proteoh 
tion of passers-by and other persons, with a oonveoiont platform and handrail, if 
there be room enough for the f^amo and the Oomimissioner shall think the same desir- 
able, to serve as a footway for pa^sengsrs outside of suoh ho.\rd ot fenoe. 

(1) (1907) 9 Bom. h. R, 1232. 
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power— Appear, meaning of — Discretion vested in the C omnitssioner — Exercise 
of diso'ttion through agent Notice by Commissioner to a party to nmove struc- 
ture tn ruinous condiion Ilight of the party to be heard jy the Commissioner in 
answer to the notice— Injuncttoii restraining Commissioner from pulling down a 
house. 

The primary object of section 85i of the City of Bombay Munioiral Act 
{Bom. Act U1 of i8bS), is tbe safety of the public to secure which the Oom- 
missioDer must of necessity bo given very wide powers, hut it does not follow 
that those powers can be exerci-ed arbitra ily and without due consideration to 
the provisions of the section and the rixht of individuals. 
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The word ‘apeear’ in the section does not involve ‘appear to the eye.’ It is 
sufficient if it appears to the Cocii missioner on the cepresentatioo of a compe- 
tent officer whose outy it is to make such represei-tations. But tee Oommis- 
sioner’a action when ‘it appears’ is iudicial. so that he must exercise bis 
discretion in determining what action should be taken. It is not sufficient 
that he should merely sign a notice which was sent to him by the Executive 
[338] Engineer because it bad previously been signed by that officer. It should 
be considered as a notice to show o«u8e. It is not invalid, at the same time it 
cannot deprive the person served with it of his right *to objeot unless tbe legis- 
lature has clearly deprived him of such a right. 


Danger means peril, risk, hazard, exposure to injury from pain or other evil 
and can vary in degree according as tbe apprehended injury is expeotel to 
occur at once or at some future time. Section 854 applying to all degrees of 
danger and pre&c ibing various precautionary measure-; to be taken to prevent 
injury resulting therefrom, it follows that first, the degree of danger must be 
ascertained, and then the appropriate preoautiocary mea^mre prescribed. Where 
it is not suggested that the danger is imeoinent, a duty is imposed on tbe Oom- 
missioner to decide judicially what should be done to assure tbe safety of the 
public having due regard to the interest of the owner of the structure. 

The discretion must not be arbitrary: Paskall v. Passmore (1) ; Qangjihhoy v 
The Municipal Corporation of Bombay (3). But the Court is in the first instance 
entitled to inquire whether the discretion has been exercised. Discretion has to 
be exercised, first, in coming to the oonolu-ion as to the state of the structure, 
and, then in fixing upon the appropriate remedy It is sufficient exercise of his 
discretion. !c deciding what structures are dangerous if he appoints a com- 
petent person to represent to him what structures are dangerous. But if 
a notice is issued, based on the representation of such a person, it is opeo to 
the owner to prove that that person has not exercised bis diso'etion or has 
been actuated by improper motives in prescribing the steps to be taken. 

If the owner can prove to tbe satisfaction of the Court that his house was 
not in such a dangerous condition as to warrant an order to pull down, that 
would be primd facte evidence that the person appointed by the Commissioner 
has not exercised his discretion. The Commissioner can exercise his discretion 
through an agent, but it follows that if tbe agent has not exercised hin discre- 
tion, not has the Commissioner, the Commissioner has the opportunity to re- 
medy this when the owner complains. 

Under certain oirouu stances the safety of the public must be oonsidored in 
priority to the right of private individual^, as in tbe case of imminent dangery 
but where there is no suggestion of imminent danger, the person afieoted is 
entitled to be heard as a matter of common justice. 

[Ref : 36 Mad. 120; 61 I.O. 497=1920 M. W. N. ■i4B=40 M.L.J. 91=44, Mad. 166.] 

Suit for an injunotton restraining the Municipal Cotnmissioner of 
Bombayi bis servants and agents, etc., from pulling down the plaintiffs 
bouse under sections 354 and 488 of tbe City of Bombay Municipal Act 
(Bom. Act III of 1888), as being in a dangerous and ruinous condition. 

[336] Tbe bouse in question consisted of a ground floor and one upper 
floor and was situated in Cbakla Street in Bombay and faced to the west. It 
ran back towards the east for more than a hundred feet and on its north side 
was a narrow street or lane only seven or eight feet wide called Gumbbar- 


(1) 16 Pa. St. D. 904, 


(2) (1899) 1 Bom. L. B. 764 at p. 764. 
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wada Cross Lane. Ten shops on the ground floor of the house opened in 
this lano whioh was a busy thoroughfare. The front of the house opening 
on Chakla Sbraeti only afforded a space for two shops on the ground floor. 
These shop=, as also those opening on the lane, ware used tor the sale of 
grain and spices. The rooms on the upper floor were used for storage ex- 
cept four rooms which were occupied by tenants who lived in them. The 
whole height of the house was only fourteen or fifteen feet. The house was 
said to be Qtty or sixty years old and was a wooden framed building, the 
space between the posts of the framework being filled in with masonry, 
ohunam, otc. 

The plaintiffs who weia the trustees of Godiji Maharaj’s temple in 
Bombay had purchased the said bouse in 1904 and they applied the rents 
to the maintenance of the feemplo. 

On the 6l‘h January 1908 the plaintiffs were served with a notice 
under section .j 54 of the City of Bombay Municipal Act which stated that 
a portion of their said house “was in a ruinous condition, likely to fall and 
dangerous to any persons occupyinc, resorting to, or passing by the same,*’ 
and req^uired them to pull down the whole of the first floor including the 
flooring and the roo'. This notice came from the Municipal Executive 
Engineer’s olfioe and was signed by the Municipal Commissioner (the 
defendant). 

On receipt of the said nob oe the plaintiffs had the house examined by 
their engineer who after examination reported that the bouse was in a 
Bound condition and not at all ruinous or likely to fall. Thereupon the 
plaintiffs* solicitors, on the 1st February 1903, wrote to the Munioipal 
Commissioner stating the result of the ongineor’s examination of the house 
and saying that they believed some mistake had been made in sending the 
notice. They requested that the house should be examined by the 
Engineering Department of the Municipality in order to ascertain its real 
oondition. Their letter concluded as follows : — 


[3i7J Oac olienta' coRinooc will bo gUd to meet tha officer of the Kxeoutive 
Engiooer’s Department, who may be dopated to luapcot the bouso and disousa the 
Bubjeot with him on any day whioh may be appointed for tho purpose. 

The plaintiffs received no reply to tho said letter, but on the 19bh 
February 1908 a further notice of that date was received by them signed 
by an officer (an Inspector) in the Executive Engineer’s Department pur- 
porting to be issued under section 483 of tho City of Bombay Munioipal 
Act and stating that on the 27bh February 1908 pursuant to that section 
he would enter the said hou^e with workmen in order to pull down the 
whole of the first floor thereof including the flooring and roof as required 
by the previous notice of tho 6th January 1908. 

The plaintiffs then had the house again examined by another surveyor 
who also reported it to be in a sound condition. Thereupon the plaintiffs 
on the 25tb February 1908 filed the present suit praying for an injunotion 
restraining the Munioipal Commissioner, his servants and agents from pro- 
ceeding under the aforesaid notices. An ijiterivi injunction pending the 
hearing of the suit was granted on the application of the plaintiffs. 

After the plaint was filed tho plaintiffs obtained inspection of the 
Municipal documents and discovered that for a considerable time there 
had been a desire on tho part of the Munioipal Engineering Department to 
remove the plaintiffs’ house in order to widen Cumbharwada Cross Lane 
which was much too narrow for the traffic. Tho plaintiffs thereupon ob- 
tained leave to amend the plaint by adding two paragraphs, alleging that 



$r.] IiALBHAI V. THE MOMlOlPAL COMMISSIONER OE BOMBAY 83 BOm.339 


bhe notices of the 6tb January and the I9bh February 1908 had been 
issued capriciously and oppressively without giving bhe plaintiffs an op- 
portunity of satisfying the defendant that the house was not in a dangerous 
condition, and that they were not issued in good faith but were really 
issued in order to widen the Cumbharwada Gross Lane. 

The case came on for hearing in June 1908. 

Issues were framed raising the following points, viz /. — • 

1. V^hether the actual condition of the house on the 6hh January 
1908 justified the issue of the notice of that date “ to [338] pull down " 
part of the house as being ruinous, etc., under section 351 ? 

2. Whether under the said section the Commissioner’s order was not 
final and oonolusiv 0 i and whether it could be questioned in a suit ? 

Whether the notices were issued in good faith ? 

On the second point it was contended for the plaintiffs that in any 
case both the orders were bad as both were made by the Commissioner 
without first giving the plaintiffs the opportunity of being heard. 

Kirkpatrick (with Setalvad and Bkandarkar) for the plaintiffs : — 
Section 351 allows a notice to pull down only in cases of urgent and im- 
mediate danger. In other oases the notice issued under this section should 
be to secure or to repair. It is now six months since notices complained 
of were issued and the house is sfaiil standing and ie occupied and used 
just as it always has been. This is ootiolusive proof that there was no 
urgent danger in January and February last and therefore there was no 
justification for the notices. Th« evidence given now at the hearing shows 
that the house though possibly needing some slight repair is quite sound 
and not dangerous or ruinous. The principles laid down in Metropolitan 
Asylum District v. Hill (l)ar 0 applicable here. 

No doubt the Commissioner under section 351 may issue a notice if 
it appear to him that a building is dangerous. Bub there is nothing in bhe 
statute which takes away the right to question the propriety of his action 
by a suit. Section 171 recognizes that right for it speaks of any requisi- 
tion lawfully made. How can the legality of a requisition be ascertained 
except by a suit ? That point, however, has been decided by Jardine, J., 
in Hajee Essa Hajee Fudla v. Charles (2) which was a case on the cor- 
responding section of the previous Municipal Act. 

It is, of course, impossible for bhe Commissioner to have personal 
knowledge of all the matters arising in all the depart [839] ments of the' 
Municipality. Ha must rely on his subordinates. In their zeal to 
improve the City by widening the street they have misled him. 
The documents in evidence show their designs on the plaintiffs 
bouse for several years previous to the notice of the 6th January 1908. 
The Commissioner signed that notice on the reports laid before him. In 
so doing he acted judicially and both sides should have been heard. But 
plaintiffs had no opportunity of stating their case. Cooper v. Wandsworth 
District Board of Works (3); Sopkins v. Smethwick Bocal Board of Sealth 
(4); Attorney-General v. Hooper (5). Judicial authority cannot be delegated 
to subordinates, see Broom’s Legal Maxims, page 639, 7th edition. 

Jardine (with Weldon) for the defendant Under section 351 of the 
City of Bombay Municipal Act the Commissioner’s opinion is final and the 

(1) (1881) 6 App. Cas. 193. (3) (1863) 14 G. B. N. S. 180. 

(2) Suit No. 226 ol 1887 (unreported) (4) (1890) 24 Q. B. D. 712. 

lefaired to in Scott and Robiitson on the (6) [1893] 8 Oh. 483. 

Bombay Municipal Act, 1888, p. 122. 
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Dotic6 issued by him in acoordanco with bhat opinion cannot) be ques- 
bioced in a suit unles'^ bad iaibb can bo shown: Qangjibhoy v. Municipal 
Corporation oj Bombaii (.1); Chectham v. SJayor, &c,, of Mam-hester (2), So 
also in cases aii'-int’ ituder seotion 231 of bhe Aob, the Comcoissioner's 
opinion is couolu<=ivo : Goverdhandas Gokuldas Tejpal v. The Municipal 
38 8.334=10 Commissio 7 icr (:i;. Secfc;on 351 does not require that the person on whom 
Bora. L. F. notioe is served slmll be called ou to show cause against it if he has any. 

Some secfcion^^ of the Act do prescribe that procedure, e.g.^ 357 clause (1), 
sub-clause (d), Imt no simiiai words appear in section 354. The omission 
must be intentional. Sec al'O Maxwell on Statutes, page 335i 7th edition. 

The ca ^'0 of fch^ Managers of the Mi tropoUtan Asylum District v. 
Hill (4} only appluis whevo ttu' Act uuthoiixed by the statute can be done 
without injury to pioperty. It is not applicable here tor the acts autho- 
r'ztd by section- 354 and 488 necessarily involve injury to property and 


821=:3 1 . 0 . 
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loss to the owner of it. 

We contend that tbo eviuonce shows that the condition of the house 
justified the issue of the notioe. It was and is in a dangerous condition 
and ought to bo pulled down. 

[340] The following sections of the City of Bombay Municipal Act 
were referred to and commented upon : —Sections 298, 336, 342, 438, 471, 
489. 491 and 503. 

MA'.leod, J.; — The plaintiffs as trustees of Godiji Maharaj’s temple 
in Bombay are the owners of a house ut the corner of Chakla Street and 
Cumbharwada Cross Lane, consisting of a ground floor and one upper 
floor. The rooms on the ground floor are used for shops and the rooms 
on the upper floor aro partly used for living purposes and partly for 
storing goods. The gross rootal is Rs. 3i6. 

On the 6th January 1908 the plaintiffs were served with a notioe 
from the defendant, the Municipal Commissioner for the City of Bombay 
(Exhibit A), requiring them, under seotion 354 of the City of Bombay 
Municipal Act, 1888, to pull down the whole of the 6rsb floor of the said 
bouse including the flooring and the roof and pull down or secure the 
remainder of the said structure, on the ground that the structure was in a 
ruinous condition, likely to fall and dangerous to any person occupying, 
resorting to or parsing by the same. The plaintiffs in consequence of 
this above notioe instructed their Engineer Mr. N. D. Kanga to inspect 
the building and he expressed the opinion that no portion of the building 
was dangerous or in a ruinous oondibion or likely to fall. The plaintiffs 
through their solicitors Messrs, lihaisbankar and Kanga then wrote to 
the defendant on the isb February a letter (Exhibit A 3): — 


Our olieutfl, tho Truatoo^ of the Clodiji tocnple, in whom ia voatod the houi=6 No. 
146 situate at Chakla Stroob have placet in our hands Notioe No. V03 of 1907-0^, 
dated tbo 6tb ultimo, irtsufld undor sootion 864 of the Cit> of Bombay Municipal Act, 
ItSB. and we aro icfitruclod to state in reply that on leoeipt of j'out said notioe out 
clients showed tho sartio houso to tboir ougmeor who afkor oaroful oxamination found 
that the said houso was m quno ii sound ooudiLion and was not in a rumoue oondi* 
tion or likely to fall (lo\sn or dacvorous to any person oooupying, resorting to ot 

passing by the same, and wo bolievo that some mistuko has beon committed in issuing 
tbe said notice in regard to tho a ^id house. 


u thoieforo request that you will bo good enough to have the house examined 
by the Engineering Departmeut of the Municipality with tho view of ar^certaiuing its 
leal condition and our clients aro satisfied that it will bo found quite unnecessary to 


(1) (1899) 1 Bom. L. B. 764. 

(2) (1875) U B. lO 0. P. 219. 

(3) (1890) Chitty and Patf-ll'e Small 


Cause Court oases, p. 281. 
ID (18bl) f> App. Cfts. 198. 
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pull down tbe whole of the ficafe floor [341] iaclufling the flooring and the roof and in 
the meantime oblige our olienta by auapanding aoMou on the said notice. 

Our olienta’ engineer will be glad to meet the ©'’fleet of bhe Executive Engineer’s — 
Department who may be deputed to inspect the house and discuss the sub^eot with OBiCllNAD 
him on any day whioh may be appointed for the purpose. OlVlti. 

On fche 17bh February bhe defendaub ';vrob 0 bo bhe plainblil'i’ solicitors 334=10 
(Exhibib A6) forwarding the memo, of bhe Executive Eugineer. It was as Bom. L. R. 
follows : — 

The house in question has been examined by this department and certain portions 
of the same having been found in an unsafe condition, a norioe under section 354 of 
the Municipal Act has been issued for ihe removal of the same. 

The solicitors may be informed that a month's time was given to comply with 
the notice whioh time has already expired and a? thei'. chant-? have done notning in 
the subjeot. Municipality will now tafee further steps in the matter, 

On bhe 19bh February 1908 nobice was given bo bhe plainbiCfs under 
bhe signature of Mr. A. B. Vaidya, inspeebor of Sbreebs and Buildings, 

B. Ward Soubh, bhab he would enter on bhe premises ab 8-30 on bhe 27bh 
February to pull down the first floor as required by bhe notice of bhe 6bh 
January. This notice is Exhibit B. The history of the notice is as 
follows : Mr. Kabrak, Superintendent of Streets and Buildings, sent A3 
bo Mr. Vaidya with a memo A17 asking him .bo report. Mr. Vaidya re- 
turned it with , his remarks A4. He s^ys : “The building was examined by 
the Engineering Department and the notice was issued after careful ins- 
pection.*' No further inspection was made by Mr. Vaidya before he 
reported. Mr. Kabrak on getting Exhibit A4 prepared a draft (Exhibit 
Al8) (or Mr. Hall’s, the Executive- Engineer’s approval. Mr Hall 
approved the draft on 11th February and on tbe I4bh Mr. Kabrak gave 
instructions on his own responsibility bo issue bhe notice B. It was 
drawn up and signed by Mr. Vaidya before bhe defendant replied on bhe 
17bh February by Exhibit A5 to plaintiffs’ solicitors’ letter A3, though 
it was not served until tbe 19hh February. The plaintiffs then asked 
Mr. Chambers, the well known Architect and Surveyor, to inspect the 
building. He did so on the 24bh February and made a report on the same 
day (Exhibit A6), in which he expressed the opinion that the building 
was not [342] dangerous or in a ruinous condition or likely to fall. The 
plaintiffs’ solicitors then wrote to defendant on the 24th February (Exhi- 
bit A7) forwarding a copy of Mr. Chambers’ report and asking defendant 
to reconsider the matter, otherwise they would be obliged bo file ^ suit for 
an injunobioD. No answer being received this suit was filed on the 25bh 
February. On the 15th April, plaintiffs obtained an znterim injunction 
restraining the defendant from pulling down or trespassing upon the 
premises in bhe plaint mentioned until the 8bh May on their underbaking 
nob to do any v.ork to their building. Clearly there rvas no 
danger then. On the 6th May the injunotion was extended ^or a fortnight 

and was finally, on the 22nd May, after considerable 
to the hearing of the suit. The defendant filed his -written statement on 
the 9th April He says that when Exhibit A was issued it appeare to 
him and it still appeared to him that the condition of the upper story of 
plaintiffs’ bouse wL snob that the said structure was dangerous to persons 
occupying, resorting to or passing by it, that the danger won d be enhanoed 

if the said structure were not removed before " 

the above oiroumstanoes the plaintiffs were not entit ed ‘“3 

prayed for. By an order of the Uth April 1908 

to amend their plaint by adding clauses lla and 11b m which they 
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1908 alleged the defendant in issuing the said notice did not exercise his powers 
July 9. in a proper, rea'^onable or considerate manner and that his object was not 

a bona fide one, his real object being to acquire the property for widening 
Cumbharwada Cross Lane. The defendant replied to these allegations by 
_ ’ an affidavit of the 5th May. 

Before dealing with the circumstances under which the notice of the 
631=8 I c! January 1908 came to be issued I must refer bo the previous history 
881. of the plaintiffs’ house and the correspondence between the owners and the 
Municipality relied upon by the plaintiffs as showing the real object of 
the defendant in issuing the nobiee under section 354. The plaintiffs 
bought the house on the 6th October 1904. On the 8bh October 1901 
the previous owner bad applied to the Executive Engineer of the Munici- 
pality ho add a story (Exhibit C). On the 7bh November 1901. the 
[343] Executive Engineer disapproved by Exhibit D on the ground that 
the whole of the proposed work was within the regular line of the street 
as shown in the plan sent therewith. On the l7th November the owner’s 
Engineer wrote Exhibit E asking that his client should either be allowed 
to build or the property should be acquired by the Municipality. On the 


25th March 1902 the Executive Engineer declined to entertain the pro- 
posal (Exhibit G). There was also a further objeobiou that the building 
was nob strong enough bo bear another story. In 1905 the plaintiffs 
executed certain repairs within the regular line of the street without 
Municipal approval, and wore fined Rs. 9 in the Police Court. Thereafter 
a notice was served on them (Exhibit H) of the 22nd July to remove the 
alterations. Proceedings to enforce the notice, however, were not taken 
as according to a minute appearing on Exhibit J the work dona had been 
very trifling. On the 13th July 1905 the Divisional Health Offioer issued 
a notice (Exhibit K) requiring plaintiffs to provide a privy of two seats 
and as plaintiffs did not comply with the requisition a summons was taken 
out on the 7th Daoember (Exhibit L). On the 3rd February 1906 plaintiffs’ 
Engineer wrote to the Heahh Officer (Exhibit N) stating that they had 
submitted plans for the privies bo the Bxooutive Euginear and asking for 
the summons to be withdrawn. The same day the plaintiffs submitted 
plans to the Executive Engineer (Exhibit O). On the 24th February 1906 
the Executive Engineer wrote Exhibit Q to the Municipal Commissionor 
stating that as the works intended bo be ooustruotad according to the said 
plan were within the regular line ot the street he proposed bo require the 
building to be sot back. On the same day the Executive Engineer sent 
a notice of disapproval (Exhibit R) bo the plaintiffs. On the 19bh March 
1906 the Divisional Health Offioer iwrote Exhibits to the Executive Engi- 
neer in respect of the summons taken out against the plaintiffs for not 
building the privies. By the memorandum of the 29hh March (Exhibit P) 
prepared by Mr. Vaidya for the Executive Engineer the Divisional Health 
Officer was to be informed that the plaintiffs’ plans for the privies could 
not be approved, as the whole property was intended to bo acquired for the 
improvements of the road and [344] the question of compensation was 
under consideration. On the 24th March the Executive Engineer ra- 
poited to the Commissioner (Exhibit V) advising that the whole property 

acquired and the Commissioner's sanction was solicited. On 
the 29bh March the Divisional Health Officer was informed that the 
question of set back was under consideration. The question of ob- 
taining the set back seems to have remained in abeyance in the 
Uommissioner’s office in spite of reminders from the Executive Engineer, 
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That Officer wrote again on the 14fch November 1906 (Exhibit Z) asking 
for the Commissioner’s early instructions. On the 29fch November the 
Commissioner wrote Exhibit A 1, in reply to Z saying that the acquisition 
of the set back may be allowed to stand over until the owner of the 
property gives the Municipality an opportunity of taking it, and in the 
meantime the Health Department were to take no further action in the 
matter of privy accommodation. While this correspondence was going 
on there was no suggestion whatever that plaintiffs’ house was in a 
dangerous condition. On the 29bh November 1907 Mr. Vaidya, 
Inspector, and Mr. Katrak, Superintendent of Streets and Buildings 
for this ward, were on a round of inspection. To the north of plaintiffs’ 
house one Hariohand Kapurchand erecting a building with a ground 
floor and three upper floors, and the erection of this building had 
bo be supervised by the Municipal officers. Mr. Vaidya said that 
he and M r. Katrak were passing down Ooombharwada Cross Lane when 
he drew Mr. Katrak's attention to the way in which plaintiffs* house 
leaned over towards the north. Thereupon they both went into plaintiffs* 
house and after inspecting it Mr. Katrak gave the witness instructions to 
eiamine the house more in detail and report to him. • Mr. Katrak said 
that he and the Inspector while looking out from Harichand’s house 
noticed the lean over of plaintiffs’ house, but it is not very material from 
where the lean over was first noticed, though I do not think that Mr. 
Katrak could have seen anything more than the roof of plaintiffs’ 
house from Hariohand’s window. Mr, Vaidya examined the plaintiffs’ 
house on the 6bh and 9bh December making rough notes of the result 
of his inspections (Exhibit 5). He reported to Mr. Katrak and they 
both visited the house on the 11th December. [343] Mr. Vaidya 
brought his rough notes and a form of report marked A2 in which 
he had filled in the Inspector’s remark column with a summary of 
his rough notes. Mr. Katrak then filled in the Superintendent’s 
remark column in pencil and also the directions on the second sheet for 
the Notice Clerk. The two sheets were then returned to Mr. Vaidya to 
get the notice drawn up. The report and the notice were afterwards sent 
by Mr. Vaidya to Mr. Katrak who initialled the notice and forwarded the 
papers to Mr. Hall, the Executive Engineer. Mr. Hall signed the notice 
and sent it alone bo the defendant. Defendant signed the notice and a 
duplicate copy was served on the plaintiffs on the 6th January. Before 
that they had no notice that their house was being inspected by the Muni- 
cipal Officers. It is nob suggested that either the defendant or Mr. Hall 
had seen the house or formed any opinion of their own regarding its con- 
dition before the suit was filed. Defendant signed the notice because be 
relied on Mr. Hall’s signature and Mr. Hall signed it because he relied on 

Mr. Katrak’s initials. 
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The third issue deals with the defendant’s contention that this notice 
is conclusive unless the plaintiffs can prove mcda fides. It is nob suggest- 
ed by the plaintiffs that there is any maJa fides on the part of the defend- 
ant personally but they contended in their plaint as originally framed 
that they were entitled to show that the condition of their house was nob 
such as to warrant the issue of the notice, and that ^ if they succeeded in 
doing that they were entitled to the injunction, as it could nob possibly 
have appeared to the defendant that the house was m a dangerous condi- 
tion or likely to fall. It could well be implied from this that plaintiffs 
had raised the question whether the defendant bad exercised the powers 
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IflOB vested in him under the eaid section in a proper, reasonable and oonsiderate 
JULY 9, manner or -whether he had acted oaprioiously or arbitrarily. Alter mspeo- 

tion of the defendant's documents it seemed probable to the plaintiffs that 

the notice was issued owing to a desire on the part of the defendant to 
_L * acquire their property for the purpose of widening Coqmbharwada Cross 
83 B. 334=10 Lane. They therefore applied for and obtained leave to amend their 
Bom. L. R. p]aint by adding two clauses dehnltely raising these questions : 

[346] (1) Whether the defendant had exeroieed his powers in a proper, reMonable 
and nonsiderate manner and not capriotou3ly or arbitrarily ? 

(2) Whether the defendant had been aotuatod by an improper motive? 

Section 354 of the Municipal Act of 1888 is the only section under 
which the Commissioner can act in respect of buildinga in a ruinous and 
dangerous condition. It is headed — Dclti^bvous styuotUTCs. 

Sub-section (l) is as follows 

If it shall at any time appear to the Commissioner that any structure (iaoludiDg 
under this expression any building, wall or other structure and anything affixed to. or 

proieoting from, any building, wall or other structure) is in a ruinous condition, or 

likely to fall, or in any way dangerous to any person occupying, resorting to. or pasa- 
ing bv such structure or any other structure or place in the neighbourhood thereof, 
the Commissioner may, by written notice, require the owner or occupier of such struc- 
ture, to pull down, secure or repair such structure, and to prevent all cause of danger 

therefrom. 

The primary objeefa of fcho section is the safety of the public, to secure 
which the Commissioner must of necessity be given very wide powers. 
But it does not follow that those powers can be exercised arbitrarily and 
without due consideration to the provisions of the section and the rights 

of individuals. 

In the first place it must appear to the Commissioner that a structure 
is in a ruinous condition or likely to fall or in any way dangerous to any 
person occupying, resorting to, or passing by such structure. Then the 
Commissioner may by written notice require the owner or occupier to 
pull down, secure or repair. It is admitted that the word * appear ’ need 
not involve ‘ appear to the eye *. It is sufficient if it appears to the 
CommiBsioner on the representations of a competent officer whose duty 
it is to make such representations. But the Commissioner's action when 
*it appears* is judicial, so that ha must exorcise his discretion in determin- 
ing what action should be taken. In this case the Commissioner merely 
signed the notice which was sent to him by the Executive Engineer be- 
cause it had previously been signed by that officer. The Commissioner on 
the strength of that signature oonoluded that a proper decision had been 
arrived at as regards the house. From 400 to 500 of these notices are issued 
[347] every year and it is obviously impossible for the Commissioner to 
do more than trust to the dieoretion of his subordinates, but it is only by 
aid of a fiction that it can bo said a notice signed in this way by the Com- 
missioner complies with the seotion. It should be considered as a notice 
to show cause. It is not invalid ; at the same time it cannot deprive the 
person served with it of his right bo object unless the legislature has clear- 
ly deprived him of euch a right. The Executive Engineer signed the 
notice because it was initialled by Mr. Katrak. It is not contended that 
Mr. Hall ever considered whether the requiution in the notice was the 
proper one under the oircumsbanoes. Neither the defendant nor Mr. Hall 
had seen the premises before the suit was filed. It is further admitted 
that Mr. Katrak was alone reeponsiblo for the framing of the notice and 
that be never considered whether the injury apprehended from the dan- 
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gerous condition of the structure might nob be prevented by securing or 
repairing the structure instead of pulling it down. There may of course 
be cases in which the danger is so imminent that the only obvious requisi- 
tion to make on the owner is to pull down, in others the danger may be 
averted by less stringent measures. 

Now danger means peril, risk, hazard, ejiposure to injury from pain 
or other evil and can vary in degree according as the apprehended injury 
is expected to occur at once or at some future time. Section 354 applying 
to all degrees of danger and prescribing various precautionary measures to 
be taken to prevent injury resulting therefrom, it follows that first the 
degree of danger must be ascertained, and then the appropriate precaution- 
ary measure prescribed. It is nob suggested in this case that the danger 
was imminent ; up to the end of the hearing no hoarding has been pub up 
round the building, nor have the tenants been warned to vacate, and 
therefore a duty was imposed on the defendant to decide judicially what 
should be done to assure the safety of the public, having due regard to 
the interests of the owner. The time for exercising his discretion person- 
ally arrived when the plaintiffs complained against the notice. It was 
certainly very unfortunate that no attempt was made to meet the vary 
reasonable request made in the last two paragraphs of plaintiffs’ "solicitors’ 
letter of the 1st February 1908 (Exhibit A3). The letter [348] came 
down to Mr. Vaidya for report. He did not go to examine the house 
again ; the only question he considered was whether the notice was issued 
against the plaintiffs' house by mistake instead of against some other 
house, and he reported there was no mistake. That may have been all 
that was necessary for Mr. Vaidya to do, but nothing can excuse the neg- 
lect of the defendant to deal with plaintiffs’ request for an opportunity to 
be heard on the question whether'the notice bo pull down was necessary. 

I do not imagine the defendant was personally to blame for this, as from 
the endorsement on A3 it appears to have been dealt with by his assistant; 
the fault lay with the Executive Engineer’s Department. Legally, how- 
ever, it affects the discretion of the defendant. 

Discretion must not be arbitrary. “ The very term itself standing 
and unsupported by circumstances imports the exercise of judgment, 
wisdom and skill as contradistinguished from unthinking folly, heady vio- 
lence or rash injustice.*' See Paskall v. Passmore (1). Mr. Jardine relied 
on the remarks of Jenkins, C. J., in Ganjibhoy v, The Municipal Corpora^ 
lion oj Bombay (2). “ The Legistature has in the view I take of the Act 

vested in the Municipal Commissioner a discretion in this matter and the 
Court would nob interfere in his exercise merely because the object in 
view might be carried out in some other way nor would it lightly impute 
to him bad faith.” I entirely agree ; but in the first instance the Court is 
entitled to inquire whether the discretion has been exercised. This brings 
me to the question raised by Mr. Kirkpatrick whether the Commissioner 
having to exercise his discretion can do so through ^an agent. Discretion 
has to be exercised, first, in coming bo a conclusion as bo the state of the 
structure, arid then in fixing upon the appropriate remedy. It is obviously 
impossible for the Commissioner to inspect all structures that are suspaot- 
ed of being dangerous. Therefore in my opinion it is a sufficient exercise 
of his discretion in deciding what structures are dangerous if he appoints a 
competent person to represent bo him what structures are dangerous, Hut 
if a notice is issued based on the representation of such a person it is open 
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to fcbo [349] owner bo prove that bhab person has nob exercised his discre- 
tion or has been acbuabed by improper motives in prescribing bha steps to be 
taken. Otherwise the owner has no remedy. The Commissioner has 
only bo say : *1 have appointed a competent person to report to me; bhab 
person reported the structure was dangerous and must be pulled down. 

1 issued a nobioo accordingly and you cannot dispute it. 

If the owner can prove bo the eatisfacbion of the Court bhab his house 
was nob in such a dangerous condition as to warrant an order bo pull dowDi 
that would be primd fucic evidence that the person appointed by the Com- 
missioner bad nob exercised his discretion. When the Commissioner has 
perforce to act on advice of his expert advisers it must be proved that they 
decided judicially what advice they should offer. It they did not, the 
provisions of the section have not been complied with. In other words, 
the Commissioner, can exercise his discretion through an agent, but it 
follows bhab if the agent has nob exorcised his discretion, nor has the 
Commissioner, the Commissioner has the opportunity to remedy this 
when the owner complains. 

The case of Ckeetham v. Mayor, See. oj Manchester (1) does nob assist 
the defendant. In bhab case the defendant acted in alleged execution ol 
powers given them by an Act of Parliament dO Viot, c. 3b. Under section 
38 of that Act if the City Surveyor oerbibed in writing that there was 
imminent danger Irom any building the Corporation was bound without 
notice to causa the same to be taken down or repaired or secured. The 
City Surveyor certified than there was imminent danger from plaintiff’s 
building. The Corporation directed the surveyor bo pull down, secure or 
repair the building as he should think tit. The Surveyor then informed 
the plaiutiff of the directions given bo him and proposed that the plaintiff 
should pull down his front wall. The- plaintiff refused. The Surveyor 
then did the work himself. It was held that the certificate of the Sur- 
veyor was conclusive. Keating, J., says 

‘*TUe provisioQ id s. 38 no doubt, a very stringeat ouo, vo^tieg ia tho surveyor^ 
ad it does, abeolate power to iiay thai u mao s bouso sball bo [3403 pullod dowD. The 
legifilatuie, however, appears to have thought it Dooessary to oouler upon bun the 
power ; aad it is our busiaess to see that their inteutiou is carried out." 

It will be seen that section 38 of 30 Viot., o. 36 only dealt with oases 
of imminent danger. Sections 58 and 59 of the Manchester Police Act 
of 1814 proscribed the measures bo be taken by the Council of the Borough 
in the case of ruinous and dangerous houses. Such premises had to be 
regularly and lawfully prooeodod against by presontmout of the grand jury 
at tho Sessions. On probontmeut the Council could have the premises 
surveyed and a notice served on the owner. The powers given by the 
Legishburo in section 38 of 30 Vicb., o. 36 being of a totally different nature 
to the powers given by section 354 of tho Munioipal Act, the decision in 
the case referred to cannot bo considered as an authority in this case. 

On the other hand, Mr. Kirkpatrick relied on Cooper v. The Wand- 
sworth Board of Works (i). Tho 76th sootiou of the Metropolitan Local 
Management Act, 18 & 19 Viot. o. 120, empowered the District Board bo 
alter or demolish a house whore a builder had neglected to give notice of 
his iubenfciou bo build. Plaintiff began to build without giving notice. 
The defendants then entered and pulled down the building. It was held 
the defendants were bound bo givo tho plaintiff an opportunity of being 
heard J^afore demolishing tho building. Willes, J., says (at p. 190) 


(1) (1876) L. R. 10 0. P. ai9. 


U) U863) 11 C. B. N. S. 180. 
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*4 apprehend that a tribanal which is by law invested with power to afieot the 
property of one of Her Majesty’s subjects, is bound to give such subject an opport- 
unity of being heard before it proceeds : and that that rule is of universal application, 
and founded upon the plainest principles bf justice.” 

Byles, J. says (at p. 194): — 

*4t seems to me that the Board are wrong, whether they acted judicially or minis- 
terially. I conceive they acted judicially, because they bad to determine the ofienoe, 
and they had to apportion the punishment as well as the remedy. That being so, a 
long course of decisions, beginning with Dr. Bentley's case (1) and ending with some 
very recent oases, establish, that, although there are no positive words iu a statute 
requiring that the party should be heard, yet the justice of the oommon law will sup- 
ply the omission of the legislature." 
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[351] Though the facts were different the above principles seem to be 
of present application. No doubt under certain circumstances the safety of 
the public must be considered in priority to the right of private indivi- 
duals, as in the case of imminent danger, but in the case before me where 
there is no suggestion of imminent danger, the plaintiffs were entitled to 
be heard as a matter of common justice. 

In Vestry of St. James and St. John, Clerhenioell v. Feary (2) Lord 
Coleridge, C. J., agreed that Cooper v. Wandsworth Board of Works (3) was 
an authority for the proposition that an opportunity should be given of 
questioning the propriety of the order made by the vestry. 

The case of Eajee Essa Eajee Fudla v. Claries (4) was a suit filed in 
this Court against the Municipal Commissioner of Bombay for acting 
under the powers vested in him by section 200 of the Bombay Municipal 
Act, 1872. That section, which corresponded with section 354 of the 
present Act, enacted : 


“ If any house be deemed by the Commissionet to be dangerous he shall im- 
mediately if it appears to him necessary cause a fence to be put up and cause notice 
to be given to pull down, secure or repair, etc." 


The Court came to the conclusion chat the plaintiffs’ house was in a 
dangerous -condition, but it was argued the notice was bad since the Com- 
missioner should have exercised a judgment of his own instead of relying 
on a report of a subordinate. Jardine, J., in an unreported judgment held 
that the Municipal Act did not deprive any person injured by an improper 
exercise of authority under section 200 of the ordinary remedy by suit. 
The Commissioner had to appear and plead his authority and it might be 
had to justify his act. The Commissioner should examine the oircum- 
stanoes of the particular case in order to see whether the defence was made 
out. The Commissioner was entitled to act under section 200 on the re- 
port of an Inspector of Buildings and did not act indiscreetly in relying 
On the Inspector’s statement about plaintiff s building, although it was 
easy to imagine cases of greater complexity when an officer entrusted with 
those great powers [352] would, if he used proper discretion, take other am 
more experienced advice, or make further inquiry or hear the owner of the 
property more fully, unless the emergency admitted of no delay whatever. 

The remarks of the learned Judge which i have italicized above can 
well bo applied to this case. In the first place the words ' hear the owner 
more fully ’ imply that the owner had a right to be heard in any case. 
Even then the owner should have in oases of greater complexity a further 
opportunity of being heard, and a failure by the Commissioner to hear 
him would be a failure to exercise proper discretion. , 


(1) The King v. The Chancellor, &c. of 

Oambrtdgef 1 Stra. 557. 

{%) (1890) 2i Q. B. D. 709 at p. 709. 


(3) (1863) 14 0. B. N. 8. 180. 

44 ) 0. G. J. Saib No. 225 of 1887 
(Usreportad). 
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There was do doubti, however, in that case that the Inspeobor’a report 
was oorrecfe, the plaintiff had had a previous notice bo pull down ten months 
before he bad been heard, the Municipal authorities had been willing bo 
allow him to adopt preventive measures, and it was only when those had 
failed that a second notice was served. 


Mr, Kirkpatrick further relied on section 471 of the Municipal Aob 
1888 which provides for the penalties to be executed against anyone who 
fails bo comply with any requisition lawfully made under the sections 
therein referred bo, as showing that a person on whom such a requisition 
is made is entitled to prove that requisition was nob made lawfully, i. a,, 
in accordance with the conditions prescribed by the legislature and that 
therefore the notice could not be conclusive. Mr. Jar line, on the other 
hand, wished to conhne the word ‘ lawfully ’ to procedure in drawing up 
and issuing the notice. Nothing regarding procedure appears in section 
354 and the notice to enter under section 488 stands on a different foot- 
ing. I think that Mr. Kirkpatrick's argument is correct, and that a person 
proceeded against under section 471 would be entitled to show that the 
provisions of the Act had nob been complied with, otherwise the word ‘ law- 
fully ’ is without meaning and unnecessary. I do nob think anything that 
1 have said is calculated to hamper the action of the CommisBioner under 
section 354. The legislature has nob given him absolute powers, and 
whether the danger is imminent or not it is impossible to dispute the 
justice of allowing an owner to be [353] heard on the question as to what 
steps should be taken to secure the safety of the public. In oases whore 
the danger is certified as imminent, there would be little chance of his 
getting an injunction, but in a case like the present if he can get an in- 
junction he may succeed in saving his property, otherwise he can only 
assert his claim to damages. 


The actual condition of the plaintiffs' house at the date of the notice 
is then a question of fact which must be decided. In dealing with this it 
is necessary to distinguish between the evidence of examination made 
before and after suit filed, namely, the 25bh February. After the llbh 
December 1907 no one examined it on behalf of the defendant till the 
27bh February. Between the 6th January and 25bh February Mr. Kanga 
and Mr. Chambers examined it on plaintiffs' behalf. It is admitted that 
the whole of the upper floor leans over from the south to north. Nearly 
all the posts have been plumbed by both parties and the results obtained 
by the plaintiffs and defendants' Enginoers respectively appear m Exhi- 
bit A 13 in parallel columns. I have no hesitation in placing more reli- 
ance on the results obtained by Messrs. Chambers, Stevens and Kanga 
for the plaintiffs. There have been too many indications throughout the 
oase of the inclination of Mr. Vaidya and Mr. Katrak to exaggerate, to 
enable me bo place implicit reliance on their calculations. In plumbing, 
nothing can be easier than to miscalculate half an inch or so, and it is 
certain that most of the wood in the building was put in undressed so 
that accurate plumbing would bo in soma oases impossible. Mr. Chambers 
refers to some of these in Exhibit A 13. Mr. Vaidya and Mr. Katrak 
nave nob allowed for this. Then it appeared that the plan to be annexed 
to Mr Hall's affidavit of the 16th March (Exhibit 9) was prepared by 
r. aidya and passed by Mr. Katrak. Defendant strenuously opposed 
the granting of the interint injunction and Mr. Vaidya knew the plan was 
wanted bo support the defendant's oase in Court. It is always difficult bo 
oome bo a satisfaobory conclusion on questions of faob when all the evi- 
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denoe is on affidavits, bub a drawing carries far more oonviobion bhan pages 
of affidavit, and the seobion appearing on the plan must have been intend- 
ed bo give the Court a correct idea of the dangerous [354] condition of 
the building. The ground plan by itself could nob give that idea. If the 
injunction had nob been granted, the house would have been pulled down 
and the relief sought by the suit would have become unobtainable. The 
plaintiff’s case thus hanging in the balance, the Executive Engineer, 
whose opinion would necessarily carry very great weight with the Court, 
advising the pulling down of the first floor, there is shown to the Court a 
section of the building which can only be described as most misleading. 
Yet in Exhibit 6 dated the 6th March Mr. Vaidya affirms that the plan 
was correct and the figures therein showing the extent of the lean over 
were correct. In Exhibit 2 of the same date Mr. Katrak swears he has 
satisfied himself of the correctness of the plan. Mr. Hall also says in his 
affidavit on the 16th March he believes the plan to be correct. Whether 
or not it was intentionally prepared in order to mislead the Court, there 
was certainly culpable negligence. No reasonable man comparing the 
correct and false sections could possibly come to any other conclusion. 
Nor is it clear why the plan was annexed to Mr, Hall’s affidavit instead of 
to the affidavit of Mr. Vaidya who prepared it, unless it was considered 
that it would thereby carry more weight. The verandah post is said to 
be AV' out of plumb li" more than any other post on that line and 2" 
more than the posts to the east and west of it. Mr. Chambers plumbed 
it 3^' out and remarked in A 13 : —“This post is roughly squared out of a 
bent piece of timber of the shape in which it grew and therefore it is al- 
most impossible to plumb it accurately.” This is confirmed by reference 
to two of the photographs annexed to Exhibits. The post is clearly 
visible, and appears to incline outwards more from the top of the railing 
than from the floor level. The scale of the section is very small, 8' to an 
inch, and the lean over is much exaggerated. How much it is difficult to 
say, but Mr. Chambers and Mr. Stevens in Exhibit A 12, para 4, say that 
the posts said to be leaning about 3" towards the north are plotted as if 
they were 6" towards that side. The answer to this in Exhibit 3, para 4, 
is somewhat ingenuous though practically admitting the exaggeration ; — 

In answec to para 4 of the joint affidavit of Me33t(i. Ohambera and Steveng we 
refer to the plan itself (plan A) which in every ease clearly [855] shows in figures 
the actual extent of “lean over*’ of the posts and wall, when plumbed, and the 
section shows the height in which such “ lean over" occurs so that even if the slope is 
not plotted with strict accuracy no one who understands a plan can possibly be misled 
by plan A as to facts. 

The centre post on the ground floor is omitted and also the post on 
the first floor between the south wall and the centre post. Apart from 
omissions and exaggeration it is not a fair average section. The attempts 
made by Mr. Vaidya and Mr, Katrak in their affidavit of the 5th May 
(Exhibit 3) to justify that section only aggravated the offence, especially 
as correct sections appeared in the plan annexed to the same affidavit. It 
was suggested the post on the ground floor was omitted because it was only 
necessary to show the condition of the upper floor but the plaintiffs were 
required to remove the joists which, io was alleged, had sagged and those 
would rest on the beams. Obviously these beams would afford sup- 
port to the joists if there were centre posts on the ground floor. They say 
the post is left out on the upper floor because it had not been plumbed 
a very insufficient reason. Again, the plan showed one post, Gf, leaning 
over 10”. I am satisfied that though there was a slight loan over to the 
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north the lean over of 10" was in the same diraotion as the ridge of the 

roof in order to meet a joint in the ridge which did not correspond with the 

posts in the partition. Afterwards it was discovered that this post was 

6xed in the ground and came through the floor. Mr. Hall then admitted 

it was a source of strength and not a sign of danger, Lastly, the allega- 

33 B. 331=10 biou that in one room there was a separation between the south wall and 

Bom. L. R. *.Uq flQQf nroved to be absolutely without foundation. 

821^—3 I C ^ 

I have dealt with the matter at considerable length, first, because on 
the strength of those affidavits of the 16bh March the Court was asked to 
decline to take the responsibility of ordering the building to remain stand- 
ing, and thereby in effect to dismiss the suit, and secondly, because to 
swear a plan as correct which as a matter of fact is incorrect in a very 
material way seems perilously near to giving false evidence. In any event 
it must have a bearing on the evidence of Mr. Vaidya and Mr. Katrak 
given in Court, and the attitude adopted by the Executive [386] 
Engineer*!! Department throughout the case. But all discussion regarding 
the lean over, whether it was original, or began subsequent to the comple- 
tion of the building, or was caused by the thrust of the roof, and whether 
it was due to the lean over that the building should be considered, in a 
dangerous condition, became unnecessary when ^Ir. Hall admitted that the 
building as it existed might continue to exist for years in spite of the lean 
over if the timbers were sound. The main question therefore is whether 
the timber was reasonably sound, that is be say, so sound that there could 
be no danger of its being likely to give way and so carry the whole of the 
upper floor with it. On the .:9th November 1907 when Mr. Katrak first 
visited the building he came bo no conclusion about its condition, be only 
instructed Mr. Vaidya bo examine it. It is certainly remarkable that Mr. 
Katrak had entirely forgotten this visit until reminded of it by Mr. Vaidya 
after his examination by Mr. Jardina had been closed. In para 2 of his 
affidavit (Exhibit 2) Mr. Katrak says nothing about this visit and in para 2 
of his affidavit (Exhibit 6) ^Ir. Vaidya says ha has read para. 2 of Mr. 
Kabrak*s affidavit and it was correct. Mr. Vaidya visited the house on the 
6bh and 9bh December owing to Mr. Kabrak’s instructions and made very 
full notes of his inspection (Exhibit 5) and yet nothing is said in the 
affidavit about these visits nor were those notes disclosed. Mr. Vaidya 
said his remarks on A 2 were a summary of his notes. As regards the 
condition of the timber he says in those notes (Exhibit 5 ) — ground jloor 
— rotten joists are marked on spot as also the portion of beams. First 
^oor —the rotten rafters are marked on spot and are unsound.” This is 
Summarized in'A 2 as follows — ” The joists of flooring are rotten in places 
as also the rafters.” 

No doubt in Exhibit 5 there is a rough ground plan with some post 

marked as decayed, but nothing is said about them in the remarks, so 

their condition could not have been considered as affecting the stability of 
the structure. 

Mr. Katrak’s remarks are as follows : — ” Many rafters are rotten. 
The joists of flooring of the vcom of the first floor [387] have 
sagged . In the evidence before me, there is nothing to show the 
joiflts are rotten. Mr. Katrak said he noticed decay in a few places, 
but nothing sufficient to cause a remark to be recorded, so he only said 
they had sagged. The nobioe bo pull down was issued therefore because 
the walls had become out of plumb, many rafters were rotten and the 
joists had sagged. I may remark here it is difficult to imagine how 
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Mr. Katirak came to record in A2 the south wall was 3 or 4 inches out of 
plumb in 4 feet height when the wall was 5' 6” high. 

It has not been suggested that Mr. Katrak ever considered whether 
the building could not be repaired. For the above reasons he practically 

condemned the whole structure, as the ground floor was useless without 

the joists and flooring and nothing could be done in the way of reconstruc- 33 B. 334=10 
tion without the leave of the defendant. It is clear that this need not ®* 

have been given and that defendant might have acquired the whole pro- 
perty under section 298, If therefore plaintiff had complied with the 
notice they would have lost the whole of their building and would only 
have been paid the value of the land. The rents they were getting from 
the building were extremely profitable and there would be a great dif- 
ference between the value of the property as a rent bearing concern and 
the value of the land vacant as estimated by Mr. Hall in his memo to the 
Commissioner. Before the suit was filed Mr. Chambers, Mr. Stevens and 
Mr. Kanga examined the building. They reported generally that the 
building in their opinion was in a sound condition. It must be remembered 
that they had before them only the notice of the 6th January and they 
could not know for what particular reasons the notice had been issued. 

"With regard to the evidence given of examinations made of the building 
In general and the timber in particular after suit filed it is necessary to 
remember that has only an indirect bearing on the question whether the 
notice of the 6th January was properly issued. Such evidence of defects 
proved to exist at the date of the notice is only relevant so far as it proves 
that the grounds for which Mr. Katrak condemned the building were 
correct ; evidence of defects discovered since the suit was filed and not 
[358] patent to Mr. Katrak when he issued the notice is irrelevant to the 
question whether Mr. Katrak exercised a proper discretion. On the 16th 
March 1907 Mr, Hall, Mr. Katrak and Mr. Vaidya made affidavits (Exhi- 
bits 9, 2 and 6) for the purpose of opposing the plaintiffs’ application for 
injunction which I have already referred to. Mr. Hall says in para 1 of 
his affidavit “ Much of the wood work of the said building is in a very 
decayed condition.” Mr. Katrak says in para 2 of bis affidavit " Many 
rafters and some of the posts and post plates were rotten. Mr. Vaidya 
in his affidavit merely says para. 2 of Mr. Katrak’s affidavit is correct. On 
the 1st May Mr. Chambers aud Mr. Stevens reply to these affidavits. They 
point out the misleading nature of the section in defendant s plan and 
refer to a correct section on their plan annexed. In para. 8 they say— 

“there is nothing to show that the posts supporting the roof are leaning 
over to a considerable extent or that the south wall leans over considera- 
bly towards the north or that the wood work of the said building is in a 
decayed condition.” Then in para 11 they give a general opmion that the 
building is sound and not In a dangerous condition. This affidavit 
dies practically the whole of Exhibit A 9 which is a report made by the 
plaintiffs* three Engineers on the 4th April. In para. 10 they say . ine 
wood-work on the whole is sound and some of it is quite 
Katrak and Vaidya reply to this in their affidavit of the 5fch May (Exhi- 
bit 3). In para 3 they say regarding the posts, post plates and purlins, 

“we examined them carefully on the 15th April and found two o he post 
plates and two of the purlins in the gallery on the north, two of the post 
plates on the south wall and six of the purlins on the row of posts 
the subject of sub-clause (d) to be in a decayed condition. In 
para 8 (3) they say— “Finally we say as regards the wood-work seven of 
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the posbs are decayed, twelve of the purlins and post plates are decayed 
and upwards of eighty of the rafters are decayed.” Four photos of the 
building taken from various positions are annexed to the affidavit. 

Mr. Hall in his affidavit of the 5th May (Exhibit 10) says in para. 2 
that the danger due to the absence of ties between [899] the posts 
i in the south wall and those in the gallery to the north was very 
greatly aggravated by the fact that some of the posts on which the roof 
rested and many of the post plates wore in a decayed coridition. At the 
hearing Mr. Chambers said in cross-examination : — “ I found no decayed 
wood anywhere, i tried to find if there was any decayed timber as I was 
told the timber was rotten. If the posts and post platea were decayed 
that would be a source of danger; green timber has been put in, the bark 
has gone but the heart is sound. That was what I referred to when I 
said the timber was on the whole sound." On the l8th March Mr. 
Stevens was examined. He had visited the house the previous day and 
had found the post plate in the eoubh west room had been considerably 
eaten by white ants. But he thought that did nob affect the stability of 
the builiding. The centre of the post plate was sound. In cross-examina- 
tion he admitted that he had noticed that post plate was ant-eaten on the 
25th February bub did not rofor to it until he came into the witness box 
because the defendant had made no remarks about this post plate at any 
time during the proceedings. Further on he said —“I found no decay any- 
where except in the post plate eaten by white ants and in one rafter,” 

Mr. Kanga was not questioned in detail about the condition of the 
wood. Though Mr. Katrak was examined at considerable length about 
the condition of the wood-work in order to reply to the evidence of plain- 
tiffs' witness, I need only refer to the ovidonoe of Mr. Hall who visited 
the premises on the 19bh Juno with defendant’s Solicitor, Mr. Crawford, 
with the express purporo of taking careful notes of the condition of the 
woodwork. These notes are Exhibit 11 ; and Ijxhibit 12 is a plan showing 
the timber referred to there. It is clear that the 7 posts and 12 purlins 
and post plates referred to in para. 3 of the affidavit of Messrs, Katrak 
and Vaidya (Exhibit 3) as decayed do not all appear in Exhibit 12. Only 
two posts Bo and Fc are marked as unsound and 8 post plates. 

It would have been better if the Court had first been consulted so 
that directions might havo been given regarding the desirability of the 
plaintiffs having notice of !Mr. Hall's visit. [360] As a matter of fact 
they bad no notice and it was therefore necessary for !Mr. Chambers to 
in'^pech the building again and to give evidouoo in rebuttal. The notes 
made by Mr. Chambers appear parallel with Mr, Hall’s notes in Exhibit 
A22. Mr. Chambers admitted ho found defects on the last visit whioh he 
bad not noticed on previous visits. One rafter in the verandah 5bh from 
the east end he found absolutely rotten and had it out away. Part of 
^roe ratters oondemned by Mr. Hall had been out off and brought into 
Court. These were marked A23, A21 and A25. I'rom these Exhibits it 
waa easy to determine whore Mr. Hall and Mr. Chambers were at issue. 
All wood whioh showed signs of decay or of having been eaten by weevils 
or white ants was condemned by Mr. Hall as decayed or rotten without 
re erence to the extent of the decay or the work required to be done by 
each particular piece condemned. Mr. Chambers admitted in most oases 
a the picoos referred to in Exhibit 11 are decayed to a certain extent, 
but in most oases he considers thoro is sufficient strength left in the wood 
0 o what IS required and in the case of the worst rafters, if they went 
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iharoof would sbill exist) wibhoufc bhem. In considering what work was 
required of the rafters it must be remembered that they are from 7” to 
8” centre with a bearing of about 4'' only. Exhibits A23 and A25 ap- 
parently had bean a little eaten away on the surface by weevils but apart 
from that I am satisfied they were perfectly sound. A24 was considerab- 
ly decayed but still quite capable of bearing all the work that was 33 B. 334=10 
required of it. I think therefore there v/as no danger to be apprehended Bom. L. R. 
from the condition of the rafters. As regards Be and Fo the only two 
posts which Mr. Hall condemned, Mr. Chambers and Mr. Stevens said 
that Be was tested by a chisel and was not decayed* the outer skin of Fo, 
had gone, otherwise that post was sound. If all the posts were sound, 
there could nob be any danger of a general collapse. Mr. Chambers 
admitted two post plates should be replaced, namely C. D. on line A and 
the one in the S. W. corner. A new post plate would cost Rs. 8. Mr. 

Stevens said he would only replace the S. W. post plate. The objections 
to the other six post plates condemned by Mr. Hall were I think hypercri- 
tical. 

[361] It was also stated by defendant’s witnesses that the joints of 
the post plates at post Gb had shifted and the joint at post Ha had opened 
showing that a movement was going on. Mr. Chambers in Exhibit A22 
explains that what was considered by Mr. Hall to be a shifting and 
opening was due to the post plates being of unequal width. He did not 
think the joints had moved and I think his opinion must be accepted as 
correct. 

The building is undoubtedly an old one and it could not be expect- 
ed that the woodwork had not suffered from various causes. The question 
is had it suffered to such extent as to cause the first floor to be in such a 
dangerous condition when the notice was served so that plaintiffs should 
be compelled to pull it down. No doubt I must bake into consideration 
that Mr. Chambers and Mr. Stevens would naturally be biassed in favour of 
the plaintiffs, but if they thought the building was in a dangerous condi- 
tion (and from their experience they must be able to form a very reliable 
opinion on its condition) I am quite sure no bias would hold them from 
saying so. On the other hand, Messrs. Kabrak and Vaidya depended 
mainly on the lean over when they reported the building was in a danger- 
ous condition, and since the defendant decided to contest the suit, that 
report had to be supported. Evidence of every possible defect that the 
minutest examination could bring to light has been brought before the 
Court to show that the opinion formed by Mr. Katrak was correct, bub I 
remain quite unconvinced on the evidence that on the 6bh January 1908 
the plaintiffs’ building was in a ruinous and dangerous condition and 
likely bo fall. Further. I fail to understand bow Mr. Kabrak with his 
experience came to the conclusion that the house was a fib subject for a 
notice under section 354. However, he did come to that conclusion, but 
I am quite satisfied that he never exercised a proper discretion in con- 
sidering what form the notice should take. Fifty to hundred rupees would 
have covered the cost of replacing all the woodwork condemned by Mr. 

Hall and there was no reason whatever for issuing a notice which if 
executed would have caused a loss bo the plaintiffs of several thousands 
of rupees. That can only be characterized as tank injustice. But besides 
contending that [362] Mr. Katrak did not exercise a proper discretion, 
fche plaintiffs have suggested that he and therefore the defendant was 
actuated by improper motives. Neither Mr. Sheppard nor Mr, Hall had 
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in tiheir minds when they signed bhe notice bhe particular structure to 
which lb referred, bub as they have adopted the decision of Mr.Katrak, 
the notice must stand or fall by the conduct of Mr. Katrak. It is difficult 
bo imagine that Mr. Katrak was not perfectly well aware that plaintiffs’ 

house was nearly all within bhe regular lino of bhe street, and it is nob an 

33 B. 334=10 unreasonable inference for bhe plaintiffs bo suggest that Mr. Katrak 
Bom. L. R. thought he had found a good opportunity for getting rid of a building 
®2l==3 1-C. ^bicb stood in the way of a desirable street improvement. The fact that 

the plaintid’s’ request for a further examination in the presence of their 
Engineers was ignored lends further strength to their suggestion. Reading 


Exhibit A3 it should have occurred to Mr. Katrak that bhe request was a 
reasonable one and he ought to have advised the Executive Engineer to 
pay some attention to it. Mr. Sheppard said in cross-examination the 
plaintids had an opportunity of showing him there was no cause for the 
notice, but he had to admit in answer to the Court that his reply (Exhi- 
bit A5) gave no such opportunity to the plaintiffs. 


Further, it was suggested by bhe plaintiffs that bhe projecting beams 
of Harioband's house were intended to support a verandah which could 
only be added when plaintiffs’ house had been removed and that Messrs. 
Vaidya and Katrak were acting in collusion with Hariohand in order to 
enable him to build his verandah. A very reasonable explanation of the 
projections was forthcoming, namely, that the scaffolding had to start 
from bhe plinth of the building owing to bhe narrowness of bhe street and 
it was necessary bo have projections to which bhe scaffolding could be 
attached. The plan showing the projection of beams at bhe terrace to 
the east where no verandah could have been required supports this ex- 
planation. On the other hand, no doubt some of the projections 
could have been used to support a verandah and it was a curious 
coincidence that they should have only recently been out away, but 
all this remains conjecture and nothing more. It would require very 
t3b3J strong evidence to satisfy me that the defendant had made up his 
mind several months before bhe notice to acquire the plaintiff’s property, 
and that Mr. Katrak had in consequence expressly permitted Hariohand 
to project bne beams over the street for the purpose of a verandah. There 
are no doubt many facts in the case which strongly support bhe plaintiffs’ 
suggestion of mala tides. At bhe same time the facto from which the 
inference of mala fidcs is sought to be drawn must be so irresistible as to 
admit of no other conclusion. I cannot therefore find the charge of viala 
tides proved. 

A very heavy responsibility is laid upon the Court in dealing with a 
case of this nature but I am thankful to say that the grant of bhe intcriffi 
injunction has been justified by events. 


Thera will be a decree for the plaintiffs restraining the defendant 
from pulling down or attempting to pull down or trespassing upon the 
premises referred to in the plaint or in any way baking action under the 
notices of the 6bh January 1908 or 19bh February 1908. 

The defendant must pay the plaintiffs’ costs. The plaintiffs bo be 
entitled to have the costs of one Engineer taxed as between attorney and 
client, the other Engineers will bo entitled to a fee for preparing them- 
selves for giving evidence and the usual charges. 

Attorneys for the plaintiffs: Messrs, Bhaishankar^ Kanga and 
Qirdharlal, 

Attorneys for bhe defendant : Messrs, Crawford, Brown & Oo, 
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[864] ORIGINAL CIVIL, 

Before Mr, Justice Chandavarkar and Mr. Justice Batchelor. 

, • 
Kedabmal Bharamal, Appellant and Plaintiff v. Scbajmal 

GovindRam, Eespondent and Dejendant."^ 

[llbh Sepbember, 1908.] 


•Custom 


Pakki AAai agency — Place of performance of contract by Pakki Adatya- 
Jurisdiction, 

K a Bombay merohint, employed S. as bia agent at Akola oc the pakhi adat 
Bystem. On K.'s instcuctioas S. entered as his agent into oertain oontcaots at 
Akola. On the ageooy aooounb being taken a sum o! money was found to be due 
from S. to K. On K. suing (or this sum S. pleaded that the High Court at 
Bombay had no jurisdiction to heat the suit on the ground that no part of the 
cause of aotion bad arisen in Bombay. 

Held, in the case of Pakki adai agenoy primarily the place of payment is the 
plaoe where the constituent resides, but payment should be made in any other 
place if the con&tituent has chosen to give directions to that eSeot and that the 
High Court at Bombay had jurisdiction to try the suit. 

Per Ohandavarkatt J. — A pakki adatya’a liability ceases when bard cash has 
Come into the hands of his constituent. 

[Ref. 76 I. a 353.] 

The plainbiff was a merchanb and a oonsbibuenb in Bombay. The 
defendant was bhe plainbifE*s agent ab Akola on pakki adat system. Under 
instruobions and directions from bhe plainbiS the defendant transacted at 
Akola oertain sodas (.contracts) for the forward sale of jowari for the 
Vaida of Falgun Sud 15bb, Samvat 1959 (13th March 1903). The defend- 
ant also did business for the plaintiff in cotton, cotton seeds and bundles. 
In the case of cotton, ready cotton was purchased at Akola, and forwarded 
to the plaintiff in Bombay, 

The defendant remitted cash to Ujjain from Akola on the pkinfuff*s 
account for which he subsequently drew bundles on the plaintiff at 
Bombay which bundles bhe plaintiff accepted and paid in Bombay. 

At bhe foot of the agency account there was a profit payable to 
the plaintiff who filed this suit for the recovery thereof and for the 
agenoy account. As the defendant resided out of [366] Bombay the 
leave of the Court was obtained under clause 12 of the Letters Patent. 
The defendant contended in his written statement that this Court had no 
jurisdiction to entertain this suit as no part of the cause of aotion had 

arisen in Bombay. , . m. i. 

After filing his written statement the defendant took out a Chamber 

summons, dated 31sb March 1905. calling upon the plaintiff to show cause 
why the leave granted to him under clause 12 of bhe Letters Patent to in- 
stitute this suit in this Court should not be revoked and in bhe alternative 
why the questions as -to whether the monies, if any, duo to the plaintiff 
were payable in Bonobay and whether this Court had jurisdiction to try 
this suit should not be tried as preliminary issues. Affidavits were made 
on the summons, each party contending that according to the custom of 

the trade bhe monies were payable ab his place. 

Tyabji, J., who heard bhe summons dismissed the same following his 

pervious decision in Motilal v. Surajmal (1). , rt a 

The defendant appealed against this decision and the appeal Court 

ordered bhe following preliminary issue bo be tried : ^ 

• Suit No. 67 of 1906, Appeal No. 1490. 

(1) (1904) 80 Bom. 167. 
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'* Whether fahe monies, if any, due fco bhe plaintiff are payable in 
Bombay." 

Babby, J., before whom evidence on this preliminary issue was heard 

*^CiViL^^ decided bbab bhe plaintiff had nob proved the custom, that bhe place of 

‘ payment was bhe place where bhe consbibuenb resided, and thab therefore 

38 B. 364=10 the cause of action did neb arise within the jurisdiction of this High Court. 
Bora. L. R. The plainbitf appealed. 

Bahadurji (with Jardine) for appollanbs. 

We eay that the onus is on defendant to establish that the monies 
were payable at Akola and this onus he has failed to discharge. 

Batty. J., held thab this onus was on us. 

We say bhe Adabya’s duty was bo remit aud pay in Bombay or if we 
directed elsewliere then bo such place as we might direct. [366] Thab is 
according bo the pakki adab system : see Bhaqxoandas v. Eanji (1). 

Payments made by Adatyas to constituents are made in three ways : 
by (1) hundis, (2) currency notes, (3) making credit entries in Bombay. 
The wibnessea also agree that the oonstibuanb has bo bear all the charges 
including bhe cost of ramitbanoe. If exchange is above par it is debited bo 
the principal if below par it is credited to bhe principal. See Hiralal 
Mobiram's evidence as bo exchange. Interest ceases bo run against bhe 
Adatya on posting romibbanoe. the reason being that he then ceases bo 
have bhe use of the money. In case the hundi is lost in transmission bhe 
Adatya sends another a Pebb Hundi. If bhe drawee fails bhen bhe Adabya 

recovers from bhe drawer and credits bhe consbibuenb with principal and 

interest. Batty, J. seems bo have thought that bhe above oiroumsbanoes 
are against us and to have argued why should bhe principal bear bhe char- 
ges if the monies were payable in Bombay. Our answer is thab that ia 
bhe system upon which the business is carried on. The important point is 
that the Adabya as soon as he recovers the money holds bhe money as 
agent and as agent would be onbibled to all his charges under sections 217 
and 218 of the Indian Conbraot Aob. The money is payable in Bombay 
and the Adatya is bound bo pay elsewhere, if so desired. We have given 
evidence of this and the defendant has given no evidenoo to the contrary. 
From incidental charges it appears that bhe money was bo be paid in Bom- 
bay. Defendant cannot show that the money was to be paid at Akola. See 

Rem V. blein (2), Bell Go. v. Antwerpt London and Brazil Line (3); 
Motilal V, Snrajmal (4). 

Robertson with Weldon for the respondent. 

We contend that bhe evidence shows that both parties intended bhab 

bhe oontracb should be carried out where bhe Adabya was. There is no 

obligation bo pay in Bombay. They are onbiblod bo order us to remit bhe 

money, because it is theirs, to Bombay, and we should be obliged bo carry 

out those orders baking due precautions for safety bub could they 

call upon us to go bo Bombay and pry [367] cash there The Akola 

merobanbs nearly all agree bhab bhe money payable at Akola. We belong 

b^o Akola bherofore how could wo have understood bhab payment was bo 

be made m Bombay : Comber v, Loi/lan.i (5) ; The EUer {6) ; Frii and 
Co. V. Baggto (7). 


(1) (1905> so Bom. 20j. 

(2) [1893] I Q. B. 7., 3. 
(8) [1891] 1 Q. B. 108. 

(4) (1904) 30 Bom. 167. 


(5) [189S1 A. 0. 624. 

(6) [1893J P. 119. 

(1) (1891-J2) 40 SY. R. 120. 
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We cannot! admit) that paymenb was bo be wibhoub appHoabion indeed 
we say bhab applioabion was necessary. Akola currency would suggest 
that the conbraobs were bo be performed at Akola. In Hare v. Henty (1) 
the authorities are collected about a debtor's duty to seek out his cre- 
ditors. 

Strangman in reply referred to Charles Duval & Co., Limited v. 

Qam (2). 

ChaNDAVARKAR, J. — The question in this case is whether bhe custom 
set up by bhe plaintiff is proved. The learned Judge in bhe Court below 
has held the custom not proved upon the ground tbafc» according bo bhe 
witnesses both for the plaintiff and the defendant, what is proved is that 
the constituent should be paid the money due to him by his pafefta adatia 
at the place where he so desires. The learned Judge has also held that as 
the plaintiff had not given any directions on that point, no part of bhe 
cause of action arose within the jurisdiction of this Court and therefore 
the suit did not lie. 

Now, it is to be observed at the outset that the learned Judge has to 
some extent misapprehended most of bhe evidence on the custom set up 
by the plaintiff. The version he has given of some of the evidence is 
plainly different from what the witnesses have actually said. The effect 
of bhe evidence of bhe witnesses both of the plaintiff and the defendant is 
summarized by Batty, J., as follows : — “ The result of bhe evidence seems 
to be (1) that, as plaintiff admits, no place of payment was fixed by the 
term of bhe oonbraob : (2) that bhe place of payment was fixed by custom : 
(3) that while plaintiff asserts that, according bo custom, bhe constituent’s 
place of business was the place of payment, most of his witnesses admit 
that where correspondence is silent on the point, paymenb must be made 
either where bhe oonsbibubent is or [368] at any other place to which he 
may direct remittance to be sent : and that this is nob a matter of court- 
esy or favour but a rule of business : (4) that the constituent always has 
to bear the loss or to take the benefit of exchange : (5) the Adatya’s liabi- 
lity for interest ceases with the despatch of the hundi.” 

That is the way Mr. Justice Batty reads the evidence of most of the 
witnesses for the plaintiff. 

A careful perusal of the plaintiff’s witnesses has satisfied me that it is 
nob an accurate description of what they have said. The not result of 
that evidence correctly read is that primarily the place of payment is the 
place where the constituent, resides, which in bhe present case is Bombay, 
bub that bhe payment should be made in any other place, if the constitu- 
ent has chosen to give directions to that effect. 

[After discussing the evidence given by different witnesses, his Lord- 
ship continued]. 

Upon bhe whole, then, I have arrived at the conclusion that the 
weight of the evidence is in support of the custom set up by the plaintiff. 
Batty J. would, I think, have come to the same conclusion if he had not 
misapprehended the evidence of several of the witnesses. 

But it was argued bhab an inference to the contrary must be drawn 
from certain circumstances, namely, the hundyaman system and loss of 
interest on hundis in transit. I do nob think that it is a necessary infar- 
Qnoe from those circumstances that they are inconsistent with bhe custom 
set up by bhe plaintiff. It must be remembered that the transaction we have 
to deal with is one between a principal and his agent. Where bhe latter 

(1) (1861) 30 L. J. C. P. 302, at p. 303. (2) [1904] 2 K. B. 685. 
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has tio remit bo the former moneys which he has oolleobed for the principal 
he is certainly entitled to charge all the expenses he has to incur in oolleob- 
ing and sending. The evidence shows that hundyaman is charged on 
that account as part of the contract. It is but reasonable that if the 

custom is that an up-country agent should pay to bis principal in 

33 B. 364=10 Bombay moneys collected by the former on the latter’s account, the 

‘ agent ought to debit the principal with charges incurred in remit- 

ting the moneys to Bombay : and that the principal should lose interest 
[369] during transit. That is also the conclusion come to by Batty, J., 
at the page 114 where he remarks : — “ The evidence in this case shows 
that be undertakes to send such profits not as a debt due from himself but 
as proceeds realized by him on the oonstitutenb’s charges, and custom 
recognises that ha is entitled to such charges as an agent as under sec- 
tion 217 of the Contract Act for expenses properly incurred by him in 

conducting such business.’* If then these are the terms of the contract, 
we do not see how they affect the material question as regards the custom 
set up by the plaintiff. The learned Advocate General has however sought 
to bring this case within the principle of Comber v. Leyland (l). He has 
argued that what the evidence establishes is that the up-country palcka 
adaiya has to remit the money to his constituent in Bombay and when he 
has remitted the money by means of a hundi, then his obligation is at an 
end. No doubt soma of the witnesses have spoken of remittance bub they 
were nob asked whether they understood payment and remittance as 
synonymous expressions. It is merely speculating to suppose that they so 
understood, especially when we find that most of the witnesses have dis- 
tinctly stated that the up-country adatya's liability ceases, not when ha 
has simply remitted the money bub when the money in cash is received 
by the constituent. One of the witnesses examined by the defendant, viz,i 
Ramanand, says (page 66) that the constituent will not give credit to the 
Adatya merely because the latter has sent a hundi for moneys due ; credit 
will be given after the constituent has cashed and received actual pay- 
ment. The effect of the evidence is bo prove that the palcka adatya's 
liability ceases when hard cash has come into the bands of his constituent. 
That oiroumstanoe distinguishes the present case from Comher's. 

For these reasons, I think, the decree of the Court below must be 
reversed and as the learned Judge in that Court disposed of the suit on a 
preliminary point, we must remand it for trial on the merits. Plaintiff 
must bear the costs of the previous hearing of the appeal and have the 
costs of the present appeal heard before us and the costs of the issues 
tried in the Court below. 

[370] Batchelor, J. — I agree with my learned colleague in the 
order he has proposed but in deference to the arguments we have heard I 
think it is desirable to state my views as briefly as possible. 

The only que'^tion before us is whether the money payable under this 
contract is payable in Bombay so that the cause of action may be said to 
have arisen in part within the jurisdiction. 

Now it seems to me that this case is one which depends entirely upon 
its own evidence. What does the evidence show ? Does it show that the 
money is payable in Bombay or does it show only that the money is pay- 
able where the principal, the creditor, elects bo be paid ? In my opinion it 
shows that the money is payable in Bombay with a discretion to the 
principal to select some other place for payment if he chooses to do so. 


(1) [1898] A. 0. 624. 
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[His Lordship discussed the evidence of several witnesses and con- 
tinued] : — 

Then it is said that inference is displaced by the circumstance that 
admittedly it is the principal who has to bear the charges on account of 
remittance and of exchange, this latter item including the item of interest. 
But I cannot take that view. The principal’s liability for these charges, 
if it stood alone, would no doubt be some indication that payment was 
to be made at Akola, though the indication would be faint inasmuch 
as the Agent’s authority to deduct these charges may be referred to 
section 217 of the Contract Act. But however that may be, in my opinion, 
the best answer to the argument is this, that the evidence must be con- 
sidered as a whole and, so considered, it shows that by the ordinary 
mercantile usage attached to this form of contract, the contract embodies 
both stipulations, first, that the money should be payable in Bombay, 
and secondly, that the Agent should be entitled to deduct these charges. 
I can see no reason why these two stipulations should not co-exist in 
the same contract if the parties are minded to combine them. And on 
the evidence in this case I find that that is precisely what the plaintiff 
and the defendant elected to do. That in my opinion is the contract 
which they made. Some assistance to the respondent was sought to 
be obtained from the use of the phrase [371] “ Akola ohalan,” but 
the word * ohalan * means no more than currency and the Akola cur- 
rency is admittedly the British currency. That being so, it) seems to 
me that the only disbinction sought to be introduced was the distinction 
between the British currency of Akola and the currency of the neigh- 
bouring Native State which borders upon Akola. It may be desirable just 
to notice the case of Raman Chettiyar v. Oopalachari (1), though ib has 
not been cited to us. That case is distinguishable inasmuch as there the 
only fact in the plaintiff’s favour was that he resided at Kumbakonam, 
and there was no evidence that the debt was payable at Kumbakonam. 

For these reasons I agree in the order proposed by my learned 
colleague. 

Attorneys for the appellant ; — Messrs^ Wadia, Gandhy & Go. 

Attorneys for the respondent : — Mossrs. Dikshitt Dhunjishah and 

Soonderdas, 
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APPELLATE CIVIL. 

Befors Mt* Justice Ghandavarkar and Mt. Justice Heaton. 


Banohhodbhai Valluvbhat (Original Glaimant), Appellant, v 

The Collector of Kaira, EespondentJ^ 

[1st February, 1909.] 


Bombay Civil OouHs Act {XIV of 1869), section 16 -Land Acquisition Act {I of 1894)— 
Astitiant Judye hearing a claim— Value of the claim under Rs. 5 , 000 — Itsi 
to District Court and not to High Court— Jurisdiction^Practice and procedurs . 

V7h«ro a claim under the proviaiona of the Land Aoquiaition Act, 1894. « heard 
by the Agiistant Judge and the amount in dupute does n^ exceed iU. 5,OOU in 
value, the appeal lies to the District Court and not to the High Court. 

Laxmi v. Aba t2j, followed. 

[Pol : 86 Bom. 860; Re£ : 69 I. 0. 428=3 Lah. 420 ] 




• First Appeal No. 149 of 1907. 

(1) (1908) 31 Mad. 228. (2) (1908) 32 Bom. 684; 10 Bom. L. B. 924. 
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^g09 Appeal from the deoision of K. Barlee, Assishanti Judge of Ahmeda- 

Fbb. 1 . bad. 1 f 1 

[372] The Oollectior of Kaira, acMng under fehe powers oonferred 

APPBLiiATK by bb 0 Land Acquisition Act (I of 1894). compulsorily acquired 

1 acre and 30 gunthas of lands belonging to the claimant, for the pur- 

33 B 371=11 pose of building a hostel for the students of the Nadiad High School. 

Bora.L. R. The District Deputy Collector of Kaira, acting as Collector for the 

317=2 I. C. purposes of land acquisition, fixed the compensation at the rate of 

Rs. 1,600 per acre and awarded Rs. 2,938 to claimant for the land 

The claimant claimed Rs. 4,000 per acre and applied to the Court of 

the Assistant Judge of Ahmedabad. 

The Assistant Judge found the claim in excess not proved and con- 
firmed the order passed by the lower Court. 

The claimant appealed to the High Court. 


402. 


G. S. Bao, for the appellant. 

M. B. Chauhal, Government Pleader, for the respondent. ^ 

At the hearing, the Government Pleader raised the preliminary objec- 
tion that the appeal lay to the District Court and not to the High Court. 

ChandavaRKAR, J.;— 'Following the ruling in Loxmi v. Aba (1), the 
reasoning of which applies to the facts of the present case, we must hold 
that no appeal lies to this Court from the order of the Assistant Judge, 
but that the appeal lies to the District Court. We, therefore, return the 
appeal for presentation to the District Court, 

The respondent must have his costs of this appeal. 


33 B. 373 (=2 I. C. «80=11 Bom. L. R. 332.) 

[373] APPELLATE CIVIL. 

Before Mr. Justice Ghandavarkar. 

Krishnaoi Pandurang Satee {Original Defendant), Appellaiit, v, 
Gajanan Balvant Kulkarm {Original Plaintiff), Bespondent* 

[12th February, 1909], 

Jurisdiction — Tipms Pansare right — Right to levy toll mi exports of paddy from foreign 
terrttory-~Such a right is uibaudha under liindw iflw — The right is immoveatU 
property — Suit to enforce the right in British Courts. 

The plaintifi (lued to rooover from the defendant a oortain sum of money on 
account of toll leviable, under a grant from the Peshwas and known as the 
Tipnis Pansare right, on paddy exported from the territory of the Punt Suohiv 
to Pen, via Umber Khiod in British territory. The cause of action arose ad- 
mittedly in foreign territory ; but it was contended the suit lay in the British 
Courts because the defendant ro^^idod in British juri'diction 

Beldf overruling the contention, that what the plaintifi claimed was an allo- 
wance granted by the Poshwa in performance, and such an allowance, 
whether seoared on land or not, being acoordiog to Hindu law, ni6atid/m, was 
immoveable property. 

The Collector of Thana v. Hctri Siiaram (2), followed. 

Held^ further, that this immoveable property was situate, in the eye of law, 

in a foreign state ; and that the British Court had no jarisdiotion to try a suit 

for the determinatioQ of a right to or interest in the property, when the Eight 
was denied. 


• Sfioond Appeal No. 668 of 1907. 

(1) (1903) 82 Bom. 634 : 10 Bom. L. R. 924. (2) 11883) G Bom. 646. 
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tr.l KBISHNAJI PANDURANa V. QAJANAN BALWANT 83 BoiH. 378 

Keshav y. Vinayak (1), applied. 

The Courts in India have iuriediotion to try actions relating to such property 
where the persons against whom relief is sought are living within the jurisdio- 
tion, but that is upjn the ground of a contract or some equity sucsisting 
between the parties respecting immoveables situated out of the jurisdiction. 

Second appeal irom the deoisiou of F. X. DeSouza, District Judge 
at Thana, contirming the decree passed by S. G. Kharkar, Subordinate 
Judge at Pen. 

Suit to recover a sum of money from the defendant. 

The plaintiff was the bolder of a right, known as the Tipnis Pansaro 
right, which consisted in levying a certain fee or rate [374] on all imports 
into and exports from the Songhad Taluka, which now forms part of the 
territorty of Punt Suohiv of Bhor. The right in question was to levy 
two annas on every khandy of paddy carried from the territory of Punt 
Suohiv to Pen via Umber Khind. The right was conferred on the plaintiff 
by the Peshwas. 

The plaintiffi hied this suit to recover the sum due to him in exercise 

of this right from the defendant. 

The defendant pleaded among other things want of jurisdiction. 

The Subordinate Judge held that the suit was bad for want of juris- 
diction. He said as follows : — 

“ Keshav v. Vinayak (1) shows that suits as to rights in respect of immovable 

property arising in States must be filed in the Courts of the States themselves. A. 
rarshas^ian allowance was in dispute in the above suit. Hence, in the present case 
the right to levy fees on carts passing by a particular toad is also similar to the above 
right of varshashan allowance. Hence, the present suit must be filed in the Court of 

Fall and not in this Court." 

This finding was on appeal reversed by the lower appellate Court, 
and the case was remanded for trial on merits. The learned Judge re' 

marked ; — 

“ The ruling in Keshav v. Vinayak (1) does not apply in the case, The varska- 
ihan referred to therein was a charge on the revenue ol a village which is 
cut from the claim in the present case where it '3^ fee on carts taken from one 
place to another. In the case referred to, the varshashan was to be taken from the 
Niiam’s territory at Aurangabad. There ia no such thing in this case. 

In trying the case upon its merits the Subordinate Judge found the 
plaintiff’s claim proved. His decree was, on appeal, confirmed by the 

lower appellate Court. 

The defendant appealed to the High Court. 

P. P. Khare, for the appellant The question involved in this case 
is one of nibandha, vfhioh is immoveable property ; 

ought to have been instituted in the territories of the Native State where 
the right is to be exorcised. See Keshav v. Vinayak (1) an y 

Conflict of Laws, Introduction. . 

[376] P. B, Shingne, for the ^ respondent :-The suit is one for re- 
covering an amount of money due in respect of a right. 17 nf 

to recover immoveable property, such a suit is governed y s 

the Civil Procedure Code of 1882. «o 4 ,inn nf fiihla In 

We sue for money, and the defendant raises a question 

such a case the question of jurisdiction has to be decided by reference 

the plaint and not by looking at the stand taken by t e n ' 

OHMDAViBKiE, J. :-Th. 1. Ms ^ 

respondent to recover a certain sum of mon ey from the appellant^ 
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1009 aooounti of toll leviable on paddy exported from the territory of the Pant 

FBB. 12 . Suohiv to Pen, via Umber Khind in British territory. The respondent 

alleged in his plaint, and it is found proved by both the Courts below, 

APPEDDATE Under a grant from the Peshwas, who were tho rulers at that time of 

the territory now owned by the Punt Suchiv, the respondent has acquired 
33 B. 378=9 the right in that territory to levy a certain rate or cess on all imports into 
I. 0. 647=11 and exports from it. It goes by the name of the Tipnis Pansare right. 

Bom. L.B. It is admitted before me that the cause of action arose in foreign 

territory but it is contended that the suit bos in our Courts because the 
defendant resides in British jurisdiction. What the respondent claims, 
however, is an allowance granted by the Peshwa in permanence, and such 
an allowance, whether sooured on land or nob, being, according to Hindu 
law, nihandha, has been held to be immoveable property: The Collector of 
Thana v. Hari Sitarain (1). This immoveable property is situate, in the 
eye of law, in a foreign State, because, on the facts found, tho right to 
levy the boll which tho rospondant claims is found bo arise in the territory 
of the Punt Suchiv. To this state of facts the principle of the decision of 
this Court in Keshav v. Vtnajiak (2) applies. It was held there that a 
Court in British India has no jurisdiction to try a suit for the determina- 
tion of a right to or interest in immoveable property situated outside 
British India, where the right is denied. In the present case [376] the 
respondent’s claim has been oootepbod by the appellant, and, though tho 
suit is for a money claim, it is in reality a claim to immoveable property 
situate outside British territory. 

Our Courb=, no doubt, have jurisdiction to try actions relating to such 
property where the persons again^^b whom relief is sought are living within 
the jarisdiction but that is “upon the ground of a oontraot or some equity 
subsisting between the parties respecting immoveables situated out of the 
jurisdiction.” See the notes to Penn v. Lord Baltiynore (3). There is no 
contract or equity here. On the other hand, what the respondent claims 
and what is found on the evidence is that tho ruling power of a foreign 
State has assigned to the rofipondent the right of that power to levy toll 
on certain articles in that territory. **Tho action is in the nature of an 
action for a penalty or. to recover a tax ; it is analogous to an action 
brought in one country to enforce the revenue laws of another. In suoh 
oases it has always been held that an action will not lie outside the con- 
fines of the last-mentioned St«\to.” Sydney Municipal Council v. Bull (0* 
For these reasons the decree of the Court below must bo reversed 
and the claim rejected with costa throughout on the respondent. 

Decree reversed. 


P' 559. 

(2) (1897) 23 Bom. 29. 

(8) 1 Wh. Sc. Tu. L. 0a3. p. 768 


(7th 


ado). 

(4) [1909] 1 K. B. 7 at p. 19. 


236 


CHtJNiLAIj V. VINAYAK 


88 Bom. 378 



33 B. 376 (=21. C. 515=11 Bom. L. R. 342.) 

APPELLATE CIVIL. 

Before Mr. Justice Ohandavarhar and Mr. Justice Heaton. 

Chunilal Harichand Gujar (Original Plaintiff)^ Appellant , 

V . Vinatak Anandrao (Original Defendant), Respondent.* 

[15th March, 1909.] 

Dekkhan Agriculturists RelieJ Act {XVII of 1879); ‘sec. 2 — '^AgricultUTieV'-^Interpreta- 

Earns his livelihood*'^Source$ of income. 

In asoectainiDg whethei: a man who has two or more scmeoes of inoome of 
which the inoome from agcioiiUuEQ is one, oooapies the statas of agrionltarist 
as defined in the Dekfehan Agrioultucista* Relief Act iXVil of 1879), the Oourt 
[377] must take into aooount all these sources and ascertain whether the in- 
oome 'derived from agcioulture is larger or smaller than the rest. All the 
sources must be taken to be the means of his livelihood and if the inoome 
from agriculture exceed the other incomes be must be deemed to be earning 
his livelihood pcinoipally by agriculture. 

Dtoarkojirav Baburav v. Balkrithna Bhalchandra (1) explained. 

Appeal from order passed by S. S. Wagle, First Class Subordinate 
Judge, A. P., at Thana, reversing the decree passed by B. D. Subnis, Sub- 
ordinate Judge at Kalyan. 

Proceedings in execution. 

The plaintiff held a decree against the defendant. He applied to 
execute the decree : and in the proceedings that followed the defendant 
pleaded that he was an agriculturist. 

The Subordinate Judge took evidence upon the point and came to the 
conclusion that the defeodant was not an agriculturist, on the following 
■grounds : — 

It is unquestionable that defendant derives his inoome from agricultural sources. 
He was examined by tbe Court — and also as a witness on his own side. (Exhibits 
21 to 25). He has put in assessment receipts ^Exhibits 27 to 38), and examined wit- 
nesses exhibits 38 to 40. He has also put in some leases but they were not proved. The 
whole of the evidence on record shows that the defendant's inoome from agriculture 
amounts to Rs 800 at the most after paying Government assessment and the expenses 
of Qultivation; defendant himself in his deposition (Exhibit 21) not ooly practically 
admits this but that deposition further shows that his income from this source is oven 
lass. He on the othei hand states that he has a ten annas share in the revenues of the 
Inam village of Atgaon. He has also purchased a one*anna share from another Inam- 
dar of the same village. The revenues of the village amount to about Rs. 1,000 (Exhi- 
bits 21, 26 and 38) and the defendant admits that his inoome from this source amoanta 
to Rs. 800 a year iBxbibit 21) and that he got Rs. 700 last year on aooount of ground- 
rent. His deposition (Exhibit 25) makes it clear that he derives a part of his annual 
income from the village ground-rent and though the amount of it is not certain yet 
calculating on the basis of the rent received last year, vig., Rs. 700 it may safej^be 
presumed that it amounts to at least half the amount annually on an average. Then 
again defendant is forced to admit that he has got tenants at Shahapur— paying 
about Rs. 80 annually as rent. He no doubt says that he does not recover more than 
Rs. 35 or 30 out of it but this statement is not borne out by any reliable evidence on 
the record. Even assuming that what the applicant states m his two depositions can 
by itself be taken as giving a correct idea as to bis inoome from different ^ 

find nothing in them to support the applioant’s contention that his inoome Ldioj 
irom agriculture exceeds that from other sources. I therefore hold that he is not au 
agriculturist within the meaning of section 2 of the Dekkhan Agnoulturists Relief ^t. 
I therefore find the first issue in the negative. The more delicate question as to whe- 
ther any relief can be granted to the applicant when the execution proceedings are 
once at an end does not consequently arise; 1 therefore pass the following order inas- 

• Appeal No. 44 of 1908. from order. 

(1) (1894) 19 Bom. 265. 
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muoh as defendant applicant being held not to be an agrioulturiafe is not entitled to 
reliefs prayed for. 

This decree was on appeal reversed by the lower appellate Court, on 
APPELLATE (jbe following gro unds : — 

U appears bo me that the learned Subordinate Judge has approached the oonaidera- 
33 B 376=2 tion of thi 9 case from an erroneous point of view. He flays “ Even assuming that 
I G 376=11 what applicant fltatefl in hia t^o depositioaa can by itself be taken as giving a oorreot 
Bom L R i'Jea as to bis income from diflerent sources 1 find nothing in them to support the ap- 
34a' plioact’s contention that his inoome from agriculture exceeds that from other sources. 

1 therefore hold that he is not an agriculturist. ' This view cannot be supported It 
is not necessary for a man olaiming the status of an agricuUurist under the defini- 
tion in the Agnoultunsta’ Relief Act to show that his inoome from agrioiUture exceeds 
his inoome from other sources. All that is necessary is to show that his income from 
agriculture is suihoieut to enable him te earn hie livelihood wholly or principally. He 
may have other sources of inoome and that inoome may be suffioient for bis main- 
tflDanoe. But that fact will not affect the oonctruotiou of the definition. Dwarkoji- 
rav V. Balknthna {i). What we have to see is therefore not whether the judgment- 
debtor's inoome from agriculture exceeds bis inoome from other sources, but whether 
the inoome from agriculture is sutfioieut for his mamtenanoe, It is not disputed that 
the judgment-debtor owns lands about 10 or 45 acres situated at Adgaum* Bhahaput 
and Nandgaum which are all adjoining villages. He oultivateB some land (about 20 
bighas) privately and has let the rest to tenants. He says that his income from these 
lands is about Rs. 500 to 600. He has called witnesses Hos S8. 39 and 40. Prom 
their evidence 1 hold that the inoome frjm lands is about Rs. 360 to 400 a year cleat 
of Qovernment assesament and coats of cultivation. To this is to be added the inoome 
from grass Rs. 40 or Rs. 50. For grass may very well be classed as agricultural pro- 
duce. The judgment-debtor stated that this inoome was suffioient for his main- 
tenance. The decree-holder has not produced any evidence nor shown by the cross- 
examination of the judgment-debtor that the agricultural income is not sufficient lot 
the maintonanoe of the judgment-debtor. Ordinarily this income would be sufficient 
to maintain a man and there is nothing to show that the judgment-debtor's style of 
living is other than ordinary. No doubt in the lower Oouct no inquiry was diieoVed 
as to the amount required for the judgment-debtor's maintenance. But when the. 
judgment-debtor stated bis agricultural inoome and alleged in his application that he 
maintained himself principally by [379] agriculture it was tor the deoiee-holdei to 
show that agricultural income is not sufficient to maintain the judgment-debtor. The 
deoree-holdor however called no evidence. 1, therefore, hold that the agrioultural 
income is sufficient to maintain the judgment-debtor and that he is an agriculturist. 

The plaintiiS appealed bo the High Court. 

M, B. Chaubalt (Government Pleader), for the appellant. 

B. F. Vidwanst for the respondent. 

Chandavarkar, J. — The learned Judge in the appeal Court below 
has misunderstood the judgment of this Court in Dwarkojifav Babiirav v. 
Balkrtshna Bhalchandra (l) in construing the word agrioulturist ” as 
defined in the Dekkhan Agriculturists’ Relief Aot. He says that “ it is 
not necessary for a man olaiming the status of an agrioulturist under the 
definition in the Agriculturists’ Belief Aot to show that his inoome from 
agriculture exceeds his inoome from other souroos." That is not what 
was held in Dwarkojirav Baburav v. Balkrishna Bhalchandra (1). In 
that case, as the facts show, when the suit was instituted the inoome 
from non-agrioultural sources hud become less than that from agriculture; 
and the Court held that that oiroumstanoe brought the plaintiff within 
the definition. The judgment begins by pointing out that the expression 
earns his livelihood ” can only moan obtains the means of maintaining 
himself. In ascertaining whether a man who has two or more sources of 
inoome, of which the inoome from agrioultuva is one, oooupies the status 
of agrioulturist as defined in the Aot, the Court must take into aooount all 


(l) (1894) 19 Bom. 2o6. 
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those souroes and ascertain whether the income from agriculture is larger 
or smaller than the rest. All the souroes must be taken to be means of his 
livelihood, and, if the income from agriculture exceed the other incomes, 
he must be held to be earning his livelihood principally by agriculture. 
That is the interpretation which has been hitherto placed by this Court 
in all the cases in which this point has arisen, following Dmarlcojirav 
Baburav v. Balkrishna Bhalohandra{l). We reverse the decree and re- 
mand the appeal for rehearing on the merits. Costs to abide the result. 

4 

Decree reversed. 


83 B. 380 (=1 1. C, 343=11 Bom. L. R. 221=9 Cr. L. R. 291.) 

[880] CRIMINAL REFERENCE. 

Before Mr. Justice Chandavarkar and Mr. Justice Beaton. 

Emperor v. Db Sylva.* 

[3rd February, 1909.] 

The Bombay Ahkari Act {Bombay Act V of 1878), uecitons 8 (10), 9, 43t — Cocaine^ 
Import hy sea into the Bombay Barbour — ** Importt" meaning of— ‘Sea Customs 
Act [Vm of 1878), section 19. 

Section 9 of the Bombay Abkaii Act (Bombay Act V of 1878) does not pro- 
hibit importing cocaine generally ; it merely prohibits its importation unless 
duty has been paid. 

The intention and requirement of the section in the case of articles liable to 
duty under the Tariff Act are that the duty shall be paid. That intention and 
requirement can only be contravened when reasonable opportunity to pay the 
doty has been afforded and has been evaded. 

The mere entry into the Bombay harbour of a ship conveying dutiable goods 
or merely tying it up against the dock wall is not importing goods in contra' 
vention of the obligation to pay duty. 

The term ** import " as used in the Bombay Abkari Act, 1879, includes the 
conveying into any part of the Presidency of Bombay by sea. 


• Oriminal Reference No. 129 of 1908. 

t The Bombay Abkari Act (Bombay Aot V of 1878), sections 8 (10), 9, 43 tun as 
!o11owb:-> 

3 (10). “ Import " and“ export " include respectively the conveying into, or out 
of, any part of the Presidency of Bombay, from, or to, any other part of India. 

9. No liquor, hemp or intoxicating drug shall be imported by land or by sea into 
any part of the Presidency of Bombay unless — 

(a) it is liable to the payment of duty under the Indian Tatifi Aot 1894, or any 
other law for the time being in force relating to the duties of customs on 
goods imported into British India, and the duty prescribed by such law has 
been paid thereon ; or 

[h) such import is permitted under the power next hereinafter conferred. 

• • * 

48 (1) Whoever, in contravention of this Act, or of any rule or order made under 
this Aot, or of any license, permit or pass obtained under this Act-— 

(a) imports or exports liquor, hemp or any intoxicating drug into or out of any 
part of the Prosidenoy of Bombay or 

• * • 

shall be punished for each suoh offence with ffne which may extend to one thousand 
ropeea or with imprisonment 'for a term which ‘may extend to six months, or with 

both. 
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1B09 £381] This was a reference made by A. H. S. Asbon, Chief Presiden- 

FBB. 8. oy Magistrate of Bombay. 

Tbe accused was charged with an offence punishable under section 43 
Bombay Abkari Act (Bombay Act V of 1879), inasmuch as a parcel 
BEFE^ ‘ of cocaine weighing ben pounds bearing bis name and address was deteob- 
83 B. 380—1 ed in a ship anchored in the Bombay Harbour. 

I. 0.343=11 The Chief Presidency Magistrate who tried the case submitted the 
2?^=9 0r\ ^ol^Gwing questions for determination by the High Court. 

j. 291. 1. Whether the oonvoying of a patool of oooaine in a ship with tbe inteation 

that such cocaine shall be landed in Bombay amounts to an importation within the 
meaning of section 43 Bombay Act V of >878, if tbe ship containing such cocaine — 

(а) enters Bcmbay Harbour ; 

(б) ia tied up against the Bombay Dock Wall. 

2. Whether the Bombay Harbour is a part of the Bombay Presidency within 
the meaning of section 43, Bombay Act V of 1878. 

3. Whether a person who bas committed tbe act referred to in question (1) 

has a 2oc:^s wl.ile the cocaine remains on board the ship and no attempt 

has been made to land it. 


J. 291. 


Stranoman, Advocate-Genoral, instructed by Nicholson, Govern- 
ment Solicitor, for the Crown. — The provisions of section 43 of Aob V of 
1878 must be read with section 9 of the same Act. Various notifications 
have been issued under the Sea Customs Aob (VIII of 1878) prohibiting 
the importation of cocaine except by certain chemists and agents men- 
tioned in the notifications. *' Import ’’ moans to bring or carry from a 
place abroad. The word does nob involve landing. Importing into Bombay 
Presidency is bringing into Bombay harbour whether the goods brought 
are landed or nob. The accused oommitbed the offence as soon as the 
parcel of cocaine came into the Bombay harbour. 

Bombay harbour is a part of the Bombay Presidency : sae Ilberb’s 
Government of India, pp. 19, 20; Encyolopiodia of the Laws of England, 
Vol. Xir, p. 131. The whole of the harbour forms part of British India : 
see Beg v. Elmstone (1), Reg v. Kastr/a Bam i{2), 

[882] Loiondes, instruobed by Go hnho, for bho accused. — If importa- 
tion is complete the moment a ship oomos within the limits of the Bom- 
bay harbour everyone on board tbo'ship who has dutiable goods commits 
an offence under section 9 of the Abkari Act. There can really be no im- 
portation till tbe person bringing dutiable goods has bad an opportunity 
of paying duty : see Qaecn-Emprcsi^ v. Ascemao (3). Gooda are only im- 
ported when they are landed and delivered to the importer : see Canada 
Sugar Beftning Gompa7ig v. Beg (4). 

A person may bring dutiable goods, but on finding that the duty is 
very heavy may never land them. In such a oa^o ho can never bo said to 
have imported the goods because they are brought into tho harbour in a 
ship. If importation is not oomplet i till a person has had an opportunity 
to pay duties, then the question whether that person bad a lioonse for a 
particular kind of goods or not is immaterial. Ho may sell tbe goods to 
a license-holder on board the ship or be may throw them away finding 
the duties to be exorbitant. 


The Government Notification of IHtb April 1908 does not prohibit 
importation of cocaine. It merely restriots its importation to certain por- 
sons. But othe r persons may apply for a lioonse and import it. 

*1870) 7 Bom.'H. CV571:ir7c.'8 at " 

m fl TT n ^ ^ Rftt»nUl*9 Uutop. Or. 0, 608. 

(2) (1871) 8 Bom. H. C. R. Or. 0. 63 at (4) [1898] A. 0. 736. 


24U 


V.] 


EMPEROR V. DE 8YLVA 


33 Bom. 38i 


1609 
Feb. 8. 


Section 3 (10) of Act V of 1878 is to be read subject to section 9. 

Bombay Presidency has been defined in the Bombay General Clauses 
Act (Bom^ Act I of 1904), section 3 (7). The word ‘territory’ means land 

only. The ship bringing the cocaine was not within the territory be- refeSbnot 

cause it was in territorial waters. The territorial limit of every State ex- 

tends to three miles from the shore. The State has jurisdiction over it. 83 B. 380=1 
But this is quite different from the ‘territory’ included in the expression ^ 0. 343=11 
Bombay Presidency. The Bombay Abkari Act distinctly, speaks of im- Cf\ 
portation within the territory of Bombay Presidency. There is nothing to ^ j, 291,* ' 
show that the Bombay Government administers the portion between 
the shore and the imaginary harbour line. Ilbert speaks of 
the Port of Bombay and nob of the Harbour. There is no Act to 
[383] show that Bombay harbour is under the administration of the 
Government of Bombay. The passage in the Encyclopaedia says that 
territory includes harbour, ports, etc., bub there is no authority referred to 
in support of this statement. The remarks on p. 99 in Eeg^ v. Elmstone (l) 
are merely obiter dicta. 

Kegulabion II of 1827 divided Bombay Presidency into Zillas. The 
Regulation does not speak of the sea. It excludes the sea. 

Strangman in reply. — The Bombay harbour is within the Ordinary 
Original Civil Jurisdiction of the Bombay High Court ; see Queen v. Essub 
Ibrahim (2). The Bombay harbour is within the Ordinary Criminal Juris- 
diction of the Bombay High Court. The Ordinary Original Civil Jurisdic- 
tion and Criminal Jurisdiction are both the same : see clauses 11 and 21 of 
the Letters Patent. The Government of Bombay has administered the 
port and harbour of Bombay, as in Bombay Act I of 1873 there are provi- 
sions dealing with the harbour. The harbour therefore forms part of the 
Bombay Presidency. In Queen-Empress v. Ascensao (3) the accused was 
fined before he had opportunity bo pay duty. Bub in the present case the 
importation of cocaine is restricted under notifications issued under sec- 
tion 19 of the Sea Customs Act. In the former case the importation of 
wine was neither prohibited nor restricted. In this case no payment of 
duties would have entitled the accused to import the parcel. If harbour 
is included in the Bombay Presidency then the bringing in of cocaine into 
the Bombay harbour is importing into the Bombay Presidency. The 
liability bo pay duty arises as soon as a ship arrives within the limits of the 
harbour, though the duty is, for the sake of convenience, levied after the 
goods are landed. 

The Indian Tariff Act (KVI of 1875) imposes the duty. The Sea 
Customs Act shows how it is bo be collected. The latter Act uses the 
words “ leviable” and ''payable”. The duty is leviable as soon the goods 
came : see sections 3 {d)t 11, 15^ 17, 20, 20 (c), 24, 25, 27, 29, 30, 32, 33, 

11.46.53, 54, 55,57.80. 81.82,83.85. 88. 128, 129,131,142, 168, 

194, 196, Section 128 is [384] an important one. Section 194 allows a 
Custom Officer to open any package and examine goods on board a ship. 

Section 9 of the Abkari Act does not restrict the meaning of import 
in section 43. It should be read in the light of the Sea Custom Act which 
came into force before the Abkari Act. Import has a general meaning in 
sections 3 (10) and 43 and cannot have a restricted meaning in section 9. 

Lowndes.— Harbour may be part of the Bombay Presidency but the 
three-mile territorial limit is not. The Abkari Act speaks of the Indian 


(11 (1870) 7 Bom. H. 0. R. Cr. C. 89 at 

P. 104. 


(Q) (1845) Perry’s 0. G. 677, 

(3) (1890) Batanlal's Unrep. Gr. 0. 603, 
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Tariff Aoti bull aob of fcbo Sea Customs Aob. The Lot^UIabure speci.vlly 
refers bo one and not bo bhe other. The Abkari Act is nob bhoreEore 
subjeob bo the provisions of bhe Sea Customs Aob. 

The Privy Council has held in Canada Sugar Refining Company v. 
Beg. (1) that the words ‘levy’ and oolleob only mean ‘payable'. The word 
‘levied’ means ‘paid/ and nob ‘become payable/ As the Abkari Aob 
provides for bonded warehouses, bhe offenoe of importation is nob oom- 
plete until goods are landed and there was an opportunity bo pay duty. 

The Government Notification simply restriobs the importation of 
cocaine until permission is obtained. It does not say that permission 
should be obtained even before bha article is brought into the harbour. If 
a man is in a foreign country, for instance, it is nob possible bo get a 
permit, and if he brings oooaine in a ship and then applies to the proper 
authorities for license, it would bo absurd to hold that he has committed 
an otfenoe. 

Heaton, J.: — The questions which we are asked to answer are 
these : — • 

1. Whether the conveying of a parcel of cocaine in a ship with the 
intention that such cocaine shall be landed in Bombay amounts to an 
importation within bhe meaning of section 43, Bombay Act V of 1878, if 
the ship oonbaining such cocaine. 

(a) enters Bombay harbour, 

( b) ii tied up against bhe Bombay Dock wall. 

[385] 2. Whether the Bombay harbour is a part of the Bombay 
Presidency within the meaning of section 43 of Bombay Act V of 1378. 

Whether a person who has committed bhe act referred to in question 
(1) has a loc7i3 penitmtioe while bhe oooaine remains on board ■ bhe ship 
and no attempt has been made to land it. 

The first question involves a oonsidorabion of bhe meaning of section 
43 of Bombay Aob V of 1878. That section makes penal the import of 
cocaine “in contravention of this Act or of any rule or order nuade under 
this Act." It does not appear that anything has been done in contraven- 
tion of any rule or order made under bha Act. No rule or order there- 
under exists, BO far as we are informed, prohibiting or restricting bhe 
import of cocaine. There may have been a contravention of an order 
made under section 19 of the Sea Customs Act. With that, however, wa 
are not concerned. In the absence of any rule or order relating to the 
import of cocaine and made under Bombay Aob V of 1878, all we have to 
do is to determine whether the bare provisions of the Act have boon 
disobeyed. It is said they have, and section 9 of the Aot is referred to. 
The Act may or may not give power to make a rule or order prohibiting 
or restricting the import of oooaine, but seotioa 9 does not, it seems to xuBi 
prohibit importing that drug generally; it merely prohibiba its importation 
unless duty has been paid, because oooaine is a thing liable bo the pay- 

jfc _ . A A ^ ing only bhe words of the 

Aot itself, having no rule or order mado under that Aob, that is the only 

conclusion at which I can arrive. The intention and requirement of 

section 9 in the case of articles liable to duty under the Tariff Aot are 

tliat the duty shall be paid. That intention and requirement can only 

be contravened when reasonable opportunity bo pay bhe duty has been 

afforded and has been evaded. So the import with which we are dealing 

is not an import witbm the mea ning of section 43 unless it is an import 

(1) [189;)] A. C. 73^ 
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in oonbravantiion oE the Act, that is, in the particular * case put to us, in jgog 
contravention oE the obligation to pay duty. Ordinarily, we are told duty Fbb. 8. 
is required to be paid on shore usually after the ship conveying the dutia- 
ble goods has come to rest in the harbour or dock. If this be so, the reperenoe. 

mere entry into [386] the harbour or tying up against the dock wall is 

nob importing goods in contravention oE the obligation to pay duty. 3^=1 

Further discussion oE the point is useless because the facts have nob been ^ ^ 

found by the Magistrate. , , . ■ . 221=9 Cr.L* 

So far I have assumed that on the facts stated there is an import j ^gi. 

and have only considered whether such import is in contravention of the 

Bombay Abkari Aot. There is not, in my opinion any doubt that the 

facts stated do amount bo an import. That word is stated in the Aot to 

include the conveying into any part of the Presidency of Bombay from 

any other part of India, and therefore by implication and having regard to 

the common meaning of the word, must include the conveying into any 

part of the Presidency of Bombay by sea. The Bombay Presidency is 

defined in the Bombay General Clauses Act 1901 to mean the berntones 

within British India for the time being under the administration of the 

Governor of Bombay in Council. » 

It does nob seem to be really doubted that the Bombay harbour is 
under the administration of the Governor of Bombay in council but were 
doubt on this point to arise, it could be set at rest by asoarbainmg as a 
question of fact whether the harbour in whole or in part is or is not under 

the administration of the Governor of Bombay in Council. 

The facts have not been fully stated to us. They may show that 
there has been such an evasion of opportunity to pay duty as to make 
the import punishable. That, however, is for the Magistrate bo decide. 

Ha has referred absbraob questions to us and not questions arising out ot 

facts fully ascertained and stated. . . . n i.- • 

In my opinion it is impossible bo answer the third question in a general 

form, and in any set of facts, the answer would be so dependent on the 

facts as to be a matter which the Magistrate should decide for himself. 

The other questions referred do not it seems bo me admit of more 

precise answers than those here given. 

Chandavarkar, J.;— I concur. 


33 B. 38? (=21. 0.419=11 Bora. L. R. 389.) 

[387] APPELLATE CIVIL. 
Before Mr. Justice Chandavahar. 


Trimbak GopAL Pabicharak and others {Original Defendants 6. 7, 
10 8 11). Appellants v Kbishnabao Pandurang and others 
'{Qriginil Plaintiffs and Defendants 1, 4, 12), Respondents.^ 
Krishnabao Pandurang and others (Original Plaintiffs), Appellants, 

V. VISHVANATH Gopal AND OTHERS (Original Defendants), 

Respondents.* 

[9bh February, 1909.] 


Civil Procedure Code (Act F o/ 1908). section 9^0 ivil Couri-Jurisdiciion^Suit of a 
ciZlnature^Suit hy temple committee against temple servants for declaration as 
to their right to ha ve the services performed. 

" ~~ • Cross Appeals Nos. 451 and 589 of 1907. 
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The pla-intiff-?, as meoibGcs of the committee of management of a temple, 
received anni^ally from Governroent a t^um of money for defraying the expanses 
of certain kinds of religious worsbip in the temple, and it waa obligatory upon 
them to get the worship performed by toe hereditary oCftoers or servants attach- 
ed to the temple. Those officer-, owing to quarrels among themselves, failed 
to perform the worship, with the result that the duties owing to the deity 
wore neglected and the funds in the hands of the plaintifls* remained undisbncs- 
ed for the purposes for which they wore held in trust- The plaintiffs, therefore. 
6Ied this suit against the temple servants for a declaration of the former’s 
right to disburse the funds by getting the worsbip performed by a suitable per- 
son or persons of their own choice in the event of the hereditary officers or 
servants of the temple concerned failing to perform it, and for an injunction 
to restrain those officers or servants from obstructing the plaintiffs in the 
exercise of the right so declared. It was objected to the suit that it was not 
triable by a Civil Court because its prayer was fora bare declaration of the 
plaintiffs' right either to perform by themselves or to get performed certain 
religious cscemonies in a temple, and there was no contest as to any right to 
property or to any office. 

Heldt that the suit was a civil nature. 


An action would lie against the plaintiffs by the Advocate-General acting on 
behalf of the public to compel thorn to a due execution of their particular acts 
of duty. The obligation cast on thorn by the trust gave them a corresponding 
right to disburse the funds after getting the religious worsbip for which those 
funds were intended, properly performed. Such a right was not the less of a 
civil nature though the funds were to be appropriated to religious ceremonies. 
The Court was. not called upon to enter into the adjudication of any rites or 
ceremonies as such, What it had to decide waa the right of the trustees to 
fulfil the trust unhindetod. 

[388] Second Appeals from the decision of V. M. Bodas. First 
Class Subordinate Judge. A. P., at Sholapur, confirming the decree passed 
by T. R. Kotwal, Subordinate Judge at Pandharpur. 

Suit for declaration and injunction. 

The plaintiffs were the committee of management of a temple at 
Pandarpur and as such v7ere in receipt from Government of a oertain 
allowance to meet the cost of certain religious ceremonies which came to 
be known as the Sarkari puja. 

The defendants were the representatives of the families known as 
Badves and Shovadbaries. The right to perform all the worship of the 
deity in the temple appertained to the former and it was their hereditary 
right. The other, the Shevadharios, performed a subordinate part in the 
worship and their right also was hereditary. 

On the 4th July 1902, these two classes of temple officers quarrelled 
among themselves the result of which was that the iSarkart puja and all 

other ceremonies in honour of the deity were loft unperformed that day 
and for ten consecutive days. 

Tbe plaintiffs therefore sued for a deolaration that the defendants 

unperformed the usual worship of the deity, 

and thal they were entitled to get the puja performed by the defendants, 

or if the latter refused, by other fit persons ; and for an injunotion against 

the defendants restraining them from obstructing the plaintiffs in getting 
the worship performed. a b 

The plaintiffs' olaim was decreed by the Court of first instance. And, 

on appeal, it was upheld by the lower appellate Court, on the following 
grounds: — 

plaintiff^! o^nHiTn^f of tbe rmdvog aod the Sovadhatiog oortaioly gives the 

whlVhapMued they have now olaimod%eo.uso 

DO fat as I can Boe again at any time; and the only question, 

DO lac as can see. is, whether having regard to the provisioue of section 11 of tbe 
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Oode of Civil Pcooedut<*, 1882, tbe suit can be maintained. I agree with the lower 
Court in holding that it can be. It is to be remembered that the present allowance 
from Government is the oontinuition of the old Hranii which the former Governments 
had made especially for defraying the expenses of particular picjas and other services 
to the deity. From the first, the money has been applied rigidly to those purposes and 
to no other. [389] Not only that but till the annexation of the Satara Kaj the appli- 
cation of the money had actually been made by the officers of Government them- 
selves. In sanctioning the continuance of the allowance, the present Government has 
also specifically mentioned the several pvjas and services to which the money should 
be applied by the committee of management appointed by them. It is admitted and 
proved that the Badves and Sevadharies have no right to stop the morning and other 
pujas and the plaintifis’ right to have them done through the Sarkati Badves that is, a 
descendant of Bhimaji or his representative. All this goes to show that the present 
is a suit not to vindicate plaintifis’ right to a mere dignity or merely for a declar- 
ation of their tight to have certain religious ceremonies performed, but for something 
more which is one of a civil nature." 


1909 
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The parties appealed fjo the High Court. 

Q. S. Bao for the Shevadhari defendants : — This suit is not of a civil 
nature. It is brought to enforce religious duties ; and is therefore not 
cognizable by a Civil Court. See Vasudev v. Vamnaji (1); Bamrao v. Bus- 
tumkhan (2); Waman Jagannaih Joshi v. Balaji Kusaji Patil (3); Vanama- 
malai Bhashvakar v. Krishnaswami Thathachariar (4); Subharaya Muda- 
liar V. Vedantachariar (5); Kooni Meera Sahib v. Mahomed Meera 
Sahib (6); Krishnasami Ayyangar v. Samaram Singrachariar (7). 

Ghamier (with S. S, Patkar) for the Badve defendants was heard in 
Bupporh of Mr. Eao*s contentions. 

D. A. Kharet with P. D. Bhidet for the plaintiffs The, suit is not of 
a religious but of a civil nature. It is brought to vindicate the natural 
rights of each private individual to enter a temple and perform the wor- 
ship. In this the plaintiffs in common with other private individuals were 
obstructed and they have brought this suit to vindicate their civil rights. 

ChaNDAVARKAR, J. — It is contended for the appellants, on the autho- 
rity of this Court's decision in Vasudev v. Vamnaji (I), that a Civil Court 
has no jurisdiction to try a suit of the present character because its prayer 
is for a bare declaration of the plaintiffs’ right either to perform by them- 
selves or to get performed certain religious ceremonies in a temple, and there 
[390j is no contest as to any right to property or to any office. Care- 
fully analysed, the suit is not of that nature. The plaintiffs are members 
of the Committee of Management of the Temple of Shri Viihoba and Shri 
Bahhmahai at Pandbarpur. They hold the office under a sanad from 
Government and receive annually a certain sum of money for defraying 
the expenses of certain kinds of religious worship in the Temple known as 
Sirkari Puja, The obligation is attached to Tihat office to get that wor- 
ship performed by the hereditary officers or servants attached to the 
Temple. The plaintiffs complain that those officers, owing to quarrels 
among themselves, have failed to perform the worship with the result that 
the duties owing to the idol are neglected and the funds in- the hands of 
the plaintiffs undisbursed for the purposes for which the plaintiffs hold 
those funds in trust. Accordingly, they ask for a declaration of their right 
to disburse the funds by getting the worship performed by a suitable per- 
son or persons of their own choice in the event of the hereditary officers or 
servants of the Temple concerned failing to perform it; and they ask for 

(1) (1880) 5 Bom. 80. (5) (1904) 28 Mid. 23. 

(2) (1901) 26 Bom. 198. (6) (1906) 30 Mad. 15. 

(3) (1888) 14 Bom. 167. (7) (1906) 80 Mad. 158. 

(4) (1905) 16 M. L. J. 160. 
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1903 injunotiion bo rosfjrain those officers or servants from obstructing the 

Fbb. 9. platiitiCfs in the exercise of the right so declared. 

'TiLA facts above stated, which are found proved by both the Courts 

below, distinguish the present case from that in Ya^sudev v. Yamnaji (1), 

The latter was a case of bare religioua worship. Here the plaintiffs are 

33 8.337=2 trustees of a public charitable trust holding moneys in their hands for dis- 

posal in a certain manner for certain defined purposes. They hold the 
funds on behalf of the public for the benefit of the deity of the Temple, 
who, in Hindu Law, is considered as a sacred entity, or ideal personality 
possessing proprietary rights ; see Thackerseu Dewraj v. Hurbh^im Nwr- 
367/ (2). The deity of the Temple being, according to that law, a juridical 
person as “the ideal embodiment of a pious or benevolent idea as the 
centre of the foundation, this artificial subject of rights is as capable 
of taking offerings of cash and jewels as of land. Those who take pysi- 
oal possession of the one as of the other kind of property incur thereby a 
[391] responsibility for its due application to the purpose of the founda- 
tion. . . . They are answerable as trustees . . . and a remedy may 

be sought against them for mal-administration by a suit open to any one 
interested:’’ Manohar Oantsh v, Lakhmiram Qovindravi (3). It would be 
so in the case of non-administration also. An action would lie against 
them by the Advocate- General acting on behalf of the public bo compel 
them to a due execution of their particular acts of duty. The obligation 
oast on them by the trust gives them a corresponding right to disburee the 
funds after getting the religious worship, for wbioh those funds are intend- 
ed, properly performed. Such a right is not the less of a civil nature 
though the funds ate to be appropriated bo religious ceremonies. The 
Court is nob called upon to enter into the adjudication of any rites or 
ceremonies as such. What it has to decide is the right of the trustees to 
fulfil the trust unhindered. 

The suit was brought against two sets of defendants — one consisting 
of the Badves and the other consisting of the Shevadharis, of the Temple. 
The lower Courts have given to the plaintiffs a decree as against both the 
classes of defendants. But it is urgued in this second appeal that the 
decree is erroneous in law so far as it affects those Shevadharis who are nob 
Pujaris, because these Lad nothing to do with the dispute between the 
Badves and the other Shevadharis which led to the stoppage of the wor- 
ship and compelled the plaintiffs to file the suit. This objection does not 
appear to have been raised in the lower appellate Court. That Court has 
found that the plaintiffs had to sue because of the conduct of the Badves 
and the Shevadhins. That finding of fact included all classes of Sheva* 
dhatis. Even assuming that the Shevadhari defendants, who are not 
Pujaris. had done nothing before suit to give the plaintiffs a cause of 
action against them, the denial of the plaintiffs’ right by them in their 
written statements is sufficient in law bo cure that defect and entitle the 
plaintiffs to the declaration claimed as against them under section 42 of 
the Specific Relief Act. 

The decree of the lower Court declares the right of the plaintiffs to 
get the worship performed by ‘ their Badves appointed [392] perpetually, 
1)^2., the descendants of Bhimaji,” Lor the appellants it is complained 
that this term of the decree ignores the rights which they have according 
to the decrees passed by this Court in litigation between them and the 
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(3) (1887) 12 Bom. 247. at p. 266. 
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Badves. I do not think that tha declaration V7as intended by the lowar 
Courts to have any such result. But to prevent all ambiguity or miscon- 
struction. I would add the words, “ with due regard Appeulatb 

lared rights of the other Badves and the Shevadhan^ , after the words above oiviD. 
quoted. As to the Second appeal preferred by Mr. Chamier s clients lb. 

A. 488 of 1907) I do not think that there is any conflict or inconsistency 
between the decree passed by the Subordinate Judge Mr. Kotval, and that 
passed by the Subordinate Judge Mr. Karkare, both of which have been 

confirmed by the lower appeal Court. . ■ i. tu 

The lower Court’s decree is imperfect in that it does not give to the 

plaintiffs the particular relief for which the suit was brought. They asked 

for a declaration that in the event of the Badves the Shevadhans 

refusing or failing to perform the Sirkan Pujas, they (the plaintiffs) were 
entitled to get the pu/as performed by a suitable person or persons of 
their choice. This declaration must be added to the decree. 

The result is that the lower Court’s decree must be modified by 
adding the words and the delarations above mentioned. As to costs, the 
appellants in Second Appeal No. 454 of 1907 must pay the costs of the 
respondents (separate sets for plaintiffs and the respondent defendants). In 
Second Appeals 588 and 589. the appellants must have their costs from 
the respondents. In Second Appeal 488 of 1907 each party should bear 

his own costs. _ . , 

Decree vaned» 


33 B. 393 (=8 I. C. 511=10 Eom. L. R. 498.) 

[393] APPELLATE CIVIL. 

Before Mr. Justice Ghandavarakar and Mr. Justice Knight 

EA3ENDEALAI, MANEKLAL (ORIGINAL PLAINTIFF). ilppellOnf. V. 

The Surat City Municipality {Original Defenaanth 

Eespondent.^ 

[11th February, 1909.] 

maUaeme^Uunicipality-The Municipality not keeping a ditch and sluices at a dam 
^ in proper order^Colleciian of the storm water tn the ditch— The water passing over 

lands oj another and doing damage — Misfeasance. 

The plaintiS sued to recover damages from the defendant MunioipaUty for 
iniurv donrto his property by storm water. The water had collected m an 
adioining ditch, which the Municipality had not kept m a state of repair, but 
had allowedrtto be choked with the rubbish of the town. They 

Held, that there was mialeaaanoe on the part of the Munioipality - ^ 

had turned their worka by their negligence into a ® f 

■water oolleoted on their propetty-the 

that, therefete, they were liable for the damage caused thereby. 

BoroU97i of Bathurst v. Macpherson (1), followed. 

Appeal from the decision of Jehangirji B. Modi, First Class Subordi- 
nate Judge at Surat. * . ^ x. i. , tu 

The facts of this case are set forth in the judgment at length. 

Bap tista with N. M. Samarth, for the appellant. 

• First Appeal No. 124 of 1909. 

(1) (1879) 4 App. Caa. 256. 
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iggg The Government Pleader, for fjha respondenb. 

FEB. 11. Knight J-— The facts of bhisca.se arc set forth in the able and 

App^TB elaborate judgment of the learned First Class Subordinate Judge. Briefly. 
OiviD, the plaintiff sues to recover damages from the Surat Municipality on 
— account of injury done by storm water to certain garden land of his 
known as the Gopitalao. alleging that it was owing to the negligence of 
Bom i R tbe Municipality that the water first broke into his garden, and that hav- 
498. ing broken in, it did not drain off, 

[394] The negligence alleged is of three kinds : firstly, improper and 
inadequate construction of the sluice gate known as the Maooadam; 
secondly, defendant’s refusal or omission to drain the water off the garden 
by means of a disused culvert that once connected it with the main ditch; 
and thirdly, defendant’s failure to keep the ditch cleared from obstruction 
and the sluice gate in proper working order. 

Now, the first of these allegations is demonstrated to be unsustaina- 
ble by the plaintiff’s own expert witness, as the learned Subordinate 
Judge has shown. Mr. Maneklal, Engineer (Exhibit 23) deposes that If 
the sluice gates had been kept open, the Gopitalao would not have suffer- 
ed any damage from the overflotv of the waters. Evidently, thereforOi 
plaintiff cannot assert that the damage was caused to his property by faul- 
ty construction of the original works. 


The Beoond, we think, discloses no good cause of action against the 
Municipality. It seems that at one time the Gopitalao was used as an 
overflow reservoir from the Maoca ditch itself, and, in order to subserve 
this end, was connected with it by a culvert designed, not to drain the 
water from the Gopitalao, bub bo draw it off from the ditch. This arrange- 
ment was abandoned, many years ago, in 1875, when the culvert was 
finally closed. It is probable perhaps that if it had been opened after the 
irruption of the heavy flood which has given rise to this suit, much of the 
damage caused to the garden that now occupies the bed of the Gopitalao 
might have been averted. Bub we are not satisfied upon the evidence that 
it was reasonably possible to re-open it at the time. The plan put in 
indicates that it had become deeply embedded in silt or rubbish on the 
ditch side, while on the Gopitalao side it was many feet under water. 
Under any oiroumsbanoes, it was just as easy for the plaintiff to open it as 
for the Municipality ; and, although the latter declined to undertake the 
job when the plaintiff suggested that they should do so, it is not pretended 
that they offered any objection or hindrance to his doing it himself. 


We are now left with the third allegation of negligence, viz,, that the 
Municipality allowed the ditch to become choked by silt and rubbish, and 
that the sluice gates were not in proper [393] working order. This 
demands more serious treatment than the other two, and we think that 
it has not received adequate consideration in Mr. Modi's otherwise excellent 
judgment. 

To oommenoa with, this item of negligence was explicitly asserted in 
the plaint. "The defendant Corporation has. instead of preserving the 
ditch in its original condition, filled up the greater portion of it with the 
rubbish of the town;” and again, "this rush (of water) was owing to the 
defendant having filled up the ditch as above and the consequent incapa- 
city of the ditch bo contain the rain water;” and, "the sluioea in the dam 
had not been kept in the condition in which they ought to have boon 
kept, the openings having been kept closed." 
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All this is definiSa enongh. The allogafiion re-appears in the firsfi 1909 
material issne framed by the Subordinate Judge who oommenoed the 
trial, Mr. Chimanlal “ Whether therein water on July 16lih, 1902, rush- 
ed into the Gopitalao, knocking down its western gate, on account of the oiVir.. 

defendant’s negligence in not keeping its ditch on the north in proper 

order, and in not adopting measures, etc., etc.” It is noticeable that this 38B 393=3 
is practically the only allegation of fact embodied in the issues, which 
make no explicit reference to the other two items of negligence. Judging jga.' 
from the pleadings and the issues, the ordinary reader would conclude 
that plaintiff complained of little or nothing beyond the failure of the 
Municipality to maintain the drainage arrangements in proper order, and 
that what Mr. Modi terms the main charge of negligence, to which he has 
devoted the bulk of h'ls judgment, was more in the nature of formal or 
subsidiary pleading. No doubt, the course adopted by the learned counsel 
engaged for the plaintiff, who even in the argument which ha addressed 
to us seemed to have failed to grasp the strong point of his client’s ease, 
was primarily answerable for this; though it is difficult to understand how 
after his own expert witness’ admission in examination-in-chief (quoted 
above) he can have thought it worth while to prosecute the so-called main 
charge of negligence further. The result, however, was important, for it 
not only diverted the attention of the Court from the real matter in dis- 
pute to others which hardly [396] needed discussion, but, as we shall 
shortly show, led everyone concerned to ignore the most important piece 

of evidence on the record. 

In his detailed report (Exhibit 25) Mr. Maneklal, Engineer, after 
reciting a number of positive facts that he had observed, wrote : “ From 

those tacts it can easily be admitted that the old channel has been filled 
up with enormous quantities of silt which the defendants appear never 
either to have noticed or taken care to remove.” The channel here means 
the ditch, as the context shews, and not, as plaintiff s counsel supposed, 
the abandoned culvert. There Is certainly room for misunderstanding, 
inasmuch as the preceding portion -of the paragraph is mainly occupied 
with the culvert ; but the passage immediately succeeding— This channel 
runs with almost a uniform slope till it roaches Macoa dam ’’—places the 
meaning beyond doubt. The stream, Mr. Maneklal continues, outs a 
number of narrow passages all along through the silt. There are no 
regular side slopes, and the bed seems to have been in some places on or 
about the same level as the surrounding ground.” The picture delineated 
is clear and intelligible, and we must express our regret that the mis- 
apprehension to which we have referred caused these important assertions 
to pass almost unnoticed in the oral examination of the witness. 

They received however very substantial corroboration. Mr White, 
the Executive Engineer of Surat, writing in 1876, observed : The lower 

sluices of the Macca dam are vary much silted up, about 5 feet 

of silt having accumulated on the up stream side of the dam. If that 
was the slate of affairs in 1876 (we are not sure as to the precise year, 
but the argument would be as strong even if it v^ere 1896). it can easily 
be conjectured what the condition of the ditch must have been m 1902. 

For here we may observe that the defendant Municipality have not 
asserted, much less attempted to prove, that they ever spent one farthing, 

or employed one single coolie, in keeping the ditch clear. 

With this the plaintiff can claim to have laid a very solid foundation 
for his charge of negligence against the Municipality in the detail indicated. 
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Plftcinr- whollv on one the re'^t of [397] his oral evidence, we now 

f,nme to the very important ovidenoe to which we referred above *, a doou- 

. ni^nt Imrind comnlotnly onb of sicjht under the silt of irrelevant di?oussion, 

appellate p^i,,^rned. not hv the ofTorbs of the Cona'=el for the plaintiff, but by 

nnr own unaided resea’^che^. . i • t_ • 

Thi^^ docnmonb is bo ho found below Exhibit 3i), which is an applica- 
tion made by the plaintiff to the Mnnicipallty on July 28. 1902, only 
tw-lvo davs after the Hood, and while the water was still sbandinj^ in his 
(garden He heeded bho ATnnn,c*;me O'^mmitbea to inquire into the damage 
that wa- beinn done to his property ; and the application was forwarded 
with an endor^'oment over the Municipal Secretary's signature to the 


OrviL. 
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followinrt effect : — . . , 

*' With reference to the above, the undersigned begs to state that on 

the (lav montiion.^'l bv Mr. Mannkla! {i. r., .Tulv IVbb, the clay after the 
flon(l. bnt perban=i the day of the llool itself is intended) it was found by 
thn Municipal Ovorcc'r that the oponins=; of the sluice under the Maooa 
; hriddr, wore choked up with woods, sedges and silt and were rendered un- 
4 workable; and as fears wore entertained of a risinq in the Tapti, it was 
irnperativolv necessary to keep (t. (?., put) the sluices in working order. 
The Municipal Overseer tiad therefore sent a party to clear off the sluices, 
iq U'^uiillv dono On “^ueb occasion-. 

Thi^ is dated 29tb Tulv 1902. 

Now how tho writer of this ondorsement cDuld have the impudence 
to c'tand in the witness box and ssvoar that “ ho know that the sluices 
used to be kept open,” and that bo merely sent and made inquirie*! in 
order to make certain, wo hud it difTioalt to understand. Still more 
marvellous is it that ho should have been allowed bo leave the witness 
box wibVtont beino confronted with this endorsement and Msked to reconcile 
it with his evidence. Exhihibs 34. 37, 38 anl 40 wore shown to him. it 
appear-^^, hut the viballv important Exhibit 39 was wholly overlooked. 

Tn the linbt of tbnt endorsement however it is an easy task to appraise 
at its true vnlue both the evidence of the Seoretary and that of the Fire 
Erignde Sunorinton lent (Exhibit 071 who supports him. The latter 
pentleman would have ns believe that ” the ■strict rule is that the sluices 
are alwavs to bo kept open. [^98] All the sluices in the city are cleaned 
and oilod in the beginning of Juno.” He being the head of the Depart- 
ment charged with the duty of seeing this done, it is natural enough that 
ho rhonid protend that ho punobnallv di^^chargod the duty during the year 
in qneciion. Tt is cignibcant however that the private diary which he 
produced in Court Mmwod that the Mnioos wore greased on July 31st, but 
contained no such entry prior to that date (” bnt there is no entry in May 
and June ; for that was done at the usual time punctually ") ; and that 
other entries chow that on August 29th some silt was cleared away, and 
on bho 7bh September bho sluices wore again greased. That is to say, 
the bonk indicates that a great deal of attention was paid to the dam after 
the flood, and none at all hoforo. It is also bo bo noted that this witness 
proves that the Seoretary vi^uted the dam during bho flood ; so that the 
contents of the ondor^^oraoiit cannot bo cast aside as more hearsay. 

We may now return to the ” inberostod " evidence of plaintiff’s unole 
Maneklal (Exhibit 30), armed with the moans of gauging its probabilit^g 
Ho tells us that ho visited the dam on bho afternoon of bho flood, and 
found the Ovor^oev there, with the Fire Brigade Suporintondent and half a 
dozen coolies, busily engaged in trying to open tho sluicos. The Oveneer 
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bold him that the gates had long been closeci, and that it was therefore 
difficult to open them ; and he came away. This of course the Overseer 
and other Municipal employes deny ; but it accords too closely with the 
statements made in the endorsement nob to command our credence. The 
Overseer, it may be noted, admits that the rubbish and silt brought down 
by the water were removed by the Municipality after the 16th of July 33 B. 393=3 
(Exhibit 60) ; and the Fire Brigade Superintendent assures us that violent 1- 611=10 

rain such as that which produced this hoed would not deposit any silt 
near the dam. It must therefore follow that the silt removed was the 
result of prior accumulations. 

Emphasizing once more the omission of the defendant Municipality 
to prove, or even to assert, that they had ever made the smallest provision 
for keeping the ditch clear prior to the llood, we may here quit the 
evidence. The conclusions to which it points are manifest. The carry- 
ing capacity of the ditch had [399] been greatly reduced by the gradual 
accumulation of silt and rubbish in its bed, and the Municipality had 
done nothing to maintain it in proper order. The sluices at the dam 
“ were choked up with weeds, sedges and silt and were rendered unwork- 
able ” in the Secretary’s own words ; and thj water therefore collected in 
a channel of reduced capacity, and, unable to discharge itself through the 
sluices, burst into plaintiff’s garden. In other words, the material allega- 
tions in the plaint are fully borne out by the evidence. It now remains 
bo determine the legal consequence of this finding. 

It is argued for the repondent Municipality, on the authority of the 
ruling of this Court in Achratlal v. The Ahmedabad Municipality (1), that 
the facts held proved above amount to no more than non-feasance, for 
which the respondent is not liable in damages at the instance of any pri- 
vate individual. In that case it was held that there being no duty cast 
upon the Municipality by the District Municipal Act to repair roads vested 
in it, no person injured by the non-repair of such a road could sue it for 
damages, because the omission of the Municipality* bo repair was non- 
feasance. But, as has been pointed out by the House of Lords in Mayor 
&c. of Shoreditch v. Bull (2), “ the distinction between non-feasance and 
mis-feasance might be carried too far,” and ” in some cases non-feasance 
might be equivalent bo mis-feasance.” And of the latter Borough of 
Bathurst v. Maephtrson (3), affords an illustration. The facts of that case 
were as follows: — The Borough of Bathurst bad constructed a barrel drain 
under or in proximity to the highway. The drain having fallen into dis- 
repair, a portion of the highway subsided into it, leaving a hole into 
which the plaintiff’s horse fell as he was riding along the highway, with 
the result that he sustained personal injuries. The Privy Council held 
upon these facts that the Municipality having constructed the barrel drain 
was bound to keep it in a state of repair which would prevent its causing a 
dangerous hole to be formed in the highway. That decision is explained 
in these berms by the Privy Council in Municipal Council of Sydney v. 

Bourke (4) : — 

[400] “ The ratio decidendi was that the defendants had caused a 
nuisance in the highway. It was entirely independant of the questions 
whether there was an obligation bo keep the highway in repair, and 
whether any person injured by the breach of such a duty could maintain 
an action. The case was not treated as one of mere non-feasance, and 


( 1 ) (1904) 28 Bom, 340: 6 Bom.L. R. 76. (S) (1870) 4 App. Gas. 256. 

(2) (1904) 20 T. h. R. 254. (4) [1895] A. C. 433 at p. 441. 
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iadeeJ itj wai nob so. Tna delaaitiobs haJ oraabai a nuisanoa. Having 
Feb 11. made the drain, and failed bo keap ib in suah a ooudibion bhab bha road 
’ would nob fall inbo ib, bney ware jusb aj maob liable a,i if bhey had made 
APPELLATE esoavabion wibhoub ooasbruoOiag bna drain, and bhe road had” oonse- 

quenbly subsided and become founderous.’' 

flaB. 333=3 Similarly here, bhe raspondenb Munioipaliby consbruebed faho dam in 

■ ^ ft \ t A ^ A >V ^ 1 t-- ft ft 


m. 


OO !>' OJ'J— O • - - — 

L C. Bil=l0 the Maooa creek, and by nob keeping tho diboh pioperly clean bub by 
Bom. L. R. allowing ib bo fill wibh siib and permitting bha dam bo be choked with weeds 

and sedges, burned their works by their negligence inbo a nuisance so as 
bo throw bhe water oolieobed on their property— bha said creek— into 
appellant's land. That is a clear aob of mis-feasanoe and falls within the 
principle of law illusrabed in Borough of Baihurst v. iklacj^/ierson (1). The 
respondenb’e aob is similar bo bhab oi a man who brings water on bo his 
own land and dams ib up so bhab if ib breaks away ib must be a danger 
bo his neighbour and must do him injury ; there bhe man is liable, though 
he does nothing bo let bhe water oub, bub io bursts away without any 
subsequent act of his. (See bhe judgment of Brebb M, R. in Wh^Lley v. 
Lancashtrt and Yorkshire Batlway Company, (2)) 


On bhe question of damages bobh parties through faheir respeobiva 
pleaders agree before us bo abide by bhe decision of bhe Colleobor of Surat 
acting as arbitrator in the mabbar. The Gollooboi to give hia award and 
send ib bo this Court within two monbha — bhe time bo be extended if 
necessary. Liberty bo apply. 

l^ote — Subsequently an applioatiou foe a review of this judgment was ca- 
fused. 


33 B. 401 (=11 Boiu. L. R. 406=2 1. C. 431). 

[401] APPELLATE CIVIL. 

Before Mr* Justice Chandavarkar and Mr. Justice Heaton. 


BeaURAO alias Ramghandra JiWAJi PxxRE {Original Flaintiffh 
Appellant, v. Radhabai kom Laxumaw JivAJi PixuE ajnd oxhers 

{Oiiginai Defendants), licspondents.'^ 

[^bh March, 19o9.j 

Arbitration — Atvard^Suit to jilo an awanl—Want oj jurtsdteiion in the arbitrators 

canbe picaded^Atoard IS cguivaluA to a judijnunt bven bojore a decree is passed 
upon the award — Partition is ejjccied by the atvard itself. 

When A suit is brought to enforce an award a p.ftity to it oan urgeandahow 

that it is nob binding upon him on the ground of want of jucisdioUon in the 
arbitrators. 


An award is oquivalonb to a judgment whether it has passed into a daoiaa oi 
not. It is binding upon the parties. In oases where it directs partition to be 
efleotod, it dissolves bhe joint family and fcopi the moment of its data ib seveti 
their joint intoreBts. 

[aef. 35 B. 153.] 


Judg^i? ifeVau*” V. V. Phadke. Fusb Class Suboidmato 


Piijt appa;>l No. 61 ol 1903. 


(1) (1879) i App. 048. 266. 

(2) (1381) ISQ. B.Um at p. 187. 


(3) (1391) 18 Cal. 414. 

(4) (1908) 11 Bom. L. B. SO. 
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Laxman and Bhaurao (plaintiff) were two brothers who lived to- ^oQn 
gather. Disputes arose between them and they referred their disputes to 9 . 

arbitration. 'She arbitrators delivered the award which effected a parti- 

bion between the two brothers. APfBLiiATE 

Bhaurao next applied to the Court for a decree in the terms of the 
award. Laxmanrao opposed his application. Bub before it could be ad- 33 b. 401=11 
judioated upon by the Court, Laxmanrao died. Bffaurao thou withdrew Bom. L. R. 
his application. 406=2 1. C. 

Bhaurao filed the present suit wherein he claimed possession of the 
whole property, alleging that no decree having been tak^n upon the award, 
the brothers were not divided in interest, and that the whole property 
survived to him. 

[402] His claim was resisted by the widow of Laxmanrao. 


The Subordinate Judge rejected the plaintiff’s suit for reasons whioh 
he expressed as follows 

Whethac aa award can be said to effect separation as soon as it is passed is a 
question uatouoked by any decision, and so far as 1 am aware there is no Bombay 
ruling covering the point. In two cases the Madras High Court has decided (1. L. H. 

Mcid. 290 ; 1. L. R. 20 Maid. 49 that aa award ia a final Judgment, that partition 
18 to be deemed as effected on the dale of the award and that an award bars any fresh 
fiuil for partition. It appears that in the case in Vol. 19 all the parties had objected 
to the award and still the Court held that the parties must be held to be bound by it. 
The above authorities govern the present case and i have no hesitation in following 
them. The award being thus binding on the parlies the plaintiff must bring a suit to 
enforce it. He cannot pretend to ignore it and claim the entire pcopetty in contra- 
vention of the terins of the award aa if he has become the sole o wner of the entire 
ptopeifiy by the death of his brother. 


The plaintiff appealed to the High Court. 

B» Chdubdl and S, 3. Patkar, for the appellant : — The cases of 
Kri$hn<^ Panda v. Balaram Panda (1) and iSubbaraya Ch&tti v. Sudasiva 
Oh$tii (2) cited by the lower Court do nob apply bo the present case be- 
cause when the parties referred the matter to the arbitrators each main- 
tained that he was the owner of the whole property — they did not concede 
that the property was )oint. The question whioh the arbitrators had to 
decide was whether the property was the self-acquired property of any of 
the patties to the suit or was joint property and could not go further and 
decide that the property should be partitioned. The anbitrators had no 
jurisdiobion to go beyond the reference and to bring about a disruption of 
the joint property without the consent of the parties. Secondly, the 
award was only an inchoate partition. When the appiioabicn for filing 
the award was numbered as a suit, Laxman, the younger brother, thought 
he would survive the appellant and raised various objections to the award 
including the objection that the award V 7 as not a legal award. But 
Laxman died and the application was withdrawn by the appellant. Till 
the awrd was filed, there could not be said bo be a final decree. It has 
been held that so long as a decree for [403] partition remains under 
^peal, it does not effect severance ; Sakharam Mahadev Dange v. Hart 
M-nahna Dange (^). We say that the award was at most an inchoate 
-partiMon and did not effect severance : Babaji Parshram v. Kaihibai ( 4 ). 

respondent The point as to want of jurisdiction in 
tne arbitrators to effect partition as beings beyond the reference was not 

raised m the Court below. On the second point award is equivalent to a 

judgment : JLalda$ v. Bai Lala ( 6 ). 




U) (1896) 19 Mad. 290. 
2) (1897) 20 Mad. 190. 

W (1881) 6 £ou. 113, 


(i) ( 1879; 1 Bom. lo7. 

(3) (1908) 11 Bom. L. B. 20. 





83 Bom. 404 Indian high goubi beporis ttoL 

CEiANDAVAiiKAB, J.: — The firbb poinb raised on appeal is bhab bhe 
MAB 9 decision of the aibifcrafcors with regard bo bhe parbibion Virhioh they direobed 

1 ■ to be made by bhe a 7 ?ard was ^dtra vires, because bhere was no submission 

Appedlate upoa thab poiufa bo bhoir judgmenb and thab, therefore, the awaid.so far as 
OiViD, direcbion as to paibition was concerned was invalid and nob binding 

33 B'm=ll upon the paitles. lb is no doubt open bo the appellant to urge and show 
Bom.L. B. that bhe award is nob binding upon him for want of jurisdiction in bhe 
306-2 1. C. arbitrators. Bub bhe question of jurisdiction burns in bhe case on a ques- 

tion of fact, viz., did the submission or refotenco bo arbitration include the 
question of partition or was it confined only to bhe dispute whether the 
property was joint or self-acquired ? The former like the latter question 
depended upon evidence. But the pleadings in the Court below show 
that that question was nob only nob raised there bub was virtually waived. 
On the basis that the award was valid wbab was urged in bhe Court below 
was that bhe award did not effect a partition by metes and bounds or 
create a severance of interests between the two brothers, and dissolve the 
co-parcenary between them, bub that it merely resulted in an inchoate 
partition, which could nob legally bake effect until bhe award passed into a 
decree. 

It was urged that the award, so long as it did nob pass into a decree, 
could nob effect severance of interests between the brothers. Bub that is 
nob bhe law. Muhaynmad Newaz Kh(t>n v. Alain Khan (l) and Laldas v. 
Bai Lala (2) are authorities [404] for the proposition that an award is 
equivalent to a judgmenb, whebber ib has passed inbo a decree or nob. It 
is binding upon bhe parties. And where ib directs partition to be eff0ote3, 
it dissolves the joint family, and from the moment of its date severs their 
joint interests. On those grounds we confirm the decree with costs. 

Decree conjiTyned, 


33 B. Bom. L. R.,64l:=:3 I. 0. 745.) 

APPELLATE CIVIL. 

Before Mr. Justice Ghandavarkar and Mr, Justke Heaton. 


Anandi alias SiHTABAl kovi Ram Pai (0/*ft7fnal Plaintiff)* 
Appellant v. llAui Suua F,\i and oi'HERS (Ortfifinal Defendants), 

Bespondents.^ 

[18bb March, 1901).] 

Hindu law^MitoliBhara- Sr/crossinji to the dJopfCci joa— 

mother cvUllcd to Buccced in prcfcrcnec /o adoptive father. 

Undot the Milukshara school of lliudii law tho ndojitivo inotbor ia entitlod to 
auocood, in ptcforouoo to bUo udoptivo fiithor, to a aon takon in adoption* 

[Ref. -IB Cal. Oli ] 

Second appeal from tho decision of 0. C. Boyd, District Judge of 

Kanata, oontirmmg the decree passed by K, R. Natu, Subordinate Judge 
at Kumta. 


• Beoond Appeal No. BOO of 1907. 

(1) fl89l) 18 Cal. 414. [i) (igo8) 11 Bom. L. R. SjO. 
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The relationship between the parties to this suit appears from the 
following genealogical tree : — 


1909 

MAR. 18. 


Nf»g Pai. 


I 

Subha Pai. 


Upeuflra Pai Waman Pai Keshav Pai Shrinivas 
(defendants), (defendant 4). married (adopted). 

Eukmini 
(defendant 2). 


I 

Ram Pai 
(defendant 5) 

I married 

Hari Pai Anandi 
(defendant 1) fplaintiS). 

adopted 

I 

Shrinivas. 


Appellate 

Civil. 

33 B. 4C4=il 
Bom, L. R. 
641=3 I. C. 
745. 


The parties shown in the above genealogical tree were living 
together as a joint family. A partition took place between [405] them on 
the 10th August 1888. At this partition Kam Pai (defendant 5) obtained 
on8*halE share and the five sons of Subha Pai obtained the other half. 

Both Earn Pat and his wife Anandi adopted Subha Pai*s son Shrini- 
was as their son. But subsequently to the adoption, a son, Parshobfam, 
was born to them. They therefore alloted to Shrlnivas one-fourth of the 
moietv of the estate which had on partition come to the hands of Ram 
Pai. Thus Shrinivas obtained l/8th share of the entire estate. 

Shrinivas died a bachelor on the 29th July 1892. 

On the 25bh July 1904. Anandi filed this suit to recover Shrinivas' 

l/8tb share in the family property. 

The defendants Csons of Subha PaO and Ram Pai resisted her claim. 

The Subordinate Judge dismissed the suit on the ground that Anandi 
as the adoptive mother of Shrinivas was not entitled to succeed in pre- 
ference to the adoptive father. His reasons were as follows : 

“Although under Mitakehara ■which prevails here a rnothec by birth would be a 
preferable heir to father by birth, still whether an adoptive mother would have a pre- 
ferenoe to an arlonfeivs has not* so fat I kDOW» been yet decided by any of the 

High Courts. No such decision has been pointed out to me. The reasons which give 
a preference to a mother by birth over a father by birth do not, I t link, apply in the 
case of an adoptive mother. By many commentators, a mother by birth is preferred 
to the father by birth upon considerations derived from a oompatison of the respective 
degrees in which mother and father share, in the composition of the sons, while the 
Mitakshara prefers her on the ground of greater propinquity (Mayne, section 621), 
Paragraph 167 of Mavne discusses the ouestion of the preference amongst the several 
widows of deceased’s adoptive father. But no authority is cited as to whether an 
adoptive mother would have a preference to an adoptive father. In the present case 
the adoption of Shrinivas was made hy deceased, defendant 6. According to the 
Mitakshara, it has been decided in Bombay that a step-mother cannot be introduced 
as an heir under the word mala (mother) but that she is a more distant heir as the 
wife of goiraja saptnda and therefore herself a gotraja sapinda according to the doc- 
trines of this Presidency (vide 1. L. R. 19 Bom. 7071. Just as therefore a step-mother 
cannot have a preference to a father by birth, so I think an adoptive mother cannot 
have a preference to an adoptive father." 

[406] On appeal this decree was confirmed by the District Judge. 

The plaintiff appealed to the High Court. 

S. S. Patkatt for the appellant : — We submit that the adoptive 
mother is entitled to succeed to the estate of the son taken in adoption in 
preference to the adoptive father. She has the preferential right to succeed 
if the son is natural born. The grounds bo her preference are (1) that 
Mata comes first in the compound Maiapitharaw, (2) that the mother is not 
necessarily common to all sons but the father is ; and (3) that she is nearer 
by propinquity. On the texts, the adoptive mother is entitled to preference; 
and even according to decided oases an adopted son occupies the same 


265 



88 Bom. 407 


IHD!AH HIGH OOUBS BBPOBSB 


nroi, 


6il=3 L a 
745. 


1909 positiion a 9 a natural son exoGpt in a few instanoes which are defined both 
MAB. 18 l in the Datteka Chandrika and Dafctaka Mimansa. See Kali Komul 
~~~ Mozoomdar v. Uma Shuvkur Moiira (1). An adopted son is heir to the 
stridhan of his adoptive mother: Teencowree Chatterjee v. Dinonath 
-LL* Bamrjee (2). He has the rights of succession as a natural son: Surjokani 
88 B. 404=11 Nundi v. Mohesh Chundrr Dull Sham Kuar v. Qaya Din (4); Mayne’s 
Bora. L. R. Hindu Law, page 214, section 164; page 217 sections 166, 167 (7th Edn.). 

S. V. Polrhar^ for the respondent Tn the case of a natural son, the 
mother enjoys preference because she has conceived and nurtured him. 
This reason does not apply to an adopted son. It is competent to a 
bachelor to adopt : Qopal Anant v. Narayan Ganesh (5) and in that event 
the father would be the heir. Thus, the father has the preferential right ; 
and he has been accorded it by other commentators. 

Chandavabkar, .T. — The sole question argued in this second appeal 
is whether, under the Hindu Law, governed by the Mitaksbara School, the 
adoptive father or the adoptive mother is the preferential heir to an 
adopted SOD. According to the Mitaksbara, when a son dies, leaving his 
parents as his heirs, the mother succeeds to the son’s estate before the 
father. Both the Courts below have, however, held in the present case 
that [407] the rule in question applies only to the estate of a natural- 
born hut not to that of an adopted son dying. 

The learned Subordinate Judge says : — 

“ The reasons which give a preference to a mother by birth over a lathee by 
birth do not, I thmk, apply in the case of an adoptive mother. By many commenta- 
tors a mother by birth is preferred to the father by birth upon considerations derived 
from a ooraparion of the respective degrees in which mother and father share In the 
composition of the son, while the Mitaksbara prefers her on • the ground of propin- 
quity.’* 

Vijnaueshwara pubs bhe preference of the mobher bo bhe fabher on 
two grounds, which, as West L has rightly observed in his judgment in 
LaVnbhai v. Mnnkuvarhai (6) are of an artificial character. They are (l) 
that the word pitara^ (parents'), which occurs in Yajnyavalkya’s text 
specifying the heirs in the case of obstructed succession, Is the abbrevia- 
tion of two words forming a oonjunob've compound, matapitaran (parents), 
in which the word mata (mother) comes before the word pi^ru (fatherV, 
and (2) that bhe mother’s propinquity is greater than the father’s. (The 
Mitaksbara, Section III, sections 2 and 3, Stokes’s Hindu Law Books, pp. 
441 and 442). 

No doubt propinquity does enter into the reasoning of Vijnanesbwara 
but it does not on that account follow that he intended bo deny the same 
propinquity to an adopted son which he allows to the natural-bom son. 
The fallacy of the Subordinate Judge’s reasoning lies in the fact that be 
gives the go-bye altogether to the legal fiotion on which the whole doc- 
trine of adoption in Hindu Law is founded. As observed in West and 
Buhler, “the effect of adoption is to sever the boy adopted entirely from 
his family of birth. His proper residence is with his adoptive parents. 
Ha exchanges ' the gotra ’ of his real father for that of bhe adoptive father 
as a woman enters her husband’s gotra by marriage. He learns the sacred 
invocations in hie family of adoption, and in the absence of a son by birth 
completely takes his place.” (West and Buhler’s Digest of Hindu Law, 
3rd Edition, pp. 934 and 935), The [408] fiotion has the effect of bringing 


(1) T,. u. io-;i. A. 188. 

12) (1885) B W. R. (Oiv. BaU 49. 
(B) (1882) 9 Oal. 70. 


(4) (1870) 1 All.^966. 

(5) (1888) n Bom. 

ift) (1875) 9 Bora. BS8 at p. 481 
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aboub tihe bies of blood-relafcionship between the boy and his adoptive 1909 
parents. If that is so, the remark of the Mibakshara (Sfcokes*s Hindu Law Mab. 18. 
Books, pp. 442 and 443) that “ the father is a common parent to other 
sons, bub the mother is not so: and, since her propinquity is consequently oiviii. 


greatest, it is fit, that she should taka the estate in the first insbanoe, con- 
formably with the best, * To the nearest Sapinda the inheritance next 33 B. 404=11 
belongs ’ ”, must apply in virtue of the legal and Shastrio fiction as much 
bo an adopted as to a natural born son. 7 ^ 0 ^ ' 

The text of Yajnyavalkya in which the heirs in the case of an ob- 
structed succession are specified applies to succession to an adopted son as 
much as to succession to a natural-born son. Besides, Vijnaneshwara 
points out in another connection that there is a blood-tie between an 
adopted son and the family and collateral kinsmen of his adoptive father. 

Dealing with the twelve kinds of sons recognised by the old bub now 
obsolete Hindu Law, he refers to a text of Manu, according to which the 
first six, among whom are the natural-born and the adopted son, are heirs 
and kinsmen, and the other six are not heirs bub only kinsmen. Vijna- 
neshwara then explains the text as follows : — That must be expounded 
as signifying, that the first six may take the heritage of their father’s 
collateral kinsmen (Sapindas and Samanodakas) if there ba no nearer heir ; 
bub not so the last six. However, consanguinity and the performance of 
the duty of offering libations of water and so forth, on account of rela- 
tionship near and remote, belong bo both alike.” (The Mifcakshara, Chapter 
I, Section XI, plaoitum 31, Stokes’s Hindu Law Books, page 422.) This 
explanation he supports by another text of Manu relating to an adopted 
sod: “ A given son must never claim the family and estate of his natural 


father. The funeral oblation follows the family and estate ; but of him, 
, who has given away his son, the obsequies fail.” Stokes’s Hindu Law 
Books. (Page 422, placitum 32). It is true that in these citations from 
the Mitakshara the reference is only to the father, nob to the mother. 
But that does not mean that the mother is excluded. Vijnaneshwara is 
one of those who held strongly to the principle of the Sbastras that the 
[ 409 ] husband and wife from one body. Ha refers to the principle and 
its limitations in the Chapter on debts (1). In the Chapter of Penance be 
says that the husband and wife form one body by reason of their joint 
rights in matters of religious merit ( 2 ), secular affairs, and pleasures. 

As West, J., points out in Lalluhhai Bapubkai v. Mankuvarbai (3) 
Vijnaneshwara “ really accepted the proposition ' that of him whose wife 
subsists one-half the body survives* as a basis for actual practice.” 

The learned District Judge, accepting the view of the Subordinate 
Judge, has refused to follow what he calls “ the letter of the law ” of the 
Mitakshara on the ground that " the fiction of the physical reality of an 
adoption is not always maintained.” But the oases in which it is nob 
maintained are specified and not left to conjecture or inference. Those 
again, are oases which form exceptions to the general rule which is the 
result of the legal fiction. And it is a rule of construction (Mimansa) 
according to Hindu Law, that where an exception exists to a general rule, 
the exception should be confined within the strictest limits so as not to 
unduly encroach upon the general rule. See this rule of construction 
explained in Qangu v. Cliandrahhagahai (4). The legal fiction, on which 


(1) Tbe Mitakshara: Moghe’i Srd Edi- 
tion, pages 142 and 148. 

(2) The Mitakshara; Moghe's 8rd Edi- 
tion, page 878, of the Mitakshara. 


(8) (1876) 2 Bom. 388 at p. 440. 

(4) <1907) 82 Bom. 276 at p. 288 ; 10 
Bom. L. B. 149. 
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the tiheory ot adopbioa is founded, invests an adopted son with the stmtus 
of a natural-born son, esoepb in oases excluded from the operation the 
fiction either expressly or by necessary and clear impnoation. The 
Disbriou Judge further observes “The mother appears to be preferred on 
account of the merit which she possesses in reference to her son, from 
having conceived and nurtured him in her womb. Clearly this ground is 
absent in the case of an adoptive mother." This last sentence begs the 
whole question. The ground is absent only if we drop the whole theory 
of adoption, based on a legal fiction according to Hindu Law. The same 
remark applies to the reasoning that [410] because the adoption was made 
by the adoptive father and the adoptive mother had nothing to do with it, 
therefore, the adoption was for the benefit of the former only and the 
latter was “ no more than the wife of the man who made the adoption." 
It is now more or less an exploded theory that a Hindu who bas no son 
born to him adopts merely for his spiritual benefit and that secular objects 
either do net enter into the act or that they enter incidentally. ‘Whatever 
the spiritual theory which originaHy gave rise to adoption in Hindu 
society, its motives and effects are at least as secular as they are spiritual; 
and an adoption is made as much, if not more, for the purpose of having 
an heir and continuing the family as for spiritual ond^ These latter can, 
according to the Hindu Sha^bras. bo attainel by other meaus than those 
of adoption (1). But there is no secular way of conbinuiug a family except 
by adoption whore there is no son boro. Assuming that a Hindu adopts 
a son for his spiritual benefit, what warrant is there in either Hindu Law 
or Shastras for the inference that the spiritual benefit secured to the 
Hindu by his act of alopti in does nob ensure for the benefit of his wife 
also. As we have pointed out above, for religion - purposes and merit, the 
wife is idantifiel completely with toe husband and they form '* one body." 
And this is in accordance with the Dattaka Mimansa : — lu oonsoquenoe 
of the superiority of the bu-band, by his mere act of adoption, the filiation 
of the adopted, as son of the wife, is complete in the same manner as her 
property, in any other thing acooptod by the husband." (Dattaka 
Mimansa, Section I, Section 22 : Stokes’s Hindu Law Books, page 536). 
Accordingly, a Full Bench of the Allahabad High Court has held in Sham 
Kaur V. Qatja Dia (2) that under the Dattaka Mimansa and the 
Mitakshara, an adopted son succeeds to property to which his adoptive 
mother succeeded as heiress to her father. 


[41 1] For these reasons the decree appealed from must be reversed 
and the point on which the Discriob Court has decided the appeal being 
substantially of a preliminary obaraober, the case must be remanded to 
that Court for disposal aooording to law. Costs of this second appeal 
must be paid by the respondents. Other costs to abide the result. 


Deoree reversed, 


il) 1. Ar Mauu gayfl, **many thou^aods of Brahmins having avoided sonauali^T 
from their early youth, and having loft no isaue in their f.amiUos, have ascended never- 
feheleaa to heaven’’ [Mauu V, 15U — 101. Bhattioharya*:! Hindu Law. 9ud Hdu , paRO 
15. See also West and Buhlet’s Uijdu Law, 3r 1 y.du., page 90&, Note (rt). Manu'fl 
text ia cited with approval by Vijnanoihw.ira in the Mitakshara : Mogho’a 3rd Edn., 
page 191]. 


(2) (1876) ,1 All. 256. 
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38 B. Hi (=11 Bom. L. R. 649=3 I. C. 748.) 

APPELLATE CIVIL. 

Before Sir Basil ScotL Kt.t Chief Justice, and Mr, Justice Batchelor, 

Gdlabchand ParaMCHAnd {Original Defendant l), Appellant 
V. FoiiBAi KoM Hariceand Eamohand AND ANOTHER {Original, 

Plaintiff and Defendant 5), Respondents,'^' 

[23rd March, 1909.] 

Indian Contract Act {IX of 18721, sections 2 (g) (7i), 20 — 35, 65 — Indian Trusts Act ill 
of 1SS2), section Q^^Agreement to pay a certain sum tn consideraiicn for a promise 
to marry’-'Part payment-^Fa ilure of the agreement^Suit to recover part pay^ 
ment — Agreement by way of marriage brokerage — Agreerneni’^Contract-^Diffcrence 
between the two. 

By an agreement made between the parties the plaintiff promised to pay the 
sum ot Rs. 1,600 to the defendant as consideration for the latter’s promise to 
marry his niece to the plaintid's son. But before the marriage o^uld take place 
the plaintifl’s son died of plague. Under the agreement, however, the pladntifi 
had before her son’s death paid to the defendant the sum of Rs. 750. Subse* 
quently the plaintifi having brought a suit to reover that sum, the defendant 
contended that the agreement being by way of marriage brokerage was void as 
opposed to public policy and, therefore, under section 65 of the Indian Oontraot 
Act {iX of 1872) no sum paid under it could be recovered. 

Held, that having regard to the character of the agreement between the 
parties the plaintiS was entitled to recover the sum from the defendant. 

Section 65 of the Indian Contract Act (IX of 187 2) provides for the restitu- 
tion of any advantage received under a coatract or agreement. The section 
preserves the distinction between agreement and contract which is maintained 
throughout the Act. The section speaks geaerally of an agreemeat discovered 
to be void without any ezpcess reference to the cause or orinin of the void 
obaraober, so that an agreement which is void by raison of a principle of law 
would not on that account fall outside the scope of the section. 

[Fol : 1915 M. W. N. 150^:28 I. 0. 57. Ref : 64 I. 0 18 ; 74 1. 0. 107 ] 

[412] Second appeal from bha deoision of E. D. Nagarkar, Firsb 
Glass Subordinate Judge of Poona, with Appellate Powers, confiming the 
decree of Dahyabha\ E. Dalai, acting Subordinate Judge of Baramati. 

The plaintiff sued to reoover from the defendants Es. 965-13 0 under 
the following circumstances : — The plaintiff had a son named Eamohand 
4kid defendant 1 had a niece named Mainabai, who was the daughter of 
defendant I’s brother Motichand, deceased, and his widow Gangabai, 
defendant 5, and sister of Devohand, defendant 4. Defendants 2 and 3 
were the brothers of defendant 1. Defendant 1 being the manager of bha 
joint family of which all the defendants were members agreed to give his 
niece the said Mainabai, a minor, in marriage to plaintiff’s son Eamohand 
and the plaintiff consented to give to defendant 1 Es. 1,800 as Daffa (1) 
money. Out of the said sum the plaintiff paid to defendant 1 Es. 5 l) 0 and 
Es. 250 on the 6th and 12bh October 1902, who passed to the plaintiff 
receipts for the same. On the 20bh October 1902, the plaintiff paid 
Es. 150 bo one Fulohand Taraohaud on behalf of defendant 1, Thus the 
plaintiff paid bo defendant 1 Es. 900 in all and the balance of Rs. 900 was 
to be paid at the time of the marriage. But the marriage did not bake 
place as the plaintiff’s son Eamohand died of plague on or about the 
25th October 1904. Thus the performanoe of the marriage having become 

• Second Appeal No. 258 of 1908. 

(1) Daffa money means a reward given to the person standing in loco parentis to 
the girl for settlement of the marriage and is undistinguishable in principle from 
macrige brokerage. 
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impo'^sible t)h 0 plaicfciff asked defendant 1 for the return of Bs. 900 and as 
he refused to do so. the plaintitl brought the present suit for the recovery 
of the amount with interest thereon, namely, Rs. 65-13-0. 

Defendants contended inter alia that defendant 1 was nut the manager 
of the family bub as he was the eldest member he was merely called at 
the negotiations of the betrothal according to the custom of their' caste; 
that only IK 750 were paid to defendant 1 who gave the said amount to 
Mainabai’s brother and mother and passed receipts to the plaintiff in his 
name, because ho was the eldest member but he had not derived any benefit 
[4133 from the amount and was nob liable for it ; that the payment of the 
Dsiffa money being against public policy bheplaintiff could not recover it; 
that there was no agreement to return the amount and the suit was not 
maintainable as the plaintiff did not celebrate the marriage during 
Ramohaud's life-time ; and that the marriage could nob be solemnized 
because Ramchand had said he would not do it and so the defendants 
were nob liable for the return of the amount. 

Tho Subordinate Judge found that defendant 1 was liable for plaintiff’s 
claim ; that the plaintiff paid Rs. 750 bo defendant 1 for himself and for 
the joint benefit of all the defendants ; that the plaintiff had a right to 
claim back tho amount from the defendant^, and that the claim was 
opposed to public policy. He, therefore, passed a decree for the plaintiff 
for Rs. 750. His reasons were as follows : — 

Defendaot No. 1 agreed to give hia.nioco io marriage to plaintiS’a soa ia oonaider- 
atioa of hot giviog Ra 1,800 to hiui aa Dojftt. That ihia auiii wag to bo piid to the 
brido'0 guardian la oongidocatioQ of his gWiog his ward In marriage is qaito clear. 
Dajfa ineana the money taken by persons in ioco ^Jnrt’nffs to tho girl (or giving hat 
away in marriage. Tho plamtiOs' as well as tho dolondacla' witnesses all agree in 
saying so. That this money was to bo piid to the person entitled to give away the 
girl in marriage and not to tho liride or to tho couple is evident from tho document 6l 
betrothal (Exhibit 41) not mentioning thj stipulation about the sum of Rs 1/00. In 
the dooumonl of betrothal no rofotenco is made to this sum beoauso it goes to the per- 
son who. if not satisfied, would break off tho match, i^nd who would not like that 
such a monetary payment to him should appear in this dooumonb which wiU bo read 
by many members of his caste. Tho reason is tbat aoooptanoo of such a reward ia 
looked down upon with contempt by the community. U is forbidden by Hindu Law 
and it i 9 nothiog but the Helling pi loo of the girl. Tho view lh *t this was given bv 
way of reward to obtain the guaidian’a assent to tbo raatriago and not by way of W 
provision lor or gift to the hnUo roueivei support from tho plaiutilVs stat-omont in her 
depjflitioQ G'jxhibit 82) that “ dofondaet No. 1 taid that ho was tho person entitled to 
give away the girl in matnugo md tberoioro the money was given to him, I do not 
know who Wiis to g^ t tbo money, but 1 gave it to Oulaboband (uefondant No. 1).” If 
tho money was to go to the budo the pluiuliil would have stated that the biidc was to 
get tho money iii.-*toad of saying, that she did not know who (i r., which of the defen- 
dants) was to got the nionoy. No attempt or suggestion has boon made by tho plain- 
tifi to show tbat this was a gift intended for tho bndo. '1 hough men know that it is 
disgraceful to aocopt money for giving away their girls in £414] marriuge they do not 
know that such accepianco is regarded by law as unlawful and it is on this acoount, 
tbat wituo-sos or parties intorosted in oonoealing tho true nature of this monetary pay- 
ment have not made any attempt to do it. Now turning to tho question whether auoh 
an agreemer;l which entitles a guardian to’ 1 0 paid money in consideration of hU 
giving his girl in marriage is legal or unlawful as being against public policy, it ia ob- 
vious' that such an agcccinout is derogatory to tho happiuoss and welfare of the child 
as it acts as an inconlivo to tho guardian to have regard to considoratious other than 
tho child's happiness in marrying her into another’s family. Tho child is given away 
to the highest biodcr without having tho least regard for hor w'olfaro. bho is actually 
sold to tho highest bidder without caring to know whothor the child’s life is likely to 
bo miserable or not. Hindu law forbids and treats with contempt such oontraota. 
The law is quite SettUd on this point, it regards such agrooments tis against public 
policy, vide I, L. K. 22 Bom. 658. 

• ^ • • • 
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Now I turu to th .0 importaut issue whether plaiutifl has a tight to claim back 
the amount. The defendants attempt to take advantage of the unlawfulness of the 
agreement by way of a defence to the pUintifi’s claim. It is to be observed that in 
the present case the marriage being not solemnized the illegal purpose has not been 
carried out. Not only that, bub the defendants assert that the boy Ramchand re- 
fused to carry it out and they have tried to substantiate their statement by proving a 
letter written by the boy to the defendant No. 1 (Exhibit 66j. Had the illegal pur- 
pose been carried out, the money paid could not have been recovered back; not could 
an action by the defendants have lain to recover the amount promised to them in 
consideration of their giving theii girl in marriage. Thus the present case is quite 
distinguishable from cases where the illegal purpose has been carried out. It may also 
be observed that the plaintiff would not have bean willing to make such a payment if 
the defendants had offered to give their ward in marriage to her son without demand- 
ing such money. Hut the greedy guardians who want to make the marriage of their 
ward a source of gain to themselves would not give her to the plaintiff's son unless 
she promises to pay. 
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The payment takes place under oiroumstances practically amounting to coercion 
and the plaintiff has no alternative but to submit to the terms dictated by them The 
Calcutta High Court has in 2iaw Chand Sen v. Audaito Sen^ fl L. R. 10 Cal. IOdI) 
allowed such a claim, and Tyabji, J., has while referring to the Calcutta case at page 
065 of I. L. E. 22 Bom. expressed his opinion that p ayment of money made to a 
father can be recovered if already paid when the marriage is nob performed. In this 
case also it is manifest justice that defendants should not be allowed to retain the 
money, the justice of the claim being entirely with the plaintiff. 


On appeal by defendanli 1 and cross-appeal by the plaintiff the decree 
was confirmed. The following is an extract from the appellate Court’s 
judgment: — 

[415] On 5th October 190-2 (Exhibit 41), there was executed by the defendant 
No. 1 a document of betrothal, under which it was agreed that the nieoo of defendant 
No. 1, who is also the daughter of the defendant No. 5, should be given in marriage 
to the plaintiff’s son, since deceased. The plaintiff agreed to pay the defendant No. 1 
Rs. 1,800 besides as Daffa. This is practio illy a reward given to the person standing 
in loco parentis to the girl for settlement of the marriage and is undistinguishable in 
principle from marriage brokerage. The Dafjd amoant is not mentioned in the 
dotument of betrothal. The lower Court came to the conclusion that the agreement 
to pay Daffa was opposed to public policy. This finding was nob challenged by the 
appellant’s pleader in either appeal; bub the case was argued on other points without 
disputing this finding. 1 agree with the lower Court on the evidenoe that the 
agreement in bRe present case is opposed to pablio policy. 

The nexb question is whether the plaintiff is entitled to recover such Daffa 
money as she might be proved to have paid to the defeedanb No. 1 on the ground 
that the illegal parpose of the agreement was not carried out owing to the death of 
the boy the bridgeroom elect, before the celebration of the marriage. 1 think the 
lower Court correctly decided the point in the affirmative following the Calcutta 
ruling in iiam C/ianci Sen v. Sen (1) of whiob Tyabji, J., has expressed his 

approval at p. 665 et seguens in I. L. B. 22 Bombay. In the Calcutta case the guardian 
of the girl had married her to another boy in breach of the agreement with the plain- 
tiff thereby committing a sorb of fraud on the plaintiff. This feature is absent in the 
present case ; bub still the principle of the ruling applies and the equity is in the 
plaintiff’s favour as remarked by the lower Ooiarb. 


Defendant 1 preferred a second appeal and the plaintiff presented 
cross-objections. 

D. A, Khare for the appellant (defendant 1); — We contend that the 
agreement between the parties was in the nature of a marriage brokerage 
and was therefore void as opposed to public policy. The plaintiff, therefore, 
cannot recover the sum paid under such an agreement : see section 65 of 
the Indian Contract Act. That section provides for the restitution of any 
advantage received under a contract or agreement in two oases only. 
The first case is where an agreement is discovered to be void,” and the 
other *'wh6r6 a contract becomes void.” In the present case the contract 


(1) (1884) 10 Oah 1064. 
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88 Bom 416 Indian high court reports ■ t?ol. 

was void from bhe boginning. Therefore, ihe ease does nob fall under bhe 
seobion which aiplies to agreements [416] which are nob void ab bhe 
outset on account of some illegality known to the parties. Wa rely on 

Dayahhat v. Lakhmickand (1). 

M. t'. Bhat for the respondeat (plaintiff) was nob callea upon. 

BatcuELOR, J. : — By an agreement made between the parties to this 
suit the plaintiff promised to pay bhe sum of Es. 1,800 bo bhe first defendant 
as oonsiderabion for the first defendant s promise bo marry his niece ho the 
plaintiff’s son. But before the marriage could bake place the plaintiff's son 
died of plague. Under the agreement, however, the plaintiff had, before 
her son’s death, paid to the first defendant a sum which the lower Courts 
have ascortainod to be Rs. 750. The question is whether having regard to 
the character of the agreement between bhe parties, the plaintiff is entitle- 
ed to recover this sum from bhe first defendant. Both the Courts below 
have decreed the claim, and the first defendant now appeals from that 

decree. 

The orily ground upon which the decree is attacked has reference to 
the character of the agreement between the parties. It is contended that 
that agreement, being an agreement by way of marriage-brokerage, is void 
as opposed to public policy, and therefore, under seobion 65 of the 
Contract Act, no sum paid under it can bo recovered. 

In DhoHdas v. Fnlchand (2) it was held by a Division Bench of this 
Court that such an agreement as that now in quesion is void as opposed 
to public policy under section 23 of the Contract Act, and this decision is 
binding upon us. That being so, it is urged by the Honourable Mr. Kbare 
that the only principle of law on which in India money paid under a void 
agreement can be recovered is contained in section 65 of the Conbraot Act, 
and that the language of this section Fbuts out such a claim as this. 

The seobion provides for the restitution of any advantage received 
under a contract or agreement in two cases, of which the first is the 
case where “an agreement is discovered to be void. ’ It urged that the 
agreement before us was never discovered to be void, bub was void 
ah initio. That, however, [417] is we think, precisely the case con- 
templated by the section, where the word “ agreement," used in sharp 
antithesis to bhe word '* contract " in the second branch of the sentence, 
clearly denotes an agreement which, being void ah initio* never reached the 
stage of conbraot. In this respect section 65 merely preserves bhe distinc- 
tion between agreement and conbraot which is maintained throughout the 
Act — e.g., seebious 10, and 20 bo 30 -in compliance with the interpretation 
of clauses (g) and (h) of section 2. It will bo observed, morever, that the 
section speaks generally of an agreement discovorod bo be void without 
express reference to the oauso or origin of the void charaober, so that suoh 
an agreement as this, void by reason of a principle of law, would not on 
that account fall outsido bhe scope of the section. It is true also that 
there seems the less justification for any attempt to oircumsoribe the wide 
language of bhe Act seeing that the seobion purports on its face to sub- 
stitute one broad, general principle for the numerous and Bomewbat 
technical rules, with their qualifications, which obtain in English Law on 
bhe subject. So far, then, the matter seems to be free from complexity. 

But apart from the observations in Daiiahhai v. Lakhviiohand (l) 
which scarcely seem to have been necessary bo the decision arrived at, the 


(1) (1885) 9 Bom. 868. (Q) (1897) 22 Bom. 668. 
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use of the word “ diaoovered *' introduces certain difficulties in the appli- 
cation of the section to an agreement which is void under section 23 by 
reason of an unlawful consideration or object; and we are therefore of 
opinion that this appeal should be decided on a somewhat different 
ground. 

It will be observed that what section 65 provides for is a suit to 
recover any advantage received by the defendant under the agreement or 
to obtain compensation therefor. But what the plaintiff in this suit seeks 
is the recovery of a definite sum of money paid to the defendant. In the 
recent case of P. E* and Go. v. Bhagvandas (1) we have held that a suit 
for a debt or liquidated money demand can still be maintained, as it could 
formerly have been maintained under the indebitatus counts, and we think 
that the present suit should ’ be regarded as a suit for money had and 
received. Such suits were held to lie wherever the defend- [ 418 ] ant was 
“obliged by the ties of natural justice and equity to refund the money” : 
per Lord Mansfield in Moses v. Macferlan (2). The rule was, no doubt, 
subsequently restricted in its operation, but in such a case as this, where 
no material part of the illegal purpose has been carried into effect, the 
payment has always been held to be recoverable ; See Kearley v. Thomson 
(3), Herman v. Jeuchner (4), Wdson v. Strngnell (5) and Taylor v. 
Bowers (6). 

The principle of law applied in this view of the case is recognised and 
illustrated in section 84 of the Trusts Act, and has been adopted by the 
Courts in India in numerous oases. Reference may, for instance, be made 
to Mulji Thakersey v, Gomti (7), where not only the ornaments and 
clothes, but also the Es. 700 upariyaman paid to the father of the 
intended bride were held to be recoverable ; and to Dholidas' case (8), 
where Tyabji, J., expressed the opinion that payments under such an 
agreement as this may be recovered if the marriage has not taken place. 
This was also the view followed by a Division Bench in Calcutta in 
Jogeswar Ghahrabatti v. Panch Kauri Chakrabatti (9), which was 
approved in Ram Ghand Sen v. Audaito Sen (10), where Garth, C. J., says 
that in such a case “it is manifest justice that the defendants should 
not be allowed to retain the money.” We concur in this opinion and on 
the above grounds we affirm the decree of the lower appellate Court and 
dismiss this appeal with costs. The cross-objections are also dismissed 
with costs. 

Decree affirmed. 



(1) (1909) 11 Bom. Ij. B. *36. 

(2) (1760) 2 Burr. 1006 'at p. 1012. 

(3) (1890) 24 Q. B.D. 742. 

(4) (1885) 15'Q. B.D.j661. 

(6) (1881) 7 Q. B.D. 648. 


(6) (1876) 1 Q. B. D. 291. 

(7) (1887) 11 Bom. 412. 

(8) (1897) 22 Bom. 668. 

(0) (1870) 6 Ben U B. 895. 

(10) (1B84) lOOal. 1054. 
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33 B. 419 (—11 Bom. L. R. 812 — 8 I. C. 172). 

[419] APPELLATE CIVIL. 

Before Mr. Justice Chandavarkar and Mr. Justice Heaton. 

Murlidhar Natbu Gujratui {Original Plaintiff), Appellant, v. 
Vallabhdas Murdidhae and others (Original Defendants), 

Bespondents.^ 

[5bh April. 1909.] 

guardian, and Wardt AcHV HI of tcclion il-Guardian-Order of discharge 

by the Court-LiabiUtyoJ the guardian to suit. 

■ Whea « declatatiou .9 once niade by th9 Court undot seotiou 41 ot the Guat- 
dians and Wards Act, 1890, diBOhatgmg a guardian from liability, the latter 
oa^norbe exposed to suits ,n oonneotion with the management ol the minor s 
property oxoept iu the case oi fraud discovotcd after the deolaratiou. 

[Ref. 191S M. W. N. 440=61 1. C. 529 ] 

Second appeal from fcbe decision of B. C. Kennedy. Disbriob Judge of 
Nasik, oon6rming the deoreo passed by B. B. Kbamgaonkar, Subordmatie 

Semohand (father of defendants 2 and 3) was appointed by the 
Court a guardian ot the property of a minor named Bbagiratbi (wife of 
nlaintifi) Bbagiratbi died a minor leaving her surviving an '“fanti daugh- 
ter and her Sand (plaintiff). The daughter died in 1903. whereupon 

the plaintiff beoame entitled to the property as her heir. 

Among the properties which came under Khemohand s adinmisbration 

as guardian was a 8um of money deposited with the hrm of 
Ghhabildas (managed by Vallabbdas Murlidhar. defendant 1). 
continued crediting interest over the amount at 4^ per cent upto 1893-94, 
after which no interest was credited. Khemohand allowed the matter to 


rest as it was. , _ . . » i.u« 

In 1904, Khemohand applie.l to the Court for a discharge from the 

cuardianship : it was granted in spite of the plaintiff s objeobiou. 

In 1906, the plaintiff sued the manager of the firm 
Chhabildas (defendant l) and the sons of Khemohand (who [420J died in 
the meanwhile) (defendants 2 and 3). The prayers were : first, to recover 
the balance of amount duo at compound interest from the date of last 
crediting of interest less the amount already paid : and. secondly, to re- 
cover damage? from defendants 2 and 3. as representing Khemohand. for 
fraud and negligence in nob properly dealing with the sum. 

The Court of first instance held that the first defendant did nob owe 
anything bo the estate : that Khemohand had nob acted fraudulently or 
negligently in not recovering the debt sooner : and that his estate was 

therefore not liable. . n i. 

On appeal this decree was confirmed by the lower appellate Uouro. 

The District Judge remarked : — 

“ I oaaaot say that Khemohand did hia duty aa » guardian should. Having asoer- 

Uinod that thifl money wag lying at call without intetMt, bomg a very 'muoh latgM 
8um than was needed for current expenses, he ought to have withdrawn it and deposited 
it with some bank, or in some good stourities which would have brought in inoome, to 
the estate, instead of allowing it to lie wiihout profit for so many years. That is what 

a prudent man would do with hia own funds, and. aooordingly, that la what a gu»t- 

dian ought to do with his ward's money. It is not enough to say that Gangaram 
Chhabildas was a perfootly safe firm and the money oould bo nowhere so safe as lying 
at call there. There are other equally safe investments which would have brought m a 


• Second Appeal No. 403 of 1909. 


MURLIDHAB V. VALLABHDAS 


88 Bom. 422 


S.] 


reasonable amount o! interest. The action of Khemohand was therefore negligent, but 
this does not give the plamtifi any right of suit against Khemohand, because Khem- 
ohand was discharged by the District Court and that is a protection to him against 
all si^its, except on the ground of subsequently discovered fraad Now, there is no 
fraud at hall here ; be did not allow this money to lie in the hands of Gangaram for 
any corrupt or fraudulent reason ; he made no profit out of it to the prejudice of his 
ward. His act is not even cra»$a negligentia^ whereby positive loss, easy to be fore- 
seen, has occurred ; be has merely incurred a negative loss. I am of opinion then that 
the suit must fail against Hhemohand also.*’ 

The plaintiff appealed to the High Court. 

S. S. Pathar for the appellant. — It is found as a fact that the action of 
the guardian was negligent; but the lower Court has held that the order of 
discharge by the District Court was a protection to him against all suits 
except on the ground of fraud subsequently discovered. We submit the 
discharge is [421] operative only so far as regards any action that may be 
taken under the Guardians and Wards Act, 1890, against the guardian. 
But it does not take away the right of the minor or his heir to proceed 
against the guardian by a regular suit to enforce his liability under the 
common law. 

D, A, Khare for defendant No. 1. 

G. S. Rao for defendants Nos. 2 and 3, — The discharge of the 
guardian protects him and a subsequent suit does not lie. Under cl. (4) of 
s. 41 of the Guardians and Wards Act, 1890, when the guardian has 
delivered property or accounts as required by the Court, the Court may 
declare him to be discharged from his liabilities save as regards any fraud 
which may subsequently be discovered. There is no allegation of 
fraud. 

Even as regards negligence the lower Court says that the guardian’s 
act is not even crassa negligentia. The maxim actio personalis moritur 
cum persona applies and therefore the heirs of the guardian are not 
liable. 

S. 8. Pathar in reply. 

Chandavarkar, J.;— The lower Courts have rightly, in our opinion, 
held that the first respondent is not answerable to the claim of the appel- 
lant. 

The question is as to the liability of the second and the third res- 
pondent. Their father had been a guardian appointed by the Court and, 
when the minor died, the Court made a declaration discharging him so far 
as his liabilities under the Guardians and Wards Act were concerned. 
Under s, 41, ol. (4). of the Guardians and Wards Act, when a guardian 
has delivered any property in his possession or control belonging to the 
ward or accounts as required by the Court, “the Court may declare him to 
be discharged from his liabilities save as regards any fraud which may 
subsequently be digoovered.” Such a declaration has the effect of pro- 
tecting the guardian from all suits in connection with the management of 
the minor’s property except in the case of fraud discovered after the decla- 
ration. No such fraud is found proved in the present case ; but it is 
contended for the appellant that the declaration actually made by the 
[422] Court saves the ‘guardian only from suits concerning liabilities 
arising under the Guardians and Wards Act, nob from those arising under 
the oommon law. Assuming such a distinction to exist between the 
liabilities under the Act and those under the ordinary law, here the 
complaint is that the second respondent invested his ward’s money in an 
imprudent manner by letting it lie as a deposit without interest with the 
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firafj respondent). Thai) means that) the second respondent did not deal 
with his ward's property in the manner he was bound to deal with it by 
the provisions of ^ section 27 of the Act. That section says that “ a 
guardian of the property of a ward is bound to deal therewith as carefully 
as a man of ordinary prudence would deal with it if it were his own.*' A 
man of ordinary prudence invests his money for interest ; and this is 
what the father of the second and third respondents failed to do in respect 
of his ward’s money. There can be no question in this of any liability 
outside the Act. It arises under the Act itself. The order of the Courli 
discharging the second respondent is therefore a complete protection to 
him, so far as the present claim goes. 

The decree of the Court below must, therefore, be confirmed with 
costs, separate sets being allowed in the case of the first respondent and 
the second and third respondents. 

DecvM confirmed. 


33 B. 423 (=11 Bom. L. R. 330=2 I. 0. ^80=10 Or. L. J. 30). 

[423] CRIMINAL APPELLATE. 

Before Mr. Justice Chandavarhar and Mr. Justice Heaton. 


Emperor v. Mavbing Bechar.* 

[25th February, 1909.] 

Criminal Procedure Code {Act V of 1393), section 269— Trial by Jury^Trial with the 
aid of assessors — Difference in the modes of tri a Accused if prejudiced can com- 
plain-^-Practice — Procedure. 


The accused were tried with a jury on charges of murder (seobioca 902, 109, 
Indian Penal Code), and with the aid of jurors as assessore on charges of rioting, 
grievous hurt and hnrt (soobions 147, 118, 32G and 323 of the Code) respectively. 

The Judge charged the jury and asked for their verdict on both the charges 
in the manner proscribed for jury trial'J. He agreed with the verdiot and sen- 
tenced the accused to various terms of imprisonment. The accused appealed on 
the grounds that the learned Judge erred in omitting to take the opinion of the 
jurors as assessors on the second charge and to write a judgment. 

Heldf that the law makes no distinotlon as to the procedure at the trial bet- 
ween a trial by a jury and one with the aid of assessors except as to the som- 
raing up in the ease of the former and the manner in which the verdiot in the 
former and the opinions of the assessors in the latter are respectively taken. It 
is at this latter point that there is a departure of ways, and if the aooused who 
is tried does not intorveae at that crucial point, and get the procedure applicable 
to trials with the aid of assessors enforced, he oannot be hoard to oomplain. 

[Ref. 8G I. c. 847=1917 M. W. N. 1 = 18 Or. L. J. 16.] 




AppeaIi from oonviotions and sentiences recorded by Dayaram 
mal, Sessions Judge of Abmedabad. 

The faobs of the case were as follows : — 

The accused were tried by the Sessions Judge of Abmedabad with i 
jury on charges of murder (sections 302, 109, Indian Penal Code), am 
with the aid of jurors as assessors on charges of rioting, grievous hurt auf 
hurt ^eobions 147, 148, 326 and 323 of the Code) respectively. 

;i u returned a verdict of nob guilty as regards some of the aoou 

sed; the Sessions Judge accepted the verdiot and acquitted them; as regard 
the remaining aooused, the jury returned a verdiot of not guilty on th 
^ ^ mnroer but f ound them [424] guilty of rioting and causing griev 

•Criminal Appeal No. 442 of 1908. 
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ous hurb. The Judge accepted the verdicb and sentenced the accused bo 
various terms of imprisonment. 

The accused appealed to the High Court, contending, inter alia, that 
the Sessions Judge was in error in treating the trial as though it was a 
trial by jury on all counts and in treating their verdict on all the counts 


1909 

Feb. 25, 
Oriminae 

APPELIiATB. 


as the verdict of a jury contrary to the provisions of section 269 of the S3 B. 423^11 


Criminal Procedure Code, and that the irregularity involved in accepting 
the verdicb at the last moment as a verdict of the jury and not as the 
opinion of assessors seriously prejudiced the accused. 

L. A, Shahf for the accused. 


Bom. L. R, 
350=2 I. C. 
180=10 Or, 
L. 30. 


M. B. Chauhalt Government Pleader, for the Crown. 

Chanda VARKAR, J. — The preliminary point urged in this appeal is 
that the trial having been as a matter of fact conducted by the Sessions 
Court as one with the aid of assessors, as far as the charges for the offences 
of which the appellants have been convicted are concerned, the learned 
Sessions Judge has erred in law in that he omitted to take the opinions of 
the jurors as assessors in the manner required by the Criminal Procedure 
Coda and ho write a judgment, It may be. that, as Mr, Shah for the 
appellants states, throughout the trial both the Judge and the pleaders 
understood the trial to be one with the aid of assessors, for the purposes 
of the charges abovementioned. Bub, however that be, as a matter of 
fact, after the learned Judge had charged the jury he asked for their 
verdicb on all the charges in the manner required by the provisions of the 
Code of Criminal Procedure relating to Jury trials. At that moment the 
appellants* pleader might have intervened and asked the Judge to deal 
with the trial as to the specific charges with which we are concerned in 
this appeal as one by the Court with the aid of assessors and to bake the 
opinions of the jurors as assessors in the manner provided by the Code. 
The law makes no distinction as to the procedure at the trial between 
a trial by a jury and one with the aid of assessors except as to the 
summing up in the case of the former and the manner in which the 
verdict in the former and the opinions of the assessors in the latter are 
[428] respectively taken. It is at this latter point that there is a depar- 
ture of ways, and if the accused who is tried does nob intervene at that 
crucial point, and get the procedure applicable to trials with the aid of 
assessors enforced, he cannot he heard to complain. But that was not 
done and the Judge was allowed to deal with the whole case as one tried 
by a jury. Under these circumstances it is too late now for the appellants 
to urge successfully that the Judge^s action should be corrected. We must 
deal with the appeal as one from the verdict of a jury, to which the Full 
Bench decision in- King ’Emperor v. Parhhushanhar(l) applies. 

Heaton, J.— I have a few words to add as to the facts of this case. 
The question we have to determine is a question of fact : whether the 
trial was by a jury or with the aid of assessors. We find that the Judge 
charged the jury on the case as a whole and directed them to give a 
verdict on each of the charges. He did not direct them to give a verdict 
on the charge of murder only and to give their opinions as assessors on 
the minor charges. This is the more apparent when we see, as the 
proceedings show, that the Judge had twice to question the jury in order 
that he might obtain from them a specific verdict on charges as to which 
otherwise they would not have given a verdict at all. The record also 
shows that the verdict of the jury was taken on each charge and that as 


(1) (1901) 26 Bom. 680 ; 8 Bom. h. R. 278. 
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to no oharge at all wa5 their opinion taken as if they were assesbors. 
Then the Judge aocepted the verdict of the jury. He wrote no judgment 
bub merely sentenced the accused (the appellants) for those offenoes of 
which the jury had found them guilty. That procedure seems to me to 
show conclusively that the trial was a trial by a jury. 


33 B. 426 (=2 I. C. 432=11 Bom h R. 386). 

[426] APPELLATE CIVIL. 

Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Batchelor, 

and Mr. Justice Heaton. 


The Eitwabdhak Cotton Mills Co., Limited, Applicant, 

V. Sobabji Dinshaw Karaka.* 

[26th March, 1909.] 

Indian Stamp Act (U of 1690), section 2 (5^ (6 ! — Transactions eomprisid in a document 
-^Aoreement io lend money for imprcifcmefit, additions and repairs and for toorhing 
7norigag6d miUs^Aoreemcni io lend money to partnership not capable of specific 
performance — Breach of the agreement — Claim for damages-^Stamp duty io the 
document. 

The tran:^acfcions comprised id a dooumoat consU’od of a tranafer of a mort- 
gage secured on a oottoo mill and an agreement that the tren«feree should 
lend money at tbe request of the transfe^'or to the mortgigod mill foe making 
improvements, additions and repairs and for the working of the mill. 

A question having arisen as to what was the proper stamp datj payable on 
the dooumont, 

Bold that the document was only liable to stamp duty as a transfer of mort- 
gage and as an agreement, that is, to Rs. 5-8-0 in all. 

An agreement (o lend money does nob create an obligation to pay money 
within olauao (6) (6) of section 2 of the Indian St^mp Act til of 1899). 

An agreement to lend money to a partnership is not capable of specific pot- 
formanoe and it creates no debt although the breach of it may give rise to a 
claim for damages. 

Eeperence by R. P. Barrow, Commissionor, Northern Division, 
under section 57 (a) of the Indian Stamp Act (II of 1899). 

The terms of the reference were ; — 

An insbiumont, which the patties thereto meant to bo a partition deed was drawn 
up on the 29bh June 1007 botweon the Directors of the AUmodahad Pine Spinning and 
Weaving Oompany, Limited, and the Firm of Sorabji Dinshaw Karaka and Compiny. 

The Firm of Sorabji Dinshaw Kar;tka and Company entered into an agreement 
with the Hitwardbak Cotton Mills Company, LiiuHed, on the 6th April 1901 by which 
the firm was appointed tbe Agents of the Company on certain conditions. 

In pursuance of the a.iid agreement the firm from time to time advanced 
money aggregating lis. 1,03,035-4-2 to the Comp.iny, repayment of the sum [42?] 
being made a first charge on tbe property of the Company. The instrument men- 
tioned in the first para shows that the greater part of this money was borrowed 
horn the Ahmodabad Fine Spinning and Weaving Company, Limited, by Mr. Sorabji 
Dinshaw Karaka who was aho the Managing Agent thereof. By this instrument the 
tm traDflierred to the AUmodal ad Fine Spinning and Weaving Company, Limited, 
Its interest in the first charge over the property of lUo llitwardhak Cotton Mills Com- 
Limitod, which had Icon acquired uudot the agreeiiioot of April 1901. The firm 
lurther bound itself to pay to the AhinoJabad Fine Spinning and Weaving Company, 
Limited, ooe-half of the commission from the llitwardhak Colton Mills Company, ' 

which it was oatitled under the aforesaid agreement. In oonsiderUion 
01 itiia transfer of interest the Ahmedabad Fine Spinning and Weaving Oom- 

• Civil Roferouoo No. 0 of 1903. 
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pany undertook (1) to confirm the loan already advance] by the firm to that Com- 
pany and (2) to advance a further loan up to Eg 4,50,00) if required by Mr. Sorabji 
Dlnshaw Karaka for additions to or improvements in the machinery or plant and 
building, &o., and (3) to advance such money as wording capital as might be required 
by Mr. Sorabji in the working of the mill Tbe instrument embodying these condi- 
tions which purports to be a deed of partnership bears a stamp of Bs, 15. The Sub- 
Registrar of Ahmedabad before whom the document was produced for registration 
held that the transfer of interest secured by tbe firm by way of first charge over the 
Hitwardhak Mill and half commission came under Article 62 (c) 2 of the first 
Schedule of the Stamp Act of 1839 and required a stamp of Bs. 5. As regards the ad- 
vance of up to Rs. 4,50,0)0 he considered that it fell under the definition of a 
bond and that the duty leviable was that chargeable on a bond under clause- 15 of the 
Schedule. Eeing in some doubt however as to the ocrreotness of bis opinion he refer- 
red the question tor decision to the Collector. The Collector then consulted the 
Government Pleader as to the amount of the duty leviable and the latter has advised 
that the document should be taken to be a transfer under Article 62 (c) 2 of the 
Schedule and an agreement as regards the three conditions — 

(1) Transfer of half commission, 

(2) Advance of Rg. 4,50,000, 

(3) Advance as working capital made. 

According to his opinion the stamp duty leviable would be Rs. 6-8-0 in all. 

The Golleotoi then, holding that since tbe document embodies various condi- 
tions of transfer of interest secured by the firm and an undertaking on the part of 
Ahmedabad Fine Spinning and Weaving Company, Limited, to advance money, it 
should be taken as a transfer under Article 62 (c) 2 and a bond under Article 15, as 
regards the sum of Rs. 4,50,000, referred the question for decision to the Commis- 
sioner under section 56 of the Stamp Act. 

The Inspector-General of Registration whose opinion has since been taken 
refers to the decision of the Full Bench of the Madras High Court in Indian 
Law Report 15 Madras, page 193, and agrees with the Uollector except with 
[428] regard to that part of the instrument which contains au agreement to advance 
money for working capital He considers that since the amount was not aecertaina- 
ble when the deed was drawn up the duty should be 8 annas only under Article 5 (5), 
Schedule I, the total duty leviable being Rs. 6 + 2, 250 + annas 8, or Bs. 2,255-8-0. 


The Commissioner’s opinion was that the Inspector- Generars view 
was apparently correct, but as the amount of duty involved was large and 
agreements of the nature referred to were not uncommon, the present 
reference was made under section 57 (a) of the Indian Stamp Act (II 
of 1899) for an authoritative decision. 

M, B. Chaubalj Government Pleader, appeared for the Government. 

There was no appearance for the parties. 

ScoTT, C. J. The transactions comprised in the document which is 
the subject of this reference consist of a transfer of mortgage by S, D, 
Karaka to the Ahmedabad Fine Spinning and Weaving Company and an 
agreement inter alia that the company shall lend money at the request of 
S. D. Karaka for making improvements, additions and repairs to the build- 
ing and machinery of the Hitawardhak Cotton Mills up to an unascertain- 
ed though ascertainable amount and also such money as may be required 
for working the said mills. 

It has been argued on behalf of the Revenue Authorities that the 
agreement to lend money for repairs and improvements is a bond within 
the meaning of the Indian Stamp Act, 1899, section 2 (5) (5). 

By that clause it is provided that “ bond ” shall include any instru- 
ment atliested by a witness and not payable to order or bearer whereby a 
person obliges himself to pay money to another. 

In our opinion an agreement to lend money does not create an 
obligation to pay money within the meaning of this clause. An agree- 
ment bo lend money to a partnership is not capable of specific performance 
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(see Sichel V. Mosnnihal (1)); and ib creates [429] no debt though the 
breach of ib may give rise to a claim for damages : see Sowtfc African 

Territories v. Wallingion (2). 

We bold that the document is only liable bo duty as a transfer of 

mortgage and as an agreement, i.e., to Rs. 5-8-0 in all. 

Order accordingly. 


33 B. 429 (=9 I. C. 164=11 Bom. L. R. 495). 

APPELLATE CIVIL. 

Before Sir Basil Scott, Et., Chief Justice, and Mr. Justice Batchelor, 

Trimbak Mahadev Tilak {original Opponent No, 3), Applicant, v. 
Narayan Hari Lele ard another (original Pclitioner and 

Opponent No. l)i Opponents.^ 

[2nd April, 1909.] 

hidian TrusiB Ad {11 of IQQ2), tecUon H~~Ex6cntor-‘TrnBtee--AdvJce of Court as to 
administration of property — Executor continuing ae such— Administration BUtl. 

So long as an exooutor oooupies that poaition. he oannob olaiin the advantages 
provided for trustees by section 34 of the Indian Trusts Act (II of 1882), If he 
feels any doubt es to the manner in which ho should administer the estate 
come to bis hands, his remedy is to file an administration suit. 

AppIiICATION under the extraordinary jurisdiobion (section 622 of the 
Civil Procedure Code, Act XIV of 1882) against the decision of C. A. 
Kincaid, District Judge of Poona. 

The facts of the case were that on the 25bh April 1900 one Vishnu 
Mahadev Tilak made a will appointing under it Narayan Hari Lele and 
Ganesb Narayan Kbare executors and bis brother Lakshman Mahadev 
Tilak alias Anna Tilak residuary legatee. In the will the property of the 
testator was valued at Rs, 7,100 and the directions as to its disposal were 
as follows : — 

Bs. 2,000 for the marriage of the tesbatePs daughter Varubai. 

[430] Rs, 4,000 to be given to the testator’s wife Yamunabai. 

Rs, 2,000 ornaments. 

Rs. 2,000 cash. 


4,000 

Rs. 500 to be given to Varubai- -ornaments on her person. 

Rs, 300 bo bo given to Sonubai. 

Rs. 300 to be given to Lakshman Mahadev alias Anna Tilak. 


7,100 

The testator died on the 26bh February 1903 and the said Narayan 
Hari Lele obtained probate of the will on the 29th July 1904. When 
the executor began to administer the estate, he found difficulty in giving 
effect to the instructions in the will. He therefore submitted the follow- 
ing points for advice and guidance by the District Judge : — 

(1) The testator had insured his life for Rs. 3,500 and the life policy 
was assigned by him to his wife Yamunabai who, after her husband 9 


* Appliaation No. 72 ol 1909 uedot 
(1) (1862) 80 Beav. 871, 


Extraordiuaty Jurisdiolion, 
(2) [1898] A. 0. 809. 
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death raooverad bha amount of the policy. This baing so, whether Yamu- 
nabai should be paid Rs. 4,000 as directed in the will over and above the 
amount of the policy, or whether the difference in that amount and the 
amount of the policy, namely. Es. 500 only. 

(2) Rs. 800 only were spent on account of the marriage of Varubai, 
while the will directed that Es. 2,000 should be spent for that purpose. 
Therefore, whether she should be paid Es. 1,200 more. 

(3) In the will the estate was valued at Rs. 7,100 while when the 
probate was taken the value of the property was found to be Rs. 5,104. 
Thus the estate being not sufficient to meet the legacies, whether the 
legatees should be given rateable distribution. 

On bha above points the Judge expressed his opinion as follows ; — ■ 

(1) Yamunabai was entitled to receive Rs. 4,000 independently of 
the amount of the life policy which was not mentioned in the particulars 
of property given in the will. 

[431] (2) Es. 800 only being spent for Varubai’s marriage she was 
not entitled bo the balance of Rs. 1,200, because Rs. 2,OOo were specifi- 
cally granted for her marriage. 

(3) If the estate had so shrunk that the legacies could not be paid, 
the legatees must be contented with rateable distribution. 

Further the Judge opined that Trimbak Mahadeo Tilak, who claimed 
as the undivided heir and brother of the testator, had no locus standi as 
a residuary legatee. He was entitled only to a rateable dirtribution of 
the specific legacy of Rs. 300. All the legacies must be satisfied in full 
before he could claim as a residuary legatee. 

Being dissatisfied with the above expression of opinion, Trimbak 
Mahadeo Tilak preferred an appeal and in the alternative an application 
for revision under the extraordinary jurisdiction, section 622 of the Civil 
Procedure Code, Act XIV of 1882. 

K, H, Kelkar (with P. D. Bhide) appeared for the applicant Trimbak 
Mahadev Tilak : — We submit that the Judge had no jurisdiction under 
section 34 of the Indian Trusts Act to move in the matter. This conten- 
tion was raised in the lower Court. Section 34 of the Act applies to 
trustees and not to executors. An executor is nob a trustee under the sec- 
tion and so he cannot ask for the opinion of the Court. The powers of 
an executor are given in section 90 of the Probata and Administration 
Act and there are similar provisions in section 269 of the Indian Succes- 
sion Act. There is a distinction between the office of an executor and that 
of a trustee : see Snell’s Equity, pp. 165 and l69 (12bh Edn.). An exe- 
outor can at the most be said to be a constructive trustee. But section 
34 of the Indian Trusts Act does not apply to constructive trustees. The 
term trustee is defined in the Act. See also Walker on Executors, p. 308 
(3rd Edn.), and Godefroi and Lewin on Trusts. These authorities bear 
out our oonbention that an executor is not a trustee. The ruling in In the 
Qooda ofNundo Lall Mullick (1) lays down the distinction between an 
executor and a trustee. An executor has the widest powers of disposition 
and is not subject to the authority of the Court. He cannot 
ask the opinion of the Court on any point. The legatees can seek redress 
[482] by bringing a suit. In the present case the executor’s opinion was 
in favour of the applicant. Moreover all the parties concerned were not 
before the Court. Therefore, the Judge had no jurisdiction to express his 
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opinion in the matter. The executor becomes a trustee after he has given 
full effect to the terms of the will. See In re Maekay (1). 

There was no appearance for the opponents. 

Scott, C. J. -The executor of one Vishnupant Tilak applied to the 
District Court of Poona for its opinion under section 34 of the Indian 
Trusts Act with regard to the administration of the trust property of the 


1. 0. 164=11 testator. 

Bora. L. R. qI (jIjq parties interested as beneficiaries under the will were 

present at the time of the application, and those parties appear to have 
agreed that the Court should advise the executor under section 34 of the 
Trusts Act. An opinion was accordingly expressed by the District Judge 
upon the points preferred for the Court’s opinion by the executor, but one 
at least of the beneficiaries was absent and not consenting. 

One of the parties who had consented to this method of disposal of 
the question having found that the opinion of the Court was unfavourable 
to his interests preferred an appeal against that opinion, and, in the alter- 
native, has asked this Court to entertain his objaotion as made under the 
revisional jurisdiction of the Court conferred upon it by section 622 of 


Civil Procedure Code, 1882. 

We think that assuming that an opinion was expressed which fell 
within the powers of the Court under section 34, there is no appeal from 
such an opinion. We hold, however, that the case presented to the Die- 
trict Judge was nob a case falling under section 34 ; for, the exeoutor who 
asked for the opinion of the Court had not become a trustee with regard 
to any of the property in his hands on behalf of the legatees. His 
difficulty was to decide how much of the property in his hands 
he should allocate for the benefit of each of the persons named as lega- 
tees, and it is in consequence of his inability to decide that that he 
C«3] came to the Court. It is no doubt true that an exeoutor, when he 
has assented to a legacy and set aside funds to meet it, becomes a trusteoi 
but, as observed by Mr. Justice Kekewioh in In re Mackay (1), the exact 
moment of passage from the oharaoted of exeoutor to that of trustee is 


difficult bo define. 

The Applicant in this case had nob in our opinion become a trustee 
so as to incur all the liabilities of a trustee. He was still an executor and 
could as an exeoutor have pleaded limitation against the claims of bene- 
ficiaries, and so long as he occupied that position he could not claim the 
advantages provided for trustees by section 34 of the Indian Trusts Act, 
His remedy, if he felt any doubt as to the manner in which be should 
administer the estate come to his hands, was to file an administration suit. 

We hold that the opinion of the District Judge was given without 
jurisdiction, and we therefore direct that the proceedings be set aside. 

Proceedings set aside. 


(1) [lOOG] 1 Ch. 26 at p. 81. 
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ChunilaIi Pranshankar {original Defendant No. 2), Appellant% v. 
Sdrajbam Habibhai and others {original Plaintiffs and 

Defendant No. 1), Respondents.^ 

Bhoqilal Valabhram {original Defendant No, l), Appellant, v. 
Surajram Haribhai and another {original Plaintiffs)^ 

Respondents.^ 
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[5tih April, 1909.] 

Hindu Law — Marriage — Asura form — Brahma form — Construction of textt. 

Undee HiDdu Law, where the partdrnal or maternal relation of a girl, who is 
given in marriage, receives money oongideration for it. the substance of the 
[434] transaction makes it nob a gift but a sale of the girl. The money receiv- 
ed is what is called the “bride-price”: that is the essential element of the Asura 
form. The fact that the rites prescribed for the Brahma form are gone 
through cannot take it out of that category, if there was pecuniary benefit to 
the giver of the girl. The taint of the Asura form lies in the gratuity paid to 
the giver of the bride for his benefit, not in anything paid to her. 

It is a principle enunciated by Vijnaneshvara that where all smritia are of 
equal importance and where there is a conflict between two or more writers, 
the Court is free to choose any it likes. 

[Hef. 53 I. C. 423=1920 M. W. N. 158.] 


Second appeals from bhe decision of Dayaram GIdnmal, Disbriob 
Judge of Ahmedabad, conflrming bhe decree passed by Cbandulal Mabbura- 
das, Firsb Class Subordinabe Judge ab Abmedabad. 

Tbe maberial facbs are seb oub in bhe judgment. 

Ookuldas K. Parekh for bhe defendants; — The finding of bhe lower 
Courts that the form of marriage in which Bai Mani was given away was 
Asura is erroneous. The form of a marriage under Hindu Law is deter- 
mined by bhe preliminaries adopted in it. Where, therefore, the preli- 
minaries adopted appertain in fact bo bhe Brahma form of marriage, bhe 
marriage is bo be taken as performed in bhe Brahma form, no matter 
whether bhe money was paid bo bhe relations of bhe bride. 

In verse 31, chapter 3 of bhe Manava Dharma Shasbra, where bhe 

essentials of bhe Asura form of marriage are defined, bhe word : 

{jnatihhyah) moans bhe paternal kindred. In verse 63 of bhe Achara Kanda 
of Tajnyavalkya which enumerates bhe relatives who are oompebenb bo 
give away a girl in marriage, no mention is made of maternal relations. 

In this case, the maternal uncle was appointed guardian of bhe person 
of bhe minor girl by the District Court and was authorised bo give bhe girl 
in marriage. Ho was in the position of a stranger or neighbour. If he 
abused his powers and book money secretly for giving the girl in marriage, 
that would nob affect bhe form of marriage. 

Lalluhhai A. SJiah for the respondents: — ^According bo Yajnyavalkya 
bhe best bo determine whether a marriage was in bhe Asura form or nob is 

bhe payment of money — {Asuro dravina danat). In 
his Sanskara Mayukha, Nilkanbha [438] describes bhe Asura form thus ; 

— {d'hanenopaioshgopa/gach^t) i. e., where one marries 
after satisfying by means of (paying) money. 

• Second Appeal No. 262 of 1908. 
t Sooond Appeal No. 892 of 1908. 
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The word '• [jnatihhyah) in Manu’s verse 31 means no doubb 

pabernal relabions. Bub ib is illusbrabive and nob exhausbive. Similarly 
bhe bexb of Yajnyavalkya which enumerabes bhe relabivas who are oompe- 
bont bo give a girl away in marriage is nob exhaustive. See also Mulohand 

V. Bhadhia (1). 

As money was taken by bhe maternal unole for giving bhe girl in 
marriage, the marriage assumed bhe Asura form. The oermonies gone 
through may have been pertinent bo bhe Brahma form: that did nob change 
the character of marriage. The best is bhe payment of money. See Vijia- 
rangam v. Lakshman (2); and Venkatacharyulu v. Bangacharyulu (3). 

ChandavarkaR. J.— The facts, upon which bhe question of law in 
the two second appeals turn, are shortly these : — 

The property in dispute originally belonged to one Dowlabrai Beohar- 
lal. He made a will on the 9th of October 1889, and died tan days later, 
leaving him surviving two daughters, Ladkore and Mani. Mani being a 
minor, bhe Diabriot Court of Abmedabad appointed her maternal grand- 
mother Raliata and bar maternal unole Chunilal guardians of her person, 
and the Nazir of the Court guaidian of her property, under the Guardians 
and Wards Act. By bhe order of appointment the guardians of bhe person 
of the minor were enjoined nob to give the girl in marriage without bhe 
Court’s permission. Subsequently Chunilal applied to the Couib for 
permission to betrobhe bhe girl to one Harprasad. The permission was 
granted, bub soma disagreement having arisen between Chunilal and 
Harprasad’s grandfather, bhe former applied to the Court for revoca- 
tion of the order granting the permission. The Court declined to 
revoke the order; nevertheless Chunilal gave the girl in marriage to 
another boy. This was in violation of the Court's order. [436] Soma 
time after that, Mani lost her husband, and she herself died childless on 
the 22nd of November 1905. 

The respondents Nos, 1 and 2 in Second Appeal No. 252 brought the 
suit claiming in their plaint bhe property in dispute, which Mani had left 
ab her death, as reversionary heirs of her father Dowlabrai They alleged 
that under Dowlabrai’s will the property had coma to Mani but with only 
a life interest in it; and that on her death ib descended to them as Dowlat- 
rai’s heirs. 

Ab the trial of bhe suit bhe said respondents prayed for amendment of 
the plaint to the etfect that Mani had taken an absolute estate in bhe pro- 
perty under her father’s will and that on her death they were entitled bo 
ib as her heirs. The amendment was allowed and evidence led accord- 
ingly. 

Both bhe Courts below have found upon the evidence that Chunilal 
gave the girl in marriage by reoeiving money consideration for bhe gift. 
Upon that fact they have held that the marriage was in bhe Asura form. 
The resulb of bhab finding being bhab on Mani’s doabh her sbridhan, in 
defaulb of her issue, must go bo her nearest relations on her father s, not 
her husband’s side, the Courts have given bhe respondents a decree, hold- 
ing that they are entitled to the property as Mani’s heirs. 

The first point of law urged in this Second Appeal (No. 262) from 
that decree is that the amendment of the plaint ought nob to have been 
allowed, since it transformed the nature of the suit into one of a character 
inconsistent with that originally brought. At first the respondents claimed 

(B (1897) 92 Bom. 812. (0. 0. J.). 

(2) (1871) 8 Bom. H. O.R. U\ at p. 266 (9) (1890) 14 Mivl. :U6 at p. 819. 
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bhe property as Dowlatrai's heirs ; subsequently they abandoned that posi- ib 09 
tion and claimed as heirs to his daughter Mani; There is no inconsistency Apbil 6. 
if we have regard to the substance of the claim. The respondents claimed 
the property on the strength of Dowlatrai’s will. The Court was asked to ^ oiviii 

construe it and to give the respondents a decree for the property. It was ' 

competent for them to abandon their first construction and substitute for 38 B. 938=11 
it another as the basis of their title. 

It is next contended that the finding of the Courts below that * ‘ 

the marriage of Mani was in Asura form is erroneous in law, be- 
[437] cause there is no evidence that her maternal uncle, who gave her in 
marriage as her guardian, received money as consideration for it. The 
question is one of fact and its determination must depend on the evidence 
of surrounding ciroumstanoes and probabilities, if direct evidence of pay- 
ment of money is nob forthcoming. 

Then it is urged that, assuming that money was received by Chunilal 
as consideration for the gift of the girl in marriage, that fact will not give 
the marriage an Asura form under the Hindu Law, if the marriage itself 
was solemnised according to the rites prescribed for the Brahma form ; 
and that the Court must presume in the first instance in every case that 
the marriage was in the latter form. 


The prima facie presumption no doubt is that every marriage under 
.the Hindu Law is according to the Brahma form ; but it can be rebutted 
by evidence. And here, according to the findings of the Courts below, it 
has been rebutted. 

Where the person who gives a girl in marriage receives money con- 
sideration for it, the substance of the transaction makes it, according to 
Hindu Law, not a gift bub a sale of the girl. The money received is what 
is called bride-price ; and that is the essential element of the Asura form. 
The fact that the rites prescribed for the Brahma form are gone through 
cannot take it out of that category, if there was pecuniary benefit to the 
giver of the girl. The Hindu law-givers one and all condemn such benefit 
and the Shastras, regarding it as an ineradicable sin, prescribe no penance 
for the sale of a bride (see the Agni Puran cited in Shudra Kamalakar, 
page 108), 

Whenever, therefore, it is proved, the Courts must hold the marriage 
bo have been in the Asura form, however much it might be disguised by 
the adoption of the rites of the Brahma form. That adoption cannot take 
away the taint of the lower form. 

Under the Hindu law. certain forms are common bo both the 
Brahma and the Asura form of marriage. Unless those forms are 
gone through, the relation of husband and wife is not [438] brought 
about in either case and there can be no marriage tie. Those 
forms consist in the invocation before the sacred fire and the seven steps 
(Sapbapadi) taken before that fire by the bride- groom and the bride jointly. 
As said in the Madana Parijata (page 157, Bibliotheca Indioa Series), 
“it should nob be doubted whether the relation of husband and wife is pro- 
duced in the Asura and other forms of marriage by reason of the absence 
of the saptapadi or seven steps ceremony therein. Even in those forms 
of marriage the observance of that ceremony is prescribed by way of 
command after acceptance/' Those steps taken, the marriage tie be- 
comes indissoluble. (The Hindu Law of Marriage and Stridhan by Sir 
Gooroodass Banerjee, 2nd Edition, page 89 ; Madhavaoharya’s Parashara 
Sambita, Bombay Oriental Series, Vol. 1, part II, pages 88 and 89). 
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Butj what distinguishes the oae form from the other is that, in a 
Brahma marriage it is a gift of the girl pure and simple ; in the Asura^ it 
is the sale of the bride for pecuniary consideration. If the sale exists, its 
effects cannot be undone by the form of a gift being gone through. 

It is contended by Mr. Gokuldas for the appellant that the true test 

83 B. 433—11 of the Asura form of marriage is the taking of the bride-price by none but 
Bom. L. R. tjhe father of the girl, or, in default of him, by any of her paternal kind- 
red giving her in marriage. In support of this argument the following 
Smriti of Manu (1) is relied upon: — 

“ When (the bridegroom) receives a maiden, after having given as 
much wealth as he can afford, to the kinsmen and to the bride herself, 
according to bis own will, that is called the Asura rite.” 

The original in this text for “ kinsmen ” is jnatit which, Mr. Gokul- 
das argues, means paternal kindred.” That no doubt is the meaning, 
according to certain scholiasts (2). So also in his gloss on the third versa 
of Yajnyavalkya in the Chapter on *' Impurity,” where the word jnati 
occurs, Vijananeshwara in [439] the Mitakshara (3) explains the word 
as meaning samana gotraja sapindas and samanodakas. 

But the question is whether this text of Manu uses the word jnaii 
as exhaustive, confining the right to receive the bride-price to paternal 
relatione in the absence of the father, or as illustrative, extending it to all 
who have the right to give the girl in marriage. 

The answer to that question must depend upon whether the duty of 
giving a girl in marriage devolves in the first instance upon her father, 
and in default of him, on any of her paternal relations only, or extends to 
all relations, paternal or maternal. 

A text of Yajnyavalkya (4) mentions the paternal relations as being 
charged with the duty. But Narada (5) and Vishnu (fi) include the 
maternal relations also. The former specifically mentions the girl’s 
maternal uncle. Nilakantha in his Sanskara Mayukha quotes as authori- 
ties both the text of Yajnyavalkya and of Narada. Madhavaoharya in his 

Commentary on Parashara Samhita quotes as authority the text of 
Narada. 

^ No doubt Vijnaneshwara in the Mitakshara quotes only Yajnyaval- 
kya s text and makes no reference either to Narada’s or Vishnu's. But 
no importance attaches to that oiroumstanoe. The Mitakshara purports 
to be a commentary on Yajanyavalkya, and Vijuaneshwara (7) himself 
enunciates the principle that where all Smritis are of equal importanoe, 
and where there is conflict between two or more Smriti writers, we are 
free to choose any we like. Nilakantha in the Vyvahara Mayukha cites 
Yajnyavalkya s text that where there is a conflict between two or more 
Smritis that one should be accepted wbioh is conformable to equity (B). 

The rule of the Hindu Shastras that a girl must be given 
in marriage as far as possible and that she cannot give herself [WO] 
unless thefe is no relation to give her is founded upon the theory 
that women have no independence. Her father, or, in his absence, any 


(1) 

( 2 ) 

(8) 

(4) 

(C) 

(6) 

(7) 

( 8 ) 


Sacred ^okg ol the East, Vol. XXV, page 81, Beotioa 81. 

Bee St- Pet? rfl burgh Sanskrit Dictionary under the word JtuUi. 
Moghe B Third Edition, page 274. 

Mandlik'a Hindu Law, page 169, Sections 63 and 64 
Sacred Books of the East, Vol. XXXIII, part I. page 169. 

Bo ^gof the East, Vol. VIl, page 109. 

g • Moghe 0 Edition (9rd) of the Mitakshara, page 3 

Mandlik 8 Hindu Law, page 6, lines 17 to 20. 
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relation who, as guardian standing in the father's place, has supported and 
protected her during her virginhood, is charged with the duty. This is 
pointed out in the Mitakshara (1), where it is said : — “ The gift is enjoined 
only in the case of a virgin who has been protected by her father and 
others.” The word ” others ” being construed cius<iem Cfeney'is with the 
word father” — a construotion of which several illustrations are to be 
found in the writings of the Nibandhakaras or Commentators on Hindu 
Law— the passage means that, where there is no father, the duty of giving 
a girl in a marriage devolves on a relation of hers who stands in his place 
as her legal guardian and as such protected her. 

If, then, the Smritis of Narada and of Vishnu are as authoritative as 
the Smriti of Yajnyavalkya, the maternal relations of a girl are among 
the ikindred whose duty it is to give her in marriage. And the text of 
Manu, on which Mr. Gokuldas strongly relies, must be construed as being 
descriptive, not enumerative, according bo the canon of interpretation in 
Hindu Law, known as nyaya samyatwa or samana nyayatwat that a rule, 
which in terms applies to one individual, who is a member of a class com- 
posed of many persons, all possessing the same property or attribute, must 
be held to apply not only to that individual but also to all the other 
members of the same class in matters relating to that property, beoauee 
all of them stand in respect of it on the same footing (2). 

An instance of the application of this rule of interpretation is to be found 
in the portions of the Mitakshara and of the Vyavahara Mayukha which 
deal with partition. There Vijnaneshwara and Nilakantha respectively refer 
to a text of Manu, which says that if at a partition in a joint family, con- 
sisting of two or more brothers, the elder or eldest deceive the younger 
[441] brother or brothers by concealing any part of the joint wealth, he 
(the elder or eldest) shall be punished by the king and deprived of his 
share. Vijnaneshwara explains that though Manu mentions only the elder 
brother, the text applies to the younger equally, if the latter be guilty of 
similar fraud, Nilakantha too says the same. 

If,. then the maternal relations of a girl are like the paternal relations 
in the category of those charged with the duty of giving her in marriage, 
what Manu says in the text relied upon by Mr. Gokuldas about the 
paternal relations must apply to the maternal gelations also on the rule 
of interpretation just mentioned. The receipt of bride-price is no doubt 
condemned by Manu as a sin : but he allows as lawful a marriage in 
which such receipt enters as consideration for the sale of the girl ; and it 
is difficult to understand why the marriage should be Asura, if the girl 
happens to be given by one of her paternal relations by receiving a 
gratuity, whereas it should not be that if the party giving her and receiv- 
ing the gratuity happens to be one of her maternal relations. 

In the present case Chunilal (defendant No. 2), who gave Mani in 
marriage, was her maternal uncle ; and a maternal uncle is mentioned 
among the guardians competent to give a girl in marriage. Besides, by 
reason of that relationship he was at the time of the marriage the legal 
guardian of her person duly appointed by a Court of Law. He supplied 
to her the place of her father. It is true that his power to give her in 

(1) Moghe’s Third Edition, page 265. ^ 

(2) ^gjiT^^iWirFH^^Fq I ^ : 

The Mitakshara, Moghe's Brd Edition, page 697. The rule is quoted there ae 
Ushanas's. In the Vita Mitrodaya it is quoted as Baudhyayana's page 25 : Shastti 
GFholap G. Sarkar’s Edition. 
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marriago was subject to the oondibion of the Court’s consent ; and he in- 
friogod it. Bub tbab circumstance cannot afleob the question as to the 
form of marriago, if he was, according to law, her relation and guardian, 
and as such was competent to receive the bride-price and give the 
marriago the Asura form. 


33 B. 433s;n 
Bom. L. B. 
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765. 


We are nob to be understood as deciding that the conclusion above 
stated would apply bo the marriage of a girl who has been sold in marriage 
by a person who was neither her paternal nor maternal relation. According 
to the Shastras, the giving of a girl in marriago is a pious act, and even a 
person who is in no way related to her may so giva her, if she has no rela- 


tions, or, if there being relations, they are unwilling to discharge that duty. 
[442] In Madan Ratna Skandha quoted in the Nirnaya Sindhu (page 245, 
.Inaua Sagar Edition) it is said that “ it is proper (for a man) to give in 
marriage aocordmg to the (prescribed) religious rites the unmarried 
daughter of another person, even if she is nob of the same gotra as himself, 
after making her his own (daughter) and by (presenting) her (with orna- 
ments) of gold.” Such a case, when it arises, will have to be determined 
on itfs own merits. 

Lastly, it remains ho notice Mr. Gokuldas’s argument that Mani ’s 
marriago should not be held bo have boon in the Asutcl form, because 
there is no evidence and no finding that Mani received any money for 
herself as bride from the bride-groom before marriage, whereas the text 
of Manu, which defines that form, requires that payment of money as 
consideration for the giib of the girl in marriage shall be not only bo her 
relations (;waii) giving her bub it must bo also to the girl. But, as 

Nilakanliha points out in his Sanskara Mayukha ( 1 ) on the authorily of 

another text of Manu the taiut of the form lies in the gratuity 

paid to the giver of the bride for his benefit, nob in anything paid bo her ; 
and it is the taint which determines the form. 


On these grounds the decree of the Court below must be confirmed 
with costs. 


Decree confirmed. 


(1) * [Suniak^ra Mft>ukba; Amarapurkar’t 

Edition, Page 45.] 
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[443] APPELLATE CIVIL. 

Before Mr. Justice Chandavarkar and Mr. Justice Heaton. 

PDRSHOTTAM Haegovan Parekh {Original Plaintiff, Applicant), 
Appellant v. Haebhamji Amarsangji Teakar and others 
{Original Defendants, Opponents), Bespondents.* 

[14tjh April, PJ09.] 

Qujrat Talulfdara' Act (Bombay Act VI of 1888, a« amended by Act II of 1905) sec- 
tion ^li—DecTBe— “Execution against Talukdar' 8 Estate— “C onseni of the Talukdo-ti 
Settlement Officer — Civil Procedure Code (Act XIV of 1882,) sectiont 320, j23. 

In execution of a money decree against a talukdar several villages belonging 
to him were attached: and the darkhast was sent to the Talukdari Settlement 
Officer (who combined in himself the functions of Collector and Talukdari 
Settlement Officer for the purpose of execution of decrees against or in respect 
of talukdari lands) to be dealt with under sections 320-325 of the Civil Procedure 
Code, 1882. That Officer acting under the sections framed a schema of manage- 
ment and placed the decree-holder in possession of one of the villages for a 
given number of years. All this was done after the death of the original judg- 
ment-debtor and after the amendment of section 31 of the Gujrat Talukdars’ 
Act, 1888. was made in 1905, but in ignorance of the amendment. The Taluk- 
dari Settlement Officer then took up the position that what he had [555] done 
was done by him under the Oivil Procedure Code, 1892 ; and that as he had not 
given his written consent to the arrangement as provided by the amended 
section 31, the darkhast preferred by the decree-holder should be disposed oL 

Per Chandavarkar, J. — If a person holding a certain office is empowered by 
law in virtue of that office to give previous consent in writing to certain pro- 
ceedings or aots as a condition precedent to their legality or validity, and the 
person as a matter of fact gives such consent, it cannot be the less a consent 
previously given in writing, merely because at the time of giving it he happened 
to be unaware of the law empowering him to consent, or, being aware of it, he 
thought he was consenting in virtue o! another office which he held His 
ignorance of the law giving him the power cannot make the consent not a con- 
sent and is no legal ground or excuse for withdrawing it after he has once 
given it. 

Where a certain act requires the concurrence of an official person, there is a 
presumption in favour of its due execution on the ground of the legal maxim 
omnia prceesumuntur rite et solenniter esse acta donee probetur in contrarium. In 
suoh oases, “everything is presumed to be rightly and duly performed until the 
contrary is shown.” That presumption oan be rebutted by proof that 
certain forms requited by law were not complied with. 

Where the two offices ate combined in one and the same person on grounds 
of public convenience or expediency, his action must be referred to the exercise 
of his discretionary powers under both the capacities if it oan be so referred. 
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• First Appeal No. 97 of 1908. 

t Gujarat Talukdars’ Act (Bombay Act VI of .1888), section 31 runs as follows 
The section originally stood thus : — 

“ No incumbrance on a talukdar’s estate, or on any portion thereof, made by the 
talukdhar after this Act comes into force, shall be valid as to any time beyond such 
talukdar's natural life. Unless such, incumbrance is made with the previous written 
consent of the Talukdari Settlement Officer, or of some other officer appointed by the 
Governor in Council in this behalf.” 

To this were added the following words by the Gujrat Talukdars’ Amendment 
Act, 1905 (Bombay Act II of 1905j : — 

“ And after the death of a talukdar no proceeding for the attachment, sale or 
delivery of, or any other process affecting the possession or ownership of, a talukdar’s 
e^ate, or any portion thereof, in execution of any decree obtained against suoh 
talukdar or his legal representative, except a decree obtained in respect of an inoum- 
branoe made with suoh consent as aforesaid, or made before this Act comes into force, 
shall be instituted or continued except with the like consent.” 
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Section 31 of the Gujrat Talukdars’ Act (Bombay Act VI ol 1898) require! 
that there must be (1) consent, (2) it must be previous, and (3) it must be in 
writing. If these conditions are ful6l0d the requirements ol the section are 
compiled with No particular form is requisite. 

34 Bom. 142.] 
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Appeal from fche decision of Chimanlal Lallubhai, Firsb Class Sub- 
ordinate Judge at Ahmedabad. 

Proceedings in execution. 

The plainbilf obtained a money decree for Rs. 5,007 against fcha 
original defendants (represented by the heirs the respondents) on the 26lih 
September 1891. 

In execution of this decree, several villages belonging to the respon- 
dents were attached ; and the Court sent the darkhast to the Collector to 
be dealt with under sections 320 —325 of the Civil Procedure Code (Act 
XIV of 1882). The Collector transferred this decree to the Talukdari 
Settlement Officer, who was competent to deal with it for the purpose of 
execution of decrees against or in respect of talukdari lands. 


[448] The Talukdari Settlement Officer next framed a scheme 
whereby it was arranged that the plaintiff should be put in possession of 
one of the attached villages and allowel to enjoy the income of that village 
for seven years in satisfaction of the decree and that the other villages 
should be released from atbaohmenb. The plaintiff assented to the scheme 
and the Talukdari Settlement Officer, acting upon it, wrote to the Deputy 
Manager a latter, informing him of the scheme and asking him to put the 
plaintiff in possession of the village. The Talukdari Settlement Officer 
also recorded an order to that effect and sent it to the Court which passed 
the decree. 


In 1905, section 31 of the Gujrat Talukdar’s Act (Bombay Act VI of 
1888) was amended. The scheme was made by the Talukdari Settlement 
Officer and the village was delivered bo the plaintiff after the death of the 
original judgment-debtor and after the eection was amended but in ignor- 
ance of the amendment. 

SubseQUonbly, on the 12th November 1907, the Talukdari Settlement 
Officer repoi'ted to the Collector of Ahmedabad that the plaintiff’s dar- 
khast could not be proceeded with under section 31 of Bombay Act VI of 
1881 as amended by Bombay Act If of 1905. This was sent by the 
Colleobor to the Civil Court. 


The Court asked the Talukdari Settlement Officer, on the plaintiff’s 
application, to show causa why the actions taken by him from time to time 
should not be oonptrued into his consent as required by the amended 
section 31 of the Gujrat Talukdars’ Aot (Bombay Act VI of 1888). 


The Talukdari Sebblement Officer replied as follows ; — 

“ The oouFont contemplated in section B1 of the Amended Talukdari Aot was 
never given not was it intended to bo given for the oontinuanoe of the execution pto- 
oeedinga stated by the plaintiff, and the preparation of a soheme under section 323 
of the Civil Prooeduro Code does not imply the grant of such consent which can only 
be given in writing. The steps shown by the plaintiff in his patition as taken by this 
omoQ in connection with the execution proceedings are under the Civil Procedure 
Code. There has boon no action taken by this office which would show that fluoh a 
previous written consent as contomplatou by section 91 of the amended Talukdari Aot 
was ever given or intended to bo given.' 


[446] The Court agreed with the oontontions of the Talukdari Settle- 
ment Officer and ordered the darkhastjto be disposed of on the following 
grounds 
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Ifc ig ufged that febe Talukdari Settlement Officer should be held to have given 
consent for the continuance of the execution proceedings as required by section 81 of 
the amended Talukdari Aot. Under section 320 of the Civil Procedure Code, the exe- 
cution of the decrees is transferred to the Collector and not to the Talukdari Settle- 
ment Officer, and the Collector executes them or gets them executed, through his sub- 
ordinates, and BO the Talukdari Settlement Officer is not wrong in saying that he adop- 
ted the steps above said under the Civil Procedure Coda in execution of the decree and 
not under the amended Talukdari Act. It is clear from section 31 of the Aot that the 
consent should be in writing and should not be presumed from the conduct of the 
Talkdari Settlement Officer, or from oertaiu steps adopted by him in executing the 
decree. No consideration is required for such consent, and the Talukdari Settlement 
Officer cannot be said to have given consent merely because the applicant withdrew 
two darkhasts under the kabulayat made by him to the Talukdari Settlement Officer. 
The Talukdari Settlement Officer states that the consent contemplated in section 31 
of the Amended Talukdari Aot was never given nor was it intended to be given for 
continuance of the execution proceedings, and there is nothing to show that the 
Talukdari Settlement lOffioer gave express consent for continuance of the execution 
proceeding. 

The plainbifE appealed bo the High Courb. 

T. B, Desai for bhe appellaab conbended bhab the Talukdari Setblemenb 
Offioer had given his oonsenb as required by bhe amended seobion 31 of 
the Gujrab Talukdars’ Aob (Bombay Acb VI of 1888). The framing of bhe 
scheme, bhe pubbing of bhe plaintiff into possession of one of bhe villages 
abtaobed, and bhe oommunioabion thereof bo bhe Civil Court are aobs which 
clearly show that the oonsenb of the Talukdari Settlement Ojffioer was 
given to the arrangement in every sense of bhe term. The consent might 
indeed have been given in ignorance of the amendment in seobion 31 ; 
bub ignorance of law is no excuse. 

L. 4. Shah for the respondent No. 1. — There is no consent here of 
bhe Talukdari Settlement Officer as required by section 31 of bhe Gujrat 
Talukdars’ Acb, 1888. The consent should be express, made previously 
and in writing. All that bhe Talukdari Settlement Officer has done has 
been done by him in his capacity as Oolleobor under sections 320 — 324: 
of the Civil Procedure Code, 1882. The scheme framed was under 
section 323 of the Code. 

[447] The provisions of section 31 of the Gujrat Talukdars' Aob, 
1888, should be strictly construed in favour of the judgmenb-debbor. 
When an offioer holds two capacities as in this case, and he has to do an 
aot to validate a proceeding, that aot, before it can be construed to have a 
certain effect, must be shown bo have been done with intent bo procure 
that effect. 

M. N. Mehtat for respondents Nos. 2—5. 

T. 22. Desai in reply. 

CflANDAVARKAR, J. j— The appellant, having obtained a money 
decree against a Talukdar, who is now deceased and is represented by the 
respondents, presented a darkhast for its execution. Several villages, 
belonging to the Talukdar, were atbaohed and the Court sent bhe darkhast 
to the Colleobor bo be dealt with under sections 320 bo 325 of the Code of 
Civil Prooedure of 1882, then in force. The Colleobor in his burn trans- 
ferred bhe darkhast bo the Talukdari Settlement Offioer, the reason for 
that being that the latter combined in himself, according to a rule having 
the force of law, the functions of Colleobor and Talukdari Sebblemenb 
Offioer for bhe purpose of execution of decrees against or in respect of 
talukdari lands. That Offioer, acting under bhe sections in question, 
framed a scheme, whereby it was arranged that the appellant should be 
put in possession of one of the attached villages and allowed to enjoy bhe 
income of that village for seven years in satisfaction of 'the decree and 
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1009 tbafc the other vilIagG5 should be released from afctachmcafj. The appel- 
Apbil 11 . lant assentod to the scheme, aad the Talukdari Setblemeal Officer, acting 

upon it, wrote to the Deputy Manag-jr a letter (I3xhibib 54), informing him 

of the scheme and asking him to put the appellant in possession of the 

' village. At the same time the Talukdari Settlement Officer vcoorded an 

33 B. 453=11 order and sent it to the Court which had passed the money decree. That 
Bom, L. R. (qQQ Exhibit ^2) is as follows 

“ Xbo Kabulayat, Rivea by tho plaiotiS to accept io Palachiit tho inoome o! 
Karg'inpura for 7 years io satisfaction of hia DarkUast No. f»l4 — 19J9 and 652 — 1890 is 
put in tho CJ99 : order 19 given to the Deputy Manager to carry it out aeoerdingly. 
This darkhast is to bo entered in fcbe list of Japti Vabivat (luanagoaient of attached 
eatatee) under ssotion 823, Civil Pcooedure Code, and order is given to send its account 
every year and therefore this darkuasb is taken out of tho list of oases under inquiry 
and entered in tho list of attached estates." 


665=3 I. G. 
753. 


[458] Tho scheme was made, the order was passed and delivery of 
possession of the village was given to tho appellant after the judgment- 
debtor had died and after the amendment of section 31 of the Talukdars' 
Act had come into force. 

[His Lordship then read section 31 of tho Talukdars' Act and con- 
tinued :— ] 

It appears that the Talukdari Settlement Officer was not aware of 
tho latter portion of section 31 when he settled the echeme, passed his 
order, and put the appellant in possession of tho village. Accordingly, 
the Court was requested to dispose of tho darkhast by holding that the 
appellant could not retain possession of the village under the scheme. 

The lower Court has allowed the Talukdari Settlement Officer’s 
objeotion to the darkhast on the ground that there was no previous con- 
sent in writing of bis such as is required by the last part of section 31 of 
the Talukdari Act. 

The Talukdari Settlement Officer's contention in the Court bdow 
was that he bad never given any such consent as the section required, 
because all he bad said and done had been not under that section but 
under section 323 of the Code of Civil Procedure. 

I am unable to accept this contontion. All that section 3L required 
was his previous consent in writing. That there was such consent is clear 
from Exhibit 5 and tho Officer’s order quoted above. It may bo that the 
Talukdari Settlement Officer was not aware of the amendment of section 
31 and so had not the remotest oonsoiou'^noss that ho was acting in con- 
formity with it when ho settled the scheme and allowed the appellant to 
be pub in possession of tho village. But if a person, holding a certain 
office, is empowered by law in virtue of that office to give previous consent 
in writing to certain proceedings or acts as a condition precedent to their 
legality or validity, and tho person as a matter of fact gives such consent, 
it cannot bo the loss a consent previously given in writing, merely be- 
cause at the time of giving it ho happened to be unaware of the law 
empowering him to consent, or, being aware of it, ho thought he was 
consenting in virtue of another offioo which ho bold. Ilis igno-[449] 
ranco of the law giving him the power cannot make tho consent not 
a consent and is no legal ground or excuse for withdrawing it after he 
has once given it. As was said by Lord Ellonborough, C. J. in Bilbie v. 
Lumlcij (1), "Every man must bo taken bo bo cognisant of tho law ; other- 
wise there is no saying to what extent tho excuse of ignorance might not 
be carried. It would bo urged in almost every case.” As for the plea 
that the consent was given by bbo Talukdari Settlement Officer, not under 


(1) (1803) 2 10‘) :U p. 472. 
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section 31 of bbo Talukdara’ Act bub under seobion 323 of the Code, it is 
answered by the rule of law that where a certain acb requires the concur- 
rence of an official person, there is a presumption in favour of its due exe- 
cution on the ground of the legal maxim omnia prtvsujnuntur rtte ei solen- 
niter esse acta donee prohetur tn contrarium. In such cases, '‘everything 
is presumed to be rightly and duly performed until the contrary is shown.” 
That presumption can indeed bo rebutted by proof that certain forms 
required by law were nob complied with. Here no form is prescribed by 
law. All that is urged is that the Talukdari Settlement Officer did not 
know of the law embodied in section 31 of the Talukdars’ Act when he 
gave his consent to the scheme. We are, therefore, brought back to the 
plea of ignorance of law, which, as I have said, is no excuse. 

It is to be remarked that the powers under section 323 of the Code of 
Civil Procedure conferred on the Collector and those conferred on the 
Talukdari Settlement Officer by section 31 of the Talukdari Act are both 
enabling or discretionary and are not necessarily of a mutually contradic- 
tory character. M^here the two offices are combined in one and the same 
person on grounds of public convenience or expediency, his action must 
be referred to the exercise of his discretionary powers under both sections, 
if it can be so referred. It is not that in respect of one office the action 
was without, and in respect of the other it was with jurisdiction. 

If he had the discretionary jurisdiction as to the action in both capaci- 
ties, the law will refer it to both of them and then the question is 
reduced simply bo this — had he given previous consent [450] in writing as 
required by seobion 31 of the Talukdars’ Act? That section prescribes 
no particular form for the consent. All it requires is that there must be 
(1) consent, (2) that it must be previous, and (3) that it must be in writ- 
ing. It is not disputed before us that these three conditions are satisfied 
by Exhibit 54 and Exhibit 22. As to the first of these conditions, all we 
have bo see is that the person who gave the consent occupied at the time 
the office of Talukdari Settlement Officer and that he acted deliberately in 
the matter of the scheme and gave his sanction bo it freely, because 
“ consent is an act of reason, accompanied with deliberation, the mind 
weighing, as in a balance, the good and evil on each side,” that is, it must 
not be due to fraud, or undue influence, (Story’s Equity Jurisprudence, 
2ad edn., section 222). The Talukdari Settlement Officer is shown by 
the evidence bo have given his sanction to the scheme after fully consi- 
dering the circumstances of the case. The argument that such considera- 
tion was bestowed by him on the scheme in his capacity as Collector 
ignores the fact that though he held two offices it was one mind which 
considered the scheme before consenting to it. And that consent was 
embodied in writing in Exhibit 54, the letter he wrote to his Deputy, ask- 
ing him to give delivery of possession to the decree-holder, and in the 
order, forming part of Exhibit 22, sent to the Court with the darkhast. 
Both these were put in writing before delivery of possession to the decree- 
holder. 

On these grounds, in my opinion, the decree appealed from must be 
reversed and the darkhast should be allowed to continue. The appellant 
must have the costs both in this Court and the Court below from the 
respondent No. 1 who is bo bear his own. 

Heaton, J. — By Bombay Act II of 1905, section 31 of Bombay Act 
VI of 1888 was so amended that thereafter “no proceeding for the attach- 
ment, sale or delivery of, or any other process affecting the possession or 
ownership of, a Talukdari estate, or any portion thereof in execution of a 
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decree could be instiifeufeed or continued without the previous written 
consent of the Talukdari Settlement Officer. 

The decree- holder in these proceedings had several unexecuted 
decrees against a Talukdar of which applications for execution were 
pending. In the proceedings on one of these applications [451] an 

88 B. 448=11 order was made for selling the estate of the Talukdar ora portion 

Bom. Ii. R. thereof and the proceedings were sent to the Collector under section 

320, Civil Procedure Code. It fell to the Talukdari Settlement 

Officer, who in certain cases is the Collector for execution purposes, to 
deal with the matter. He entered into an arrangement with the decree- 
holder by which a scheme was made as permitted by section 323, Civil 
Procedure Code, under which the decree-holder was to have possession of 
one Talukdari village for seven years in discharge of his decrees. Mean- 
time two out of four applications for execution were to be withdrawn, and 
the remaining two, kept pending. The negotiations had begun before 
the amendment of section 31 came into force; bub the scheme was hnally 
arranged, accepted and given effect to after the amendment. The ques- 
tion is whether the execution proceedings were continued with the previous 
written consent of the Talukdari Settlement Officer as required by section 
31 of the Act. 1 think they were. The Talukdari Settlement Officer 
undoubtedly did consent to the continuance; that is plain from the letters 
he sent to the Court, It is equally plain that the consent was in writing 
and that it was previous to the delivery of possession to the decree-holder. 
The only argument of any importance against holding the previous 
written consent to be of the kind contemplated by section 31, is that it 
was not given for the purpose of section 31 and was given in ignorance of 
or without regard to the provisions of that section and merely in pursu- 
ance of execution proceedings which the Talukdari Settlement Officer was 
bound to conduct. I do nob think that after the amendment of section 31 
he was bound to conduct them. It was open to him to refuse to consent 
to their continuance and to refer them back to the Court. I also do not 
think the evidence establishes the contention of ignorance or that the 
consent was not given for the purpose of section 31. The Talukdari 
Settlement Officer of the time was not examined as a witness and there 
is no direct evidence on the matter. We are left bo conjecture and I do 
not think the circumstances justify the conjecture urged by the respondent. 
Therefore I concur in the order proposed. Decree rcvened. 


83 B. 482 (= 11 Bom. L. R 654=3 1. 0. ';60.) 

[452] APPELLATE CIVIL. 

Before Mr. Justice Chandavarkar and Mr. Justice Heaton.^ 

Bbimaoharya bin VENKArpACOARYA (Original Plaintiff^ 
Appellant v. Ramacharya bin Bbimaoharya (Original 

Defendant), Respondent.^ 

[14th April, 1909.] 

Bindu law—MUakthara-^Siridhan^Succcssion— Competition between Auitarid and 

step-son. 

Undoc tho MitikshAra school of Iliadu law, when a married Flindu woman 
dies, leaving no iasoo, hoc Uusb.^ad is ontitlod lo suooood to her ilrid/irtn in 
preferonoe to her husband’s son by anothoc wito. 

^ef. 29 Cal. 3 19 ; 33 Mad. IIM ; 60 I. 0. 268 ] 

* Second Appeal No. 60'J of iOOH. 
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Second appeal from the decision of Vishvanafch V. Wagh, First Class 
Subordinate Judge ^ith appellate powers at Bijapur, confirming the decree 
passed by D. A. Idgunji, Subordinate Judge at Bagalkot. 

The property in dispute belonged originally to one Kristaoharya. who 
died on the 14th December 1902 leaving him surviving a daughter Bagawa 
by name. Bagawa was married to Ramaoharya (defendant No. 1). Rama- S3 B. 452=11 
oharya had a son by his first wife: he was Bhimacharya (the plaintiff). 

Bagawa died on the 25th December 1902. At her death, the plaintiff 760.' 
(her* step* son) claimed that be was entitled to succeed to the Stridhun of 
Bagawa which be inherited from Kristaoharya. His claim was resisted 
by Bamaoharya, father of plaintiff and husband of Bagawa. 

The Subordinate Judge decided the suit in the defendants’ favour on 
the following grounds : — 

Assuming that the property is Bagawa's Sttidhan, the question is whether, on her 
death without issue bet next heir is her husband or the son cf her husband by 
another wife. 


The material teits of the Mibakshara are those given in chapter 2, section XI, 
placita 8, 9, 11. 

“9, If a woman die without issue, that is leaving no progeny: in other words 
having no daughter not daughter's daughter nor daughter’s son, nor son, not son’s 
son, the woman’s property as above described shall be taken by her kinsmen, namely, 
her husband and the rest as will be (forthwith) explained.” 

[4633 The rights of the progeny are shown in Manu IX, 192 “all uterine brothers 
should divide the maternal estate equally and so should sisters by the same mothers.” 
The commentary expressly states “The whole blood is mentioned to exclude the 
half-blood. But, though springing from a difierent mother, the daughter of a rival 
wife, being superior by class shall take the property of a childness woman who belongs 
to an inferior tribe. On a failure of the step-daughter her issue shall succeed.” 

Then comas a citation of Mann, chapter IX, 198. “Step-children are not recog- 
nized by the Mitakahara as entitled, except in the single case, which has now become 
impossible, where the woman who has left the property was the wife of an inferior 
class” (c/. Mayne, Para, section 670, 6th edition). 

The step son may oome after the husband by reason of plaoitum 11 (Mit. chapter 
II, section XI). 

And of a woman dying without issue as before stated and who bad become a wife 
by any of the four modes denominated Brahma, etc. — the. (whole) property as before 
described, belongs in the first place to her husband. On failure of him it goes to bis 
nearest kinsman (Sapindas) alive by funeral oblations. 


It is thus clear that according to the Mitakshara in the case of a woman dying 
without issue as before stated when the marriage is in the Brahma form as in the 
present case, her property belongs to her husband “in the first place.” 

The Smtiti Ghandrika expressly lays down “He (step-son) takes the property on 
failure o! ofispring, husband, and the like.” (Ohaptec IX, section 3, page 38) quoted 
by West and Buhler, page 622 (3td edition). 

These authorities would clearly show that the husband of Bagawa is the next 
heir to Bagawa's Stridban and not the plaintiff who is Bagawa’s step-son. 

The plaintifi’s pleaders rely on Manu, chapter IX, Shlokas 182, 183. The latter 
lays down that the son of a man by one of bis wives is as a son to all his wives. 

H this is so, it is argned that the plaintiff is the son of Bagawa the next however 
refers in express terms to progeny of the full blood as shown above. Toe next argu- 
ment is that after the fall blood at any rate, the step- son will oome in by reason of 
Bhloka 188. The Mitakshara provides that in default of progeny, by which progeny of 
• the full blood is indicated, the husband succeeds “ in the first place.’* It would be 
clear that Bhloka 183 cannot be allowed to override this express provision. 
Both these Shlokas were before their Lordships of the Privy Council, in their bearing 
on the aspect of inheritance. They observe; — “We must suppose that all take the 
spiritnal benefits of male issue ; but the law is cleat that for the purposes of inheii* 

tanoe” (cf. Antiapurni Nachiar v. Fcrbes (1)). 

* ■ — 


(1) (1899) 28 Mad. 1 at p. 9. 
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Tboro aa adopted soq died leaving property and it was hold that the mother who 
took part in iho adoption suooooded in proforoDoe to the other mother. [454] 
The titio of a iitop-motbor to rank aa mobhor m matfcora of inheritanco cannot be 
validly baged on SUloka 1S6, aa was laid down. The title of the stop-sen to come in 
before the husband’s right-; ba^od on express provision, can hardly be substantiated 
by the same Shloka. 


33 B. 432=1 1 * if ^ho son born in lawful vv<dlook n.oans or includes a son of a rival wife (as is 

Bom. L. R. said in the Oayabhaga) he would tike only after Ibo husband and (if the order of 
654=3 I. 0. succession bo ba>cd on propinquity) conoarrcntly with tbo rival wife (see West 
750. • iluhlor’s D.gost, page olb/’ (cf. Uat Kestcroat v. ifnnsray Morarji (ij). 


Kvon assutiaing that the property is Bagawa’s Stridban I find that the plaintifl is 
nob the next heir as Bagawa hi3 loft hoc husband surviving her. He does not come 
on the record even as the minor pUintitl's next friend and is probably unwilling to 
pcojudioe his own rights, by his apporauco in a suit urged on behalf of his son. 


On appeal, this decree was confirmed by the lower appellate Court, 

The plainbill appealed to the High Court. 

K. E. Kelker for the appellant (plaintiff): — Under Hindu law admit- 
tedly a son is entitled to succeed to the stridhan of a woman in pre- 
ference to her husband. We contend that a stop-Eon also is entitled to 
the same perferonoo. If the author of the Mitakshara had meant to give 
the husband a proferenca over the step-son, he would have expressly said 
so, 

And Manu (IX, 183) has it that where one out of several co-wives 
gives birth to a son, all of them by that son become mothers of that son. 
This text shows that ‘ son’ includes ' stop-son'. 

In the Mitakshara, there is a specific text which shows that if a 
woman dies without issue then the daughter (or failing her, her issue) born 
of a co-wife of a superior class takes her stridkan (Mitaksbarai p. 211, 
Moghe's edition). 

Mitra Misra expressly mentions step-son and places him above the 
husband in the lino of succession. In discussing the text of Brihaspati, 

viz.t * 113 ' (Maiuh Swasa MaiaUini, See.) he sd>ys 

{aurasa) that is. issue of the body includes a stop-son. The text in 
question lays down the line of succession to the stridhan of certain 
females in case of the [455] failure of the heirs mentioned therein. Mitra 
Misra is of opinion that the stop-son and his issue become heirs because 
they are the giver of the Pinda (funeral cake) and the liquidators of debts 
(Viramitrodaya. Golapchandra Sarkar’s edition, translation, p. 243, text 
p. 98). 

Smriti Chandrika (oh. ix, b. 3, Iyer’s bianslabion, p. 135) is the only 
text against our contention. Other authors are silout on the point. 

V, G. AjinJeya for the respondents : —In discussing the succession to 
the stridhan of a married female, Vijnanoshwara advisedly uses the word 

(Sahodara) (uterine), and then adds 

{Saud(iTO,(jrcLha7ia7n bhinnodara nivratyarthain) (^litakshara, verse 145, 

pp. 210, 2ll, Moghe s odibion). This shows clearly that step-son is 
expressly excluded. 

As to Mitra Misra, it will bo soon that ho begins by saying " But 
when there is a failure of the abovomoubionod heirs tbo childless woman's 
property, Vrihaspabi ordains ‘the mother’s sister Thus, whei^ 

the above-mentioned heirs, that is to say, when tbo heirs which include 
the husband and which are mentioned in the foiogoing part are exhausted, 

^e^|yjvhnt) bo bays aboub bbo tuxb : 5 Wr [Moluh sw.iJrt. &0,) 

(1) (l‘J06) '30 Boju 131 ;it p. lAG. 
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is to be considered. This text again, has been discarded by the Privy 
Council as unintelligible in Bai Kesserhai v. Eiimraj Morarji (1). 

And, Smriti Ohandrika (oh. 9, s. 3) speoificaliy assigns preference to 
the husband. APPELLATa 

Chandavabkar, J,— The question of Hindu Law in this Second 
Appeal is, when a married Hindu woman dies, leaving no iBSue, and the 33B. 452.—11 
competition for heirship to her stridhan is between her husband and a son 
by another wife of the latter, who is entitled to the property — the husband 
or the step-son of the woman ? 

The case is governed by the Mitakshara law. 

Both the Courts below have decided the question in favour of the 
husband ; and the step-son of the deceased woman has preferred this 
Second Appeal. 

[$56] Yajnyavalkya’s text regarding succession to the property of a 
woman, who dies leaving no issue, says: — Her kinsmen take it, if she 
die without issue.’* [The Mit. Chap. II, Section XI, pi 8, page 460, Stokes’s 
Hindu Law Books]. 

Vijnaneshwara’s gloss on the text is as follows : — 

“ If a woman die * without issue * that is, leaving no progeny ; in 
other words, having no daughter, nor daughter’s daughter, nor daughter’s 
son, nor son, nor son’s son ; the woman’s property, as above described, 
shall be taken by her kinsmen ; namely, her husband and the rest as will 
be (forthwith) explained [Do. pi. 9, page 460]. 

Further on, that is, in bis gloss on the next text of Yajnyavalkya, 
Vijnaneshwara says, “ in all forms of marriage, if the woman ‘ leave 
progeny,’ that is, if she have issue, her property devolves on her daughters.” 

[Do. PI. 12 page 461,] 

The original for “ have issue ” is prasutai i.e., a woman who has 
children born. 

*' In default of daughters, or their daughters, or their sons, the sons, 
if any, of the woman deoease3, take her stridhan ” sayg Vijnaneshwara on 
the authority of the text, ” the (male) issue succeeds in their default ” 

[pi. 19, page 462], 

He further supports the right of the male issue by a text of Manu 
which runs as follows : — 

” When the mother is dead, let all the uterine brothers and the 
uterine sisters equally divide the maternal estate.” [pi. 19]. 

He explains this text to mean, not that the uterine brothers and 
sisters that Is, the daughters and sons born of the woman, take the estate 
as joint heirs, but that the daughters inherit first, and, in default of them, 
the sons. 

The original for “ mother” in Manu's text is janani^ which means, 
the woman who has given birth to children and left them surviving her. 

That word and the word ** uterine ” emphasise the rule that on her death 
it is her own daughters, and in default of them, her own sons who are her 
heirs. Hence Vijnaneshwara adds the explanation that step-ohildern are 
excluded from this category of heirs, [pi. 19, page 462]. 

[457] It is urged for the appellant that this exclusion means no more 
than that "Step-sonB cannot inherit so long as the woman has left sons of 
her own to inherit her property ; but that there is nothing in either 
Manu’s text or Vijnaneshwara’s gloss to prevent the step-sons coming in 


(1) (1906) 30 Bom. 431 at.pagQ 451. 
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as heirs before her husband as her “ sons ” in bhe secondary sense of the 

mu V/ - 

AP^n. of the step-son to come in. after he_has oiipe been ex- 

APPaLUATB oressly excluded from the primary sense of the word sons by Mann’s 

Lxb and Viinaneshwara's explanation, must be founded on some authority 
83 8^2=11 discoverable in the Mitakshara. It is impossible to argue that Vijnanesh. 
Lm I R. wara uses the word “ sons ” in his gloss in plaoitum 19 or the word male 

issue ” as including step-sons. Had ha intended to include them, he 
would not have cited Manu's text in support of his meaning and added his 
gloss that it excludes step-children. 

The argument for the appellant just stated oomes in eSeot to this 
that Vijnaneshwara intends to use the word " sons ” in its primary sense, 
that is in the sense of sons born of the woman, where such sons are living 
at her death ; but that he uses the same word in its secondary sense, 
meaning sons of a rival wife, if she has left no sons of her own. But we 
cannot ascribe to Vijnaneshwara this double interpretation of the word 
without charging him with the violation of a well known rule of mimansa 
or construction that " in the same passage a word occurring once cannot 
be taken in its primary and in its secondary sense. ' vU. Such construc- 
tion of one and the same word occurring in a text or a rule, involving two 
interpretations at the same time, is condemned by the commentators on 
Hindu law as “ illogical,” as may be seen from the remarks of Nilakantla 
in the Vyavahara Mayukha in the chapter on " Determination of Heri- 
tage.” (2). 

No doubt “ the more comprehensive interpretation may be adopted 

where it is supported by authority.” (3). 

[458] But for our present purposes the authority must be found 

either in the Mitakshara itself or, where it is silent, in the Vyavahara 

Mayukha. None can be found in either. 

On the other hand, both what Vijnaneshwara has omitted to say and 
what he has gone on to point out alter explaining Manu's text as exclud- 
ing step-sons from the category of " sons”, show plainly that he did not 
intend step-sons to come in as heirs of the woman before her husband. 

After having given his explanation of Manu’s text, ha studiously omits 
to say that in default of sons born of the woman, her step-sons (sons of a 
rival wife) come in. This omission is significant, because, in dealing with 
the compact series of heirs in a ease of what is called “ obstructed succes- 
sion ”. wherever he is in favour of the admission of the half-blood imme- 
diately after the full-blood into the elass of enumerated heirs, he says so 
and does not leave the matter to mere inference or conjecture, [see the 
Mit. Ch. II, Sec. IV, plao, 6 : Stokes’s Hindu Law Books, page. 445]. 

The omission becomes all the more significant when we have regard 
to what Vijnaneshwara goes on to say after having given his explanation 
of Manu’s text. On the authority of another text of Manu he declares 
the right of a step-daughter of the woman to inherit before the latter s 
husband, provided that the step-daughter is of a caste superior to that of 
the woman. [The Mit. Ch, II. Sec. XI, plao. 22 : Stokes’s Hindu Law 
Books, page 463.] 

(1) The tula is ; “ See Bhattaoharya’a 

Hinda Law, Eda., page G4. 

(2) Maudlik’B Hindu Law, page 86, lines 11 to 19. 

(8) Bhattaobarya’a Hindu Law, 2nd Edn.) P3g6 65, oiting Dayabbaga Xlt v« 9. 
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The express inclusion of this particular class of step- children in the 
class of heirs taking before the husband implies the exclusion from that 
class of all other step-children. 

It is true that this rule as to the right of a step-daughter of a superior 
caste is supposed by some commentators to apply also where the step- 
daughter and the woman happen to be of the same, that is, *' equal ” caste. 
Bub Vijnaneshwara’s remarks and the illustrations he gives are clearly op- 
posed to the supposition, and Nilakantha in the Vyavahara Mayukha 
plainly says that the authority for the supposition is "questionable”, 
[sea Mandlik’s Hindu Law ; Vyav. Mayu. page 96, lines 25 and 26], 

[439] It follows then from all these considerations that, under the 
Mitaksbara and the Mayukha Lw, where a married woman dies, leaving 
her husband and a son by a rival wife, the latter is entitled to inherib her 
property only after and in default of the former, This interpretation of 
the Mitaksbara is confirmed by Kamalakara, the author of the Nirnaya 
Sindhuand the Vivada Tandava, quoted at page 580 of Bbattacharya's 
Hindu Law. 2nd Edition. Kamalakara says : — 

” In default of the husband, the daughter, sons, and daughter’s sons 
of the rival wife; and, in their default, the mother-in-law, the father-in- 
law, the husband’s brother, his sone, aod other next of kin of the husband 
(succeed), according bo the text : 'The wife, and the daughters also, &o.’ 
This is the opioion of Vijnaneshwara and Apararka.” 

Bub the learned Pleader for the appellant rtlies in support of his argu- 
ment on certain remarks of Mitra Misra in the Viramitrodaya, which occur 
on page 243, plao. 14, of Mr. Gclapohandra Sarkar’s Edition of that work. 

The remarks in question, it will be noticed, refer at the very outset 
to certain heirs "to a childless woman’s property” enumerated in a text 
of BiihaPpati, and Mitra Misra begins by pointing out that those heirs 
come in ” when there is a failure of the above mentioned heirs”, that is, 
the heirs mentioned in the preceding placita. Aniong these latter is the 
woman’s husband, as plaoitum 13 shows. 

No doubt in his gloss on Brihaspati’s text, Mitra Misra says that by 
the term son ” used in that text is ” intended the son of a co-wife” and 
he cites the following text of Manu in support of that : — 

” If among all the wives of the same person, one be a mother of a 
son, then all of them become by that son mothers of male issue ; this is 
■ ordained by Manu.” 

Bub it does not follow from this that Mitra Misra intended the son 
of a co-wife to be heir to the woman’s property in preference to her hus- 
band. It is true that he says in the placitum in question that in default 
of the aurasa (born) sons of [460] the woman, their sons, and grandsons, 
'* the son of a rival wife, his son, and grandson (become heirs in their 
order) ; by reason of their being, under the circumstances, the giver of the 
pindat and the liquidator of debts, and by reason of the text of Manu, 
cited above.” But he cannot have meant by that to bring in the son of a 
rival wife before the husband. For. he goes on to say, that “ on failure 
of these,” that is, the son of a rival wife, 'his son, and grandson, " the 
sister’s son and the rest alone,” that * is, the secondary sons specified in 
Brihaspati’s text, take the property “in spite of the sapindas such as the 
father-in-law.” Does that mean that if there is no son of a rival wife, or 
his son, or grandson, the secondary sons enumerated in Brihaspati’s text 
come in as heirs, ignoring the husband of the woman ? Mitra Misra 
could not have meant that, because he begins his citation of Brihaspati’s 
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best) by saying fcbat) t)ho heirs mantioned therein come in after the 
husband. 

Mitra Misra's remark'^, therefore, must ha understood as merely 
pointing out in a general way the heirs who fall under the category of the 
word ‘ son’ in its more comprehensive sense, not as laying down the order 
of their succession so as to po'^trono the husband's right of heirship to 
that of a SOD of a rival wife. Had he intended to postpone the right in 
that way, and to bring in a step-son immediately on failure of a son born 
of the woman, bis son, or grandcon, he would have said so where he has 
discussed Manu's text in which the word ‘ uterine’ occurs. He deals with 
that text much in the same way that Vijnaneshwara has dealt with it. 


As to the text of Manu which Mitra Misra has cited in construing 
the word 'son' occurring in Briba'^pabi's text, and which is relied upon for 
the appellant as showing that a con of a co-wife of a woman becomes the 
lafcter’e son also, it is to be remarked bVat the object of the text in question 
is explained by the more important of the commentators on Manu in such a 
way as to imply that its applioabion i^ of a limited character,^ having no 
necessary reference to que^^tion^ of inheritance. [See Mandlik's Manava 
DbarmaBhastra; page 50^.1 For instance, Sarvajna Narayana, explains the 
text as meaning that the wifn who has no son <^hall not report to niiioga 
[461] (levirato\ if her co-wife has a son born of her. Oulluoa Bhatta 
and Baebavananda explain that the text is intended to prohibit adoption 
by the wife who has no =^on horn of her. And the context in which this 
text of Manu finds its place in bis supports that view. It is im- 

mediatelv precS'^ed bv another text which declare^; If among brothers, 
sprung from one (father), one have a ‘^on, ^Tanu has declared them all to 
have male ofTcpring through that <^00.” ["^acred Books of the Ea»b: Vol. 
XXV, Fh. 185.] Vijnaneshwara in the IMitaksbara quotas this text 
and explains that it “is intended to forbid the adoption of others if a 
brother's son can possibly be adoptcid. It is not intond^>d to declare him 
son of his uncle “ [The Mit. Oh. I, ?eo. XT, plao. 36, Stokes's Hindu 
Law Bonks, pace 454.] If this text has this limited moaning and scope, 
the other text relating to the ^on of a oo wif»^, must have its scope simi- 
larly narrowed, having regard to the fact that it occurs immediately after 
the former. And that is the view which has oommendod itself to their 
Lordships of the Privv Council as to the scope of both thn^o texts of Manu, 
S«e AnnnpHrni Nachiar v. Forhi's (1^ where their Lord'^hips sav 
“ Beference has been made to the text of Manu (Bnok TX, Shloka 183), in 
which he declares that if of several wives one brings forth a male child, 
all shall by means of that child be mothers of male iscne. In the preceding 
Shloka be declares that if among sovoral brothers of the whole blood one 
have a son horn, they are all made fathers of a male child by means of 
that son. We must suppose that all take the spiritual benefits of male 
issue: hut the law is clear that for the purposes of inborltanoe the natural 
mothers and fathers respoobivoly are proforrod." 


Certain oommentarles such as the ^Tadana Parijata and the Vivadar- 
nava Seta no doubt assert the right of the -^on of a rival wife of a woman 
to inherit the stridhayi of the latter before her husband; but for the reasons 
we have given in this judgment, their view must be hold to find no 
support from either the Mitak^iara or the Vyavahara Mayukha or the 
author of the Srariti Ohandrika. The last says ; " The issue of a rival wife 


(1) (1890) L. R. 26 I. A. 246 at p. 268. 
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[462] takes the property of the step-mother, •where the latter leaves no igQg 
progeny, husband, or the like”. [Smviti Cbandrika, Kristnasawmy Iyer’s Apbil 14. 
Ed. 2nd, page 135, section 38.] — 

That the husband of a childless woman is entitled bo inherit her 
stridhan before a son by another wife oi his seems bo us bo follow as a 
necessary corollary to certain decisions of this Court. In £esser5a^ v. 33 B. 452=11 
Valah Rdo^i (0 ib was held that a step-mother could nob inherit her step- Bom. L. R, 
son’s property under the berm " mother ” but that she could come in only 
as a got^aja scipinda on the authority of the decisions in Lakskinibat v. 

Jayram Hdri (2) and Lallubkai v. ManJcuvarbai (3). If a step-mother 
cannot come in as “mother” in the line of heirs to her step-son but can 
only come in aa a gotraja sapinddi it follows, from the same reasoning, 
that the step-son cannot come in as “son” but can inherit only as a gotraja 
sapinda of his sbep-mother. 

For bhese reasons bbe decree appealed from musb be confirmed wibh 
oosbs. 

Decree confirmed. 


654=3 I. 0. 
730. 


33 B. 462 (=3 I. C. 987=10 Bom. L. R. 965). 

ORIGINAL CIVIL. 

Bejore Mr. Justice Bussell. 

IN BE Naoroji Souabji Talati.* 

[22nd July, 1908.] 

Indian Insolvency Act [11 and 12 Viet. c. 21)^ sec5. and 2S~~Insolvent's property 

at Shanghai — Vroyerty of insolvents at Shanghai vests in Official Assignee of the 
Insolvent Debtor's Court at Domhay^Court can order insolvent at Shanghai to 
hand over property to Ojfttial Asbignee in Bombay — Court cayi order commission to 
examine insolvent at Shanghai. 

The firm of T. and Go. filed theit petition in insolvency in Bombay on 29th 
April l9o7 at 'which time one of the pactnera M was at Shaugnai. M. aubseq- 
neatly swore his petition at Shanghai on 16th October 1^07. 

On 16th March 1907 certain creditors of the firm obtained an order directing 
M. to appear before the Court of Insolvent Debtors at Bombay to be examined 
under aectioa 36 of the Indian Insolvency Act. 

[463] A Rule nisi was obtained on behalf of M. calling upon the opposing 
creditors to show cause why the above order should not be set aside. 

These creditors also obtained a Bale calling on M to show cause why 
he should not deliver up to the Official Assignee goods belonging to the Insol- 
vent firm in his possession at Shanghai. 

These two Rules were heard together. 

Held that tbe property of the insolvent debtors’ firm in Shanghai vested 
in the Official Assignee of the Insolvent Debtor’s Court at Bombay, and that 
Court could order M. to hand over such property to the Official Assignee in 
Bombay. 

Heidf farther, that the Insolvent Debtor's Court at Bombay can order the 
examination of a witness at Shanghai, but oannot direct a witness to oometo 
Bombay to be examined, there being no machinery for that purpose. 

The firm of Talati & Co. consisbiug of four partners on the 29bh 

April 1907 filed their pebibion in insolvency in the High Court at Bombay. 

At the time the petition was filed one of the partners Maneckji Pesbonji 

• Nos. 197 and 200 of 1907. 

(1) (1879) 4 Bom. 188 at p. 208. 

(2) (1869) 6 Bom. H. C. Rep. 152 (A. 0. J.) (3) (1876) 2 Bom. *388. 
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Talabi was at Shanghai having gone there in Oobober 1906 bo look alter 
the affairs of the firm. Aooordingly he did nob join in the petition. Sub- 
sequently Maneokji Pestonji Talabi swore bis petition at Shanghai on 16th 
October 1907, o.nd that petition was presented bo Russell, J., in the In- 
solvoDoy Court ab Bombay on 4:bh December 1907. Russell, J., book time 
bo consider his judgment which he delivered on llbh December 1907 
rejeobingthe petition on the ground that Maneokji Pestonji Talabi was 

not within the jurisdiction of the Court (1). 

Among the creditors of the insolvents was the firm of Abheoband 

Goouldas who had obtained a decree against the insolvents for Rs, 16,951 

on the 8th April 1907. 3 ll • 3 

These creditors on the 4th March 1908 applied for and obtained an 

order directing Maneckji under section 36 of the Indian InBolvenoy Act bo 
personally appear before the Court on the 17bh June 1903 in order that 
he might be then and there examined touching the estate and effects and 
dealings of the insolvents and to produce all the books of account, papers 
and documents in any way relating to the insolvents dealings and trans- 
actions. . j- 

On the same day a Rule nisi was obtained by the opposing creditors 

calling upon Maneokji to show cause why he should [464] nob forthwith 
deliver over to the Official Assignee for the benefit of the general body of 
creditors the goods of the value of fifteen lacs belonging to the insolvents 
firm now in his possession or subject to his control or the sale-proceeds 

thereof. 

On the 15th April 1908 a Rule nisi wa*i applied for and obtained on 
behalf of the said Maneckji calling upon the opposing creditors to show 
cause why the order for examination should not be sot aside. 

Sctalval in suppoit of the Rule ntsi. 

Under sootion 4 of tho lu'^olvenoy Act the Court oannot summon be- 
fore it a witnoss who resides ab a distance of more than 200 miles. It is 
untrue that Maneckji is in possession of goods or money amounting to 
15 lacs. All the goo Is that were at Shangliai svhen the firm failed were 
in the possession of tbo banks who had advanced money on their security, 

li. Waiia for the opposing crodibor. 

In In re Cawasji Ookcrji (•‘■) it was held that the Court had power to 
summon before it witnesses residing at longer disbanoes than 200 miles, 

Stiaivad in reply. 

In In re Cowa^ji Ookerji the insolvent had filed his schedule in Bom- 
bay and had been punished under sections 50 and 57. 

Russell, J.: — An important question arises on each of these rules 
which were argued before me on Wednesday last particularly having 
regard to the fact that it has been suggested that tho proposed New In- 
solvency Act for Presidency Towns in India shall nob be an Imperial 
Statute. 

For if I am right in the conclusions I have arrived ab it is highly 
desirable that tho Insolvency Act for Prosidenoy Towns should continue 
bo be an Imperial Statute. 

On the 4th March 1908. M. P. Talati was called on to show cause 
why he should not deliver to the Offioial Assignee of Bombay goods 0* 
the value of fifteen lacs, belonging to the insolvents’ firm now in his 
possession, or the sale-proceeds thereof, under eeobion 26 of the Indian 
Insolvency Act. 


(1) (1907) 10 Bom. L. B. 84, 


(2) (1898) 18 Bom 114. 
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[465] On the same day the same person was ordered to attend the 
Court for examination under seotion 36, and on i5bh April 1908 he by 
his constituted attorney took out a rule calling on the opposing creditor to 
show cause why that order should nob be set aside. 

It appears that a firm comprising N. S. Talati ■ D. S. Talati and 
Hujarimal Multanchand filed their petition in this Court on bhe.29th April 
1907 and on that day the usual vesting order was made. M. P. Talati was 
a partner in that firm and left Bombay for Shanghai in October 1906. 
Since then he has been carrying on the firm’s business at Shanghai. 
M. P. Talati presented a petition to this Court to be declared insolvent, 
but it was held that this Court had no jurisdiction to entertain it: see 

Be Manekji Festonji Talati (1). 

From the power of attorney pub in at the argument before me it 
appears that M. P. Talati is a British subject and it is stated on the oppos- 
ing creditor’s affidavit and nob denied that there is at Shanghai 
"a British Consulate (sio— evidently intended for ‘ Consular ’) Court” 
which has jurisdiction in insolvency and jurisdiction over M. P. Talati. 
It also appears on the rule and order of the Ith March that they were ser- 
ved on M. P. Talati through " H. B. M.’s Supreme Court for China and 

Korea at Shanghai.” 

The first question I propose to discuss is whether this Court can order 
M. P. Talati bo deliver over the goods of the firm to the Official Assignee 
of Bombay. Ideal hereafter with the question whether he has any of 

such goods in his possession in fact. 

The Act for Belief of Insolvent Debtors in India is an Imperial 

Statute, and it mush be borne in mind that “the jurisdiction of such Bom- 
bay Court” (and for this purpose an Insovency Court stands on the same 
footing) is partly local and partly imperial, “the imperial nature of the 
jurisdiction consists in this, that the powers of the bankruptcy courts bo 
discharge debtors from their debts extend to all debts wherever contract- 
ed; that is to say, the discharge of a debtor by a court exercising bank- 
ruptcy jurisdiction in England will discharge a debt contracted by the 
[466] debtor in one of the colonies or colonial States or in India, and the 
pro isions as to the vesting of property in the officer appointed to collect 
and distribute it extend all over the Empire, so that, when a man is made^ 
bankrupt by a bankruptcy court in England, property which he has in the 
colonies or colonial States or in India will become distributable by the 
English Trustee in the bankruptcy, who can enforce his title bo it.” Vol. 
II, Laws of England by Lord Halsbury, title: Bankruptcy and Insolvency, 
p. 6 and oases there referred bo. 

By section 7 of the Indian Insolvency Act all the property of the 
insolvent, whether within the limits of the Charter of the East India 

Company or without vests in the Official Assignee. 

Section 26 of the Indian Insolvency Act would appear to be supple- 
mental bo section 7, for it would be certainly anamolous for one section 
bo vest all the insolvent’s property wherever situate in the Official 
Assignee and the Act nos to contain a section empowering the - Official 

Assignee bo get hold of such property. , , 

Now in In re Ganeshdas Panalal (2), it was held that the Court for 

the Belief of Insolvent Debtors sitting in Bombay had jurisdiction to 

make an order under section 26 of the Indian Insolvency Act against a 

person residing outside the Bombay Pre sidenoy. The order asked for 

(1) (1907) 10 Bom. D. B. 84. (2) (1908) 32 Bom. 198, 10 Bom. L. B. 77. 
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bhere was againsb a person residing at Amribsar. It will be observed fihab 
the Court expressly coufined itself to the question before it, i.e., whether 
the property was situate in British India. Bub it is generally clear that 
Mr. Inverarity who argued the case for the successful appellants also pub 

the case on the higher ground that the Insolvent Court would make an 

33 B. 462=3 order as to the property of the insolvent wherever situate within the 
J, C. BriMi Dominions. His argument was : 

gg 5 ‘ * Commg to soolioa 2(1 tho Aot it will appear that its wording is very general. 

It 9a>B, ' that in ca^e iiny porf^oa .sbaU, atlor any Buoh insolvent shall have pedtiosed 
for bia di<obarge...b 0 pOBsesBod of or have under his power or oonirol any property 
whatsovec oi fiuoh iDBo(vcnt...it .«hall be lawful for tho said Court further to order 
BUoh person to deliver over such property. ..to the Assignee, eto." The eeobion thug 
Bays ‘any person,* and not *a person residing within the limits of the town and island 
of Bombay.’ Where an Aot of Parliament is in general terms it applies to all ooua- 
tries in the Briti^^h I Mminion whoio tho Imperial Parliament could legislate. Bee 
[467] .s <s Co. V. o'ofounii SccrcUny o) Lagos and Davies^ where ibis 

said {l89i, A. 0., p. ICG). — ‘If a oonsidoration of the soope and objeot of statute leads 
bo the conolasion that tho logislaturo intended to uffeot a colony, and the words ased 
are calculated to have that efloot, they should be so construed.’ And farther at p. 467: 
*Ib is a much more reasonable coDolosion that the framers of tho Aot considered that 
in using general terms they wore applying their law wherever the Imperial Parlia- 
ment had power to apply it : and their Lordabips hold that there is no good reason 
why the literal construction of tho words should be out down so as to make them in- 
applicable to a colony’ (Ij. 


The Court of Appeal did not express any disagroemenb with this argu- 
ment. From this I bake it bhab in this respoob fclia effect of the Indian 
Insolvency Act is the s&in» as the Bankruptcy Acts in England, Scotland 
and Ireland under which it is clear that the moveables of the Bankrupt, 
whether in England or oh't'whore, become vested in the trustee or the re- 
presentrbive of the creditors. In Story on the Contiiot of Laws, pp. 333 
and 443 (i896j, I say '‘moveables'’ advisably as they are all that I am 
concerned with in thu oa^o. in my opinion therefore the property of the 
insolvents 6rm in Shanghai vested in the Official Assignee of the Insol- 
vent Debtors Court in Bombay. 

Tho question then arises can this Court order M. P. Talabi bo hand 
over such property to the Olhoial Assignee in Bombay. In my opinion it 
can, for section 118 of the English Bankruptcy Aot is a reproduction of 
section 74 of tho Bankruptcy Aot, 1869, and the Judicial Committee have 
held that that applies throughout tho British Doruinions. See Callender 
Sykes & Co. v. Colonial Secretary oj Layos and Davies (2). 

M. P. Talati is a British subject, bo is subject to the Insolvent Juris- 
diction of the Consular Court at Shanghai and therefore in my opinion 
that Court can order him if requested so to do by the Insolvent Court of 
Bombay to produce all tho moveable property, books, papers and docu- 
ments of the insolvents firm that may bo in his possession. 

In England such an order would be of course — see In ro Levey's 
Trusts (3) subject to the law applicable in Shanghai; Ex parte Rogers (4), 

[468] Although on tho ailidavits before mo it is not possible for me 
to hold that ho has got in his possession property of tho value of fifteen 
lacs of rupees, still from the fact of his having presented his petition in 
insolvency in this Court, It is impossible to suppose that ho has in his 
possesion none of tho moveables, account books, etc., of the firm in 
w loh he was a partner. I allowed tho rule to bo amended in this respeot. 


(1) (1908) 10 Bom. L. R 77 at p. 79 

(2) (1891)*A,0. 460. 


(8) (1885) ‘30 Ch. D. 119 at p. 124. 
(4) (1881) 18 Oh. D. 665 at p. 666. 
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The opposing oreditipr musfe therefore make an application for such a 
request to ba sent to H. B. M’s Supreme Court at Shanghai the terms of 
which must be submitted to me. 

Now as to the order for the examination of the said M. P. Talati I 
am of opinion that the order can and should be made. “Every British 
Court with jurisdiction in bankruptcy or insolvency, is bound to act in aid 
of and be auxiliary to each other in bankruptcy matters; and an order of 
the Court seeking aid, with a request to the Court whose aid is sought, 
will be sufficient authority to the latter Court to enable it to exercise in 
regard to the matter of the request all the jurisdiction which either of the 
two Courts in question could exercise in regard to similar matters.*' 
Vol. II, Laws of England, Bankruptcy and Insolvency, p. 319, citing 
s. 118 of Bankruptcy Act, 1883, and Callendar Sykes & Co. v. Colonial 
Secretary. of Lagos and Davies (1). 

I see nothing to prevent a commission being issued by this Court for 
the examination of M. P. Talati and H. B. M's Supreme Court at Shanghai 
making the necessary order for his examination thereunder at the request 
of this Court. Of course I cannot direct M. P. Talati to come to 
Bombay to be examined, there being no machinery for that purpose. This 
request to H. B, M.'s Court at Shanghai will also be subnaitted to me. 

The costs of and incidental to the order and rules will be reserved to 
be dealt with by the Judge who hears the case eventually. 

Attorneys for M. P. Talati: Messrs. Ardeskir^ Hormusji, Dinshaw 
& Co. 

Attorneys for Abeohand : Mr. M. B. Chothia. 


33 B. 469 (=3 I. C 990=10 Bom. L. R. 1141.) 

[469] OEIGINAL CIVIL. 

Before Mr. Justice Macleod. 

Uderam KftSAji {Plaintiff) v. Hyderally Abdul Kayum {Defendant).^ 

[15th October, 1908.] 

Jurisdiciion — Power of High Court to restrain by injunction a person from proceeding 
with a suit in the Small Causes Court. 

Tke HiRb Court of Bombay ban inherent power to restrain by injunotion a 
defendant in a suit filed in tbe High Court from prooeeding in tbe Small Causes 
Court at B.>mbay witb a suit filed by tbe defendant referring to the same 
matter to wbiob tbe suit in tbe High Court relates ; or from filing further suits 
relating to tbe same subject matter pending the bearing of the High Court 
suit. 

Jairamdas v. Zamonlal (2) not followed. 

[Ref : 2 Lab. L. J, 283 ;] 

The plaintiff brought a suit in the High Court on its original side on 
the 17th September 1908 against the defendant, praying that the lease 
dated the 18th October 1907 passed by the plaintiff in favour of the 
defendant be avoided and rescinded and praying that the defendant might 
be restrained by injunction from proceeding with two suits hied by him in 
the Court of Small Causes in Bombay and from filing further suits witb 
reference to tbe same lease. 


(X) (1891) A. 0. 460. 


• Suit No. 792 o! 1908. 

(2) (1903) 27 Bom. 367. 
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Bmall Cause Court suits were filed by the defendant against 
Oot” 16. the plaintiff to recover from the latter the rent due under the lease up to 
— the end of April 1908. 

ORIGINAL On the 28bh September 1908 the plaintiff served a notice of motion 

on the defendant calling upon him to show cause why the two suits filed 
33 B 469=8 by him in the Small Causes Court against the plaintiff should nob be 

L C. 990=10 stayed until the disposal of this suit. 

Bom. h. R. Jinnah for tho plaintiff in support of the notice of motion. 

The High Court has power to grant the injunction asked for. See 
Bash Behary Dey v. Bhowani Churn Bliose (1) and Mangle Chand v. 
Oopal Ram (2). 

[470] Robertson for the defendant. 

The Court has no power to grant the injunction : see Jairamdas^, 
Zamonlal (3). The proper remedy of the plaintiff was to get the Small 
Causes Court suits removed to the High Court. 

If the Court is inclined to grant the plaintiff’s application the plaintiff 
should bo put on terms by being required to deposit in Court the amount 
of the defendant’s claim. 

MaCLEOd, J.:— The plaintiff has filed this suit praying for a declara- 
tion that be is entitled to avoid tho lease to him by the defendant of 
certain premises, dated the I8th October 1907, as modified by a writing 
of the 6th December 1907. Before this suit wag filed the defendant had 


filed two suits Nos. 5b09 and 12.929 of 1913 in the Small Causes Court for 
rent duo under the said lease. The plaintiff now moves for an order and 
injunction of this Court to restrain the defendant from proceeding with 
the said Small Causes Court suits and from filing further suits with refer- 
ence to the said lea^o pending the bearing of this suit. 

It cannot 1)0 denied that as the plaintiff’s liability to pay rent under 
the lease depends on whether bo will bo successful in avoiding it, it is 
highly desirable that those suits should be stayed provided the defendant 
is in DO way prejudiced thereby. Mr, K)b''rtsou, counsel for defendant, 
however, argued that the Court had no jurisdiction to grant the injunction. 

By the Letters Patent of 1823 tho Supreme Court was authorized 
and empowered to make such further nnd other interlocutory rules and 
orders as the justice of the proceeding might seem to require and it was 
further ordained that the Supremo Court should also be a Court of 
Equity. 

By Section 9 of 24 and 25 Vio. o. 104 it was enacted that the High 
Courts to be established under that Act should have and exorcise all such 
civil jurisdiction, original and appellate, and all such power and authority 
for and in relation bo tho administration of justice as Her Majesty might 
by Letters Patent grant [471] and direct, and save as by such Letters 
Patent might be otherwise directed, and subject and without prejudice to 
the Legislative Powers in relation to the matters aforesaid of the Gover- 
nor-General of India in Council, tho High Courts to be established in 
each Presidency should have and exercise all jurisdiction and every 
power and authority whatsoever in any manner vested in any of the 
Courts in the same Presidency abolished under that Act. 

The amended Letters Patent of 1865 are silent on the subject of 
interlocutory rules and orders but under clause 19 tho law or equity to be 
applied in each case coming before the High Court in the exercise of the 


(1) (1906) 84 Cal. 97. ‘ (8) (1903) 97 Bom. 367, 

(9) (1906)!34 Oal. lOl. 
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ordinary original civil jurisdioMon shall be the law or equity which would 
have been applied by the High Court if the Letters Patent had not issued. 
It fallows, therefore, that the High Court has power to make such inter- 
locutory rules and orders as the justice of the proceeding may require 
provided they are not directly prohibited by the Letters Patent or by 
statute. 

Section 53 of the Specific Relief Act (T of 1379) is as follows : — 

“ Temporary iDjunotions ate suob as are to continue until a speoiBed time, or 
until the further order of tbe Court. They may be granted at any period of a suit, 
and are regulated by the Coda of Civil Procedure. ’* 

Sections 492 to 497 are the only sections of the Civil Procedure Code 
of 1882 dealing with temporary injunctions. 

Sections 492 and 493 enact that under certain oiroumstanoes the 
Court may grant temporary injunctions. 

I am asked to hold that the powers of the Court to grant temporary 
Injunctions are limited to those cases in which the circumstances detailed 
in sections 492 and 493 exist, and I have been referred to a decision of 
Russell, J., in Jairamdas v. Zamonlal (1) as establishing that proposition. 

Mr. Robertson argued that the decision was binding upon me on the 
doctrine of stare dscisis. 

It is necessary, therefore, to consider what was the actual point 
decided by the learned Judge in that case, because the doctrine does not 
become applicable unless the point is the game. 

[472] It often happens that when a case is carefully examined it 
will be found that the judge has not decided what it is argued ha has, 
or that what at first sight may appear to be a principle of general 
application can only apply to the particular facts of the case.^ The injunc- 
tion was refused in that case because it did not come within the terms of 
sections 492 and 493 of the Civil Procedure Code, but I do not find that it 
was laid down "as an abstract proposition that owing to the provisions of 
those sections the Court could not grant e temporary injunction in exercise 
of its inherent equitable powers to do what was justice and for the advan- 
tage of the parties. 

The passage from Blaokstone on the rule of stare decisis quoted by 
Davar, J„ in Jams\edji G. Tarachand v. Soonahai (2) refers more to the 
days when judioial decisions were considered as enunciations of what was 
the common law of England. The principles to guide one in applying the 
rule appear in more modern form in the American and English En- 
cyclopaedia of Law, 2nd Edition, Vol. 26, from p. 158 onward. 

The passages I quote are especially valuable as the position of the 
Courts of the various States in America as regards their respective deci- 
sions is very much the same as that of the various High Courts in India. 

• **Deeisions of co'ordinate Courts, To secure uniformity of decisions a 
Court will, as a general rule, adhere to a principle laid down by a Court 
having co-ordinate jurisdiction until it is changed by the decision of a 
higher Court. . , The rule however is not considered absolutely binding bub 
may be departed from in the discretion of the Court. So a Court will not 
follow the decisions of a co-ordinate Court where they are evidently made 
through mistake or are so clearly erroneous that the error is undoubted.” 

**Single decisions. Distinction has also been drawn in the application of 
the doctrine of stare decisis where only one decision is relied upon as esta- 
blishing the doctrine. For a variety of reasons a series of decisions will be 

(1) (1903) 27 Bom. 357. (2) (1907) 33 Bom 122 atp. U7. 
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given more [478] weighti than a single deoision. There is lass likelihood 
of error ; any previous deoision or statutes overlooked in the one may be 
considered in subsofiucnt case'^.” 

“ Also bbo opinion an l decision of a Court u:usb be read and examin- 

ed as a whole in fcho light of the facts upon which it is based, and not 

33 B. 468=3 applied by picking out particular parts or sontonces. The facts are the 
I. 0. 990=10 foundation of the entire structure, which cannot with safety be used with- 
Bom b. R. reference to the facts The decision is only an authority for what it 

actually decides and cannot be quoted for a proposition which 


1908 

GOT. 16. 

ORIGINAL 
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logically bo follow from it ” 

The last passage is especially pertinent bo the present case, as it is 
only by inference that it can be said that the learned Judge laid down the 
abstract proposition above referred bo. The deoision by itself amounts bo 
this, that the injunction was refused in that particular case because it did 
not come within the terms of sections 492 and 493 of the Civil Procedure 
Code. 

But the question whether the powers of the High Court are limited 
by the provisions of the Civil Procedure Code is dealt with exhaustively by 
Woodroffe and Mookerjoe, JT., in Hnlcum Ghan>l Boid v. Kamalanand 
Singh (1). 

At page 931 Woodrotfe, J., says ; — 


Tho Code does not I have already bad oooasion to hold, Pnnehanon Singh 
Kunnlclotd Barmoni (2) afleot the power and duty of the Court, in 04908 where no 
speoifio rule exist'^, to act aooordiog to equity, justice aud good consolenoe, though in 
the exetciae of auoh power it must bo carofui to see that its deoision is based on sound 
general prinoipleB and is not in confliol with them or the intentions of the Legislature. 
. . Tho Court has. thoreforo, iuminy oisos, whore tho ciroumstanoes require it. 
acted upon the assumption of the possession o! as inheront power to act ex dehiio 
justitico and to do that real and substauti il juatioe for the administ'atioo, for 
which it alone exists. It has thus boon hold that, although tho Code oontaina no 
exprofla p ovision on the mattors horoinafter mentioned, tho Court.has an inherent 
power ex debito jtiHiticc to consolidate. . . . Thoso instances (and thero are others) 
are suffioiont to show, nrstly that the Code not exhaustive and. secondly, that in 
matters with which it does not cloal, tho Court will oxoroise an inherent jurisdiotion 
to do that justice between tho parties." 


[474] At p. 940, Mookorjee, J., says. 


I entirel^y repudiate tho theory that our powers aro rigidly oiroumcribed by the 
provisiona of tho Colo, and that wo hwo no power to make a particular order, though 
It may bo absolutely essential in tho iutovost of justice, unless some section of the 
Codooan be pointed out as a dicoot authority for it . . Such a theory, moreover, ia 
entirely Inconsistent with various dooinons of tho Judioiiil Committee and of the 
difieiont High Courts of this country, among whioh I need only mention those in the 
oaso3 of Ram J^irpal v. MassinmH Rup Knari (31 , . . Surcndranath Batiirjea ». Th« 

Chief Justice and Judges of the High Court of Bcugal H)" Scc. 


Section 53 of tho Speoifio Relief Aot merely states that temporary 

injnnotions are roRulatefi by the Code of Civil Procedure, it does not enaot 

that tho Court shall grant only suoh temporary iujunotions as are provided 

mr in the Code. So that Mr. Robortson’s argument could only prevail if the 

Code had prescribed that the Courts should only grant temporary iniuno. 

^ons under tho particular oiroumstancos detailed" therein and no others. 

That this IS not the effect of sections 493 to 497 has been decided in Rash 

Beharji Deii v. Dhowam Churn Bhose (5) and Mungh Chand v. Qopal 
Bam (6). 


(1) (1893) L, R. 10.1 A 171. 

(5) (1006) 91 Oal 97. 

(6) (1903) 84 Cal. 101. 


(1) (1905) 33 Gal. 937. 

(2) (190)1 80. L. J. 29. 

'3) (1833) L. B. 11 I. A. 37. 
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In my opinion I am ab liberty to follow those decisions. 

I therefore grant the injunotion asked for but as the defendant might 
be prejudiced in the event of the plaintift failing in this suit I direct as 
suggested by counsel during the argument that plaintiff do bring into this 
Court within. one week Rs. 1,4=50 the total of the amounts sued for in the 
Small Causes Court suits. 

Costs of the motion to be costs in the cause. 

Attorneys for plaintiff : Messrs. Jehangir Mehta and Somji. 

Attorneys for defendant : Messrs, Pestonjit Bustim and Kola. 
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[475] ORIGINAL CIVIL. 

Before Chief Justice Scott and Mr, Justice Batchelor. 

Esmail Ebbahim {Appellant and Plainitff) v, Haji Jan Mahomed 

Haji Mahomed {Respondent and Defendant),^ 

[l6bh November, 1903.] 

Civil Procedure Code {Act XIV of 188*2), sections 102, lOo, 11? — Suit dismissed owing 
to absmce of Counsel — Plaintiff present with his witnesses'— Rule allowing costs of 
two Counsel — Junior Counsel should return brief if neither Counsel able to be present 
— Practice. 

SeofcioQS 102 and 103 of tbe Oivil Procedure Code do not apply ■when the 
plaintifi U present in Court. Notwithstanding the non-appearance of the plain- 
tifi's Counsel the Court can under section ii? of the Code ask the plaintiS 
questions relating to the suit and can examine his witnesses or suggest that 
he should instruot some other Counsel to examine the witnesses. 

The rule of allowing the costs of two Counsel on each side in taxation was 
introduced by the Judges in order to obviate the dislocation of’ the business 
which might result from c.-iisea being called on at the same time in two or more 
Courts in which the same Counsel was engaged. This rule has always been 
supplemented by the unwritten rule of the Bar that one or other Counsel most 
return his brief in good time if there is a chance of neither being able to attend 
when the case is called on, and that in case of dispute it is the duty of the 
junior to return the brief or to make arrangements for some other Counsel to 
attend until he can come in. 

[Dist. 13 Bom. h. R. I2i2=12 I. C. 903 ; Diss. 20 J. G. 67=3 P. L. J. 355 ; Kef. 62 
1.0.253.] 

These were two appeals from the orders of Mr. Justice Russell dated 
the 24th day of August 1908, the first refusing the application of the 
plaintiff to have the suit restored to the board and the second against the 

decree dismissing the suit with costs. 

The plaintiff filed this suit to recover certain monies from the defen- 
dant in respect of certain Hoondies drawn by the plaintiff in favour of the 
defendant. The suit was called on before Russell, J., on the 17th August 
1908, at a time when neither of the plaintiff’s Counsel could attend the 
Court. The defendant raised issues and then another Counsel was in- 
structed on behalf of the plaintiff to apply for a postponement. This was 
refused and the suit was dismissed with costs. An application was made 
under section 103 of the Civil Procedure Code for the restoration of the 
suit but this was refused with costs. 

[476] The plaintiff thereupon filed these two appeals, 

Jinnah and Setalvad for appellant. 

The suit was called on very unexpectedly on August l7bh. On that 
day there were two long causes and one commercial cause down for trial 

* Appeals Nob. 43 and 44 of 1908 ; Suit No. 256 of 1907. 
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baforo this suib. These earlier suibs suddeuly collapsed and this suit was 
called on ab 12-15 o’clock . Ab that mocaentj both the plaintiK’s Counsel 
vvaie uagageJ addressing other Courts. The plaintiii was physically 
pio-onb in Goarb. The quasbion then arises whether where a plaintiff has 

msbruobaJ Attorneys and has signed a warrant in bheir favour authons- 

gg B. 475 = 510 'eg b hem bo appearand conduct bhe ease on his behalf and his Attor- 
Bora. L. R. neys have instructed Counsel and have duly briefed them the mere fact of 

the plainbiff's physical presence in Court can be said to be an appearance 
under section 102. Sea Uopalallowv. Maria Susaya PHlai fl), Sir 
Arnold White’s judgment. According to that case the mere fact of the 
party’s physical appearance in Court does nob mean that he appeared 
under section 102. The words 'appear in person' have a well defined 
meaning, viz.y when a party appears to conduct his own case without any 


1172=s8 I 0. 
992. 


Attorneys or Counsel. The fact that another Counsel was instructed to 
apply on behalf of the plaintiff lor a poatponoment does nod mean that 
there was any appearance on behalf of the plaintiff, bee also Shibendra 
Narain Ohowdkuri v. Ki7ioo Ham Dass ^2), Ma^iilal Dnunji v. Guiam 
Elusem Vazeer (3). 

The defendant brought into Court Bs. 207-8. The Court ought to 
have in any event passed a decree for this amount in favour of the pUin- 
biff under section 102 which says that if the defendant appears and the 
plaintiff does uob appear the Court shall dismiss the suit unless the defen- 
dant admits the claim or part thereof in which case the Court shall pass 
a decree against the defendant upon such admission. 

Lotvndes and ISiranginant Advocate-General, for the respondent, 

Scott, C. J. — In this case the plamtiti sued the defendant for 
eight thousand throe hundred rupees. The defendant put in a 
[477] written statement admitting the claim to the extent of Ea. 207 only 
which he brought into Court. The suit was called on on the 17bh 
August and the plaintiff was piosonb in Court with his Attorneys' clerk 
and his witnesses ready to proceed with the hearing of the suit, but the 
two Counsel whom he had iustruoted were both absent. The defendant's 
Counsel appeared and raised issues and another Counsel was instructed by 
the plaintiff’s Attorneys’ clerk to apply for an adjournment which, 
however, was not granted. The Court after waiting for some time for 
the plaintiff’s regularly instructed Counsel to appear, on their non-appear- 
ance, dismissed the suit with costs. 

It is clear that the order of dismisi'al cannot stand because the plain- 
tiff was entitled bo a decree for the sum of Es. 207 brought into Court, 
and as it is necessary for ua to pass a decree for that amount at least, we 


think it is open for us to reconsider the whole case. 

The plaintiff has filed two appeals, the first an appeal against the 
order which was made under section 103 of the Civil Erooedure Code and 
the second an appeal against the decree dismissing his suit. 

In our view sections 102 and 103 of the Code do nob apply because 
the plaintiff was present in Court, lie did appear and he was ready to 
go on with bis suit as far as his own evidence and that of his witnesses 
was oenoerned, and the 3udgo notwithstanding the non-appearance of the 
plaintiff's Counsel could under section 117 of the Code have asked the 
plaintiff questions relating to the suit and could have examinod bis 
witnesses or suggested that ho should instruct some other Counsel to 


(1) (ISOC) bO M;ia. 271 nt p. 270. 

(2) (I8B6J 12 Oal, 8U6. 


13) 11838) 13 Bom. 12. 


300 



S.J OHHAGANLAL V. BAI HARKEA dS BOm. 479 

Lxamina the witnesses. We do not think that it can be reasonably con- 
tended that the plaintiff did not appear, and if he did not appear then 
there is no case for the application of sections 102 and 103. 

( We think, however, that having the case now before us in oonsequenoe 
of the Judge's error in nob passing a decree for the plaintiil for the sum 

of Bs. 207 brought into Court, we ought in the interests of justice to set 33 8.473=10 
aside the decree and direct a new trial. Bom. L. R. 

[478] In making this order, however, it is necessary that we should 1172=31. 0. 
protect the defendant from loss in oonsequenoe of the expenses that he 
has been put to. The plaintiff must, therefore, pay the costs of the day 
incurred on the 17th August, the costs of the order passed on the applica- 
tion under section 103, the costs of and incidental to the drawing up of 
the decree dismissing the suit and the costs of both these appeals. 

The result will be heavy costs upon the plaintiS owing to the neglect 
of his Counsel. In this connection it seems necessary bo remind the Bar 
that the rule of allowing the costs of two Counsel on each side in taxation 
was introduced by the Judges shortly after the establishment of the High 
Court when several Divisional Courts sab simultaneously on the Original 
Side. The rule was introduced in order to obviate the dislocation of the 
business which might result from oases being called on at the same time 
in two or more Courts in which the same Counsel was engaged. This rule 
has always been supplemented by the unwritten rule of the Bar that one 
or other Counsel must return his brief in good time if there is a chance of 
neither being able to attend when the case is called on, and that in case 
of dispute it is the duty of the junior bo return the brief or bo make 
arrangements for some other Counsel to attend bill he can come in. If 
members of the Bar disregard their obligations in such oases the justifica- 
tion for the two Counsel rule will cease bo exist and the rules for taxation 
between patty and party will have to be revised by the Judges. 

The payment of the costs, which we have ordered, will be a condition 
precedent to the hearing of the suit, the defendant underbaking bo have 
his costs taxed and the allocatur served within three weeks. 

Attorneys for the appellant: Messrs. Wadia, Gandhy d Co. 

Attorneys for the respondents: Messrs. Payne & Go. 

33 B. 473 (oil Bom. L. R. 345=2 I. C. 530). 

[479] APPELLATE CIVIL. 

Before Sir Basil ScoUt Chief Justice and Mr. Justice Batchelor. 

CflHAGANLAL Kishoredas {Original Plaintiff )t Appellantt v. 

Bai Harkha {original Defendant No. 2), Bespondents."^ '' 

[23rd March, 1909.] 

Civil Procedure Code {Act XIV of 1882), sec. 13 — Bee judicata — Plea of res judicata 
can prevail even where tla effecPjt to sanction what is illegal — Bhagdari and 
Narwadari Tenures Act [Bombay Act V oj 1862), sec. 3. t 

• Saoond Appeal No. 244 of 1908. 

t The section runs as follows : — 

3. It shall not be lawful to alienate, assign, mortgage or otherwise charge or 
incumber any portion of any bhag or share in any ^Bhagdari or Naewadari village 
other than a recognized sub-division of such bhag or share, or to alienate, assign, 
mortgage or otherwise charge or incumber any home-stead, building site (gabhan) or 
premises, appurtenant or appendant to any such bhag or share, or recognised sub-divi- 
sion, appurtenant or appendant thereto, apart or separately from any suoh bhag or 
Bbare or recognised sub-diviBion thereof. 
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A I>!ea of estoppel by res judicata can prevail oven where the resuU of giving 
cflect. to it will bo to sanofeion what is illegal in the sense of being prohibited by 

statute. 

[Acf. 10 I. G. 320 ; 6l I. 0. 102—45 lioiu. 1200 (R D )]. 

bKGOiUi appeal troDQ the deoisioo of Chituaulal Lallubbai, I'irsb Class 
Suboidiaato Judge, with appallaft-j powers, at Ahmadabad, oonfirming the 
decree passed by B. G. Dasai, Subordinate Judge at Kaita. 

Suit to recover rent. 

The property, with respect to wbioh the suit was brought, belonged 

to Govmd and Gokul. It formed a portion of a bhag or share; any aliena- 
tion, asBignmont. &c., of which was prohibited by the Bhagdari and 
Narwadari Tenures Act (Bombay Act V of 1802), sec. 3. 

The lands in dispute which formed au unrecognised sub-division of a 
bhagi were mortgaged by Govmd and Gokul to Ghhaganlal Kishoredas 
(plaintitl) with posmssion on Ibo 3rd February 1893. On the same day 
Govind passed a lease to the plaiutilf for a term of five years. There wore 
many other subsequent leases, the last of which was passed by Govind 
for a period of ono year on the 10th September 1902. Bven alter the 
[480J expiry of this period, Govind remained in possession of the lands 
till his death which took place in June 19a5. Alter his death, his widow 
Bai Harkha (defendant '^) cultivated the lauds on behalf of herself and her 
minor sou Ambalal (defendant l). 

During Govind's life-time, bo was sued by the plaiutiff for rent for 
the years 1902-03 and 1903-01 and au cx parte decree was passed against 
him. 

The plaiatills now sued the defendants to recover from them rent for 
the years X904 0o and 1905-06. 

Dofendauts contended (//iltj/* alia) that the laud in suit was Narwa 
land, and that the sale or mortgage thereof in favour of any person other 
than a Narwadar was invalid and that id could nob be dismembered, and 
that as the plainbill could not gob possession of the land under the 
Bhagdari Act ho could uot claim the rent thereof. 

The Court of first insbauoo held that the mortgage in favour of the 
plaintitl was illegal, and the lease of the land on the basis of the said 
mortgage was invalid and that the plaiutill' could uot recover damages in 
lieu of rent. 

On appeal, the only issue raised iu the lower appellate Court was: 
“Are the defendants-rospondenbs ostoppod from denying the title of the 
plaintiff-appellant and are they liable for the amount claimed by the 
plaintiff-appellant ? This issue was found m the negative. 

The plainiiiff appealed to the lligh Court. 

E. C. Goifaji (with L, A. Shah), for the appellant : — We concede that 
the mortgage iu our favour is void under Iho Bhagdari Act, 1862; but the 
lease which has been passed to us is not on that account void. The lessee 
Govind paid to us rout for a number of years, and oveu allowed au ex part6 
deotea for rent to be passed against him. Kafers to Hungo Lall v. Abdool 
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Ouffoor (1): Venhat€sh Narain Pai v. Kriihnaji Arjun (2) ; Balaji v. 
Bamchandra (3); Patel Kilahhai v. Harqovan (4) ; Morton v. Woods (5) ; 
Seshamma Shettaii [481] V. Chickaya Eegado (6), The deoree in fche pre- 
vioue suit) operates asm judicata: Dwarha Das v. Akhay Sin(jh{l)\ Jamadar 
Singh v. Serazuddiyi Ahff-mad Ghaudhuri (8). 

Batanlal Banchhoddas for the respondent: —We submit that not only 
is the mortgage void under the Bhagdari Act. 1862 ; but the lease al^o 
shares the same character, it being an alienation of an unrecognized 
division of a bhag under section 3 of the Act. 

The deoree against Govind being ex parte cannot operate as res 
judicata : Modhusudun Shaha Mundul v. Brae (9). Further, vvhore the 
effect of res judicata is to validate what has been specifically prohibited 
by statute the plea should not be allowed to prevail ; otherwise, it would 
be open to the parties to effect transactions in an indirect way, which they 
cannot do in face of the statute. ^ 

Scott, C. J.; — On the 3rd of February 1903 a pogseesory mortgage 
of certain Bhagdari land was executed by Govind Khodabhai and bis 
brother in favour of the plaintiff. On the same day Govind passed a 
tenancy agreement to the plaintiff whereby he took the land as lessee for 
five years. Further agreements of a similar nature were subsequently 
executed by Govind in the plaintiff’s favour the last being of the I8bh 
September 1902 for one year. After the expiry of that year Govind 
continued in possession of the land until his death in June 1905. On his 
death big widow the second defendant cultivated the land on behalf of 
herself and the first defendant her minor son. This suit has been 
brought by the plaintiff to recover the rent of the land for two years 
namely 1904-5 and 1905-6. No objection has been taken that rent 
accruing due in the life-time of Govind is not claimable against the 
defendants personally in this suit. The plaintiff comes here in special 
appeal having failed in both the lower Courts, 

The laud the subject of the mortgage and of the tenancy agreements 
is Bhagdari land, part of a Narwa, but not a recognised sub-division of a 
share or Bhag : the mortgage is therefore unlaw- [482] ful and void under 
section 3 of the Bhagdari Act (Bombay Act V of 1862). It is argued on 
behalf of the defendants that the tenancy agreements whether express or 
implied under which the mortgagor Govind and his heirs have remained in 
possession are void as being alienations tainted with the same vice as the 
principal transaction and that rent is therefore not recoverable. For the 
plaintiff it is contended that not only are these arguments unsound but 
also that they are no longer open to the defendants because the plaintiff’s 
right to recover rent has been established by an ex parte deoree against 
Govind obtained by the plaintiff for rent in respect of the years 1902-3 
and 1903-4. It is argued that the questions now raised by the defendants 
might and ought to have been raised in the suit in which the deoree 
was obtained and must be taken to have been decided against the plaintiff 
since they claim title merely by virtue of their heirship to Govind. It 
cannot be disputed that if the points now raised by the defendants are 
good they would have been equally good for the purposes of defence in the 
previous suit ; they ought therefore to have been raised. It was however 

(1) (1878) 4Cal. 814. (6) (1902) 26.Mad. 607. 

(2) (1876) 8 Bom. 160. (7) (1908) 30 All. 470. 

(8) (1902) 27 Bom. 262. (8) (1908) 36 Cal. 979. 

(4) (1894) 19 Bom. 133. (9) (1889) 16 Cal. 300. 

(5) (1869) L. B. 4 Q.‘B. 293. 
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suggashe^l by the pleader for the defendants that a plea of estoppel by 
judicatn. cannot prevail whore the result of Riving effeot to it will be to 
sanction what is illegal. This however is not the law^ No such 
limitation is contained in section 13 of the Oodo of 1882. If the legality 

of an act is a point substantially in dispute it may be a fair subject of oom- 

83 B. 479=-ll promise in Court like anv other disputed matter and thus become 

r. O ^ ^ .f TY» .1 17 /t 9 / 111 /f 1 « XT l! Jl /V At 0 III 4 


1909 

MAH. 23. 

APPEIjHATB 

aiviti. 


• nromise ir v^uuiu /t» i 7 • rt\ 

o judicata see Great Nr,rth-West Central Railwa,/ v. Cliarlebo.s (1) ; 

345 =:^ i. o* , . , 1 ,1 t/^rxTicLr^ hv ft Hftfflnnftnti \v, nnn«?n 


530. 


similarly if itj i*; abandoaecl or nob pub forward by a defendaab ib musb, 
having regard bo bbe provisions of seobion 13, be deemed bo nave been 

decided againsb him. The defences raised ate bherefore nob now open bo 
bhe defendanbs and bhe plainbiff is onbiblod bo bhe renb olaimed. 

We reverse bhe decree of bhe lower Courbs and pass a decree for bhe 
plainbiff for bhe amount claimed with costs throughout. 

Decree reversed, 

\ 

33 B. 483 Pom. L R. 674—3 I. C. 757). 

[483] APPELLATE CIVIL. 

Before A/r. Justice Batchelor and Mr. Justice Heaton, 

Thr Trusters for the Improvement of the City of Bombay 

{Original Opponent No. l\ App'^llants, v, JaLBHOY ArheshIR 

Sett and another {Original Claimant ond Opponents No. i), 

R-spondents.* 

[7th April, 1909.] 

Land Ac^uUHim Ad (T of 1894). tedion 23 -“ .Hrir/;oi value of 

nssessinn the inarhet vnlH--—^.orrrH ^ncthodii latd dr.wn—Citv of Bombay 

ment Act momhnv Ad TV of IftOS)— by 7 

by claimant after Colkdor's award- References to the Lnhunal of Appeal ^onfoii- 

dation of references. 

Tho r.overnmnnk of Bombay, acting on behalf ° 1 ‘he Iro^ovemcnt Ttusk^ 

undfir tbo City of Borabiy Improveraoob Aot (Bombay Aob W ® * 

for aoquiflitioa nino parool'^ of land in Dooombor 1S9B. f ° aa'nn aI ' 
notification. J„ the owner of the Diroels. w ia m unenoumberel poaseasion of 

only one of them ; and the remaining pareela were lot on “ 

building aitca. Between the datea of notification and aoguiaition, J. bought out 
the intoro^fcq of tbe tooant in ono of bbo ptroftl?. Tbo aituatiOQ of o . V ; - 
Bucb thac tbe wbolo plot consiatieg of the nine paroola waa capable of terming 
a valuable quarry. The CoReotor in a^seasina oompouaatioQ dealt with all toe 
parcels separalely ; and refused oomponsatioa on a quirrying basis. . ® . 
tbe seven pvrools, the award was arrived at on »a rental basis. lu a 
oases, roforenoos wo^o olaimed and mado to tho Tribunal of Appeal eons 
under section IS of tbo Oitv o! Bombiy ImpTovomont Aot Bombay Aoi i v oi 
1893V After tbe OoUeotoj bad made his award and before the 

heard, .T, bo iRbt out the tenants' rights in tho govon paroola. L next appnea 

to the Tribunal of appeal for consolidation of tho roforonoos into one . tnia wa 

allowed. The Tribunal of Appeal allowed .1 's claim for oorapongation lot tne 

whole land on a quarrying basis. On appeal, it was objootod that tho oOQSOim^ 
tion was wrongly allowed (or 9. was thereby permitted to advance a ® 
namely the obiim to the quarryingivaluo — whioh othorwiao bo would n 

been able to make. ,, - l 

nehl that the oonsolldation was rightly allowed and bad not 
was ooutsnded for It was not by reason of the oonsolidation of rofereno ^ 

J. was enabled to put forward what might bo called the quarrying * , 

claim was already before tbe Oollootor and tho Tribunal, and, whotbor 8® . 

bad, had to bo decided on quite other grounds than tho arbitrary diviai 
the land made by the Oollootor. 

• First Appeal No. 80 of 1903. 

(1) [1899] A. 0. Ill at p. 124. 
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[4843 further, that compeneation should not be assessed on a quarriable 
basis, for the land was sever a marketable quarry at the material time, and did 
not become so till after the Colleotor bad made his award. 

Per Batchelor, J. For the purposes of ascertaining the market value of 
land under section 23 of the Lind Acquisition Act (I of 18y4), the Court must 
proceed upon the assumption that it is the particular piece of land in question 
that has to be valued including all interests in it. 

Collector of Belgaum v. Bhimrao (1) followed. 

The method contemplated by the Land Acquistion Act (I of 1894) for assess* 
ing compensatioa is thit of ascertaining tirst the market value of the land 
as if all separate in erests combined to sell ^ and then of apportioning that 
value among the persons interested. The market value of the land" means 
the price which would be obtainable in the maiket for a cnnoiete pacoel of land 
with its. particular advantages arid its partiouUi drawbacks, both advantages 
and drawbacks being estimated rather with reference to commercial value than 
with refecenoo to any abstract legal rights. 

Per Heaton, J Taking tbe scope of the Land Acquisition Act (T of 1894) 
and its words, it seems that in asoertaining compensation for land taken up 
neither the method of valuing each interest in it eeparately nor tbe meth d 
of valuing the land as a whole and then apportioning to each person interested 
tbe share to which he is entitled, is excluded. What is intec ded is a fair and 
reasonable estimate of ^he oompeosatioo to be aw.vtded : and this is to be arrived 
at by taking into coosiner^tion certa n spec hed matiers aod excluding rom 
consideration oi Uei s. Toe Act seems to leave ag-eat deal to tbe discretion of 
tbe Collector and the Court, and amongst other matters, to leave it to the't 
discreti m to ascertain the market value of the land by either of the two 
methods. This opinion does cot oocdiot with wh.tt was oeoided in Collector 
cfBcigaumv Bhuntdo {\]. 

[Ref. 11 C. L J Gl2=r6 I. G 4^7 ; 42 Mad. 644=36 M. L. J. 455 ; 24 C. W. N. 184 ; 

3t Bom 6i8 ; 83 I. C. 442.] 
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674=3 i. 0. 
737. 


Appeal agaiu^fc the decision of Tribunal of Appeal appointed under 
section 46 of the City of Bombay Improvemenb Act (Bombay Act IV of 

lb98). 

In Peoember 1898, the Government of Bombay, acting on behalf of 
the Trustees for Improvement of tbe City of Bombay, published a not fi- 
cation for acquiring a piece of land belotging to one Jaibboy. The piece 
consisted of nine parcels of land. The situation of the piece on the top of 
a cliff was such that it formed by itself a valuable quarry. 

At the date of the notification Jalbhoy was in unencumbered 
possession of one parcel alone. The remaining parcels were let [485] 
out by him as building sites on permanent tenure. After the notification ■ 
and before the date of the award by the Colleotor, Jalbhoy purchased 
tenants' right in one more parcel. 

The Collector valued all the nine plots separately on the rental basis 
and awarded Bs. 11.803-14-8 as compensation to Jalbhoy for the whole 
piece of land. 

On Jalbhoy's application, the Collector referred all the nine cases to 
the Tribunal of Appeal. 

After the data of the Collector's award and before the references came 
on for hearing before the Tribunal of Appeal, Jalbhoy bought the tenants 
rights in the seven remaining parcels. This made him the owner of all in- 
terests in all the nine plots of land. 

Jalbhoy next urged upon the Tribunal of Appeal to consolidate all the 
nine oases into one, as he had become owner of all interests in the whole 
piece consisting of nine parcels of land. The consolidation prayed for was 
allowed and the oases were heard together as one appeal. 


(1) (1908) 10 Bom. L. B. 657. 
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1909 — Before bhe Tribunal of Appeal, Jalbhoy olaimed oompensafeion for the 
APBIL7. whole piece on a quarryable basis. The Tribunal allowed the olaim and 

“ • ■ fixed the amount of oomponsation to be awarded to Jalbhoy at Rs. 4:2,364, 

The grounds of the deoision were as follows : — 

— • ^ . It ariraed tbat the pnrobase of the tenaot^i' rights long after the data of 
39 B. 483=11 Declaration diemtitled the ol-itnant to any quarrying rights, and these tights were 
Bom. h. R. de tr>yed by his having let the land for building purpo.^es on a permanent tenure. It 
674=:3 I. C. was also atgued that at any rate, at the date of the Declaration, the tenants were 
737. parties entitled to a part of the compensation in their own rights. 

We have to consider therefore if the tenants’ interest, which the olaimant has 
purchased from the several tenH nts of the sovoc plots, falls under the purview of see* 
tiOD (2) If it does, the claimant's right to claim oomponsation for the quarry 
becomes very questionable. 

The effect of a notifieation under the Act is to pub an end to the right of the 

parties to interfere with the Un i or to aid anything to its value, so as to become 

entitled to eubanoed oompensatioa. The valu vtioQ of the land to be acquired must 
be made, keeping iu vie-v tbe market v iluo thU a pru lout purohv'joc would pay at the 
date of the Dodirat'on. The quosti m therefore to dasotinine was, what was the 
value of the land on that date. 

In the present OIS 0 what wo h.ivo bo consider is. whether there is any interest 
created or oulargel by the olairaaob. after ho date of nobiucabion, so as to [186] 
inocc-ase the amount of compensation to ha pai I for the 1 vnd. and t soobi m VO (-ij. U 
seems not. The righ'- to quarry vv.is in the owner of Nowroji Hall and till within the 
last 10 y'-ars quartsing hal be ’Q carried on quite olose to ib plots in question We 
think the right was no'' to*. •^Uy destroyed by the le'ingofthe plots forbuilling 
purposes, but Was simply kept m abeyance during the occupation of the laud by the 

toQitnts 

The owner of the Hill wos, so as to sav. possessed of the freehold. He owned 
the soil and had the right to quarrv. but th st »ight bo oocld not oxeroise s ' long as 
his tenants nc'upied the land That right would revive, ani he would become ta- 
possesBed of it at any time he bought out the tenants. 

The olaimant was ihe only person to appear before the Tribunal claiming lull 
oompenaation for all interests. The tenants did nob appear, and did not make any 
olaim. 

Under those oironmstiincos. if this view w^s correct, it would follow that no 
new iotoro t ■*'as C'o «t’d aft'T the date of Notirioatioo, nor was any interest that 
previously exid,ol onla'cod Jifter that duto. The interest ii b' o right to qiurry was 
there; it was in a^oya-'oe for a time. The tonauts. who bad tikon the land on leaso 
for building purposes, ha I no r’gbt to iT’arrv : they were outit'ed to the use of the 
surface-land only \N hon, therefore, the landlord bo sghb out the tenants’ budding 
rights he h-’o »me repossossol of what ho originally had as the own-*r of the soil io 
the seven plots, As to plots and 5l'l there was uo dispute and claimant was 
admittedly the owner of ell interests in them. 

The o»s 0 presents snoth^r diffioiilty : for, if each plot is taken sep'»*’ately it ia ao 
very small in si^o thit it would no* ho possible to carry on quarrying operations whh 
safety. In that c.aso wo think it fair that something extra should be allowed lot the 
chance of acquiring the other plots so as to got a quarriable area. 

Under the Land Acquisition Act, sootion 23, wo have to asoortain the market 
value of the land To do this, it h is boon hdd hv my predecessor in ofSoe that it wa9 
not nroessary to value the interests of the landlord and the tenant separately* but all 
interepts should bo valued tog^th-'f In ref rsaoo NTo 12 of 1006, 'it. Madeod said 
th<t it was not intended that the f^oVootor should split up interests a d value them 
separafely and indnprndonbly ; as for instance to treat a landlord's in'orest and a ten- 
ant's intorosiR in ihe same land as distinct things to bo valued apart from ei^oh othet* 

The treatment of the diffsront 'Reforonoos as ouo Reference strengthened ola'mant*! 
contention demanding oomponsation for his quarry rights Th® question for deoiaion 
is an imporbynt and diffioult one, and I have consequently expressed my willingoesl 
to grant a rortifloate of Appeal to the High Oovirt. A'o are inolinod hO'vevet to hold 
and we And that claimant has not acquired auy now or enlargol interest in terms of 

Beotion 49 (3) so as to increase the amount of oomponsation to be paid fot the 
land. 
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[487] The Tribunal further worked out alternatively compensation i.no 
on a rental basis : and in doing so, they remarked as follows Apbil 7. 

It the method adopted by ua for the above valuation is cot aooepted by the 
High Court, the other method to follow would be to determine what a prudect pur- ^PPBIiXiATB 
chaser would pay on valuing each plot separately and allowiog some extra value m O^VlIi 

oonaideration oi the chance of acquiring tue adjoining plois ao as in the end to get a — 
lai!g6 (juacriable area. In tbac ©vent w© vsouio adopt the valuation mad© by the ^83—11 

00. lector, but with this modification that instead of allowing li 2/? yea. a* purohLe as *• 

he has done, we woula increase the numoer of years’ puconaae to 674 — 3 I, 0. 

The Trustiaes appealed to tihe High Oouro. 7^*7. 

Lowndes and Jaraine (with Messrs. Crauford, Brown and Company) 
for the appellants lb is nob oompebenb to the olaimant to acquire, a new 
interest in tue plots after the date of the Nobihcatiou issued under the Land 
Acquisition Act fl of 1894). The claimant Jalbhoy bought un the tenant’s 
rights in seven plots after the date of the Collector’s award.* Bub as soon 
as the Collector s award was maue, the land vested absolutely in His 
Majesty under section 50 of the City of Bombay Improvement Act, 1893, 

The tenants had no other inbeiesb left to them except the right to receive 
compensation awarded, and Jalbhoy cannot claim to have got anything 
more than such right by reason of the said purchase. 

The Tribunal of Appeal erred in allowing the cases to be consolidated 
before them. Ibe consolidation cannot be allowed where its effect is to 
enable a party to pub forth a claim which he could nob make if the con- 
solidation were not allowed. 

Further, the Tribunal have erred in valuing the land here on the 
basis of an unencumbered free- hold and then proceeding to divide the 
amount into different interests. Property bo be acquired must be valued 
rebus sic stantibus at the date of declaration. Land in the abstract can 
have no market value. There can be no such thing as the market value 
of land in the abstract separate from the interests therein. What one 
buys in the market is the mberest in the land. The market value of land 
must mean the aggregate value of various interests in it. The words used 

in a conveyance of land are always “the right, title and interest of 
X, Y, Z.*’ 

[488] The difficulty of attempting bo value land in the abstract will 
be apparent from the following instances : — 

(1) It has been held by the Privy Council that the Collector’s award 
is merely an offer made on behalf of Government. If the Collector is bo 
value in the abstract, how can he make an offer bo various persons having 
an interest in the land ? In In re EsufaU Sakbkat U) Maoleod, J., has 
held that the term “ claimant “ in the Land Acquisition Act, 1894, means 
the aggregate body of claimants and that the offer has to be made to the 
claimants as a body. I submit that this is nob a right inberprebation. 

(2) The land is acquired free from all incumbrances, e.g., easements. 

How can you value land in the abstract free from easements? The ease- 
ments might be more valuable than the land and you must value them 
separately. 

(3) In oases of Toka tenure, the interest of the Toka tenant has a 
market value and is sold every day. Free-bold is never sold. It was 
held that the Government was not a party interested in the valuation of 
Toka tenure land under the Land Acquisition Aot. The City of Bombay 
Improvement Aot was, therefore, amended subsequently so as to make the 
Government a party interested. 


(1) 11908) 10 Bom. L. R.‘994 afe p. 993. 
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(4) In lands held on Sanad tenure, there is a ohanoe of Government 
resuming the land. How can you value such land as unenoumbered free- 
hold ? If you do, how oan you apportion the interest of Government 
which is merely a change of Government resuming the land ? 


— I submit that even under the Land Acquisition Act the separate in- 

^Bom^L terests in land and not land m the abstract are to be valued. Section 9 of 
674—3 i. o'. Acquisition Act speaks of claims to compensation for all interests 

757 , in the land. Section il also refers to interests in the lands, sections l9, 20, 
21 and 23 contemplate separate awards of compen^^ation in case of persons 
holding separate interests in the lands. The whole scheme of the 
Land Acquisition Act is to compensate individuals for their separate in- 
tereats. The principles of English Law, therefore, apply here, [489] 
according to which the value to the owner and not to the acquir- 
ing body is to be determined and awarded. See Stehbinq v. Metropolitan 
Board of Works (1); Penny v. Penny 12); Abraharm v. Mayor, Aldermen^ 
and Commons of the Lily of London (3}\ Cnpps on compensation Uth 
Edn ,J p. i09. 

The appellants further submitted that owners of separate properties 
cannot cjmbiae so as to secure a largor value fur their combined proper- 
ties. Value of a large area made up of inogular plots if sold as one plot 
would be much larger than the aggr^'^ato values of the separate irregular 
plots. Suob valuation is not allowed, for by so valuing you would be 
giving each separate owner more than be is ontitlod to by way of compen- 
sation for bis interest. See Mayor of TijjiemoiUh and Duke of Northum- 
henand (4). 


you may give something more for the possibility of the. claimant 
acquiring the a ijaoent lantls and tbu? increasing the value of his interest, 
But the poo-ibility must not be Viiy roLUoto. Tue tenants in the present 
case are Fazaudar tenants and have a peimaucDt interest in the land, 
Jalbboy is tne Fazundar and has the rigbo to reoi. ivo tbe ground-rent and 
nothing else. Ihj tenant-^aie the o\\aors of the land subj ot to the pay- 
ment of groand-reut, there being no power of ro-cutiy in Jaibhoy. The 
tenants and Jalbboy, tnerefore, caunoo combine. 


Further, it is not the tenants who come and ask to combine but a 
person who has bought up the tenant’s rights after the not^tication. No 
ditlerenoe exists between an outsider and a Fazandar buying up the 

tenants rights. If the tenants cannot claim to combine, how can a person 
who has bought their rights do soi^ 

regards the principle of valuation, the observations in Qovernmtni 

of Bombay v. Merwanji iSuncheiji Cama (5) and ColLotor of Belflaum V. 
Bhimrao v6) are against me. 


The true principle is to value the interest of each holder of a tenun 
and give him a sum equivalent to the purchase-money of [490] suol; 
interest; Dtnendra Narain Roy v. Tituiam Mukerjee (7); Ftnk v. 
of State for India (8). These oases wore decided under the Land Aoquisl 
^on Act. But the present case falls under section 49 ^2) of the City ol 

ombay Improvement Act. It shows pointedly that you must value thf 
separate interests sepaiately. 


(1) (1870) L. B. 6Q. a 37afcp.41. 

(2y use?) L. R. 6 Eq. 2'i7 at p, 285. 

(8) (1869) L. R. 6 Eq. 626 at pp. 629, 

683 * 

(4) (1903) 19 T. L. B. ol 680. 


(6) (190^) 10 Bom, L, B. 907 at p. 918. 
(B) (1903) 10 Bom. L. B. 6B, 

(7) (lyO 1 ) 80 Cal, 801. 

(8) (1907) 81 Oal. 699, 
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Jalbhoy IS not) entitled to valuation on the quarrying basis, Origi- 
nally, there were two alternatives before the owner of these plots. (1) 

Hanging on to the land without the prospect of any return in the im- 
mediate future on the ohanoe of quarrying it later on when the same 
could be profitable, or (2) letting out the land immediately for building 

purposes and getting an immediate return for the same. The owner here 

^ose the second alternative and gob a large return during these years. 
He cannot now claim the profits of quarrying. 


Strangman (Advocate-General) with Inverarity (instructed by Pestonji 
Hustam and Kola) for the reepondenb.— The question as to how the 
value IS to be assessed resolves itself into two other questions. (1) Is it 
land or various interests in land which are to be valued; and (2) Is the 
Oolleotor to be allowed to prejudice the owner by splitting up the land as 
he thinks fit and making separate oases and separate awards for the parcels 
into which the land is split up. I submit, the answer to the first question 
U land; and the second question must be answered in the negative. As to 
the first que'^tion, I rely on the plain meaning of sections 3a, 4,6 9 11 
1^, 2J, 2t, 22, 29 and 30 of the Land Acquisition Act; and on the case of 
Collector of Belgaum v. Bhtmrao (i). If the argument of the appellants 
is to be given effect bo then you must substitute “market value of the 
separate interest in the land " for the phrase “market value of land’* in 
seebion 23 of the Land Acquisition Act, 1894. 

In the present case, Jalbhoy was the common owner of the soil 

and the quarry. It is quite immaterial to what use the owner may 

have put his land. IE you treat the interests as having [49lj combined, 

then why not assume a combination for a common ownor. Tna claimant 

was at the data of the declaration entitled to the value of the land on 

the quarrying basis minus wuab it would cost him bo buy out the tenants. 

The marked value is what a purchaser would give for all the interests 
combined. 


Lowndes in reply Once you assume combination there is no obstacle 
to valuing the land on a quarriable basis. But the combination must 
either rest on fact or be assumed in law. There is n9ne in fact, under 
what law then can it be assumed ? The whole scheme of the Land Acqui- 
sition Act is compensation ; therefore the enquiry must be what is the 
man losing ? The Court cannot undertake to “ compensate ** for laud in 
the abstract. The English practice is to compensate for separate interests, 
bee Lands Clauses Consolidation Act, 1845, (8 and 9 Viot., o. 18), seo- 

bions y. 12, 15. 16, 18 ; Housing of the Working Classes Act (53 and 54 
Vio., 0. 70), Bcction 21 (1). 


Batohelor, J. This is an appeal from a decision of the Tribunal 
of Appeal appointed under section 48 of the City of Bombay Improvement 
Act, 1898, and has reference to the amount of compensation bo be award- 
6d fco tibd olaim&Dfit Jalbhoy Ardssir Sobtii in rospoob of nino parools of land 
which have been acquired by Government for the Improvement Trustees 
under the Improvement Act, 1898, The compensation awarded by the 
Special Collector was Rs. 11,803, and on appeal to the Tribunal this sum 
was increased bo Rs. 42.364 with interest at 6 per cent, on Rs. 30,560. 
Against this award the Improvement Trustees bring the present appeal 
contending that the Tribunal has applied wrong principles in assessing the 
compensation and.that an excessive sum has consequently been allowed. 


1909 

APHiti 7. 

AFFBLLATB 

OlVlIi. 

33 B. 483:=:11 
Bom. L. R. 
874=31. 0. 
"< 87 . 


(1) (1908) 10 Bom. U B. 657. 


88 Bom. 492 


IHDIAN HIGH 000143 



7d7. 


The facts are not in dispute, and for present purposes may be shortly 
A.pbii.7 stated as followG. In Deoemuer 18’.i8 the nine parcels were notified in 

' connection with a scheme under section 27 of the Improvement Act, and 

APPELi/ATF titiat time Jaibhoy was in unencumbered o^uersbip of only one of the 

parcels, No. 505, the others being let on leases. The land is such that 
B3B 483—11 the whole plot, consisbing of the nine parcels, forms in itself a valuable 
Bom. L. R. quarry, but it is not prohtxble to quarry aoy small area suoh as a single 
674=3J. 0. parcel. [49^] Between the notification and the acquisition Jaibhoy bought 

out the interest of the tenant of parcel No. 5 lO. In acquiring the land 
the Special Collector dealt separately with parcels 505 and 510, to which 
apparently a part of No. 51ii was also added, and refused Jaibhoy claim 
to receive compon'^ation on a quarrying basis. Jaibhoy appealed to the 
Tribunal, his general claim for quarrying value being included in the re- 
ference. As to the remaining parcels, the Collector made separate 
awards, valuing the hou^e-holders’ interests on a rental basis, and assesss- 
ing the interest of Jaibhoy as Fazandar at 25 years’ purchase of the rents. 
None of the tenants claimed a compensation reference to the Tribunal, but 
Jaibhoy did claim this teferonce in each case, and in each case he made it 
without prejudice to his general claim fer quarrying value as embodied in 
bis appeal regarding parcels 505, 510 and 512, After the Collector had 
made his award, and before the references to the Tribunal oame on for 
hearing, Jaibhoy bought out all the remaining tenants. When the refer- 
ences were taken up by tbe Tribunal, Jaibhoy applied that they should be 
oon'^olidated and that his claim for compensation on a quarrying basis 
should bo allowed. Mr. Lowndes’s first objection to the decision under 
appeal is that tbe Tribunal was wrong in allowing the references to be 
oonsohdatod with tbe result that Jaibhoy was thua permitted to advance 
a claim —namely, tbe claim to tbe quarrying value— which otherwise he 
would not have been able to make. But in my opinion the consolidation 
bad not this efloot, and was rightly allowed, Mr. Lowndes oonoedes that 
Jaibhoy could not be prejudiced by any parcelling out of the land whioh 
the Collector might oboose to make, and, that being so, the oojeotion 
seems to mo to fail. For it was not by reason of the consolidation of re- 
ferences that Jaibhoy was enabled to pub forward what may be called the 
quarrying claim : that claim was already before the Collector and the 
Tribunal, and, whether good or bad, bad bo be decided on quite other 
grounds than the arbitrary division of tbo land made by the Oolleobor. 
Moreover it must be romembered that Jaibhoy as Fazandar owner of 
some of the plots and as lessor of the others with the prior right of buying 
out the lessee had an interest in the whole area acquired. 


[493] To pass now to tho main argument whioh has been addressed 
to us : it turns upon the meaning of the words *'the market value of the 
land” in section 23 of the Land Acquisition Act. The Advocate General 
has contended that the oompensation to be awarded must be ascertained 
by reference bo the value of the land itself considered, as he put it, as un* 
encumbered freehold, that is, on the assumption that all interests combine 
bo sell ; Mr. Lowndes, on the other baud, has urged that the true meaning 
of the Act is that compensation should be awarded by the valuation of the 
separate interests existing in the land. It appears to have been assumed 
ab the bar that tho choice between the'^o alternative conetruotions musb 
determine the result, but for my own part I am not clear that suoh an 
assumption is well founded. However that may bo. I think that the poinb 
m controversy is, so far as this Court is oonoerned, oonoludad by the ease 
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of Colltcior of Belgaum v. Bhimrao (l). While that) case standa. I can see no 
room for the appellants’ present contention, and I did not understand Mr 

Lowndes to suggest that the c.ontenfcion could be allowed under the Land 

Acquisition Act so long as the case retains its authority. The decision to 
which I was a party, is a decision cf this Appeal Court and has the high 
authority of Jenkins, 0. J., who in deliveriag the judgment laid down that 33 B. 483=11 
for the purposes of ascertaining the market value of land under section 23 Bom.L. R. 
of the Land Acquisition Act “ the Court must proceed upon the assump- 
tion that it IS the particular piece of land in question that has to be valued 
including all interests in it.” That, as I understand it, was said in general 
terms upon the construction of the Act, and formed the ratio decidendi. 

00 far as tihe Land Acquisibion Act is ooncerned, I think tha ruling is daoi- 

® 'V® binding upon us now. The only ground upon 

which Mr. Liwndes sought to avoid this decision was. if I followed his 
argument oorrecbly, that here the land was acquired not under the Land 
Acquisition Act, but under the Bombay City Improvement Act. The dis- 
tinction certainly exists, bub in my opinion it is nob material. For the 
Improvement Act incorporates the relevant provisions of the Land Acqui- 
sition Act. including section 23. and I can find no good reason for suppos- 
ing that [494] the Improvement Act intends, or operates, to effect a fund- 
amental change in the methods of the Land Acquisition Act. No such far 
reaching effect ought, I think, to be given to section 49 (2) of the Improve- 
ment Act, which merely reproduces section 2 1 (b) of the English statute 
the Housing of the Working Classes Act, 1890, and which may receive 
ample meaning without recourse tn the unlikely hypothesis that so impor- 
tant a change in tha Acquisition Act was intended to be made by way of 
in direct and somewhat far-fetched inference. In my opinion, therefore, 
it would be enough to say that the decision in tha Collector of Belgaum’s 
case (1) is fatal io tha contention that the iand hero should be valued on 
the footing of assessing the separate interests. 

But as I am anxious to avoid any appearance of treating unceremoni- 
ously the Careful and elaborate argument wa have had from Mr. Lowndes 

1 will notice briefly the main points which bo has discussed. His chief 
reliance was placed upon certain particular eeotions of the Land Acquisi- 
tion Act, such as sections 3 (gj (iv), 9 (3) and 31 (1) (2) (3) and (4) as 
showing that the word “ land ” was used in the Act as equivalent to 

interest in laud.” The Advocate-General, on the other band, has pointed 
to a number of other sections where the word *' land ” appears to denote 
the physical object. It would be tedious to analyse all these sections in- 
dividually, nor do I think it neoes^^ary bo do so. There can be no doubt 
that the word “compensation” is occasionally used to mean the particular 
sum awarded for the acquisition of a particular interest, but that is quite 
consistent with the position taken by the Advocate-General. Reading the 
Act as a whole, I can come to no other conclusion than that it contem- 
plates the award of compensation in this way : -first you ascertain the 
market value of the land on the footing that all separate interests combine 
to sell ; and than you apportion or distribute that sum among the 
various persons found to be interested : sections 3, 11, 18, 19, 20 and es- 
pecially sections 29 and 30 are bo my mind decisive upon the point. 

Section 31 (3) which Mr. Lowndes claims in his favour appears tome to 
tell tha other way, for, though the sub-section is not perhaps worded with 
perfect accuracy, wa have the antithesis marked between land and 
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iqofl an infceresb in land. That disbincbion is. as I understand A preserved 

APEiL 7 . throughout the Act, where “land" is always used to denote the physical 

object, which is after all the thing that has to be acquired. Provision ig 

APPELLATE (qj. ooropen'^afcion to all persons interested, bub claims on this head 

are. I think, bo bo adjusted in the apportionment prescribed under seo- 
83 B. ^83=11 bions 29 and 30. and do nob fall to be considered till after the Court has 

Bom. L. R. determined the maiket value of the land under section 23 (1). 

^ Then Mr. Lowndes urged that the theory which I am endeavouring to 
justify would lead to unwelcome results in its practical application, and he 
gave us two or three instances of such difficulty. I have considered those 
instances to the best of my ability, but am not prepared bo concede that 
the difficulties suggested are inevitable under my view of the Act, and in 
any case, if that view is right, the argument is no more than an argument 
ah inconixnunti, and the answer would bo that our Act is less convenient 
than would be an Act prescribing valuation by separate interests. I must 
not of course be taken to express an opinion that an Act drawn so as to 
impose as a fir^t step the valuation of separate interests would in fact be 
a better or more convenient statute than that which we have : my opinion 
goes no further than that that is not the meaning of the Land Acquigition 

Act. 


As to the argument that under the English Acts dealing with similar 
subjects it is the established practice to value separate interests, loan 
only eay that the English Acts in their scheme and structure differ so 
materially Irom the Land Acquisition Act that in my opinion it would be 
unsafe to make any inforeuoo from the parotice prevaduig in England, I 
repeat that I by no means a'^peit that the ditlorcnoe »n procedure must 
necessarily lead to any ^substantial differonco iu the ro'^ult ; I limit myself 
to saying tnat in my judgment the method contemplated by the Land 
Acquisition Act is that of a-ocitainiug lir^t the rcaiket value of the land as 
if all separate interects combined and then of apportioning that value 
among the persons iDtorc'-ted, It is said that that method may on occasion 
prove downright imprao [496] -tieable or unfair, but it will be time to 
sidor such a case wlion it actually arises. 


Then comes the question ; does tb’s view of the methods of the Act 
decide the appeal in the r 0 *^pondoub’s favour? In my opinion it does not. 
For, though the market value of the Ian 1 has to be apoertained on the 
assumption that all separate interests combine, that, I think, only means 
that the separate interests are takeu bo combine so as to give a complete 
title to the assumed purchaser and the acquiring body, not so as bo impress 
upon the land a character which it did nob bear or to give to it a value 
which it never had in the market ; for it is still the “ market value of the 
land" which has bo be determined; and by that is meant, I think, the 
price which would be obtainable in the market for that concrete parcel 
of land with its particular advantages and its particular drawbacks, both 
advantages and drawbacks being estimated rather with reference bo com- 
meroial value than with reference bo any abstract legal rights. If that is 
correct, it furnishes an answer to the contention that the full quarriable 
value must be allowed because this land is in fact by natural formation a 
quarry. That may be so : but it was never a marketable quany at the 
material time, and did nob become so bill after the Collector had mode his 
award. At the material time the claimant could not have obtained a 
quarry price for the land in the market booauso admittedly the permanent 
building leases, containing no provision for re-entry, stood between him 
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and any immediafee ability fao quarry ; and the d^termiaing factor is the 
value tjo the owner, nob bhe value to the acquiring body after acquirement 
The case, therefore, seems to -me to fall wibhin the principles which have 
been applied in English cases bo owners of land adaptable for use in 
reservoir sites, and bo use the language of Vaughan Williams L. J., in a 
recent case of that sorb, re Lucas and Chesterfield Gas and Water 
Board (1), I would say that bhe land here had an adaptability value on the 
footing of its possibility as a quarry, bub that it was not a realised possibi- 
lity, nor was it competent bo the claimant to convert it into a realised 

expedient of buying out the permanent tenants 
1497 J after bhe Collector’s award had been made ; see sections 49- (2) and 
50 of the Improvement Act. 

If I am right in thinking that that is the law. there is an end of the 
matter; but since bhe point was taken. I may add that in my judgment 
there is really no particular hardship in this view. For it was the claimant 

pursuance of his own financial interests, sacrificed and 
abandoned the quarry user of the land for the consideration of the rents 
obtainable from the permanent tenants; in other words, he himself put it 
out of his power to use the land as a quarry and he did so with his eyes 
open and for what he regarded as sufficient consideration. I do not think 
that ha has any fair grievance if when the land comes to be acquired, it is 
acquired in the character in which alone he had the power of using it. 

The most that he can fairly claim, in my opinion, is the market 
value of the land in that character plus a special allowance for its adaptabili- 

W as a quarry at some future date ; and to that I think he is entitled. 
There is no evidence as to the amount at which this special allowance 
should be calculated. The Tribunal recognising that the full quarriable 
value might not be sustained in appeal, give us an alternative finding that 
as allowance for the special adaptability value the number of years' purchase 

adopted by the Collector should be increased from 14® to 18*18, The 

correctness of this method was at first challenged by Mr. Lowndes and 
defended by the Advocate General, but subsequently Mr. Lowndes in- 
formed us that he would not dispute it, as his clients were more interested 
m getting this Couro's decision on the questions of principle than in cut- 
ting down the allowance suggested by the Tribunal. 

The result is that if I am right as to way in which this land should 
be val^ued, there is now no dispute as bo the quantum of compensation. 
In these circumstances and having regard to the special knowledge 
and experience possessed by the Tribunal on such points, we muit 

9'^*’®rQativ0 finding, that is to say, bhe market value bf the land 
Will be determined on the valuation made by the Collector subject to this 

modification that the number of years’ purchase will be increased from 14| 
to 18 18 years as allowance for the special adaptability value. 

[498] In the circumstances of the case we make no order as to costs. 

HeatoN, J. — I agree in the order proposed. 

The Tribunal have given two valuations : That which they prefer is 
arrived at by computing the market-value of the land as a whole. But 
the computation is vitiated because they have taken bhe quarrying value 
of the land as realized and nob as latent. They have, in short, given to 
bhe owners what they consider bhe land is worth to the acquirer after 

(1) [1909] I K. B. 16. 
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1909 aoquisifeion, nob whab bhey esbimaba, ib would have febohod in bhe maikeb 
APBiii 7. ab bhe dabe oi the acquisibion. Because there is this defeob in bho com- 
pubabion, I agree wibh my learned oolleague, that bhe valuation cannot be 

AppbijIiAtb 

The second and alternative valuation was arrived at by taking each 
33 B. 483=11 plot separately and allowing some extra value in ooneiderabion of the 
Bom. L. R. ohanoe of acquiring bhe adjoining plots so as in the end to get a large 
674== 8 1. 0. quarriahle area. How precisely this was done is nob explained in detail. 

The Honourable the Advocate General on behalf of the claimants did not 
attack that valuation in particular ; his argument was that bhe other 
valuatiOR must be accepted. Mr. Lowndes for the Improvement Trust 
withdrew the objeohions bo the alternative valuation which at one time he 
urged. That being so ib seems to me we must accept the alternative 
valuation. 

On the general question, which was most strenuously aruged, it is 
necessary to say a few words. 

Mr. Lowndes for the Appellant argued that the correct method of 
ascertaining compensation for land taken up is to value separately 
each interest in ib. The Honourable the Advocate General for bhe 
respondent argued that the correct method is to value bhe land as a 
whole and then to apportion to each person interested the share to 
which he is entitled. Both appealed to bhe provisions of the Land 
Acquisibion Act in support of their arguments; and we have bad those 
provisions carefully read and commented on. Taking the scope of the 
Land Acquisition Act and its words and giving them the best ooosidera- 
tion I can, it seems to me that neither method is excluded and that what 
is intended is a fair and reasonable estimate of the compensation to be 
[499] awarded and that this is to be arrived at by taking into consideration 
certain specihed matters and excluding from consideration others. The Act 
seems to me to leave a great deal to the discretion of the Collector and the 
Court, and amongst other matters, to leave ib to their discretion to ascertain 
the market value of the land either by bhe method advocated by Mr. Lown- 
des or by that which receives the support of bhe Honourable the Advocate- 
General. I do nob think this opinion conflicts with what was decided in 
Bhijyirao^s case (1) ; for in that case it was not held that valuation by 
computing ditferent interests separately was universally wrong, but that 
ib was correct ho follow the other method in that case. But Mr. Lowndes 
argues that even if the Land Acquisition Act leaves bhe question open yet 
section 49, ol. (2) of the Bombay Improvement Act. which Act incorpor- 
ates certain portions of bhe Land Acquisition Act, absolutely requires that 
the compensation must be ascertained by valuing separately the separate 
interests. The argument does nob oonvinoe me. I think the Bombay 
Improvement Act leaves bhe choice of method open, just as the Land 
Acquisition Act does. The latter part of clause 2 of section 49, no doubt 
does contemplate the valuation of a separata interest and when a case 
suoh as is contemplated there actually arises— it has not arisen before 
us— no doubt suoh valuation as is required will be made. 


(1) 11909) 10 Bora. L. R. 57. 
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by owners ^ommtUee tn management for a long time— Suit by Committee ocainst 
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The Parsi Panohayafe at Bombay appointed a committee to manage the pto- 
P®'^y ot the PatBi Anjuman at Surat. The committee managed the property 
[800] for a very long time— sixty years— with the authority and acquiescence of 
the Patsi Anjuman. Subsequently the defendant having trespassed on the-pro- 
perty, the committee sued him in ejectment. The defendant contended that the 
plaintiffs had no right to sue for the recovery of the property as they were 
neither the owners, not the nominees of the Anjuman. 

Held that the plaintiffs being in possession for a long time with the authority 
and acquiescence of the owners, namely, the Parsi Anjuman at Surat, were 
entitled to recover possession from a trespasser. 

[Ref. 24 M. L. J. 642=1914 M. W. N, 67=19 I. C. 721.] 


Second appeal from the decision of W. Baker, Aobing Distrioti Judge 
of Surat, reversing the decree of G. M. Kharkar, Additional, Subordinate 
Judge of Surat. 

The land in suit known as the Lai Agiari and situate in the City of 
Surat was formerly occupied by an Agiari (a Parsi temple). The Agiari 
was burnt down .in the great fire of 1837 and since then the land remain- 
ed waste. The land formed part of the property of the Parsi Anjuman at 
Surat. In the year 1846 certain property of the Anjuman was entrusted 
to a committee for management and the committee managed the property 
in suit at least since 1871 and continued to do so till about the year 1904 
when the defendant trespassed on the land. The plaintiffs who where 
the representatives of the committee of management, thereupon, brought 
the present suit to eject the defendant from the land. 

The defendant contended inter alia that the land in dispute was not 
the property of the Parsi Anjuman, that the plaintiffs were not the man- 
agers of the property and had never been in possession, that the property 
was the ancestral property of the defendant and had been in his posses- 
sion as such. He further contended that the suit was not maintainable 
inasmuch as the procedure laid down in section 30 of the Civil Procedure 
Code (Act XIV of 1882) was not followed. 

The Subordinate Ju(ige found that the plaintiffs were the managers of 
some of the properties of the Parsi Anjuman at Surat, their appointment 
as managers being made by the trustees at Bombay and not by the Parsi 
Anjuman at Surat and that the suit was not maintainable for non-com- 
pliance with the procedure laid down in section 30 of the Civil Procedure 
Code (Act XIV of 1882). He, therefore, dismissed the suit. 

[501] On appeal by the plaintiffs the District Judge found inter alia 
that the suit was not barred by section 30 of the Civil Procedure Code 
(Act XIV of 1882), that the land in suit belonged to the Parsi Anjuman 
&ud was under the management of the plaintiffs and that the land did not 
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belong bo the defendanb and he had encroached upon ib. The Disbriob 
Judge, therefore, reversed the decree and allowed the claim. The following 
are extracts from his judgcnenb ; — 

I may point out that they (managers) do nob render aooounts to the traatees, 
but the trusteea reader aooounta to them, and that they have absolute disoretton as to 
the manner in whioh the i ooome is to be spent; provided of course it is spent on oharU 
table objeobs. It might therefore be argued that their position is not that of ordinary 
agents. But apart from this there is evidence that though they have not been formally 
appointed managers by the Aojuman. which apparently never meets, there is evidenos 
that they are in possession and management of a considerable portion of the Anluman 
property, and that they ate regarded as ropcesentatives of the community of Parsis at 
Surat. Farther, it is to be noted that all their management is quite open and that 
their accounts are printed and published yearly, (there aio about 50 volumes of aooounts 
on the record of this case), and that the Parai Community have acquiesced in this 
management. Now after 60 years the authority of the managers is challenged and 
though the actual property in di-^puto is not very valuable or important, the deoidon 
of this case will have far reaching eSeot on the whole question of the manager’s 
position, which is the reason why the present case is so hotly contested. 


The fact that they are sgents for the trustees in Bombay for the distribution of 
certain funds has nothing to do with this. I have already pointed out that these 
properties are not under the management- of the Bombay trustees and that they could 
nob appoint the managers their agents for the management of them. The plaintiffs 
are not suing as agents of the Bombay trustees but as persons who with the tacit 
acquiescence of the Anjuman have managed the bulk of the Anjuman property for RO 
years. I am of opinion ihat section 30, Civil Procedure Code, does not apply to a case 
like the present, which is analogous to the case of the trustees of a Hindu temple and 
Mahomedan mosque suing to recover property belonging to the temple or mosque. 
It may be that the plaintiffs wore never formally appointed by the Anjuman, but they 
and their predecessors land the succession has boon regularly kept up) have acted as 

managers of the Anjuman property for 00 years. It is now too late to question the 
validity of their aots. 


The defendant preferred a second appeal, 

[802] L. A. Shah for the appellant (defendant). 

Robertson and H. C. Coyaji with N. K. Koyaji for the respondents 
(plaintiffs). 

Ohandavarkar, Ag. 0. J. — -The respondents brought this suit to 
recover possession of the lands in dispute from the appellant alleging that 
from time to time a Committee of Managers had been appointed at Surat 
for the purpose of managing the properties of the Parsi Anjuman of that 
place ; that the respondents were the present Committee, the first respon- 
dent being Chairman thereof ; that the lands in dispute belonged to the 
Parsi Anjuman and had been in the management and possession of the 
respondents. They sought to recover possession in the capacity of 
managers. They also alleged that the appellant was a mere trespasser and 
was therefore liable to be ejected. 

The first issue in the Court of first instance was ; — ** Whether the 

plaintiffs are the managers of the property of tho Parsi Anjuman of Surat.” 

The appellant applied to the Subordinate Judge that that issue might be 

modified by adding to it the words ” appointed by the Parsi Anjuman.” 

The Subordinate Judge thought it was unnecessary to allow the amend* 

ment, because, in his opinion, the words proposed to be added were mere 
surplusage. 

It is common ground that the appointment of tho respondents as a 
Uommittee was not by the Parsi Anjuman. Tho finding of the District 
u ge IS also to that effect. He finds that they and before them thQit 
predecessors forming the Committoo, of whioh the respondents are mem- 
bers, wore appointed by tho Parsi i^auohayat in Bombay to administet 
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certain trusts and the appointments had nothing to do with the Pars! 

Anjuman of Surat. Basing his argument on this finding ot fact, Mr Shah Jonb®2i 

for the appellant contends that the respondents have no righi to suffor — 

recovery of the lands in dispute since these admittedly belong to the Appeliuth 

Anjuman and the respondents are not the Anjuman’s nominees. But the 

District Judge has also ound on tho evidence that with the acquiescence 33 B.'4^=ll 

of the Parsi Anjuman of burat the respondents have been managing certain Bom. L. B, 

properties ino.uding the property in dispute, having received them in the 

Bhikhaijee who till then had held them under 
and with the authority of the Parsi Anjuman, 

Now upon those facts found by the learned District Judge it is quite 
clear that the respondents are entitled to succeed. Though they are not 
toe owners of the property and though they were not appointed Board of 
Managers for the purpose of holding this property by the Parsi Anjuman, 
yet, for sixty years they have managed the property with the authority 
and acquiescence of the Parsi Anjuman. Therefore the case falls within 
the principle enuncmted by the late Chief Justice of this Court in Navroii 
Manehn Wadta v. Dastur Kharsedji Mancherji (1). ^ 

• objection to the title of plaintiff there was 

disallowed on the following ground: “Even if there be 
difficulty or doubt as to Its ownership, it is obvious that there must be 
some one entitled to protect from improper invasion that, which for 
brevity, wo will call the temple property, and it appears to us that those 
who can predicate of themselves that they have exercised the management, 
authority and supervision alleged in the plaint are so entitled.” In the 
present case the management, authority and supervision of the property 
have been vested in the respondents since 1846 and that with the know- 
ledge, consent and acquiescence of those who are admitted to bo the 
owners of this property, namely, the Parsi Anjuman. 

For those reasons the District Judge was right in the conclusions at 
wbich he arrived and his decree must be confirmed with costs. 

Heaton, J.:— I also have no doubt that toe District Judge who has 

written a very careful judgment is right in his conclusions. 

The plaintiffs seek to recover possession from a trespasser The 
trespasser seeks to retain possession on the ground that the plaintiffs are 
not entitled to sue for possession, because, they were not the owners. But 
It IS established in the case that the plaintiffs have actually been in pos- 

‘ban 30 years. 

With the tacit acquiescence of the true owners. If that is not a sufficient 

siBie on which to sue a trespasser for possession, it is very difficult to say 

What is; at least in the case of any claim to possession by any person not 
»n absolute owner. 

Decree confirmed. 



(1) (19031 28 Bom. 20 at p. 60, 
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Mahadev Narayan Lokhande {original Plaintiff), Appellantt v. 

VlNAYAK GaNGADHAR PdRANDHARB AND OTHERS {ortginal 

Defendants), Respondents,^ 

[21st) June, 1909.] 

Dekkhan Agriculturists’ RelieJ Act [XVII of im), section 2^AgricuUurht^^ person 
who ii an agriciilturisi in 1871 but is not one when the suit is brought in 1905 
cannot claim the benefit of the Act. 

la 1871, the defendant exeouted a mortgage in plaintifi’a favour. It was pro- 
vided that the mortgage was not to be redeemed before 1886. The defendant 
was an agrioolturist at the date of the mortgage: but he was not one when the 
suit was brought. In 1879, the term ^agrioulturist' first received a legal defini- 
tion in the Dekkhan Agrioulturiats’ Relief Aot. In the suit by the plaintiff upon 
the mortgage the defendant olaimed the benefits of the Act* on the ground that 
his liability under the mortgage was not inourred till 1866; it was admitted 
that the defendant was not an agriculturist at the date of the suit:—' 

Held, that the liability incurred by the defendant was to pay back the money 
borrowed by him; and that liability was tnoatted when the money was borrowed 
in 1871. 

Held, further, that in 1871, the defendant, whatever may have been his ooou- 
patioa in fact, oould not have been an agriculturist within the meaning of the 
Dekkhan Agriculturists* Relief Aot, which was enacted in 1879. 

Held, also, that the defendant was not entitled to the benefit of the Aot. 
[Dia.'84 Bom. 65 ; 161.] 

Second appeal from the decision of Rubtonji Munoherji, First Class 
Subordinate Judge, A. P., at Poona, confirming the decree passed by 
T. N. Sanjana, Subordinate Judge of Haveli. 

[606] On the 6th December 1871 the defendant No. 1 executed a 
mortgage- deed in favour of plaintiff. The mortgage was not to be redeem- 
ed before 1886. 

In 1905, the plaintiff brought this suit to foreclose the mortgage. 

The defendant No. 1 was an agriculturist in 1871 and 18B6, but he 
was not one in 1905. 
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The Dekkhan Agriculturists’ Relief Aot, which contained the defini- 
tion of ‘ Agriculturist ’ was first enacted in 1879. 

The defendant No. 1 contending that he was an agriculturist at the 
date of the bond sued upon and at the date when he inourred liability 
under it in 1886, olaimed the benefit of the Dekkhan Agriculturists' 
Relief Aot. 1879. 


The Subordinate Judge who tried the case hold that the defendant 
was an agriculturist ; and in decreeing the plaintiff’s claim against himi 
made the decretal amount payable in instalments under the provisions o! 
the Dekkhan Agriculturists’ Relief Aot [XVII of 1879). The Subordinate 
Judge remarked as follows 


The chief ooatoatiou in this caeo is as regards the status of the defendants Noa. 1 
8, 4 and 6. Admittedly they wore not agrioulturiats on the date ol the suit. U » s 
oontendod that the defendant No. 1 was an agriculturist on the date of the bond 
sued upon, 

There is no other ovidonoo adduced to prove this excepting the abatement ol defen- 
dant No. 1. But 1 860 no reason to doubt his statement. Ho states that at the time 


• Second Appeal No. 894 of 1907. 
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he maintamed himaeU out of the agricultural iacoma of hia lands and followed no 
other occupation. The plaintiS does not seem to deny this. But the learned pleader t 
for the plamtifi oontenda that the words “ an agriculturist within the meaning of 

that word as then defined by law ” in rule 2nd of section 2 of theDekkhan Agricul- . 

turists’ Belief Act show that the persons claiming the status of an agriculturist after 

the passing of the original Act are only included in the term and not those claiming CiViIi. 

that status before the Act was passed. ® — — 

The definition of the term is inclusive and not exclusive. The words “ shall in- Bom l'r 

elude a person in the 2nd rule ” show that the intention was to apply the Act as well 72l=B I G 

to persons who were agriculturists when the liability in the suit was incurred as to 769* * 

those who ate so when the suit is instituted. Banu v. Krishnambhat. P. J.. 1886. page 

159. The above rule 2 lays down that in the former case, i.e., in the case of a person 

who claims to be an agriculturist when the liability was incurred his status should 

be determined in case the liability [506] was incurred after the passing of the original 

Act according to the definition of the term at the particular time. But it does not 

exclude the case of a person who claims to be an agriculturist before the original Act 

was passed when the liability as in this case was incurred before 1879. The defendant 

No. 1 was an agriculturist when the liability was incurred as he earned his livelihood 

at the time wholly by agriculture and I find thU he is entitled to the benefit of the 

provisions of the Dekkhan Agriculturists* Relief Act. 

On appeal, this decree was confirmed by the First Class Subordinate 
Judge with appellate powers on the following grounds: — 

No exception is taken to the correctness of the decree passed by the Court below 
provided defendant No. 1 respondent) be found an agriculturist on the date the 
motbgaga bond was executed or on the date the liability was incurred- Mr. Lokhand$' 
for the appellant founds his argument upon explanation (2) section 2 of the Dekkhan 
Agriculturists' Belief Act of 1879. It says that “ the term agrioulturist should in- 
clude a person, who when the liability was incurred was an agrioulturist within 

the meaning of that word as then defined by law.” Now what do the words “ when 
the liability was incurred ” mean, and much depends upon the way in which they are 
construed. The words are no doubt not happily chosen. At first sight they may 
mean that the liability was incurred on the day the morbgage-bood was executed. If 
BO, there was then no enactment in force of the nature of the Dekkhan Agriculturists' 

Relief Act, and there was no law. in which the word agrioulturist ” was defined. 

If this construction be placed on the said words a bona fide agrioulturist would be 
debarred from the benefit of the Dekkhan Agriculturists’ Relief Act in respeot of any 
bonder mortgage oc any other writing executed prior to 1879 when the Dekkhan 
AgriouUurists' Relief Act came into force. To construe these words we must look to 
the object, and scope of the enactment. The very title by which it is distinguished 
shows that the Act was passed to relieve the indebtedness existing among the agtioul- 
population prior to 1879. The said words should therefore mean when the 
liability becomes due. or in other words when the right to sue occurs. This happened 
in 1886- The definition of the word “ agriculturist ” has undergone several amend- 
ments since the passing of the Act in 1879. Even according to the old definition 
defendant No. 1 was an agriculturist both when the bond was passed and the liability 
was inourrod, for it is not disputed that he was then earning hie livelihood wholly 
and principally by agriculture. 

The plainbiff appealed bo the High Gourb. 

V. G, Ajinkya for bhe appellant : — Admibbedly bhe datendanb No. 1 
was nob an agrioulburisb in 1905 when this suib was broughb. The ques- 
bioD bhen is was be an agrioulburisb within the meaning [307] of the 
Dekkhan Agriculturists’ Eelief Act, 1879, when the liability was incurred? 

Here bhe liability was incurred in 1871, when bhe mortgage-deed was 
executed, bub when there was no enaobmenb defining the berm " agricul* 
turisb.” 

The lower Courts have erred in holding that the liability was incurred 
in 1886, at that date bhe debt became payble ; bhe liability was incurred 

in 1871. 

P, P. Ehare for respondent No. 1 (defendant No. 1) : — The Dekkhan 
Agrioulburishs’ Belief Act, 1879, was introduced for the first time in 1879 
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1900 wibh a view bo relieve the then indebtiedness as wall as the future indeb- 
JUNE 21. tedn6"s of agriculturists. As the debt in the present case was oonbraoted 

in 1871 and remained unpaid until after the passing of the Dekkhan 
Omu Agriculturists’ Relief Act, the case of defendant No. 1 is one of indebted. 
~ ness contemplated bo be relieved against by the introduction of the Act in 
38 B. 804-11 1879. 

=3^i o' question here, the liability to pay was incurred in 

Teg/ ' 1886, when it beoarne payable or due till that date the mortgagor did not 
become liable to pay the debt though the deed sued upon was passed in 

1871. 

P. D. Bhide for respondent No. 9. 

Batchelor, -T. — This appeal arises out of a suit filed by the morb. 
gageo to recover the mortgage-debt wibh costs and further interest by 
Bale of the mortgaged property. The first defendant replied that he was 
an agriculturist and claimed the benefits of the Dekkhan Agriculturists* 
Relief Act. The lower Courts have allowed the first defendant the bene- 
firbs of the Act, and the question involved in this appeal is whether he is 
entitled bo them in this case. The particular shape which they have 
assumed is the form of instalments which have been granted at the rate 
of Rs. 160 a year. Whether the first defendant is an agriculturist or nob 
turns upon the construction of sub-secticn (2) of clause (6) of section 2 of 
the Dekkhan Agriculturists’ Relief Act. It is there provided that the 
term " agriculturist ” when used wibh reference to any suit or proceeding, 
shall include a person who, when any part of the liability which forms the 
subject of that suit or proceeding was incurred, was an agriculturist within 
the [508] meaning of that word as then defined by law. The mortgage 
bond in suit here was executed in 1871, and under the mortgage it was 
provided that the mortgagor should nob redeem before 1886. It is 
contended before us that the first defendant’s liability was not incurred 
till 1886, inasmuch as it was nob bill then that repayment of the debt 
became obligatory, and that we understand is the view adopted by the 
learned Judge below. But it does nob appear to be possible to put that 
construction fairly upon the words of the section. What was the liability 
incurred here ? The liability incurred was to pay back the money bor- 
rowed by the mortgagor, and it is clear that that liability was incurred 
when the money was borrowed in 1871. That is not the less so by reason 
of the stipulation that the payment was not duo till 1886. The liability 
to repay in 1886 was incurred in 1871. 

As to the other argument which was addressed to us, it is enough 
to say that since this liability was incurred in 1871, and since the Act of 
1879 contained the first legal definition of the word "agrioultunst*’ it 
follows that when he made this mortgage, the first defendant, whatever 
may have been his occupation in faob, could not have been ‘*an agricul- 
turist within the meaning of that word as then defined by law’*, for there 
was then no suoh legal definition existing. 

The result i> that the first defendant is not entitled to the benefit of 
the Dekkhan Agriculturists* Relief Act. This appeal must be allowed and 
there must be the ordinary decree for sale under section 88 of the Trans- 
fer of Property Aob in the form prescribed by the Civil Procedure Code. 

The mortgagee will be entitled bo add the costs of this appeal to bis 

mortgage-debt. 

Decree reversed. 


320 


I.J SIB DINSHA MANEKJl PETIT V. SIR JAMSEWl JIJIBHAI 83 Bom. 510 

S3 B 503 {=:11 Bom L. R . 85=5 M. L. T, 301=2 I. C, 701). 

[509] OEIGINAL CIVIL. 

Before Mr. Justice Davur and Mr. Justice Beaman. 

Sir Dinsha Manekji Petit, Bari, and others. Plaintiffs, v. 

biR JAMSETJi JiJiBHAi, Bart, AND OTHERS, Defendants. * 

[28lih November, 1908.] 

1832), sections 1.2-Statute of 

H'nn W) ^ Procedure Code (Act XI7 o/ 1832), sec- 

Further ^ meaning of 

in 'Lw.! Indian Zoroastrians-Juddins-Convert not entitled 

to certain religious and. chariiahlc insttiutions of Parais. 

Mortgagees Powers Act iXXVIII of 1865) does not apply to 
Charitable Trusts. Section 2 of the Indian Trusts Act (II of 1682) expressly 

Other sections amotion 3t of the Trustees and Mortgagees Act! 
The Indian Trusts Act was made applicable to the Bombay Presidency in 1891 
and since then, at all events section 84 has oaased to have any force. ^The sav- 
ing clause m section 1 of the Indian Trusts Act does not aSeob the repealine 
section which immediately follows and there is no saving or exception in favour 

or of Trustees of properties dedicated to charity. Section 7 

Anf^ 2 of the Indian Trusts 

Act. Beotion 7 of the Statute of Frauds was mainly intended to regulate nrooe- 

dure. It never applied to India at any time; even if it did the Indian Evfdenoe 
Act entirely superseded it. . -‘-'vmouwH 

fleid by Davar, J. : — Section 539 of the Civil Prooedata Code, 1882, is vary 
Umited in its scope and operation. It contemplates the institution of a suit to 

obtain a deorse” for reliefs which are strictly confined to five heads. The first 
b^Doh of the suit clearly falls under the provisions of the section, for the plain- 

provisions of the section, viz. 
(o) the appointicent of new trustees, (6) vesting trust property in the trustees, 
and (c) settling a scheme. But the reliefs asked foe in the second branch of the 
oass, namely, tbe ascertainment and declaration of what are the trusts, the 
rectification of the trust deeds, a declaration that the defendants have either 
wrongly declared the trust in the deeds or wrongly interpreted the trusts there- 
in, do not fall under any of the five heads mentioned in the section. The words 

further or other lelief " that follow must necessarily be construed to refer to 
reliefs ejusdem generis and not to reliefs wholly outside those specifically defined 
under these five heads. 

A suit brought not to establish a public right in reipeot of a public trust but 
to remedy a particular infringement of an individual right is not within ’sec- 
tion 539 of the Oivil Procedure Code, 1882. 

[510] Section 639 coatsmplates a suit either in the name of the Advocate- 

General at the instance of lelators, or a suit in the name of parties “ having an 

interest in the trust” with the consent of the Advocate General. The “interest” 

of the parties here contemplated must be the “ interest ” that is threatened or 
infringed. 

A well-established and ancient usage prevailing amongst a community must 
override such of the tenets of its religion as are shown to have fallen into 
desuetude and conflict with ancient usage prevailing in the community. 

Peshotan Hormasji Dustaor v. Meherbai (l); and Bai Shirinbai v. K/mr- 
shedji (2) followed. 

Although the conversions of Juddios is permissible amongst Zoroastriane, 
such conversions are entirely unknown to the Zoroastrian community in India: 
and far from being customary or usual for it to convert a Juddin, tbe Zoco- 
astrian Community of India has never attempted, encouraged, or permitted the 
conversion of Juddina to Zoroastrianism. 

Sven if an entire aliened Juddin-^ia duly admitted into the Zoroastrian 
religion after satisfying all conditions and undergoing all necessary ceremonies. 
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bo or abo would not, fts a matter o! right, ba eatitled to tho U3e and baneBtfl of 
fcho facda and iuatitatiOQB under the de'endanta' manegoment and control; 
these were founded and endowed only for the tnembera of the Patai oomraunity; 
and tho Parsi oommuniby oonaistg of Paraie who ate deaoended from the original 
Persian emigrantB, and who are born of both Zoroastrian parents, and who pro- 
fess the ZoroiStrian religmo, the Iranis from Persia professing the Zoroastriau 
reiieion who came to India either temporariiy or permanently, and the ohildren 
of Parei’fathers by alien mothers who have been duly and properly admitted 

into the religion. 

Held hv Beaman, J — The decision of a suit under section 539 o! the Civil 
Procedure Cole, 1832, is not only binding on the parties to it, but to all persona 

afleoted by it- 

The expression “ such farther or other relief’ in the section means snoh 
further or other relief as, from the nature of the introduotory wotas and the 
exemplifioatory oases, appears to tho Court to be appropriate m snob a suit, 
e 3 , removing fraudulent trustees, restraining a breaoh of trust, and so forth. 

Any extension or limitation of the scope of a trust, so as to exclude those 
who were intended to be included or to inolnde those who were intended to be 

excluded, is a broach of trust. 

Tho Zoroasbrian religion does admit and enjoin conversion. The Indian 
Zoroastrians while tboorotioally adhering to their ancient religion and consist- 
ently avowing its principal tenets, including, of course, the merit of conversion 
as a theological dogma, erected about themselves real caste barriers, and grada- 
ally fell under tbo inlluence of tho caste idea, till, in modern popular [511] 
language, it has found current expression in the term Parsi, which now seemB 
to have as distinctly a caste meaning and as essentially a caste connotation as 
that useJ to denominate any other great Indian oaste.^ In the Zoioastrian 
community, while the religion and its ritual purity are still the mainspring o! 
tbo communal life, they ate so intimately bound up with the exolusiveneas and 
the purity of the tribe or caste, that they nave become practically identical. 
U is therefore fairly accurate to describe the Indian Zoroastrians as Patflia— 
thereby implying a caste, or communal, or tribal organisation. 

Conversion— in tho abstract at any rate, and as a theoretical religious tenet— 
was perfsctly familiar to the Parsi community, not only in tho remote past but 

in our own time. 

It was not the intention of the founders of the trust in question to extend 
tbeir becofits to any one who was not in the most rigid caste sense Parsi, that 
is, born into tho community ol the Indian Zoroastrians and born of an Indian 

Zoroastrian father. 

[Dia 32 All. 603; Ref. 62 I. C. 260=40 M. b. J. 173=1931 M. W. N. 121=44 Mad. 

3^.7=ll h. W. 200 (P. B) ] 

The plaintiffs, as members of a body known as the Zoroasbrian or 
Zarthosti or Mazdiyasnan Anjumau whioh inoludes all Parsis in Bombay 
professing the Zoroastrian (otherwise called the IMazdayasbni) religion, 
brought this suit under section 539 of the Civil Procedure Code (Act XIV 
of 1882) against the defendants who were Trustees of the Funds and im- 
moveable properties of the Parsi Panohayat. 

In tbeir plaint the plaintiffs alleged that there wore numerous rich 
endowments consisting of property both moveable and immoveable devoted 

to various charities and religious purposes for the benefit of persons pro- 
fessing the Zoroastrian religion. These properties wore in tho possession 
and control of tbo defendants who claimed to he Trustees of such pro- 
perties by virtue of divers deeds of appointment executed under powers of 
appointment purporting to bo created or conferred by a Deed of Trust dated 
tho 4th of Decombor 1851 and by a Daod of Trust dated 25th September 
1884. 

They contended that tho said powers wore altogether invalid, that the 
powers of appointment of Trustees of all tho said properties hod always 
been vested in the general body of Zoroastrians in Bombayi that the 
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defendants, against whom no charges of misconduct were made, were nob 
validly appointed trustees of any of the said properties and they claimed 
that [612] biustees thereof should be appointed under a scheme framed 
by the Court. 

The plaintiffs said that amongst the said immoveable properties were 
five Dokhmas or Towers popularly known as the Towers of Silence situate 
on Ivlalabar Hill, Bombay, with certain other buildings connected therewith 
known as Sagdis, and also a Nasakhana or corpse-bearers’ house situate at 
Agiari ]\l!ohalIa Baharirote, outside the Fort of Bombay, These properties 
were, the plaintiffs claimed, built for the use and benefit of all persons 
professing the Zoroastrian faith including converts to that faith. They 
further contended that the trust deed of the 25th September 1884 pur- 
ported to declare the trusts in terms at variance with the trusts and 
purposes for and to which the same were originally provided and dedicated 
the said properties being declared by the said deeds (according to the 
defendants’ recent construction thereof) to be held for the use only of 
persons being Parsis by descent and also professing the Zoroastrian 
religion, whereas the plaintiffs believed that at the time the said deed was 
prepared and executed there was no intention to exclude from the benefit 
of the said trusts any person professing the Zoroastrian faith. 

The plaintiffs prayed (a) for a declaration that the defendants were 
not validly appointed trustees of either the moveable or immoveable pro- 
perties referred to and that the powers of appointment of new 
trustees purporting to bo created or conferred by the two deeds of 
trusts of the 4bh of December 1851 and the 25th of September 1884 were 
void and of no effect ; (5) for a declaration that the power of appointment 
of new trustees of all the said procerties had always been vested in the 
general body of Zoroastrians in Bombay and that the same should be 
exercised in accordance with such scheme as the Court might approve of; 
(c) for a declaration that the declarations of trust contained in the trust 
deed of the 25th September 1884 of or in respect of three of the Dokhmas 
and the Sagdis and the Nasakhana referred to above were ultra vires and 
void in so far as they differ from the original trusts thereof; (d) that the 
trusts upon which the said properties were held might be ascertained and 
declared, 

[513] In their written statement the defendants stated that until 
the year 1903 there was no case known to the Parsi community, of a 
person whose father was not of the Zoroastrian religion claiming to be a 
oonveit to the Zoroastrian religion. In 1903 the wife of the 6th plaintiff a 
French lady was invested with the sacred shirt and thread and claimed to 
be a convert to the Zoroastrian religion. The defendants declared that 
this suit was brought by the plaintiffs for the purpose of claiming for the 
said French lady rights in the properties mentioned in the plaint which 
she was not entitled to and they submitted that the plaintiffs were not 
entitled to maintain the suit in the interests of a person who was not a 
party to this suit. Further the defendants denied that they were not 
validly appointed trustees of either the moveable or immoveable properties 
and they denied that the power of appointment of new Trustees created 
or conferred by the two deeds of trusts of the 4th December 1851 and 25th 
September 1881 were void and of no effect. They denied that the powers 
of appointment of new Trustees of all the properties bad always been 
vested in the general body of Zorc^sbrians in Bombay ; that the declara- 
tions of trust contained in the deed of the 25th September 1884 of or in 
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r 0 ?p 0 ot) of the Dokhmas and Sagdis and the Nasakhana mentioned in the 
plaint were ultra vues and void as alleged and that the said doolara- 
tions of trust ditlered from the original trusts thereof. They contended 
that it was quite unnecessary to frame any scheme for the administration 
of the properties as the whole Farsi community including the plaintiffs 
1 were well satisfied with the management by the defendants of the 
charitable properties of which the defendants were the trustees. 

Further the defendants contended that whenever the terms "Zoroa- 
' strians,” “Mazdiyasnan,” “Zarthosti Anjuman,” "Zoroastrian Anjuman" 
or other similar terms have been used by persons founding or endowing 
or wishing to found or endow any trust for the religious and charitable 
purposes referred to in the plaint, the intention of the founder or endower 
using such terms was to found or endow such trust for members of the 
Farsi community professing the Zoroastrian religion and not for persons 
converted to the Zoroastrian religion [514] who were not in the con- 
templation of such lounder or endower; that the Farsi community had 
always been regarded as consisting of (1) the descendants of the original 
emigrants from Fersia into India at the time of the persecution by the 
Mahomedan Conquerors of Fersia of the followers of the Zoroastrian 
religion who profess the Zoroastrian religion ; (2) the descendants of the 
Zoroastrian in Persia who were not amongst the original emigrants but 
who are of the same stock and have since that date from time to time 
come to India and have settled here either permanantly or temporarily 
and who profess the Zoroastrian religion ; and (3) of children of a Farsi 
father by an alien mother who profess the Zoroastrian religion ; that no 
one is entitled to the benefit of the trusts of which the defendants were 
the trustees except members of the Farsi community as defined under the 
three beads above mentioned. 

At the trial 36 issues were raised and a great many points were 
discussed bub the two main questions in the case were : — 

(l) Whether the defendants are validly appointed Trustees of the 
properties and funds of the Farsi Panohayet, and whether, in the event 
of death or resignation of one or more ot them they have the right of 
filling up such vacancy or vacancies as they occur. 

^2) Whether a person born in another faith and subsequently con- 
verted to Zoroastrianism and admitted into that religion is entitled to the 
benefit of the religious Institutions and Funds mentioned in the plaint 
and now in the possession and under the management of the defendants. 

Lowndes with Scotit Advocate- General, Fadshaht F. S. Talyarhhan 
and F. P. Talyarhhan for the plaintiffs. 

There are really two main points in issue :(1) What are the trusts 
and who ate entitled to the benefits of them ? ^2) Are the defendants 
validly appointed Trustees ? We charge no misconduct in the general 
sense against the defendants. Wo only ohatge them with legal miscon- 
duct. They are biassed and do nob represent the whole community. 

We say that the trusts are held for the benefit of all ZoroastrianS v?ho 
claim them. The sole best is the following of the [616] Zoroastrian 
religion. According to the defendants they have absolutely unlimited 
discretion to admit or not a person to the bonoSt of the Trusts. 

StranQman with him inverarityi Baikes and Eanga for the defend- 
ants. 

The plaintiffs cannot maintain the smt as framed. No right of theirs 
lb attacked. They ate fighting for por^ODs who are not before the Court. 
JChe decree in this suit will nob bind bho -’0 who ate nob parties to it, 
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Lowndes in reply. 

Da VAR, J.— [His Lordship after setting out the facts of the case went nov**L 
at great length in3o the history of the various trusts, and continued j — 1- 

It was contended that, whatever may be the position of the defen- ObicunaIi 
dants with regard to Funds and Properties that came into existenoa prior 
to 1866, their poaition as Trustees was “ unassailable with regard to all 33 b. 809=11 
Punds and Properties that came into existence and in the possession of Boin. L K. 
their predecessors after the 24th of October, 1866, on which date the 86=8 M. U 

Trustees and Mortgagees Powers Act, being Aot XXVIII of 1866. came 

into force, and reliance was placed on section 34 of that Act. 

This contention is certainly one that requires very careful considera- 
tion, and we have most anxiously considered the arguments addressed to 
us on this head by Counsel on both sides. 

Section 34 of this Act gives power to Trustees, under certain ciroum- 
stanoes, to appoint other persons as their co-trustees in the place of a 
Trustee dying, resigning, leaving British India for more than six months, 
or becoming unfit or incapable to act as Trustee. The first question with 
reference to this Aot that arises for consideration is : Does the Aot apply 
to Charitable Trusts? Although this Aot came into operation as far back 
as 1866, there seems to be no authoritative decision on this point. It 
must bo remembered that the tendency of legislature in India has been, as 
far as possible, not to disturb by special legislation existing usages and 
customs of the people of the country and not to interfere with their 
public, religious, and charitable [516] institutions. The considerations 
that apply to charities in India are wholly different from those that apply 
to charities in England. The Indian Trusts Aot II of 1882 specifically 
exempts from its operation all public or private, religious or charitable, 
endowments. No such exemption is specifically made in this Aot of 1866, 

but the wording of the Preamble seems to negative the idea of its applica- 
bility to Charitable Trusts. 

Then, again, the provisions of this Aot are taken verbatim from two 
English Statutes. The first nineteen sections — sections 32 to 36 and 
sections 38, 44 and 45 —are taken from 23 & 24 Vie. c, 145, known as 
Lord Cranworth's Aot. 

Sections 20 to 30, section 31 with the omission of the last clause, and 
sections 37, 39. 40 to 43 are taken from 22 & 23 Vic, 0. 35. known as 
Lord St, Leonard’s Act, 

Neither of these Acts, so far as we can see, has ever been held to 
apply to Charitable Trusts. They find no place in Tudor’s Charitable 
Trusts ; and, in answer to Mr. Lowndes’ argument, no English case was 
pointed out to us where these Acts have been held to apply to Charitable 
Trusts. Mr. Strangman cited /n re Coates io Parsons [1). but that 'is a 
case under the Conveyancing Act and throws no light whatever on the 
question. Iti is a remarkable circumstance, as 1 have observed before, 
that the question is not covered by any authority. I have never known 

raised in our Courts, and myself and my predecessors in 
office who sab in Chambers have on several occasions given opinion, 
advice, or directions to Trustees of Charitable Properties under section 43 
of the Aot on the assumption that the Aot applied to Charitable Trusts as 
Well as to all other Trusts. Now, however, that the question is elaborate- 
ly argued before us, we have come to the oouolusion that the Trustees 
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and iNlcrtgagees Powers Aot XXVIII of 1866 does noti apply to Charitable 
Trusbf. 

Auobbor aaower io fcbo ilefeudantb’ coutenfeions, based on section 34 
OEiQiNAD Qf ^YiQ Tru^beos and Mortgagees Powers Aot, is that that section is no 

longer c[ any legal force. Section 2 of the Indian Trusts Aot H of 1882 
33 B. 509=11 expro'^sly repeal?, amongst other sections, [617] this section 34 of 
Bom. L. R. the Trustees and Mortgagees Powers Act. The Indian Trusts Aot was 
85=5 M. L. applicable to the Bombay Presidency in 1891, and since then, at all 

^ 0^701^ events, section 34 has ceased to have any force. But ife is contended that 

section 1 of the Indian Trusts Aot says:— “Nothing herein contained . . 

. applies to public or private, religious or Charitable Trusts.” 
Therefore the repealing section does not apply to Charitable Trusts. To 
hold this would, 1 think, lead to endless confusion. It would mean that 
whereas Trustees of private Trusts have no longer the power to appoint 
their colleagues in substitution or succession to those that retire, die, or 
becomo incapable, Trustees of Charitable Trusts would still retain that 
power,— a conclusion which is obviously undesirable and one which the 
Legislature could never have intended. \Yo are of opinion that the saving 
clause in section 1 of the Indian Trusts Act does not aii'eot the repealing 
section which immediately follows. The words of the section are unquali- 
fied and absolute, and provides that "the Statute and Acts mentioned in 
the schedule shall bo repealed in the territories to which this Aot . . , 

extends.” We must therefore hold that section 34 of the Trustees and 
Mortgagees Powers Aot is repealed wholly, and that there is no saving or 
exception in favour of Charitable Trusts or of Trustees of properties dedi- 


cated to charity. 

But assuming, for one moment, that the Trustees and Mortgagees 
Powers Aot applies to ChaTibable Trusts, and also assuming that the repeal 
of the section does not operate so far as Charitablo Trusts are oonoerned, 
and that the section is in fiill force and is applicable to the present case— 
does it help the defendants? The section, shortly put and omitting the 
clauses that are not very important, provides as follows; — 


“Wboaevoc any tiusloo, oithor original or subakifcutod, . . . shall die, elo. 

. . . it shall be lawful for the ^orsoa or persons nominated for that purpose by 

the deed, will, or otber instrumont orcatinn the trust (if any), or if there bo no suoh 
person . . then for the surviving and continuing trustoo . . . by writing to 

appoint any other person or poisons to be a trustee or trustees in the place of the 
trustee or tiustccs so dying, etc. . . ." 


[518] Mr. Strangman argued before us that, so far as the Funds 
were oonoerned, the covering letter which accompanied each donation 
was an “Instrument cicating the Trust,” When these letters were 
tendered, plaintifi's Counsel objected to their being admitted as exhibits 
unless they were propeily stamped. In a separate written judgment which 
the Court delivered on tho 6th of April, 1903, we have fully disoussod the 
typical letters tendorod, and bold that these letters, which were subse- 
quently put in and marked Exhibit No. 84, wore not “Instruments creating 
the Trust,” so that that clau e of the section goes out of consideration. 
But even if those letters were Instruments creating the Trusts, let us now 
consider tho other clauses of tho section and see if they help tho defen- 
dants’ case. Whom did the dotondants succeoc? Was the person in 
whoso place each one o[ tho defendants was olootod either an “original or 
substituted Tnnbcc"? Wo have held that tho power of appointment con- 
ferred on the oiiginal tivo Trustees wa^ had. AsciUming that the original 
five Trustees were properly appointed Trustees, tbo-e that fcllowed them 
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were certainly not Trustees and could not ba includad in the expression, 

“Any Trustee, whether original or substituted.” Then again, were those 
who nominated the present defendants “surviving or continuing Trustees ?” 

Surely not. If the power ooUferred on the original Trustees by the Deed 
of 1851 was bad, every subsequent appointment of Trustees was bad, and 
no one that assumed office as Trustee after the original five Trustees could 33B, 509=11 - 
be said to ba a Trustee. The successors of the original five Trustees— Boju- R. 
assuming that those five were validly appointed— ware appointed by 
people who had no right to appoint them Trustees, and therefore in the ' 
eye of the law they were not Trustees. Not one of the original five 
Trustees was alive when the present Trustees were appointed. 

It was argued that, in some instances, Funds were given to the then 
Trustees by name. That was on the erroneous assumption that they 
were validly appointed Trustees and could make no difference as to their 
real status. 

Regarded from every point of view, the contentions of the defendants 
Counsel, based on section 34 of the Trustees and Mortgagees Powers Act, 

appear to us to be wholly untenable. 

[5l9] [His Lordship again dwelt at considerable length on the evi- 
dence bearing on the first branch of the case, and stated his conclusion as 
follows—] 

We hold that the defendants are not validly appointed Trustees of 
any of the Funds enumerated in the three Schedules, Exhibits Nos. 54, 59 
and 60. 

We also find that they are not validly appointed Trustees of any of 
the properties comprised in the General Trust Deed of 1884, Exhibit U, 
except properties lOthly and llthly described in the Schedule to the Deed. 

Having adjudicated on what we consider to be the legal rights of the 
parties, speaking both for my learned colleague and myself, we feel it 
our duty here to record that we have been drawn to these conclusions 
with much regret and great reluctance; and in holding that the defendants 
are nob validly appointed Trustees of the Punohayet Funds and Properties, 
we should not be taken to cast the smallest reflection on their intorgrity 
or honour. The plaintiffs themselves, at the very bhershold of the case, 
in their plaint, have specifically stated that they “ make no charge of mis- 
conduct against any of the defendants,” The very first sentence of rny 
notes of Mr, Lowndes’s opening for the plaintiffs is ; I charge no mis- 
conduct in the ordinary sense of the term.” 

These are the persons whom we are constrained bJ remove from office, 
but, in order to show our appreciation of them and their work in the ex- 
ercise of the jurisdiction we have over public charities and of express 
authority conferred on this Court by sections 35 and 45 of the Indian 
Trustees Act, XXVII of 1866, we appoint the surviving defendants Trus- 
tees of all the Funds and Properties dedicated or devoted to Pai^i chanties 
and known and spoken of as Funds and Properties of the Parsi Punohayet, 
and we order that all Trust Funds and Properties do vest in them. 

Soon after the death of the first defendant, the other defendants have 
filled up the vacancy amongst them by appointing the firs e en an s 
only son in the place of his father. We think this is very injudicious 
conduct on the part of the defendants, as their [620] act may have tende 
to embarrass the Court. We find, however, that the choice of the new 
Trustee is nob open bo any objection. The present Sir Jamjatji has bean, 

£^t a publiq meeting of the Parsi community, unanimously appointed the 
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head or of the Parsi community, and is elected to the same position 

as his father occupied amongst bis own people, and we appoint him as ona 
of tbe Trustees jointly with surviving defendants, and direct that tha 
Trust Funds and Properties to vest in him jointly with his co-Trustees. 

We do this because our findings will necessitate our referring the 
B. matter to the Commissioner for the purpose of framing a scheme for the 

86^8 M L fippoiiitmenb of new Trustees and it must necessarily take a long time to 

frame and sanction such a scheme. We think, therefore, that it is expedi- 
ent to appoint Trustees immediately, and that cannot be done under the 
present oircumstances without the assistance of this Court. We also think 
that these appointments, at all events, should nob be for a limited period 
bub must be for life. Till the scheme is framed and comes into operation 
the Court will have bo fill in any vacancies that may arise in the mean- 
while. 

Our decree on this part of the case will be bo declare that the survi- 
ving defendants are not validly appointed Trustees of all the Funds and 
Properties of the Parsi Punohayet, except properties lObhly and llbhly 
described in the Trust Deed of 1881, Exhibit U; bub that the Court ap- ■ 
points them, together with the present Sir Jamsetji Jijibhoy, Trustees for 
life of those Funds and Properties and vests all the Trust Funds and 
Properties in them. 


We refer this matter to the Commissioner bo frame a scheme for the 
appointment of a Trustee in the place of any one of the present Trustees 
dying, resigning, leaving Bombay for a period longer than six months, or 
more, or becoming incapable of performing his duties. Such scheme, 
after being framed, should bo submitted to the Advocate-General for his 
approval and then be brought before this Court for final sanction. The 
Advocate-General will be at liberty to appear and make any suggestion be 
may desire bo make to the Court when the scheme oomes up for sanotlon. 


[52l] If, instead of it being referred to the Commissioner, either of 
the parties desire bo refer the framing of a scheme to a Committee of 
Members of the Parsi Community, we give them liberty bo apply to us on 
notice to the other party. 

We oould, if we ohoose. include in the scheme the lObhly and llthly 
described properties. The case of the AUorney‘G 67 ieral v. The Dedham 
School (l), is a direct authority enabling the Court to do so. Sir John 
Romilly, the Master of the Rolls, in that oaso held that though improper 
conduct was nob even alleged against the Governors, that was a proper 
case for a scheme for the purpose of putting all the Funds and Properties 
under ono uniform system of management." We, however, do not 
desire to interfere in this manner. If the defendants desire it, they may 
oonbinae bo be Trustees of those two properties. We have no doubt, 
however, that if, in the end, wo are held bo be right in our oonoluslons 
and the order for framing a scheme is pub into operation, the defendants 
will consent bo include these properties in the scheme. 

I now burn to the oonsideration of the second branch of this suit; 

and here I must speak for myself, as my learned brother, who is in entire 

accord with my oonoluslons on the first part of the oase, may possibly not 

be m accord with some of the oonoluslons to which I have arrived on this 
part of the oase. 


(l) (1867) 2BBoav. 360. 
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The questiion for decision, involved in bhis branch of the case, is by 
far fihe more imporfeanb of fehe two main questions in the suit. This 
questiion between the plaintiffs and defendants is, as defined in the earlier 
part of this judgment : — 
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“ Whether a person born in another faith and subsequently converted to l^oroa- 
strianism and admitted into that religion ifl entitled to the benedt of the Religious 
Institutions and Funds mentioned in the plaint and now in the possession and under 
the management of the defendants,” 

Besides the religious and charitable Institutions under the manage- 
ment and control of the defendants, there are numerous other Tn-^tifcutions 
in Bombay, such as Atash Behrams, Agiaries, Dare Mehers, Sanitariums, 
etc., dedicated to the use and for the benefits of the Farsi communitv, 
with whioh the Court is not [622] concerned, as they are under the 
control and management of the donors — their successors or other Trustees. 
In fact the Court is nob concerned even with all the Institutions and 
Funds in the possession and management of the defendants; for the 
plaintiffs’ Counsel, at the hearing, has narrowed down his demands on 
behalf of the Converts to Zoroastrianism, whose cause the plaintiffs have 
so warmly espoused in this suit, and confined his contention to the 
Dookmas. Sagdis, Nasakhanas and the Godavra Agiary, and to only one 
fmnd — the one for carrying the dead bodies oi all Zoroastrians to the 
Towers of Silence. 


33 B. 509=11 
Bom. L. R. 
B5=5 M. it, 
T. 301=2 1. 
C. 701. 


The plaintiffs contend that the Zoroastrian religion not only permits 
but enjoins the conversion of aliens born in another faith, and that the 
moment an alien is invested with a Sudra and Kusbi, after undergoing the 
Navjot ceremony at the hands of a Farsi priest, he or she is invested with 
all the rights and privileges of a born Zoroastrian and is entitled to the 

benefits of all religious and charitable Institutions and Funds that exist 

for the benefit of the Zoroastrian community. They say the defendants 
have threatened to exclude such Converts from the benefits of the Funds 
and Institutions under their control and management, and they have in- 
stituted this suit as the champions of such Converts, to obtain from the 
Court a declaration that such Converts are entitled as of right to partici- 
pate in the benefits of the religious and charitable Institutions and Funds 
established for the use of all Zoroastrians. 

Although this portion of the suit is one of the two main branches of 
the suit, for all practical purposes, this suit is really a consolidation of two 
suits. The two branches have notbrng whatever in common with each 
other. The two questions in the suit are wholly distinct and separate 
from each other. Each branch is a suit by itself. Entirely different 
considerations apply to each of the two branches. Counsel for both 
parties have divided their arguments under two distinct heads. There 
is scarcely an argument or consideration whioh is common to both 
branches. The two questions stand apart and are independent of each 
other. The two branches are practically two separate suits, quite^ inde- 
pendent of each other ; and I propose [323] to treat the question involv- 
ed in this branch of the suit as if it had been raised in a suit separate and 
independent of a suit involving the question of the validity or otherwise 
of the Truetees’ appointment. 

In the third and fourth paragraphs of their written statement, the 
defendants raise a question which, in my opinion, goes to the very root of 
this part of the plaintiffs’ case. In paragraph 3. they question whether 
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fihe plainHiff*; are enVibled fjo ravnUio tibe ^uifi in iab’sre^ts o( a person 
who is nob a parby bo the «uib. and in para:?raoh 4 bhoy say : — 

The plftintiR’ do not all'ise ia the pliiat lhab any ri^hta of theirg in any of the 
properties referred to in their plaint have been deoioV The defendantg sabmitthat 
the plaint dieolo'^es no oa'iso of action in the plaintiffs, 

* In obher words, bhe defandanbs oonbend bhab bbe plaintiffs are nob 
enbiblorl bo mainbain bhe suib in resp-cb of bhe reliefs they pray for in bhis 
branch of bheir ca'^e. The que'^bions bbab ari-e for considorabion on bhis 
plea of bhe defendants are many and varied. Are bbe plaintiffs, oolleobively, 
or individually, entitled bo bhe relief or reliefs they claim ? Have -they or 
any of them a rifibb of ecbion against bbe defendants? Have they any 
cause of action against bhe parties whom they have brought before the 
Court ? Have they disclosed any snob cause of action in their plainb?Have 
any of their rights been denied, infringed, or threatened to be infringed? 
Have the defendants b'^en guilty of snob acts as would entitle bhe plain- 
tiffs, jointly or singly, to maintain an action against them ? Have they 
suffered any wrong which calls for a remedy ? If they are nob entitled in 
their perBonal capacity, — ^individually or separately — to maintain bhis por- 
tion of their suit, does the consent of the Advocate-General to institute 
this suit — obtained in accordance with the provisions of aection 539 of 
the Civil Procedure Code -make any difference ;in their position? Are 
they entitled to the relief or reliefs they claim ? 

Before entering upon the consideration of these questions, it would 
be useful to a'^oertain exactly what is the relief they claim. Shorn of all 
beohnioaliby and divested of all lorral phraseology, bhe plaintiffs ask for 
nothing more than a bare declara- [524] bion bhab an individual born in 
an alien faith, but suh^equenbly converted to Zoroastrianism, is entitled bo 
all bhe benefits of all bhe religions and charitable Funds and Institutions 
which exist for bbe benefit of the Zoroasbrian oommnniby, and which are 
under bhe oonbrnl and raanagoraenb of bhe defendants. The prayers on 
this head are (c), (d), (c). (/) and (7i). At bhe hearing, however, alhbhat 
W 0 were asked bo do was bo asoertain bhe real Trust on which the Funds 
and Properties in que'^bion were dodioabod, bo declare such Trust, and, if 
necessary, to rectify the Trust Deeds of 1851 and 1834 according bo the 
decision of bhe Court. Are tho entitled bo these reliefs? Are 

entitled to maintain this suit in pursuit of the relief they claim? My 
answer to these questions is in bhe negative. The plaintiffs are, every 
one of them, born of Parsi parents, and born in the religion of their fore- 
fathers. They all profoss bho Zoroasbrian religion. They are undoubtedly 
entitled to enter the Godavora Agiary, and make as much use of it as 
any other Parsi is entitled to make. They are clearly entitled to partici- 
pate in every Fund that exists for the benefit of all Zorastrians, including 
the Fund for carrying all Zoroastrians to the Towers of Silence. They 
are entitled, as of right, to have their bodies disposed of in the Towers on 
their death. Has any one oballongod thtir rights ? Has any one disputed 
these privileges ? Has any one oven roraobely or indirectly suggested that 
thetf are nob entitled to those rights? Have the defendants denied bo tliem 
any single one of their rights and privilogea ? Hava the defendants done 
or said anything which, by any stretch of imagination, may be taken to 
be an invasion or an infringement of tHf’ir rights ? Have the]/ a wrong to 
remedy or a grievance to redress ? To all those questions, there i^ but one 
answer, and that is an emphatic negative. The word " relief " necessarily 
implies bhe pre-existenocof a "wrong.'' To have that wrong redressed in a 
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Court oi Law is the privilege of every subjeot of the Crown. That wrong 
can be redressed by an action. The right of action is vested in the person 
that is wronged. An action is a legal proceeding, whereby a person de- 
mands his rights, which may be denied or infringed or threatend to be 

infringed, and claims to have those rights enforced and to have his wrongs 

re- L 525] dressed. In Lord Halsbury’s Laws of England (Vol. 1 page 2)33B.fl09=ll 
** an action, according to the legal meaning of the term, ”is dehned as " a Bom- L. K. 
proceeding by which one party seeks in a Court of Justice to enforce some 
right against, or to restrain the commission of some wrong by, another ‘c. 7 ^**’ 
party." In the same paragraph, dehning an action, it is stated : — 


“More oonoisely it may be said be * the legal demaod of a right’ ... It 
implies the existence oi parties, of an alleged tight, oj an alleged injnngement thereoj 
(either actual or threatened), and of a Court having power to ^enforce such a right.’* 


In this action, we have the parties, we have their rights, and we have 
the Court having power to enforce those rights, but where is the infringe- 
ment, either actual or threatened? It is no use whatever disguising the 
tact that the plamtitis have not coma before the Court to claim or enloroa 
thetr own rigiitSt redress tfieir own wrongs^ or remedy their own grievances. 
The tight is nob on their own behalf but on behalf of the sixth plaintiff's 
wife. "With bhiB lady is brought in another Eajput lady, of whom we have 
heard but very little. What the defendants in effect have done is to 
publloly notify that they will nob allow those two ladies to participate in 
the benehts of the Funds and Institutions under their management. 
Although the resolutions and notitioations in the pleading mentioned are 
in general berms, and refer bo all aliens who may be converted to the 
Zoroastrian faith, they are undoubtedly aimed at these two ladies, who 
claim to have been admitted into the Zoroastrian faith. The action of the 
defendants was taken in obedience to the behests of the whole commu- 
nity, in a public meeting assembled ; and such behests, the defendants 
rightly submit, they were bound bo carry out. It is not therefore the 
rights of any of the plaintiffs that are infringed or threatened. Nobody 
knows — neither the plaintiffs nor the defendants — whether the Bajput 
lady desires bo go to the Godavara Agiary, or bo be carried to the Towers 
of Silence after death, bub we do know that the French lady claims those 
rights, or rather, to be more accurate, the plainbifis say she claims them — 
for I really do not know whether she does so or not. She is nob before 
us as a party ^ she was nob before us as a witness ; and even her husband, 
who is a party to the suit and £526] attended the Court during most of 
the hearings, has not chosen to tell us whether his wife is really desirous 
of going to the Godavara Agiary, or, in the remote contingency of her 
dying in this city, of being conveyed to the Towers of Silence, 

Are the plaintiffs entitled to carry on a fight on somebody else s 
behalf when that somebody does not come before the Court — does not ask 
for redress— does not appeal to the Court for its assistance ? She is an 
entire stranger to this action. She has abstained from seeking the assist- 
ance of the Court and the abstention appears to me to be intentional and 
deliberate. Although the defendants have taken this point in their written 
statement and raised a distinct iseue thereon, and although the point was 
pressed by their Counsel m the course of the hearing, no application was 
fnade, either before or even at the hearing, to add the lady as a party 
plaintiff. Is this Court to go out of its way and render assistance to a 
party who does not seek such assistance ? Are we here to listen to dis- 
oussions the value of which, as far as this suit is considered, are, in my 
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opinioD, purely aoademio ; and exeroiBe our powers in favour of a party or 
parties wbo do noti ask us to do anything of the kind ; and declare and 
alju'iicate upon the rights of people who are not before us — and 
Lkat at the bidding of other people whose rights are not infringed or 
tbieatened and who have themselves no wrongs to redress and no grie- 
vances to remedy ? 

“ Actio non datnr non damnificalo " is a maxim of law whioh governs 
that branch of the law which deals with the rights of subjects to maintain 
actions at law. "An action is not given to him wbo is not injured." 

The plaintiffs in this case, either collectively or individually, are 
not in any way injured or damnified by the action of the defendants. 
The Eesolutions and Notifications published by the defendants have nob 
injured the plaintiffs or invaded their rights. Th^y have no complaint to 
make on tbeir own behalf. All they say is: "The defendants have 
announced their determination to deprive converts to Zoroastrianism of 
certain rights and privileges of participating in Properties and Funds under 
their management. We are of opinion that their action is unjustifi- 
[527j able. We ask the Court to declare that the defendants are 
guilty of wrongful conduct. They have threatened to infringe the rights 
of tvvO ladies and their conduct amounts to an invasion not only on the 
rights of thobo two ladies bub of othera who may in the future embrace 
Zoroastiianism." We, sitting here, have not heard that these two ladies 
claim any such rights as the plaintiff s claim (or them in this suit. The 
plaiubiUs know nothing whatever about the Rajput lady ; and, as to the 
Frencu lady, none ot the plaintiffs have taken the trouble of telling us 
that this lady has felt hurt at the action of the defendants, or has express- 
ed a desire to participate in the Charitable Funds and Properties adminis- 
tered by the defendants. 

The great mischief of entertaining actions of this kind would be that, 
besides laying the defendants open to all sorts of action at the instance of 
people who have no wrongs to remedy and no rights to vindicate, the 
judgment of the Court would not be binding on those very parties on 
whose behalf the action is filed. It is quite clear that the rights and 
remedies of these two ladies would nob, in the least, be affected by our 
judgment in this suit. Assuming that, on the merits, this Court decided 
adversely to the oontenbions of the plaintiffs, there is nothing to prevent 
any one of these two ladies, or both of them, filing suits against the 
dotondunts for the ascertainment and doolarabion of those very rights 
which we are asked bo adjudicate upon in their absence and behind their 
backs. They would very rightly say : " We wore not heard in support of 
our claim and we are not bound by what the Court did in our absence.” 
The parties supposed to be injured by the action of the defendants have 
nob invoked the assistance of this Court, and I am of opinion that the 
Court ought not to go out of its way and pronounce its judgment on the 
rights ot people who are not before the Court, at the bidding of people 
wno must be regarded as mere strangers. 

It IS, however, argued that the plaintiffs having obtained the previous 
consent ol the Advooato-Ueneial bo the iDsbibution of this suit under the 

provisions of section 539 of the Civil Procedure Code, they, as persons 

interested m the Trusts created for public religious, and ohantablo pur- 
pose ale ontibltid to maintain the Lh28] suit, oven though they may uot 
have been entitled to luaiutaiu the same in their individual or personal 
oapaeities, it is ooubended that the defendants are guilty of breaoh of trust 
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in the adminisfcratiion of fche charities enferusfced to them, and that the 
plaintiffs, as persons interested in the Trusts, are entitled to maintain the 
suit under section 539 of the Civil Procedure Code. 

It seems to me that section 539 is wholly inapplicable to this portion 
of the suit, and the consent of the Advocate-General makes do differ ence 
whatever in the status of the plaintiffs, it is to my mind wholly immateri- 
al whether the consent of the Advocate- General was or was not obtained 
for the institution of this part of the suit. Section 539 is very limited in 
its scope and operations. It contemplates the institution of a suit to 
“obtain a decree” for reliefs that are strictly confined to five heads. The 
first branch of the suit clearly falls under the provisions of this section, for 
the plaintiffs have obtained a decree under three of the five provisions of 
the section, viz., (a) the appointment of new trustees, (b) vesting Trust 
Property in the trustees, and (c) settling a scheme. It cannot be pretend- 
ed that the reliefs asked for in this branch of the case— namely, the 
ascertainment and declaration of what are the trusts, the rectification of 
the Trust Deeds, a declaration that the defendants have either wrongly 
declared the trusts in the deads or wrongly interpreted the trusts therein 
— fall under any of the five heads mentioned in section 539 of the (Jode. 
^This branch of the case is most clearly not a suit instituted for obtaining 
a decree (a) for appointing new trustees. (5) for vesting property in the 
trustees, (c) for declaring the proportions in which its objects are entitled, 
(d) for authorising any trust property to be sold, mortgaged, or exchanged, 
and (fi) for settling a scheme of management. The words “further or other 
relief” that follow must necessarily be construed to refer to reliefs 
**ejusdem generis'' and not to reliefs wholly outside those specifically 
defined under these five heads. 

Because the plaintiffs have a good cause of action to instibue a suit 
for obtaining certain reliefs under section 539 and they institute that suit 
to obtain such reliefs, after obtaining the [529^ Advocate-GeneraVs 
consent, they have no right to smuggle into it another suit claiming other 
reliefs wholly different from those contemplated in the section, and then 
contend that they are entitled to maintain the whole suit, simply 
because they choose to consolidate two suits into one — one clearly 
within the purview of the section, the other wholly outside of it. 

Reliance was placed on the case of Thackersey Detoraj v. Hurhhum 
Nursey (1), bub a careful study of it will show that there is nothing in the 
decision that militates against the view I take of the position of the plain- 
tiffs in this suit. In that suit it was hold that it did not fall either under 
section 30 or section 539 of the Code. It was there held that ‘ if the 
plaintiffs had any right of action, it was a complete right of action vested in 
each of them. They sued as subscribers bo the temple and devotees of the 
idol, and as such each had a right bo complain of mal-adminisbrabion. It 
was further held that “any person interested in the proper observance of 
a religious endowment may sue in his own name to have the Trust pro- 
perty administered.” That suit mainly related to mal-administration of 
certain funds whereby large sums were lost. 

The nature of the plaintiffs’ complaint in this suit is quite different. 
They complain of no mal-administration of charity Funds or Properties in 
which they are interested. By the action of the defendants, the plain- 
tiffs—either as subscribers to the Funds or as devotees of the temples or 
as participators in the benefits of the charitable institutions are not in 
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the Iea?b degree damnified or injured. All they say ie : defendants threat* 
on fco commit a broach of their duty whereby somibjdy elsa will be 
injured.” Let that somebody come forward and complain. The learned 
.ludgo trying tlio suit m T/iac/rerijy v. Ilitrbhiivi Nurseij {l) bo which I 
have referred, hold that section 530 of the Code is permissive or directory 
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Mr. Muila, in his commentary on stction 539 of the Civil Procedure 
Code (2nd edn.), deduces at page 487 of bis book [^30] the following 
proposition as the result of the authorities be cites there; — 

"Suits brought not to establish a public right '.u respect of a public trust, but to 
remedy a particular iiifriugcmcot of au individual right, are not within the eeotion. 


1 am in entire accord with this proposition. I am of opinion that it 
correctly defines the scope of the section. This is undoubtedly a suit for 
the purpose of remedying an alleged infringement of an individual right, 
and, as such, is clearly not within the section. 

This section contemplates a suit either in the name of the Advocate- 
General at the instance of relators, or a suit in the name of parties “hav- 
ing an inboiQsb in the trust” with the consent of the Advocate-General, 
lb seems bo me very clear that “interest'’ of the parties bore ooutemplated 
must be the “intoresb” that is threatened or infringed. Otherwise the 
result may be the intiiotion of grave injusbioa on parties who are not be- 
fore the Court and who are not heard. 

It was contended before us that, this being a suit with the consent of 
the Advocate-General, the Court was competent to adjudicate upon the 
rights of oonvorts to Zoroastrianism. Assuming that the decision is 
against the contentions put forward by plaiubitls, the converts would na- 
turally say : —“Wo are not bound by our decision: wo never asked you to 
adjudicate on our rights, i'ou never hoard us. You don't know what 
documents wo have in our possession in addition to what the plaintiffs 
produced before you. What right had the Court to decide questions re- 
lating to our rights in our absence, behind our backs and without giving us 
a hearing ? ” 

Even if the view 1 have taken as to the scope of section 539 was 
erroneous and assuming that bho suit fell within the scope of that section, 
1 would still hold that it was badly constituted and was not maintainable, 
the plaintiffs nob having the “mfcorost” ooutomplatod by section 339. Thi 
object of having relators in a suit in the name of the Advooate-Genoral, 
and of having jdainbills who have an “inborest in the tiusc’’ in a suit 
with the Advocato-Genoral’s oousenb, is to have in the suit parties who 
[531] are interested in asseitiug bbo rights and in rudiessiug the wrongs 
for which bhe suit is filed. The conveits whoso rights we are asked to 
adjudicate upon have never been hoatd by us : they have never bad a 
ohanoe of putting their case before us : uo one lepresented them ; the 
Advooate-Genoral knows nothing of their ease ; they never had a ohanoe 
of putting their oases before the Abtorneya oi Counsel appearing for tuo 
plaintiffs. Those are considerations that ought to govern our action on 
principle. It may bo that the plaintiffs have presented to us the ease of 
the converts in ios best aspect, but the question whether this part 01 the 
suit is maintainable by them is a question of principle, and 1 fool that we 
ought to regard it from that point alone. 

Regarding this branch of this suit, as a suit it is either a suit under 
seotiOD 539 or it ie a private suit. As shown above, the reliefs olaiined 
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are clearly oufjsida of the scope of operafiion of fehab seofaion, and the suifi igos 
cannot] be said tio be a suit; under secbion 539. If, bhen, bhab seobion has no Nov. 98. 
applioabiliby, ib musb be breabed as a privabe suib. As a privabe suib, bhe 
plainbiffs nob being bha parsons damnified, bhey have no righb to main^ 
bain ib. 

Regarded from either point of view, I come bo bhe conelusion bhab bhe 33 6,509=11 
plaint discloses no cause of action in bhe plaintiffs ; bhab the plaintiffs Ij* R* 

have no cause of action whatever againsb bhe defendants ; bhab bhey have ^ 2 ^ 
no righb of action in them to claim bhe reliefs bhey do ; and bhab bhey are ’ c. 701. 
nob enbibled bo maintain this branch of bhe euib. 

I would therefore dismiss this part of bha suib, and find againsb bhe 
plainbiffs on bhe issues which raise bhe question of their righb bo maintain 
this suib. 

So far as I am concerned, I might shop here and refrain from finding 
on bhe merits of bha quesbions raised in this part of bhe case. Such a 
course, however, is. I think nob open bo me. Although my mind on the 
point I have discussed is free from doubt, it is possible that I may bo wrong 
in the conclusions I have arrived at. Having regard bo what I have said 
above, I am most averse bo say anything on bhe merits. I feel that it 
would be most unfair bo bhe parties, whose fight bha third [S32] parties 
carried on before us, bo express my findings on bhe merits in the absence 
of bhe parties whose righbs are affected. I feel, however, at bhe same 
time, bhab ib would be a disastrous thing for bhe parties if bhe case ia sent 
back some months hence bo find on all isauas, in the event of my finding 
on bhe preliminary point being found bo be erroneous. There has been an 
enormous expenditure of time, labour, and money in this case. I think it 
is extremely desirable that this litigation should reach bhe final Court of 
Appeal in as oomplaba a form as possible. These considerations compel 
me bo enter into a full discussion of all the points argued before us. How- 
ever adverse my findings may be to bhe converts, I feel that bhey will do 
no iniusbica to anybody, as our judgment in this case cannot possibly bind 
those who now claim bo be converts of those who may make a similar 
claim hereafter. 

Even if I bad come bo a different conclusion on bhe technical point 
of law I have discussed above— even if, in the end, ib is found that my 
conclusions on bha point are erroneous — so far as I am concerned, my 
decision on bhe merits leads bo bhe same result. 

The plainbiffs are nob content bo base their case merely on the ground 
bhab bhe - Zoroasbrian religion nob only permits bub enjoins conversion : 
bhey go further, and contend bhab ib has been usual and ouebomary amongst 
Parsia bo admit Juddins— bhab is, persons born in another faith — into their 
religion. They say that such Juddins, on being admitted into bhe Zoroas- 
brian faith, became nob only Zoroastrians bub Parsis ; and that such 
converted Parsis have been always allowed to be carried bo bhe Towers of 
Silence on their death, and bhab during their life-time they have entered 
all places of religious worship, auoh as Abash Behrams, Agiaries, and Dare 
Mehers, as a matter of right. 

The plainbiffs* contentions ehortly phb are : — Ib is both usual and 
customary for Parsis bo admit Juddins into their religion and give them all 
the benefits of all religious Funds and Institutions endowed or dedicated 
for bhe benefit of their own people. 

They further contend tViab by the mere performance of bhe Navjot 
ceremony by a Pars! priest, thereby putting on a Sudra [538] and Kusbi 
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on the per'^on of a Judflin, he makes him or her a full-fledged Zoroasfirian 
witbouf] any obher rolifiiou- ceremony. 

The defendants dispute fche correctness of these contentions they say 
that, although the /oroastrian religion permits of conversion into the 
faith, the Parsi<;, ever since their advent into India, have nob admitted a 
Tuddin into their fold; that no entire alien, that is. a person born of non- 
Zornastrim parent^, has oven been admitted into the faith. They admit, 
however, that chiidron born of a Zoroa^trian rather by an alien mother 
have been allowed to come into their fold by the performance of the 
Naviob ceremony, by investing such children with the Sudra and Kusbi. 

In order to controvert the contentions of the defendants that it is not 
ou'^bomary to admit .Tuddins or entire aliens, into the Zoroastrian faith, and 
that even if the religion enjoined conversion, such tenet of the religion 
had fallen into utter disuse and that long-continued usage prevailing 
amongst the Par-us prevented the admission of Juddins ho Zoroastrianism, 
the plaintiffs called certain witnesses who professed bo give some oonorete 
instances of conversions of Julclins into Zoroastrianism. It will clear 
the ground and facilitate further discussion if I deal with this evidence, 
in the first instance, and record my findings thereon. [His Lordship then 
proceeded to osamine the oral evidence on the point in detail and then 
went on as follows:—] 

Under these oiroumsfcanotss, while I find that although the conversion 
of Juddins is permissible amongst Zoroa'^trains, I also find that such con- 
versions are entirely unknown bo the Zoroatriau communities of India; 
and far from it being customary or usual for them to convert a Juddin, 
the Zoroastrian communities of India have never attempted, encouraged, 
or permitted the conversion of Juddins bo Zoroastrianism. [His Lordship 
again discussed evidence and continued — ]. 

The last resting-place of the Parsis — the Towers of Silence— are 
regarded bv them with ‘Sentiments of the utmost reverence. They are 
regarded as places of the greatest ‘^anotity. When a new Tower is built 
it is consecrated with most elaborate religious ceremonies. Thousands of 
people travel long distances to bo present at the oonseorabion. Such pre- 
sence is regarded as a pious act of great religious merit. Once the Tower 
is [534] consecrated, none but a Nassdsalar can enter it; and the Nasse- 
salars lead a life of exclusion from the members of the community In 
various ways. The dead body of a Zoroastrian is rog'irdod with peculiar 
veneratiou. On death the body is washed and purifiod and then handed 
over bo the corpse- bearers, who recite prayers over it and clothe it in 
pure white linen. After the f^uohukvani oeromony is performed, no one 
could touch it, nob oven the noarosh relatives, Before being taken from 
the house for being carried bo the Towers, othor solemn ceremonies are 
performe'l; relatives and friends — and, in the case of a well-known person, 
all loading members of the community — as^oniblo and prostrate them- 
selves before the body when thov are taking their la^^t look. The face is 
ooverel up and then the body starts on its lournoy to the Towers. No 
Juddin or Durvand is allowed bo look at a dead body after the purificatory 
ceremony is performed, much lo^s touch it. Many a time it has happened 
that when a faithful servant of a European is dead, his master, entertain- 
ing kindly feelings towards him and wishing bo havo a last look at his faith 
ful servant, goes to tho house of tho dead, only to find that his request is, 
with many explanations and exouso'^, refused. Tho bodies of persons who 
have suffered capital punishment, the bodies of suicides, and the bodies of 


386 



V.] BIB DIN3HA MANBK7I PETIT V. BIB JAMSETOI JlJlBHAl 88 BOm. 686 



people on whom post-mortem examinaiiions are held, are supposed to be 1908 
oontaminabed and nob fib bo be pub in bhe same Dokhma as bhe bodies of NOV. 38. 
ordinary Zoroasbrians, because bheir bodies afber deabh have been bouohed obiq^ahi 

by Durvands, In Bombay, bhere is a separabe place for bhese bodies 'OiviL. 
known as Chobra. In obher places, if bhere is no Chobra, some unused — 
Dokhma which has fallen inbo disrepair is used for disposal of bhese bodies, 88 B. 609=11 
as was said bo be done ab Surab. ^*1^6 M 

[His Lordship wenb inbo an examinabion of the liberabure exbanb on 801=21. 
bhe subjeob and arrived ab bhe following conclusions — ]. 0.701. 

To sum up this parb of bhe case, on bhe quesbion of conversion bhe 
conclusions which I have arrived ab on bhe evidence before bhe Oourb 


are 

I. — -Thab bhe Zoroasbrian religion nob only permibs bub enjoins bhe 
conversion of a person born in anobher religion and of non-Zoroasbrian 
parenbs. 

[535] IL — Jhab albbough such conversion was permissible, bhe 
Zoroasbrians, ever since bheir advenb inbo India 1,200 years ago, have 
ne\er abbempbed bo convert anyone inbo bheir religion. 

III. — Thab bhere is nob a single insbanoe proved before bhe Court of 
a person born of both non-Zoroasbrian parenbs ever having been admib- 
bed inbo bhe Zoroasbrian religion professed by bhe Parsis in India. 

IV. — Thab bhe Parei community of Bombay, ab a Public Meeting, 
held on bhe 16bh of April, 1905, expressed its disapproval of any conver- 
sions being allowed, and are strongly opposed to any such conversion in 
the presenb times, and resolved henceforth nob bo admib even bhe chil- 
dren of Parsi fathers by alien mothers. See Exhibit F. 

V. — Thab, although conversion is permissible by the religion, bhere 
are certain conditions which bhe candidate must fulfil before becoming 
eligible for admission. The conditions are bhab ib must first be satisfac- 
torily established thab he or she, in applying for admission, is animated 
by a good obj-ob and actuated by pure intenbions, in other words, thab he 
or she seeks admission from religious oonviebions and nob from obher 
ooneiderabions ; and further, that the candidate is in all obher respects fib 
bo be admitted bo the Zoroa^^trian faith. 

VI. — That such an admission of a person born outside of bhe religion 
is only permissible if ib is established bhab by such admission “ no harm of 
any kind would be done to bh^ Zartho'^bi Mazdiyasnans themselves.*’ 

VII. — That the ceremonies necessary to ba undergone by bhe candi- 
date for admission are (a) Navjob (6) Buru^hnum, and (c) a repetition of 
bhe Investiture oeremonv of Navjob afber Burushnum. 

VIII. — Thab only those persons who have undergone bhese three 
ceremonies are entitled bo the full rights and privileges of a Zoroasbrian. 

The only question of importance on this parb of the suit that now re- 
mains bo be considered is bhe general quesbion raised by bhe plainbiffs, as io 
loho are the parties entitled to the benefits and uses of the Charitable Funds 
Otfid Institutions now in the [536] possession and under the management 
of the defendants. The oonbenbions of both sides are fully set out in the 
pleadings. The plainbiffs say: — 

“There exist numeroug rich endowments, consisting of property, .both moveable 
and immoveable, devoted to various charitable and religious purposes for the benenta 
of persons professing the Zoroastrian religion.” 

They say thab the trust declared by bhe Trust Deed of the 25bh of 
September 1884, are in terms “ at variance with the trusts and purposes 
for and to which the same were originally provided and dedioatea. 
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jgQg The plaioUffs believe thati, '* ali bhe time the said Deed was prepared 

NOV. 38. and eseouted, there was no intention by the terms thereof to etolude from 
— the benehbs of the said Trusts any person professing the Zoroastrian faith." 

Ou ofkaIi They complain that the defendants had interpreted the trust in a manner 

whioh would exclude from the benefits of the trusts persons born in other 
83 B B09— 11 religions and subsequently admitted into the Zoroastrian religion ; and they 
Bom. L R- pray that, in so far as the trusts declared by the Deed of ‘25tb of Septem- 
30 ^ 1 — 2 ^ ber 1B84:, differ from the original trusts, they may be declared ultra vires 
0 701 * trusts on whioh the oharitable properties are held 

may be ascertained and declared; that the deed of 1'84 may be construed; 
and that it may be declared who are entitled to the benefits of such of 
the tru'^ts as may be held to be valid. 

The defendants contend that the only persons entitled to the benefit 
of the Funds and properties are : — 

Pint . — The decoeod vntfl of tho original emigrants into India from Persia \fho 
profess the Zoroa trian religion. 

Sec-mdlp —The descendants of the Zoroastriana in Persia who were not amongst 
the orig nal emigrant^ but who are of the same stock and have since that date, from 
time to tim<', oome to India aud have settled here, either permanently or temporarily, 
and who profess the Zoroa9tri.in religion. 


Thirdly — The children of a Farsi father by an alien mother, if such children are 
admitted into the religion of their fathers and profess the Zoroastrian religion. 

Shortly put, the plaintiffs say : Every .Tuddin admitted into tho 
Zoroastrian rel gion is entitled, as a matter of right, to all [537] the 
benefits of all the Charitable Funds and Institutiona in the defendants’ 
possession. 

The defendants say : The parties entitled to the benefits of the Funds 
and Insb'tutions under their control are persons who are Parsis who are 
the descendants of the Zoroastrian emigrants from Persia ; th‘dr Iranee 
co-religionists who may come and settle either temporarily or pormanently 
in India ; and the chillron of Par-i fathers born of alien mothers, if they 
are aimitted in, and profess, the Zoroastrian religion. 

As the question is rai'^ed in a general form, I will discuss it on the 
assumption that the converts to Zoroastrianism, whose rights the plaintiffs 
assert and the dofen iants deny, are properly admitted into the Zoroastrian 
religion, after the porformnnoo of all tho coiemonies which, according to 
the Ravavats and the experts, aio necessary for the due admission of a 
Juddin to Zoroastrianism. 

The Trust Deed of 1834 declares that tho properties covered by that 
Deed were for the use and benefit of " the mombers of the Parsi com- 
munity professing the Zoroastrian religion." This is the only declaration 

wbioh the plaintiffs say jg at ■variance with the original truats declared 
by the founders and donors. They say, either this declaration is wrong, 
or the interpretation put upon it that the trusts are confined to Parsis, 
thereby meaning persons of Zoroastrian descent — is wrong. They contend 
that a Juddin, by being converted to Z )roasbriaaism, becomes a "member 

of the Parsi oommumby processing the Zoroastrian religion," and as snob 

is a beneficiary uuler the trusts. In the alternative, they say, if this 
contention of theirs as to the correct interpretation is wrong, then the 
declarations of trusts aro at variance with the intentions of the original 
donors and founders and the Trust Deed should he rootifiod by the Court. 

A great deal of time and energy ware expended on the argument as to 
the exaob meaning and signifioaaoa of the word Parsis, and as to whether 
the words Parsis and Zoroaslrians mean the same thing and designate the 
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same persons, or whether there is any distinction in the individuals desig- 
nated by the terms Parsis and Zoroastrians. 

[538] 1 confess this question has never, at any time, presented any 
difficulty to my mind : a Zoroastnan is a person who professes the Zoroas- 
trian religion. A Zoroastnan need not necessarily be a Parsi. Any one 
who professes the religion promulgated by Zoroa-ter — be he an English- 
man, Frenchman, or American — becomes a Zoroa'^tnan the moment he is 
converted to that Faith. Bat bow can he beeomo a Parsi ? It Wtts aigued 
that the sixth plaintiff’s wife was now a Parsi. Supposing a Parsi lady 
becomes a Christian and marries a Frenchman, can it be said that she had 
become a Frenchwoman. And if she adopts Christianity and marries an 
Englishman, does she become an Englishwoman ? One has only to see 
how the word Parsi came into existence and what it was meant to desig- 
nate to realize that the word Parsi has only a racial signihcance and has 
nothing whatever to do with his religious professions. Mr. Dossabhoy 
Framji in his “ H*5^or?/ o/iae Parsii,’' says the word takes its derivation 
from Pers or Fars, a province in Persia, from which the original Persian 
emigrants came to India. Several witnesses corroborate this. One witness, 
Mr. Jamsetji Dadabhai Nadershah, who has visited Persia and studied the 
ounifotm inscriptions in Persia, throws more light on the subject. He 
says : — 

“ Id the Assyrian ceoor<^a I find the eatUeafc mention of the word Pera. The 
word is applieJ to the country called Fata and to the people of that country . . . 
The word o^ginally used lot a province was appl ed to the whole ooaat^y of Iran. 
(Peraiai later on. The word Pera in the BaD)ioQiaua inriotiptiona was first used to 
indicate the country, and then it came to inaicate the inhabitants of that oocntry.** 

lb will thus be seen that the word Parsi, when used in India could 
only mean the people from Pars. When the emigrants from Persia settled 
in India, the people around them probably knew little of their religion 
but they knew they came from Pers or Fars, and they called them 
Parsis. Thus, all the descendants of the original emigrants came to be 
known as Parsis. A Parsi born must always be a Parsi, no matter 
what other religion he subsequently adopts and professes. He may be 
a Christian Parsi, and be may be any other Parsi, according to the 
religion he professes ; but a Parsi he always must be. The word 
Zoroastrian simply denotes the religion of the individual : the word Parsi 
[539] denotes his nationality or community, and has no religious signi- 
ficances whatever attached to it. To my mind, the distinotion between 
the two terms, Zoroastrian and Parsi, is most clearly defined when one 
sets about carefully examining the real meaning of the two expressions ; 
but before the french wife of the sixth plaintiff proposed bo be converted 
to the Zoroastrian religion and claimed to have become a Parsi, I doubt 
if anyone ever oared to make the smallest distinotion in the use of the 
two words. Before 1903, no one ever gave a thought to this distinotion, 
As late as 1872, in a legislative enaobmenb (Act Hi of 1872) the mani- 
festly unmeaning expression “Parsi religion” is used to designate the 
Zoroastrian religion. Surely, there is no Parsi religion in existence. What, 
however, was intended bo be conveyed by the expression was the religion 
generally professed by the Parsi community. To my mind, the expres- 
sion “ Parsi religion” is as meaningless as the expression: “English religion,” 
"French religion.” or “ Dutch religion.” Before the controversy in con- 
nection with the French lady arosei no one had the remotest idea that a 
Zoroastrian could be anybody other than a member of the Parsi com- 
munity, For centuries, the only people who in India professed the Zoro- 
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astirian religion were bbe members of the Parsi oommunitiy born in the 
religion of fcbeir forefathers. No one had for twelve centuries ever made 
an attempt to convert persons professing other religions. Proselytising 
was wholly unknown amongst them. No one preached the religion or 
attempted to teach it to an alien. There was nod an instance known 
33 B 509=11 eitUer in modern or ancient times, of anybody bub a Parsi who professed 
Bom L. R. tba Zoroastrian religion. The Zoroastrian religion was professed by the 

Parkis alone in India ; and small wonder, therefore, if the expressions 
' * Zoroastnans and Parsis came to bo loosely used, as if the two words meant 

one and the same thing. An 1884, it was nob within the contemplation 
of any one that, in the near future, converts to Zoroastrianism would 
come into oxistenoci and neither the English Solicitor who drafted the 
Deed of the 2'jth of September, 1884, nor those who insbruoted him to 
prepare the Deed, and who subsequently executed tho same, had the re- 
motest conception ol such a class or such au individual as an alien Convert 
bo Zoroastrianism [54Uj oounng into existence ; and therefore there could 
be no possible ohjeob in inbeatioually declaring wrong trusts or trusts at 
variance with the intentions of the donors and founders. In fact, in 
paragraph 12 of their plaint, the plaintiffs themselves say that, in declar- 
ing the trusts as thoy are declared in the Deed of 1881, there was no 
intention *‘Co exclude from tho benefit of the trusts any person professing 
the Zoroa^trun faith," meaning thereby Juddin oouverbs bo Zoroastrianism. 
This, at ail events, is an admission that there was no intentional wrong 
declaration of bruits iu tho Deed of 1884. Till 1903, the two expressions, 
Parsis and Zoroasbrians, were used most promiscuously to mean one and 
the same thing. When the members of the Parsi community professing ' 
the Zoroastrian religion were sought to be designated, some used the word 
Parsis and some used the word Zoroastrian'', Since the controversy, some 
persons who established new charities have in order to avoid all possible 
misunderstanding and bo have no room for doubt, used the expression 
Parsi Zarbhosbi. This is by no means a new combination. As far back 
as 1836, Framji Cowasji Banaji uses the expression ‘ Parsi Zoroastrian" in 
his letter to his colleagues of the Punchayot (Exhibit A5'J). Many wit- 
nesses were questioned on the subject and they were all unanimous that 
Parsis and Zoroasbrians wore used as synonymous terms and conveyed the 
same meaning. Plaintiffs’ witness, Mr. Sheriarji Bharuoha, says : — 

*‘l would U90 tho two tercu^ Paraia and Zoroastriana as synonymous terms. This 
is tho way in which those terms have always boon used and are still used. As soon a3 
the word Parsi is used the only idea suggosted is that he is a Zoroastrian." 

Beram Shoriar, an Irani priest, another of the plaintiffs* witnesses, 
says:— 

us Parsis ; some call ua Zarthostis. The word 
^rsia IS in common uso in Persia It moans Zarthosti. Mussulmans in Persia use 
the word Parsis commonly to doriignato our people— tho Zarthostii/’ 

Another of the plaintiffs witnesses, Mr. Jamsodji Dadabhal Nadershai 
points out how the words Parsi and Zoroastrian are used indisoriminately 
in oertain Pehlvi and Persian works. Tho dofoudanbs* prinoipal witness 
Mr. Jivanji Mody, says: — 

In India, the word Parsis or Zoroa<itriang has tho same signification"* 

[641] The Parsi high priest, Dustoor Darab, says : — 

Ihe two terms Parsi and Zoroastrian uto aynonymouB, booauae in India W* hate 
made no oonyersiona. Every ono in India knows that they are oonvartible teems." 
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This discussion as bo fche axaob meaning and significabion oi the 
words Parsi and Zoroasbrian was addressed fco us on the quesbion as to 
whebher, if bhe bru'^bs declared in bhe Dcied of 1884, were correobly inber- 
prabed by bhe defendanbs and those declarations excluded Juddin converts, 
such declarations were nob ab variance with the intentions of bhe donor 
and founders of the charibies. It so happens bhab there ate no documents, 
either in original or m copies, existing ab present with reference to some of 
bhe immoveable properties; in bhe case of other immoveable properties, 
bhe defendanbs have amongst their records copies of original documents. 
Mr. Lowndes, for bhe plaintiffs, correcbly contonded that in oases where 
no originals or copies of any documents evidencing the trusts in connec- 
tion with a particular property existed, bhe question for whose benefit that 
particular charity was established must be gathered, to use his own words, 
“from usage and tenets of the founders.” He contended that the question 

for bhe Court to ascertain was “What were the intentions of the founders 
% 

of these various charibies as to persons who were to benefit by them.” 
He argued: “Where words are ambiguous, you must look at bhe tenets of 
bhe founders.” And ha claimed bhe right of proving copies and tendering 
them in evidence, contending that the documents were “ admissible for 
bhe purposes of ascertaining the meaning of bhe words Parsis and Zoroas- 
brians.” I have hero reproduced bhe arguments of bhe learned counsel in 
his own language as I find them in my notes made at the time. 
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These arguments appeared, both to my learned brother and myself, 
bo be absolutely sound; but what was bhe attitude adopted by the defen- 
dants ? Their counsel contended that section 7 of the Statute of Frauds, 
XXIX of Charles II, Chapter III, was in force in British India, and that 
under the provisions of that section, copies of documents evidencing trusts 
of immoveable properties ware neither proveahle nor admissible in evi- 
dence. 


This position, adopted by the defendants, appeared to me to be most 
extraordinary. They admitted bhab they were trustees [942] holding a 
large number of immoveable properties on certain Charitable Trusts for 
bhe benefit of their community. They were in possession of copies of 
documents evidencing those trusts. They were nob in a position even bo 
suggest that those copies were not genuine and autheatio. In fact, they 
knew that they were aubhanbio and genuine copies. They were subsequ- 
ently proved to be such before us. The records in their possession which 
contained the copies were nob their property but were bhe property of bhe 
Parsi community. They knew that a question of the greatest importance 
to their Community was being dealt with by the Court. Their obvious 
duty as trustees, it seemed to me, was to place all available materials in 
their possession and at their disposal before the Court and to assist bhe 
Court to coma to a correct decision. Instead of that they made a deter- 
mined effort bo keep back important documents, by pleading a section of 
an English Statute of 1677 I We feU, however, that if the defendants had 
a legal right bo withhold these documents, they were entitled to do so, 
and that the Court was nob concerned as to whether the attitude the 
defendants were advised to adopt was a correct attitude for trustees of 
Iwge public charities to adopt; and wo had to listen to long and learned 
arguments on this point with the result that we held that there was no 
substance in the defendants’ contentions, I do nob propose bo wander 
through the labyrinth of legal authorities which were cited before us, for 
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in my opinion the defendants’ oontontions on this head could be very 
shortly and summarily disposed of. 

Section 7 of the Statute of Frauds runs thus : — 

“Vlf. And be it further eoac^od by the authority aforepaid* that from and aflec 
the Paid four aa'J t Aeotioth day of .Judo, all deodar itiona or creation*? of trustq or 
coDfidaDCGH of any lacds. teno'neDtPi or hero litameots, shall be mauifeetad and proved 
by aoiue wntiDR siRnod by the party wbo is by law enabled to doolaro such trust, 
or i<y bi-« liif.r will iu wr'tiug, or cl?o they Rhj.ll be utterly void and of nooe efieot.” 

it v:as argued on behalf of the delondauts that, under this section, 
no bruits of immuVLabio properties could bo proved, unless bhe trusts 
were manifested and proved by some writing signed by the Settlor 
or tounder. In other words, bhe defendants contended that bhe plain- 
tiffs could prove DO trusts whatever of [o43] some of these immoveable 
propel ties held by them as there were nob in exietonce original documents 
signed by the founders themselves mamfestiod or proving those trusts. This 
contention came to this, that the trusts of immoveable properties, in res- 
pect of which there were no documents signed by the original founders, 
were, in the words of the Statute, “utterly void and of none effect.” It 
appeals that iu I88!, in the case of liai '^iarieckhai v. Bai Aicibai i,l), Mr. 
Ju-tloe West held that the Statute of Frauds applied to “the inhabitantsof 
Bombay,” and be thought also to the Parsis. 1 do nob think it is necessary 
to go into bhe question argued before us, whether the Statute of Frauds 
really ever did apply to India. Assuming that Mr. Justice West was right, 
what happened was bhac, m the following year, the Legislature simplitied 
matters when they pa-^ed the In liau Tiusts Act by repealing section 7 of 
the Statute by St obion 2 of that Act. The learned Counsel for the defend- 
ants, however, contended that inasmuch as section i of the Indian Trusts 
Act provided that nothing tluroiu contained applied to public or private 
religious or charitable endowments, the repealed section etill applied to 
Charitable Trusts and was only repealed so far as it related bo private 
bruits. This argument, if true, leads to some manifestly absurd situations. 
If correct, it means that the Legislature deliberately removed a legal enact- 
ment which, might have proved a powerful instrument for the purpose of 
defeating trusts in the hands of dishonest trustees, so far as private trusts 

were concerned, and yet left all public Charitable Trusts open to this in- 
firmity. 

Ifi for instance, a man conveys two of his immoveable properties to 
trustees on trusts, one for the benefit of his family and the other for pub- 
lic obaritable purposes; executes two Trust Deeds and registers them ; and 
then by some misobanoe the two Trust Deeds are lost, burnt, or destroyed, 
the beneficiaries of the family trust oould always prove the trust by the 
copy from the Begisbrar’s records; bub ina'^muoh as the copy relating to 
the public Charitable Trusts is nob signed by the party “who is by law 
enabled to declare the trusts” — which, according to Mr. Strangman’s argu- 
ment, means the founder and no others — the [o44] Charitable trust be- 
comes 'utterly void and of none elTeot." I put this view to the learned 
Counsel and he said that that was the law, I decline to believe that the 
Legislature intended anything so manifestly absurd and so repugnant to 
one s common sense. In my opinion, tbo saving clause in section 1 of the 
Indian Trusts Act has no applicability to the repealing section that imme- 
diately follows, and that sootion 7 of the Statute of Frauds is wholly re* 
peal^ by ^eotiou 2 of the Indian Trusts Act of 1882. 


( 1 ) ( 1881 ) 6 Bom. B 63 . 
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Thab bhis view is oorreoli appears also from *‘A collection of Stafeubes 
relating bo India," published in 1899, under fehe authority of the Govern- 
ment of India. In Volume I, Appendix 1, ab page 490, 1 find ib distinobly 
stated that sections 7 bo 11 of XXIX of Charles ll, Chapter III, are repeal- 
ed by section 2 of the Indian Trusts Act of 1889. 

There is. I think, another equally effective answer to the objection 
based on section 7 of the Statute of Frauds. Do the words ‘*Che party 
who is by law enabled to declare such trust" mean only the founder and 
no one else, as contended on behalf of the defendant? I think not. In 
Eochefoucauld v. Boustead (1), where the defendant pleaded section 7 of 
the Sbabube of Frauds as a defence to a suit in which a declaration was 
sought that he had purchased certain immoveable property as a trustee 
for the plaintiff, the Court of Appeal held that the letters signed by the 
defendant himself were sufficient bo satisfy the requirements of the Statute. 
Lord Justice Lindley, in delivering the Judgment of the Appeal Court, after 
citing Forster v. Hale (2) and Smith v. Matthews (3), says (at pages 
205-206):— 
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“ According to tbeae authorities, ib is necessary to prove, by some writing or writ- 
ings signed by the defendants not only that the oonveyaoce to him was subject to some 
trust, Lut also what that t'ust was. But it is not neoessary that the trust should 
have been deolar-^d by such a writing in the first instance : it is s^fdoent if the trust 
can be proved by some writing signed by the defendant^ and the date of the writing 
is immaterial.*' 


The Court of Appeal also ailmitted parol evidence in addition to the 
defendant’s letters, " holding that other evidence was [545] aimissibie in 
order to prevent the Statute from being u<^ed in older to commit a fraud." 

Now, in this ca'^e, the commission of a fraud was, of course, farthest 
from hbe defendants’ intentions. Ib is hardly conceivable that the defen- 
dants desired to contend that the trusts in respect of those Towers of 
Silence in respect of which there are no documents ab all, and the trusts 
of other properties in re=^pecb of which there are no documents signed by 
the founders, were therefore “utterly void and of none efleob," Ib appears 
to me that all that their legal advisers intended to do was to put obstacle 
in the way of the plaintiffs* proving what they said they could prove by a 
referrnce to the documents in the defendants’ possession, namely, that the 
founders of the charities bo which the«e copies in defendants’ possession 
related were intended for the benefit of all Zoroastrians, including Juddin 
converts. 

However, that may be, Eochefoucauld v. Boustead (1) is authority for 
holding that admissions of being trustee and what those trusts were 
contained in the letters of the trustee himself, the defendant in the case 
— were sufficient to satisfy the provisions of section 7 of the Statute of 
Frauds, and that it is immaterial at what date such writings came into 

existence. j < n. 

I am of opinion, therefore, that in this case the Trust Deed of the 

25th of September 1B84. would satisfy the provisions of the Statute, even 
if the 7tb section had not been repealed. The defendants predecessors in 
1884 were “ persona enabled by law to declare *’ that they held certain 
immoveable properties in trust and also to declare what those trusts 
were. They did so by the Trust Deed of 1884. The question between 
the parties is whether, if their interpretation of the Deed of 1884 is 
correct, the trusts they declared were in aooo rdanoe with the origina l 

(1) [1897] 1 Oh. 19S. (3) (1861) 3 D. F. & J. 189. 

(2) (1798) 3‘Ve3. 699. 
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tru??f)=? as intended or declared by the founders, or whether they were 
at variance with the trusts declared or intended by the founders. In 
order to ascertain this, it- was neoessary that wo should have before us all 
Fuch doouneonts as were properly provaable and admissible under the 
provisions of the lodian [S46] Evidence Act, and we accordingly allowed 
33 8.609=11 the plaintiffs to prove and put in copies of the various documents relating 

to the foundation of various Charitable Inhabitations. The persistence with 
which th\^ point was pressed seems very osbraordinary, in the face of the 
fact that the defendants themselves, in paragaph 25 of their written State- 
ment, submit the question “ whether persons in whose possession and 
under whose control the said properties were, were not entitled to declare 
the trusts thereof as they did by the said Deed of the 25bh of September 
1881 " 


Bom. L. R. 
83=6 M. L. 
T. 801=21. 
0. 701. 


Further, it appears to me, on n oareful study of the section, that, in 
spite of the conoluding words “ shall be utterly void and of none effeob." 
the section is really one that regulates procedure, and that, even if it did 
apply to India atone time, the enactment of the Indian Evidence Aot 
would superh^edo this section of the Statute. The scheme of the section 
is undoubtedly bo regulate how trusts were to be proved in a Court of 
Law, and the concluding words merely denote what the result should be if 
a particular mode of proof was not available. What Lord Justice Lindley 
pays in his judgment in Rochefoucauld v. Doustead (1) lends support to 
this view. Referring to the contention, that the Statute of Frauds had no 
application to lands in Ceylon, Lord lusbloe Lindley '^ays (at page 207) 


“ Tbo Staiute rolatofl to llio kind of proof roguired in Ibis country to enable a 
plaintiff puing bore to eatabli^h bis oase bore. It dooa not rolato to lands abroad in 
any other way than this ; it rogulatoa [rjoeduro boro, noi titles to land in other 
countries." 


I am inoiioed to hold that section 7 of the Statute of Frauds was 
mainly intended to regulate procedure, and that it never applied to this 
country at any time; but, oven if it did, I hold that the Evidence Aot, 
when it came into force, entirely superseded it. The Legislature, how- 
ever, without waiting, and in order to avoid oomplioations— on the 
assumption that his view was ooiroot — repealed the section as soon as 
they found that Mr. Ju Dice We^b thought it applied to the inhabit- 
ants of Bombay and to the Pavsis. Possibly, the view was oorreot. I 
have not gone into the ques tion very lully, bt oause 1 hold that [547] 
if it did apply, it was wholly repealed by the Indian Trusts Aot of 
1832, both as regards Public and Private TiU'^ts. I aPo hold that the 
Trust Deed of the 25th of 8o[)tembor 1831, fully satisfies the provisions of 
seotion 7 of the Statute of FraiuF, oven if it had not been repealed and 
was still in force as regards Publio Cbaritabio Trusts. 

The immoveable properties in ro'^pob of which we have bo ascertain 
what the real trusts are. in order to find out whether Juddin oonverbs were 
intended to bo inoluded amongst the boiiofioianes, are the Five Towers of 
Silence at Malabar Hill and the throe Sagdis, the Sagdiwala's house, the 
Fort and Baharkote Na'^akbanas and the Godavara Agiary. [His Lord- 
ship enumerated those doonmonts and proceeded : — ] 

These are all the documents relating to the immoveable properties 
dedicated to charities which aro the subjoot-matber of the contentions bet- 
ween the parties, and after carefully going over every one of these doou- 
oQo^s, I have sot out in full, I believe, every expression relied on by the 


(1) [1897J 1 Oh. 196. 
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plaintiffs in support of their contentions, that these expressions were in- 
tended to include all Juddin converts to Zoroastrianism. 

The language used in all these documents is, to my mind, most clear 
and unambiguous. The people for whose benefit these institutions were 
established, the persons for whose use these religious establishments were 
founded, were the members of the Zoroastrian Gommunitij of Bombay, The 
expressions most frequently used are “ Zoroastrian population of Bombay,” 
“ the Zoroastrian Anjuman,*' “ the people of the Zoroastrian Community t** 
the people of the Anjuman of the Mazdiasni faith” “ the whole 
Anjuman” “ the Holy Zoroaatrian Community of Bombay.” theDustoors, 
Mobeds, Herbuds, and Behedins of the Mazdiasnian religion of the Holy 
Zoroastrian Community ” the entire Zoroastrian Anjuman of Bombay,” 
“ persons of the Firha of the pure and best Mazdiasnian religion,” the 
Zoroastrian Community of Hindustan,” and ** the Khas-va-Aam of the 
Zoroastrian Anjuman” 

The utmost stretch of imagination cannot convey to my mind the 
impression that the Founders, when they used the expres- [848] sions set 
forth, meant or intended to include amongst the objects of their benefac- 
tion, the Lalias of Bombay, the Dubras from Surat, and the Bhangig, 
Mahars, and Kahars of Gujarat. 

A Juddin may become a Zoroastrian, but how be ever could possibly 
become a member of ” the Holy Zoroastrian Anjuman of Bombay” or be 
one of “the members of the Zoroastrian Community of Bombay” or be- 
come one of ”\ihQ Anjuman of the Mazdiasni faith,” passes my comprehen- 
sion. A Juddin converted to Zoroastrianism had never come into exist- 
ence. Such a person could not possibly have been within the contem- 
plation of the donors and founders : the possibility of such a being coming 
into existence would be so new and novel that if the donor ever conceived 
such an idea and intended to include him in his benefaction, he would 
certainly designate him separately and specially, and not include him in 
the general description of the community of his then existing co-religion- 
ists and their descendants. It would be a most violent presumption to 
make — a presumption utterly unjustified by the circumstances existing at 
the time when these institutions were founded— that the possibility of a 
Juddin convert to Zoroastrianism was ever present to the minds of these 
founders and that they intended to include him. 

I have not the smallest doubt that if the contingency of an alien be- 
ing ever admitted into the religion had been present to the mind of the 
founders as being even most remotely possible, they would have made spe- 
cial provisions to exclude them. The conditions made by Bisni, when hand- 
ing over his Tower to the Anjuman, are typical of the feelings entertained 
by religiously inclined Parsis of those days. It was only BUoh Par sis as were 
most religiously inclined and were devout followers of the tenets of the 
religion as they understood them then, that would found and endow such 
institutions as those the Court is dealing with now. And if they objected 
to even a Parsi corpse touched by Dutvands being disposed of in the 
Towers of Silence — if they considered that the corpse of a Pars! was 
polluted by having a post mortem performed on it, or by even an inquest 
held on it, or by beint^ brought from upcountry through Durvand Agency 
[S49] how could they be expected to have contemplated a Durvand's body 
being disposed of in the Towers ; for, no matter what five or ten _ thousand 
years ago the Zoroastrian religion laid down as to proselytisation, their 
ideas since their advent into India had crystallized into the belief that a 
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Durvand's touch, or even bis ga^e, was enough to defiie a Parsi corpse, 
and if such a corpse is not allowed to be carried to the Towers for disposal 
and is placed on a Chotra or an unused Tower, how could they be suppos- 
ed to have contemplated the possibility of a Durvand corpse being carried 

to the Towers so zealously guarded from even the approach of a 

33 B 509=11 Durvand? A Durvand Zoroastrian was a being who never entered their 
Bom. L. R. thoughts, 

88=8 M. Ii. my mind, the language is clear and unambiguous. The plaintiffs, 

however, argue, that the language is capable of including and does include, 
Juddin converts. In interpreting documents, there is abundant authority 
for saying that the Courts must so construe documents that, when the 
intentions of the donors and founders are clearly ascertainable, they must 
be given effect to. I will assume, for the sake of argument, tW the 
language of the document is ambiguous, meaning thereby that it is such 
that it is capable of both interpretations— the one urged by the plaintiffs 
and the other contended for by the defendants. In that case the docu- 
ments should be interpreted according to certain well-established canons 
of construction. 

In Tudor’s Charitable Trusts, page 169 (4th edn.), the result of the 

authorities is summed up as follows 

*4! tbo iotention is expressed io the instrumeot o! foandation . . no difficaliy 
arises. Wbeo, however, it is cot so expressed, or is expressed in ambiguous teims, re- 
course must be had to extrinsic oiroumstanoBs, such as the known opinione of the 
founder . . . contemporaneous usage, or the like, for determining who are the 

objects of the obarity." 

In Smith v. Paokhurstt (1) Lord Chief Justice Willes says: — 

"Before T proceed to the questions, I shall lay down some general rules and 
maxims of the law, with respect to the oonstruotion of deeds ; first, it is a maxim that 
Biich a construction ought to be made of deeds ut res magit valeat quam percaif that 
the end and design of the deeds should take effect rather than the oontrary. 

[850] " Another maxim is that such a construction should be made of the worda 
in a deed, as is most agreeable to the intention of the grantor .... we have 
no power, indeed, to alter the words or to insert words which are not in the deed: 
but we may and ought to construe the words in a manner the most agreeable to the 
meaning of the grantor, and may reject any words that are merely iosensible : These 
maxims, my Lords, are founded upon the greatest authority. Ooke, Plowden, and 
Lord Chief Justice Hale, and the law commends the aafniia, the ounniog of 
Judges in construing words in such a manner as shall best answer the intent: the art 
of construing words in such manner as shall destroy the intent may show the in- 
genuity of Counsel, but is very ill-becoming a Judge." 

In bhe Case of bhe Attorney -General v. Drummond, (2) Lord Chancellor 
Sugden, says: — 

" One of the most settled rules of law for the oonatruotion of ambiguities in 
anoient instruments is, that you may resort to contemporaneous usage to asoertala 
the meaning of tho dead; toll mo what you have dona under such a deed, and 1 will 
tell you what that deed means." 

This case went to the House of Lords, Drummond v. The Attorney^ 

General (3) where Lord Campbell, laid down this rule : — 

"In construing 3Uoh an instrumoDt, you may look to the usage to see in what 
sense the words wore used at that time ; you may look to oontemporaneous doou- 
monts . . . to see in what sense tho words were used in the age in which the 
deeds were executed." 

Sir John Romilly, Master of tho Rolls, in Attorney -Oemral V. Thi 
Dedha7n School, (4) says : — 


(1) (17412) B Atk. 186. 

(Q) (1842) 1 Dt. & W. 868 at p. 3C8. 


(8) (1849) 3 H.L. 0. 837 at p. 663. 
(42 (1857) 23 Beav. 360 at p. 866. 
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What this CouEt looks at* in all charities, is the original intention of the 

founder, and this Court carries into effect the wishes and intentions of 

the founder of the charity.” 
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“While looking ab the various authoribies laying down general rules of OriginaIi 


goes fuibher than any case I 

Tranter (l), Baron Bramwell 33 b. 509=11 

Bom. h. B. 


coDSbruobioD} I came across a case which 
have ever known. In bhis case, Fowell v. 
says 

“ The plaintiffs labour under this diflBoulty, that they admit the natural and 
grammatical meaning of the words to be against them. The golden rule of 
constTuotion, is that words are to bo construed according to their natural 
meaning, unless such a construction would either* render them senseless, or 
would be opposed to the general scope and intent of the instrument, or unless 
[681] there be some very cogent reason of convenience in favour 0 ] a different interpreta- 
tion.** 


I have referred bo bhis lasb case only for bhe purpose of showing bo 
wbab lengbhs Oourbs will be prepared bo go to carry out the infaenbions of 
bhe parties in the Instruments that come before bhe Court for consbrue- 
bion. In bhe view I have taken of bhe meaning of bhe espressions used in 
bhe Instruments before the Courb in this case, it is unnecessary to invoke 
bhe aBsisfaanoe of the rule laid down by Baron Bramwell. If, however, the 
"natural meaning” of bhe words used bad been differently construed, if 
the natural meaning bad been what the plaintiffs contended for, I should 
not have hesitated to hold that in the present case there are many "very 


cogent reasons of convenience in favour of a different interpretation.” 
The reasons would nob only be cogent reasons, but they are, to my mind, 
very imperative reasons. If the interpretation sought to be put upon these 
instruments by the plaintiffs was to prevail, the plaintiffs would succeed 
in encompassing the disintegration, and ruin of the whole Parsi com- 
munity. We were told by the learned counsel for the defendants that 
the Parsis were proud of the fact that there were no street beggars and 
professional prostitutes amongst bhe Parsi community and the community 
took care of its own paupers and cripples. If the plaintiffs* contentions 
prevailed, the community would very soon have no reason to boast of 
these characteristics of their race, and the Parsis would soon cease to exist 


as a community by reason of the rapid invasion of all pauper Sweepers and 
Dubras of Gujarat, who would, no doubt, be attracted to the Holy 
Mazdiasni religion by reason of the fifty-three lacs of rupees in the posses- 
sion of the defendants, and the other advantages of belonging to the Anju* 
man of the Holy Zoroasbrians of Bombay. It must be remembered that 
the question must not be judged from the standpoint that, in bhe present 
instance, bhe plaintiffs are fighting for the admission of an educated and 
cultured lady, belonging to one of the most civilized nations of Europe, 
That is a mere accident. If the Courb bad to take into consideration 
" cogent reasons of convenience,” it would necessarily have to consider 
what would be bhe immediate and natural result of reading the documents 
[552] in a way which would throw open the door to general and pro- 


miscuous admissions of converts. 

As, however, I have said before, i there is no necessity, so far as 1 am 
concerned, for departing from the ordinary rules of oonstiuobion. Aa 
Mr. Jiwanji Mody pointed out in his evidence, the Parsis of India consti- 
tute distinct communities ab the various places where they have settled 
down. We have the Parsi Anjuman of Bombay, the Parsi Anjuman of 
Surat, the Parsi Anjuman of Navsari, the Parsi Anjuman of Galoutta, ot 


(1) (1864) 8 H. & 0. 468. 
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Mftdra?, and even of such places as Cambay and Ootaoamund, where there 
are only a very very limited number of Parsis. When establishing Chari- 
table Institutions, or endowing Funds for religious or charitable objeots, 
the ruling idea appears always to be that it is for the benefit of the com- 
munity of the place where the Institution is founded or the Fund is 
33 B. 609=11 endowed. Wherever Parsis settle down in a place in sufficient numbers 
Bora L. R. to feel the want of a Tower or an Agiary or Fund for maintaining an 

establishment of corpse-bearers, they founded these Institutions either by 
general subscriptions amongst themselves, or some wealthy oharitably- 
inolined Parsi founded them at his own expense. The Institutions and 
Funds are for the use and benefit of the community of that place. New 
comers, who settle permanently in the place, contribute towards the up- 
keep of the Institutions and add to the Funds according to their means 
on all auspicious and inauspicious occasions. When some coreligionist 
visits the place, be is, as a matter of course, allowed to use the Agiary of 
the place, and if he should die in the place, ha would be carried to the 
Tower of Silence of that place ; but unless he has settled down in the 
place, ho is not a member of the Anjuman of that place. Supposing a party 
of Parsis was travelling in Gujarat, they would all be allowed, without 
question, to go into the Atash Behram or Agiary of the places they visit, 
to say their prayers, to make their obeisance to the Sacred Fire, and pre- 
sent sandalwood to the Fire Temple, and make money presents to the 
priests attached to the Institutions. If some one of the party died, his 
corpse would be carried to, and disposed of in, the nearest available Tower. 
The mere exteneion of those privileges do not make them the members of 
a particular [583] Anjuman of a particular place. The Institutions and 
Funds that are the subject-matter of contention in this suit, were all of 
them endowed and founded for the Parsi Community of Bombay and every 
expression used conveys but one meaning, viz. that they are for the use 
and benefit of the members of that community. 


On this subject, it is important to remember that we are not asked to 
construe formal documents founding the Institutions. They are more or 
less informal documents, relating in some way to the Institutions, none 
formally founding any one of them, such as a deed of conveyance or a 
declaration of trust. 


It is also of importance to remember that, in many instances, there 
are no documents at all. Tor instance, there are no documents relating to 
three of the most ancient Towers out of five; there are no dooumentsrelat- 
ing to one of the Sagdis ; thero are no documents relating to the Fort 
Nasakhana and the Sagdiwalla s bouse; and the only document relating to 
the Baharkote Nasakhana is a release passed by the executors of tbfl 
founders, years after the death of the founder. 

How is the Court to ascertain the Trust relating to those Institutions, 
which are the greater portion of the Institutions in question in the suit? 
By ascertaining the usage prevailing in the oommuniby and by the tenets 
0 the founders. The Court must ascertain the intentions of the founders, 
by first ascertaining what has been the usage prevailing in the community 
and what were the tenets of the founders of those charities. That is whal 
the learned counsel for the plaintiffs has himself urged. I entirely concur 
in this view, and am willing to apply those tests to find out who were the 
? ^ beutfitod by the founders of those benefactions. 

Continued 'f certain dooumeutaty ovidouoe at this point and 
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The facts to be gathered from these Exhibits appear to be that, in the 
early part of the last century, Parsi children by alien mothers were allow- 
ed to be invested with Sudra and Kusti without much difficulty, but when 
the evil grew, there was opposition to this practice, and at first such 
practices were sought to be [555] restricted by making the previous per- 
mission of the Pancbayet necessary, but later on the feeling against 
admissions grew stronger and it was resolved not to admit such children at 
all, and various pains and penalties were prescribed for those who trans- 
gressed the Resolutions passed by the Aniuman. 
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The defendants called a number of leading members of the Parsi 
community — members of well-known Parsi families who had made con- 
tributions to some of the Charity Funds. They all said it was never 
their intention that Juddin converts should profit by their benefaction; in 
fact, they said such a class was not present to their minds till the present 
controversy arose. If this is true of present times, a fortiori it must be 
true of remoter times and of people of former generations, who appear to 
be much more fervent, not to say bigotted, in their religious beliefs and 
observances than Parsis of the present day. 


All the materials available for the purpose of ascertaining the tenets 
of the Founders tend to show that they never could have intended their 
benefactions to be for the use of Juddin converts. One can gather the 
tenets of the Founders by ascertaining the tenets of thair predecessors, 
their contemporaries and their descendants; and taking all the surround- 
ing circumstances of the times into consideration 1 find that all the 
indications most unmistakably point out that the idea of admitting a 
Durvand to their religion must at all times have been repugnant to the 
Parsis of the olden times. It is only on the advent of “reformers of reli- 
gion,” such as Mr. Sberiaiji and possibly the birth of the reforming Subbha 
he served, that has instilled this idea of Durvand conversion in the minds 
of a very small section of the community. 


For the reasons I have recorded above, I come to the conclusion that 
even if an entire alien — a Juddin — is duly admitted into the Zoroastrian 
religion after satisfying all conditions and undergoing all necessary 
ceremonies he or she would not, as a matter of right, be entitled to the use 
and benefits of the Funds and Institutions now under. the defendants* 
management and control; that these were founded and endowed only for 
the members of the Parsi community; and that the Parsi community 
[553] consists of Parsis who are descended from the original Persian emi- 
grants, and who are bora of both Zoroastrian parents, and who profess the 


Zoroastrian religion, the Iranies from Persia professing the Zoroastrian 
religion, who come to India, either temporarily or permanently, and the 
children of Parsi fathers by alien mothers who have been duly and properly 
admitted into the religion. 


I ought not to conclude the consideration of this branch of the case 
without referring to two oases relating to Parsis, decided by our Courts^ 
which have, I think, a most important bearing on the present question, 
The plaintiffs say : the Zoroastrian religion permits and enjoins conversion, 
therefore admit Juddins. The defendants say : the usage of 1200 years 
Is not to admit such Juddins, although the religion may allow of such 
admission. What is to prevail ? The tenets of^the religion or the ancient 
usage of those professing the religion ? 
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In Pcshotam Hormasji Dustoor v. Mcherbai (1) bhe la^ Mr. Jusbica 
Sootb held that usage must prevail over tenets. He says ; 

" The Zoroistrian system would seem not to have contemplated 
infancy The matriaae ceremony of ^ we«" noV addressed to°Ve«o°n^ 

caSln of mlVrimonTa^ in every sense. The Zend Avesta containe many 

^ passages which exclude the idea of iofint marriage 

-But custom seems to have 

and the law, whether English or Version, can only be applied subject to any well- 

established usage. . 

“ When the Parsig settled in Western India eleven hundred and sixty years 
ago, they probably brought with them a system, both of law and custom from 
But it was all unwritten, and gradually fell into desuetude, and this mere 

Persian strangers gradually and naturally adopted much of dwT- 

obtained in the Hindu community, m whose midst they were foroed to dwell. 

Tba effect of this judgment is that, although -according to the tenets 
of the Zoroastrian religion, as gathered by the learned Judge from the 
Zend Avesta, the Ravayats of which he speaks as the opinions sent by the 
wise men of Persia and from other [556] sources— infant marriages were 
not permissible or legal, a usage had sprung up amongst the Parsis of per- 
forming infant marriages, and ho allowed usage bo prevail over the tenets 
of the religion and held an infant marriage to be legal and binding, though 
not permissible or legal according to the tenets of the Zoroastrian religion. 

This judgment of Mr. Justice Scott was approved of and followed in 
Bdi Shifinbcii v. Khavshedji (^) by our late Chief Justice Sir Charles 
Farran and Mr. Justice Hosking. 

These are very clear authorities for holding that a well-established 
and ancient usage prevailing amongst a community must over-ride snob of 
bhe tenets of their religion as are shown to have fallen into desuetude and 
conflict with ancient usage prevailing in bhe community. 

The result is that I hold that the plaintiffs are nob entitled to any of 
the reliefs claimed by them in this branch of their case, and I would dismiss 
their suit so far as it seeks relief on all points relating bo bhe conversion 
of Juddins and their right to partioipabe in bhe Charitable Funds and 
Institutions in the possession and under bhe management of the defendants. 

I think I have dealt with every point of any importance raised by 
both sides. The transcript of the very excellent shorthand notes of 
counsel’s address, taken 6own verbatim by the Court shorthand writer, 
Mr. Nakra, has been of groat assistance bo me in keeping before my mind 
every point argued before us by Counsel on both sides. 

[His Lordship recorded findings on issues and went on : — ] 

The defendants throughout the hearing before us attached far greater 
Imporbanoo to the question of the validity of their appointment and their’ 
right bo appoint their own nominees in the place of their dying or retiring 
colleagues. The larger portion of the time occupied In bhe hearing of this 
suit was taken up by this part of the case. On this branch of the ease 
the plaintiffs have succeeded. Although the plaintiffs have lost on the 
second branch of the case, they succeeded in defeating the defendants* 
[357] contentions based on the Statute of FrauJ, the argument of which 
took up a great deal of our tiino. The questions raised in this part of bhe 
suit were of greater importauoo and by no moans free from difficulty. The 
questions involved woro bound to be raised somotimo or another. It is 
very unfortunate that the suit is not so constituted as to settle these 
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questions finally; bub I think bha Court’s pronounoemanbs on bho quasblons 
raised will serve some useful purpose and may avert all further litigation. 
It has nob been a seoret from us that with the exception of the fourth 
plaintiff, who boars his proportionate share of responsibility as to costs the 
whole risk and responsibility is on the sixth plaintiff. Having regard bo 
the letters written bo him by Mr. Jivanji Mody and Dastoor Darab and bo 
the oiroumstanoes under which certain ceremonies were performed in con- 
nection with his wife, I do nob think bha sixth plaintiff has by any means 
been fairly treated. He has made an honest manly fight, and I feel that 
if he had bo suffer in pocket it would be a very grave injustice to him. 

Then as bo the defendants* costs. Apart from the question as to 
whether they were wise in giving so much prominence to the fight on 
their right to appoint successors and trying to cling so tenaciously to the 
privilege of bringing in their own nominees. I feel that they were not per- 
sonally responsible for the state of affairs as it existed before the suit. Ib 
was their predecessors who arrogated to themselves the right and confer- 
red it on their successors and the late Sir Jamsetji, in the course of a 
discussion before us, told us that he and his colleagues would not have 
fought this question if they had not felt that the attempt to oust them was 
due to ill-will against them and made for the purpose of humiliating them 

before the community. This may have been an erroneous impression, 

probably it was erroneous; nevertheless, it was genuine and was 
communicated bo us with a good deal of honest feeling. As trustees they 
have rendered valuable services to the community in the most disinterest- 
ed manner, and their administration of the Trust properties has been ab- 
solutely faultless. They must have thoir costs as trustees. 

My order as to costs would be that the costs of the plaintiffs, taxed 
as between party and party, and those of the defendants, [558] taxed as 
between attorney and client, be paid out of the Charitable Funds in the 
possession of the defendants. If the plaintiffs and the defendants agree 
as to which Fund or Funds the costs should come out they should be paid 
out of such Fund or Funds. Otherwise the matter must be mentioned to 
us, and we will either decide the question or refer it bo the Commissioner. 

I cannot conclude this judgment without expressing my sense of ob- 
ligation bo Messrs. Lowndes and Strangman for the vary valuable assist- 
ance they rendered to the Court during the hearing of this case. 

Beaman, J.:— On the first part of the case, I am in complete agree- 
ment with my learned colleague. We had thoroughly discussed it, laid 
down the main lines of our reasoning upon every material point.* and 
settled 'our conclusions before we separated in April, All that* then 
remained bo be done was to embody the results of these discussions in a 
judgment upon that branch of the case. I have only now to gratefully 
acknowledge the masterly manner in which my brother Davar has given 
methodized and exhaustive expression to our joint conclusions. 

It was not, however, by any means clear, at the end of the case, that 
we were wholly agreed upon the various questions involved in the second 
part of the case. When I left India, in April, I did not feel prepared to 
adopt, in their entirety, what I then understood bo be my brother Davar's 
reasoning and conclusions upon the rights of converts to ^loroasbrianism to 
participate in the benefits of the Charitable Funds administered by the 
defendant trustees. It was therefore understood that we should deliver 
separate judgments on this head. But it was also understood that in Ihl 
time which must elapse before we could meet and deliver judgment, we 
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1908 would give unremibbing abbenbion bo bhe priaoipal points and to each 
Nov. 28. other’s views upon them, so tbab, if possible, we might, after all, 

avoid bhe necessity of any difference of opinion, even of pronouno- 
"Kir i.s judgments. A considerable amount of correspondence 

L* passed between us, and since my return wa have further elaborately 
38 B. 809=11 discussed the whole evidence and every argument which has occurred 
Bom. L. R. ijq or been suggested to us by Counsel, for and against the right 

t^Tqi*** 2V [359] 0^ converts to participate in the benefits of the Funds. In addition to 
* 0. 701 these personal conference?, I have carefully studied the elaborate second 

part of Davar, J.’s judgment ; and while I am doubtfull still whether we 
look at all parts of the complicated question eye to eye, it is a source of 
great satisfaction to me that I am able to agree with the main conclusion. 
Perhaps I am led to that result by slightly different brains of reasoning, 
bub that is comparatively unimportant. I think I do nob ilatber myself 
when I say that bhe criticisms I freely offered have led to bhe modification 
of many parts of my learned brother’s judgment, and have thus made it 
easier for both of us to take common ground and give bo the principal 
question an unanimous answer. Bub I have felt, and I have understood 
too, that this was my brother Davar s wish, that I ought to add a few 
observations of my own, before disposing of the question which aroused 
so much feeling in the Pavsi community of Bombay. I shall make those 
observations as short as I can ; tbey will, indeed, bake the form of a few 
supplementary comments upon Davar, J.’s judgment. My object will be 
to make it as clear as I can, in the fewest and simplest words, why I, too, 
hold that the Trustees wore right in excluding oonverbs from bhe benefits 
of their Trust Funds and Properties, But I hope that the relative brevity 
of my contribution will nob be accepted as a measure of the time and 
thought I have bestowed upon bhe case. It would have been easy (or 
me, in the ample leisure of my recent holiday, bo have gone with the 
utmost minuteness into every detail : I refrained from doing so, — first, 
because I hoped that we might end by agreoing as substantially we now 
do ; secondly, because I am sure, that the true ground upon which our 
conclusion rests is, while a very sure, yob a narrow ground, the oharaoter 
and limits of which admit of short and easy statement. - 

Before I come bo that. I must deal with a preliminary legal objection 
which has occasioned my learned brother and myself much anxious 
thought, very grave difficulty, and — speaking for myself— real and serious 
doubt. 


It arises in this way. In the Deed of 1384, the Trusts are declared 
for the benefit of all members of the Pars! community [660] professing 
bhe Zoroastrian faith. Now, when bhoje words were used, we must re- 
member two things : First, they were used by an English draftsman, who 
surely had not the slightest Idea— could uot have had, unless prophebioally 
gifted, the faintest premonition— of the use to which they would be put or 
the trouble to which they would give rise. No practical question had 
been raised about what did, or might, oonsbitubo membership of the 
Parsi Community:” whether bhe qualifications were solely religious, or 
solely racial, or a mixture of both. The draftsman thought, ae probably 
everyone else thought at that time, that the Parsi community was a 
phrase of sufficiently precise and definite connotation ; and that there 
never could be any question about the class denoted. Secondly, the 
qualifying words ‘ professing the Zoroastrian faith” were inserted not to 
exclude converts io, but converts /ror4, bhe Holy Zoroastrian faith. About 
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libati there can be no serious doubt ; and, if not expressly admitted, it was 
impliedly admitted during the progress of this case, over and over again. 
The Parsis of Bombay were beginning to be exercised in mind over bbe 
cases of converts to Christianity ; and they naturally wished bo make it 
clear that no such converts, though originally of the Parsi community, 
would be allowed to share the benefits of the Funds and Properties. 

So far all went well. It was only when the sixth plaintiff married a 
French wife, who openly professed the Holy Zoroastrian faith and was 
publicly and formally received as a convert into the Zoroastrian religious 
communion, that the jealous bigotry of the orthodox was aroused, and all 
the possibilities involved in the acceptance of such a fact began to be 
vividly realized. In the ferment which followed, the Trustees threw their 
weight on the side of local Parsi orthodoxy. Finally, they publicly announ- 
ced, as Trustees of virtually the whole public religious establishment of 
the Parsi community of Bombay, that they would not extend the benefits 
of their funds to converts, or allow converts, the use of their places of wor- 
ship and burial. Thereupon seven members of the Parsi community of 
Bombay obtained the consent of the Advocate- General and brought this suit 
[661] with the object, inter alia^ of getting a declaration out of the 
Court that converts were entitled to all the benefits of the Trusts admini- 
stered by the defendants. There is no convert amongst the seven plaintiffs ; 
for all the purposes of this branch of the case, their rights are fully 
admitted. And the defendants contend that they cannot maintain this 
suit for or on behalf of unascertained and undefined persons. Put in the 
simplest, least technical language, that is what this preliminary objection 
comes to. My brother Davar, after, as I have the best reason bo know, 
very long and very anxious consideration, has been forced to the con- 
clusion that the objection is well founded and that the suit, so far as this 
relief is sought, must fail. I need scarcely say that I entertain the 
highest opinion of my learned colleague’s learning and ability, that his 
mature conclusions thus painfully reached must and do command my 
respect, and that should I feel bound to dissent from them, it would only 
be with the utmost diffidence and a lively sense that I am on extremely 
debateable ground, First, I want to clear the air of some high-sounding 
and justly-venerated phrases. Chief of these are, that no Court could, 
without abhorrence, decide against parties who have had no opportunity 
of being heard before it. Secondly, that even if we were to depart so far 
from fundamental principles of the administration of justice, the decision, 
if against the converts and in favour of the trustees, would be utterly 
nugatory, as it would nob bind those who were not parties bo the suit. I 
may, I hope, humbly say that no Judge is more desirous than I am of 
doing justice— no Judge can be more sensitive than I am to any breach 
of sound judicial principle. And if I do nob feel that abhorrence which I 
understand my learned colleague feels, at the bare idea of deciding this 
question on the present array of parties, which does not include a single 
convert, I think there must be a reason and a reason not very difficult to 
find. We must not, I think, allow reason to be drugged by sonorous phrases, 
or our judgments to be so overweighted by a splendid and time-honoured 
maxim, that we cease to be able to discriminate between cases in which 
it is, and oases in which it really is not, applicable. Sometimes it is nob 
easy to correctly discriminate. It may as in the present case, need 
searching analysis. But, in every case, we [562] must carefully scrutinize 
the actual facts, before we apply any wide generalization bo them ; aijd 
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we must) be sure, before wo consent) fco do so, that) fcho result will not ba 
to defeat, rather than further, the true object, to attain which the general- 
ization has been formulated. 


Now, if I thought fora moment that by deciding in this case — and on 
__ the abundant materials which have with unremitting industry and 
consummate ability, been collected and laid before us — against the right 
8B=B M. L* of converts to share in these Trusts, there was the least, the remotest 
T. 301=3 I. chance of doing injustice to any convert now in existence or yet to be 
C. 701. born, I should go wholeheartedly with my learned brother, and say 

emphatically “ I will be no party to such a decision.” But are we not 
allowing ourselves, in making such a supposition, to be carried away by 
the sound of familiar words V Here we have wealthy and representative 
men of the Farsi community coming forward to fight for the right— a 
right which may fairly be treated as an abstract right —of all converts, 
present and future, to share in certain public charities. They spend 
money like water to have this question thoroughly thrashed out ; they 
retain the most eminent men at the Bar ; everything which human 
ingenuity can do is done to make out the strongest possible case for the 
converts. It is not as though any particular convert could have a case of 
bis own. The question has to be answered by reference to matters finally 
settled before any person now living waa born. It is as certain as anything 
in human affairs can be, that no convert yet to be made could have any 
thing more to say to any Court on his own behalf than has been so ably 
said for the whole of his ola s (if it is strictly correct to speak of potential 
and future converts as a class), at the instigation and expense of these 
plaintiffs. If it were conceivably possible that at a future day soma fresh 
convert were able to lay before the Court materials which have not been 
laid before us, that. I apprehend, could only be by the connivance and 
assistance of old Parsi families who at the present time belonging to the 
orthodox party, have intentionally kept those materials hidden from us. 
But that is so unlikely a contingency that, except for the purpose of 
re-eufoToing an academic argument, it seems [563] to me that it 
might be wholly ignored. Now. I understand that my learned 
brother, who has felt the pressure of this argument so strongly, admits 
(for its limited purpose) that had there been one convert joined with 
the seven plaintiffs, the argument would have had the bottom knocked out 
of it and would have been utterly annihilated. If that is so, and it clearly 
must be, it is easy to show that tho high ground it takos is, in fact and 
truth, utterly illusory and untenable. T.jot us suppose, for example, that 
one of the alleged converts of tho lowest class had been made a party 
plaintiff —some illogitimato child of a Dabri woman. Is there any human 
being who can seriously contend that such an addition to the array would 
have strengthened the plaintiff s case, or made a decision of the Court, 
adverse to converts generally, less unjust to all reputable converts yet bo 
be born and made V If it is abhorrent to any Judge’s sense of justice to 
decide against parties who have not been heard, that abhorrence ought 
not bo be capable of being so easily removed. Yet, for the purposes of this 
argument only, I repeat, it would have been completely and effectually 
removed, if for example instead of making Sonabai a witness she had been 
made a party. What would have boon tho real, the substantial difference? 

oUimft^ everything she knows. She 

Si V. examined and cross-examined. 

Because she is not a party, it is suggested that we should be violating 
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the best traditions of justice by now deciding against the right of converts 
to share in these charities. If she had been a plaintiff, we might have 
come to the same decision on exactly the same materials, without a qualm. 
I confess that this seems to me hyper-sensitiveness. Again, it has been 
suggested that in the absence of a convert-party-plaintiff, wa have no 
guarantee against this suit being, from beginning to end, collusive. How 
are we to know, I am asked, that this is not a deep plot, oouoooted between 
the plaintiffs and the defendants, to obtain a decision, barring the rights 
of converts ? The short answer to that is that the learned legal gentlemen 
in charge of the plaintiffs’ case are hardly likely bo have countenanced, in 
the first instance, and to have spent themselves as they did in brilliant 

and persist- [564] ent efforts to make good a collusive case, and a case 
which they must have known to be collusive. Of course, that objection 
is not seriously pressed against this particular case ; it is merely brought 
upon the general question of principle. No one who has taken any part in 
this case, no one who has attended the hearings or read the reports really 
doubts for a moment that everything which money, talent, and energy 
could do has been done for the converts, for more than any one — or any 
dozen of them — could have done for themselves. • So far, then, as there 
is any risk of doing injustice to persons not before the Court goes, I cannot 
speaking for myself, treat that risk here seriously. If in any suit of this 
kind, joining single convert, would have enabled us to decide the question, 
and in the event of our decision being against the rights of converts to 
share in the funds would have made our decision binding on all converts 
present and future. I think, notwithstanding the impressive and imposing 
line of argument I have been dealing with, we might with the lightest 
hearts have held ourselves free to give the same decision, in a suit framed 
as this suit was framed, upon the materials collected by the plaintiffs, 
resting confidently assured that any number of actual converts added 
would not have helped us to a fuller or better and fairer understanding of 
the collective case or individual oases on which their joint or several 
claims rested. So, too, when it is contended that, if we were to decide 
this question in a suit constituted as this suit is constituted, our decision 
would not bind any one who was not a party to it, wa must be quite sure 
that that is so, before we give such final and far-reaching effect to the 
argument ; for this really begs the whole question. Concisely put, 
that question is : Whether this relief can be obtained, at all in a 
suit under section 639 ? Of course, if it cannot, then cadit quaestio ; 
for this suit is under section 639, and under no other section. Obviously, 
then, if this relief is not of the kind contemplated by the section, we 
cannot give it in this suit. But this, though interlaced with the 
argument ^ upon general principle which I have just dealt with, is 
really quite a distinct argument. It has to be faced. The point is 
subtle and difficult. No authority seems to cover it. If it should 
turn out that the relief is of a kind which might be sought and 
[585] awarded in a suit under section 539, when we do away at one with 
the second of the first-mentioned general objections ; for an Advocate- 
General s suit under that section does, I apprehend, bind every one, and 
a decision in such a suit — that the Trust did not contemplate the admis- 
sion of converts — would be final and decisive of the rights of all converts, 
present and future. And further, it must, I think, be admitted, that if this 
relief could be claimed in a suit under section 539, then the addition of a 
single convert to the array of plaintiffs would remove the last objection to 
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tho view fehftb the decision in such a suib would bind all converts. Bub I 
have already shown, I hope, that that objecticn has no substance, is pure- 
ly sentimanbal and academic — at any rate, for the purposes in hand ; that 
the addition of a convert would nob have thrown the millionth part of an 
additional ray of light on the vexed question — -would, in fact, have been no 
88B. 509— 11 more than a purely formal and deferential oomplianoa with a most salutary 
88=8*11* L* Pf**^ciple. I shall in a moment have occasion to point out a much more 

substantial reason, than any reason of that kind could be for adding a 
convert to the array of plaintiffs, against doing so. But first let me con- 
sider very carefully wbobhor tho contention that no relief of this kind can 
be obtained in a suit under section 539 is sound. V/e heard a great deal 
during tho argument about " rectification” and “construction.” It seems 
to me bo be hinted, if nob clearly stated, that, while the reobifioabion of a 
Trust Deed might possibly be a'^ked in an Advocate General’s suit, Courts 
could only be aaked to construe by persons who were directly interested 
in the construction they wished to get. Now, I do not think there is so 
much magic in the words ” construction” and " construe,” or any such 
sharply-defined distinction (for the purposes of this argument) between 
construction and reobificAtion. However that may be, I am now more 
concerned to see whether what the plaintiffs really want the Court to do, 
is what the Court can do, when a suit under section 539 is brought 
before it. It will, of course, be at once observed that that section, after 
an introduction containing very general words — as, e.g., ” whenever the 
direction of the Court is deemed necessary for the administration of any 
such Trust,” — goes on to say that the plaintiffs may obtain a [866] decree 
for five specified objects, after which come the words or granting such 
further or other relief,” And it is, I understand, the opinion of my learned 
brother that the relief wo are now oonoerued with does nob fall within 
any of those five objects and cannot bo included under the following words. 
Those, it is said, must be read as cjusdein gentris. I confess that this is a 
most serious difficulty, and if my learned brother is right as he very likely 
is, there is an end of the matter. I am not myself — and never have been 
much in love with the ejusdem generis rule. It is boo vague. If it 
means anything more than a tautologous re-affirmation of what has gone 
before, it must mean so very much more. What is relief of the like kind ? 
Certainly nob of a kind so like as to be practically indentioal. That would 
make the words mere surplusage. I should be disposed to think they 
meant such further or other relief as, from the nature of the introductory 
words and the exemplifioatory oases, appears to tho Court to be appropriate 
in a suit of this kind. As, for example removing fraudulent trustees, 
restraining a breach of tho trust, and so forth. The words I have already 
Quoted seem to me to be peculiarly applicable to the concluding words, 
such further or other relief . When the direotion of the Court is deemed 
necessary for the due administration of the trust,” then any person inter- 
ested in the trust can come in and ask for such directions. Now what direc- 
tion could be deemed more neoessaiy for the duetadmiuistration of snob 
a trust as thia than a clear enunciation of the true scope and object of the 
Trust Funds and Properties ? We have the beneficiaries divided on a quos- 
^on and a very diflicult question— of priuoiple, namely, whether tho 
Func^s and Properties wore intended for the use of convert^. Korno 
say they were, others say they were not. The Trustees took up a strong 
partisan attitude, and announced publioy that in their opinion they 
Fere not; and fuitber declared that they will enforce that view, 
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whether the rest oE the oommunity like it or not, by excluding all converts. 
Here is a fundamental question of principle affecting the whole scope 
of the trust. It is not really a question of the right of this or that 
convert, bub so stated a profoundly religious question which may be 
assumed bo lie at the root of all great public religious endowments. Any 
[567] person who believes that his religion enjoins proselytising, and 
wishes to spread it and make converts, might, it seems to me, without 
any undue straining of language, be said bo be directly interested in 
ascertaining whether the monopolists of the whole local religious endow- 
ments were right or wrong in declaring that they would nob allow con- 
verts, whatever the religion might say about it, to use those places of 
worship and burial, or to have the benefit of the Funds. Let us look for 
a moment at what would be the practical consequences of adopting the 
view which has commended itself to my learned brother. No suit for 
this kind of relief will lie under section 539. Very well. Then there are 
only two other suits possible : one, the ordinary suit ; the other a quasi 
public suit under section 30. Bub those are private suits, in the important 
particular that the decision in them would nob bind anyone who was not 
a party. Nor, as was suggested, do we derive any assistance from section 
437. I will prove this shortly and conclusively. Let us suppose this case 
reversed. Let us suppose that the trustees had decided to admit, instead 
of to exclude, converts of every nation, caste, and creed. Now, there can 
be no doubt, I think, that any orthodox Parsi, who objected to worship- 
ping with the so-called Bhangi converts, would have a very real and sub- 
stantial grievance. Bub if he could nob bring a suit under section 639, bo 
get the matter set at rest, once for all, what must he do ? He cannot use 
section 437, for ex hypothesit as the most cursory perusal of the language 
of that section will show, it would land the suit in an impasse and a glaring 
reductio ad ahsurdum. We should have the trustees brought into Court 
to ask the Court to make them undo just what, in defiance of the sense 
of the community, they had resolved to do. The Trustees would want to 
let the converts in— the converts who could be the only defendants would 
want to come in; and yet the trustees (if that section is to be used) would 
have to ask the Court to order them to keep them out. This is plainly 
absurd. Then, are the aggrieved orthodox party to bring private suits ? 
If they do, no convert is a party: it will be a suit between them and the 
trustees, and there will at once be a failure of the cause of action. If they 
add as many converts as they can find, still the decision will only bind 
the [568] parties. And precisely the same if the suit is brought under 
section 30. There might not be more than two or at most ten converts 
alive. If they vyere joined under section 30, then of course they would 
all be bound by the decision. But the day the decision was pronounced, 
another half score of converts might be made, and the trustees might say: 
Well, we don’t know anything of these people : they may have new and 
special claims; we are going to admit them; and so ad infinitum. The 
unfortunate orthodox party would have to be bringing suit after suit, till 
they and the trusts and all concerned were utterly ruined. Just the same 
if the case stands as it does now — there could be, there can be, no finality. 
Surely, it could not have been the intention of the Legislature to expose 
great public charities to eternal litigation. But if not, then it must have 
been the intention of the Legislature to have questions of this kind settled 
once and for all by a suit under section 539. If that was the intention of 
(he Legislature, as I can hardly help thinking that it was, let me revert 
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to the point whotbor it is necessary — or for that matter lawful — to join 
one of the unascertained X class, to establish the principle for which they 
represent the suit is brought, as a party plaintiff. The difficulty I adverted 
to, and which I still foel to be a real difficulty, pointing clearly to the true 
nature of a suit of thi'^ kin^l, is that a suit can only be brought under 
section 53'J by a party interested in the tru^t — “any two or moro persons 
having an interest in the trust.” Now, it is clear that the object of the 
suit I am dealing with is to have it judicially determined whether converts 
qua converts (nob whether this or that individual convert has any indivi- 
dual right) arc, or arc not interested in the trust. To join them or any one 
of them as party plaintiffs would bog the whole question in issue. One sec- 
tion of the beneficiaries says converts are interested in the trust; another 
body says they are not. It seems to me that if that is a question proper to 
be agitated in a suit under soction 539 at all, it must be agitated by persons 
who are admittedly interested in the trust, and are really fighting 
not for individuals but for a great principle of administration. These 
are some of the principal reasons which have led me — though, I have 
[669] already said, with the utmost deference and respect to my learned 
brother Davar — to dissent from his finding on this preliminary issue. I 
believe that we have tho power, at the instance of the plaintiffs in a pro- 
perly-constituted suit — as I also believe this for this purpose to be under 
section 539 —to go into the question whether the Founders of the trust in- 
tended that it should bo for the use of converts as well as those born in 
the Parsi faith. 

i cannot help adding that I think it would have been better if the 
legal advisors of the defendants had -prossed this preliminary issue on us 
for decision when tho case began. They may undoubtedly well reply : 

“ We took the point in our written statement ; we raised it in our issues ; 
what more could we do 

But that is not such a complete answer as at first sight it appears. 
When the case opened, wa had to liston, as the practice is, bo the plead- 
ings read at a great rate. These wore immediately followed by a string of 
thirty-six issues— many of an involved and boohnioal kind. These we had 
to take down as fast as we could, and in such oiroumstanoes it is utterly 
impossible for a Judge to bake in the full Eignifioanco, or, for that matter, 
a tenth part of tho significauco, of the case which is being made. HerOt 
the moment tho issues wore down and before — speaking for myself — I 
had had time bo give a thought to them, Mr. Lowndes got up, and, on behalf 
of the plaintiffs, protested against tho practice of counsel for the defen- 
dants framing the issues and Hinging them like this at the Court. He 
added that, in his opinion, there were really only one or two material issues 
(amongst which this one was of course nob included) to which the atten- 
tion of the Court need bo directed. And be asked us to frame issues on 
these Hues for ourselves and to negloot tho thirty-six issues which had 
just been read to us. To this, my brother Davar — who has had very great 
experience at the Bar before be was elevated to the Bench— replied that 
all who frequented tho Original Side Courts knew what the practice was; 
that it was well ostablishocl; that defendants were always allowed the 
freest hand in framing issues ; bub that, as the case wont on, a very large 
percentage of [670] them dropped out and were never heard of again. All 
IS time oouusol for tho dofoudauts sat by and made no comment And 
It was after this pvotosb by Mr. Lowndes, and ray learned brother’s answer 
Do it an answer whiobi looking back on it, I think distinctly invited oon- 
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tradiotion, if, as it) has turned out, there were inoluded in this long list of 
issues, issues other than those which Mr. Lowndes told us were the only 
material issues— that the trial began. Davar, J., had intimated that we 
might take it that many of these issues were in accordance with the usual 
practice, merely raised ex majore cawela. He had intimated that, as 
usually happens, we did not expect to hear more of a large percentage of 
them. We had had our attention drawn to all that the plaintiffs’ counsel 
thought material. The defendants heard all this. They must have known 
that we did not realize that there was among these issues a very serious 
P^®Ji“inary objection to going on with the suit on the understanding stat- 
ed by Mr. Lowndes. Then was the time, it seems to me, for the defen- 
dants learned counsel to inform us that, whatever might often happen 
here there was a preliminary objection, not raised at all ex majore catotela 
but an objection which the defendants contended would ha fatal to this’ 
which was, when the suit began, by far the most important part of the 
whole case. Had counsel told us then precisely what the nature of the 
objection was ; had counsel insisted, as I think they ought to have insisted 
upon our disposing of it as an issue of law in limine, we could have heard 
all that was to be said about it in a few hours, at the most, and have then 
given our decision upon it. Had that decision been in favour of the defen- 
dants, there would have been an end of the suit. For it is almost certain 
that at that time the plaintiffs would not have gone on with the issue 
dealt with in the first part of my learned brother’s judgment, if the sixth 
plaintiff had known that the one question in which ho was vitally interest- 
ed could not be decided. Either the plaintiffs would have amended their 
plaint and got a proper array of parties, or the whole litigation would have 
been brought to a summary end. But the course which the defendants took 
has lad, in the case of my learned brother— and might have led in the 
case of both of us-to this most unsatisfactory result. After spending 
LO/IJ months of time and thousand of rupees ; after inflaming the nas- 
sions of the whole community and flooding the Court with unsavoury 
evidence ; after squandering the moneys of the trust as well as those of 
private individuals who believed, and had every reason to believe tha 
the Court was enquiring into this question of the converts, we are told 

that we really have no power to deal with that at all, and we are very 
likely told so quite rightly. Now, I do think that the Court has a ripht 

M vTll” ’‘’■® engaged in a great case, a pobt 

so vitally important as this point has turned out to be, shall not be kent 

in reserve for a single hour. I think we ought to ha;e been told, the 

momeirt the issues were read, that the defendants confidently relied on 
this point ; that the defendants relied on that issue as one that would 

Plaintiiff’B claim in respect of the convert question • and 
that, being purely a legal preliminary issue, the defendants insisted upon 
toe Court dealing with it tn hmine. As it is, the whole of my brother 

Uavar s otherwise valuable and instructive judgment on this part of the 
case IS merely o6if«r ; and, of course, if he is right, any thing which I 

may have to add is obiter too I cannot help thinking that this is deplor- 
able. It may be the fault of the system, it may have been largely our 
own faults. I certainly do not wish to shirk any part of the responsibility 
which may fairly be mine. But it is clear that counsel and Ss are 
veiy differently situated at the beginning of a heavy case. Counsel nre 
sumably know every in and out of it. Counsel know the strong and the 
weak points. A Judge must come to every case with a perfeLy open 
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mind, and ho is at) a disadvanfcaga, where the case is extremely 

complioatod, if counsel will not help him in every way with the utmost 

candour 

Having no partially cleared the ground, I will deal as shortly as I can 
with the main question. To understand the question itself and the man- 
ner of its development before us. we must turn again to the Trust Deed 
of 1884. Here, as I have said, the trustees declare themselves to be 
trustees of practically the whole public religious establishment of the 
Bombay Parsis, for the benefit of “members of the Parsi community pro- 
fessing the Zoroasbrian faibb"; and later, when it was sought to introduce 
[672] a foreign convert, they construed the terms of that declaration in 
such a way as bo exclude from the benefits of their trust all who were not 
born of Parsi parents or who did nob come within the definition of Irani 
Parsis ; and further, they limited Par^^i parentage to the father, thus 
excluding children of a Parsi woman by a foreign father. To this 
the plaintiffs demur. They contend, in the first place, that the trustees 
have wrongly declared the Trust in the phrase I have quoted; in the next 
that if that phrase correctly declares' the scope and objects of the trust, 
the defendants have wrongly construed it. The plaintiffs say that the, 
phrase may bo unobjectionable in itself, but its real meaning includes all 
who become members of the Parsi community by conversion and thence- 
forward profess the Zoroasbrian faith. In other words, that the Pasi 
community means nothing else, and consist of no other persons than those 
who profess the Parsi or Holy Zoroastrian religion. And the plaintiffs 
propose to prove this contention by leaving evidence of the practice from 
old times of the Bombay Parsis in this respect, as well as any and all 
evidence throwing any light upon the true intention of the Founders of 
these Trusts at the time of their foundation. This course was at once 
and strenuously resisted. The defendants contended that the Statute of 
Frauds was a conclusive bar, and that the plaintiffs could not go behind 
the Deed of 1884. I may say at once that my learned brother and myself 
fully discussed the elaborate arguments which were addressed to us for 
days together on this point. We have read and duly considered all the 
authorities. And long before the case ended, we were agreed that the 
defendants’ contention was unsustainable. I shall content myself with 
saying now that I entirely concur in what has fallen from my learned 
brother in disposing of this objection. Ho has expressed — admirably 
if I may say so — our joint views, with the principal reasons upon 
which we rest that part of our decision. I would only add, avoiding 
technicalities and using the simplest words, that where a body of per- 
sons solemnly declare iu a formal Deed that they hold properties and 
money on trust ; where they further declare the objects of that trust, 
as they understand them ; whore they are intpossession of whatever 
documentary evidence there may bo accompanying the foundation [573] 
of the trust and showing what was the iubonbion of the Founders, 
it appeared to me. and still appears to mo, preposterous that they should 
seek to prevent the Court from obtaining, whencesoever it can, by parol or 
writing, proof of what the Founders of these trusts really meant. The 
defendants say they meant one thing: the plaintiffs say they meant another. 
The defendants say that the plaintiff's may not prove their allegation 

because of the provision of section 7 of the Statute of Frauds. In effect 

they say: We are the final authorities by reason of that Statute : we are 
the only people who can now decide what the object of the settlors was. 


360 



V.] SIR DINSHA MANEKJI PETIT V. SIR JAMSETJI JIJIBHAI 88 Bom. 874 


There is nohhing in the case law, as far as I can see, to warrant such an 
obviously perverted application of the Statute of Frauds. So applied, it 
might well indeed, be called a Statute of Frauds; not as a Statute to hind- 
er, but to further, fraud. In my opinion, the Statute — or, let me say, the 
section of the Statute on which the defendants rely — -is no longer appli- 
cable, if it ever was applicable, to this country. And I am also quite clear 83 B.B09=ill 
that, even if that section is applicable, its requirements are amply satisfied Jf* f” 
on the authority — to cite one case only — ^of Boehefoueauld v. Boustead (1), T. sois'ai. 
by the facts of the present case. I have not and never had any doubt C. 701. 
that the course proposed by the plaintiffs is not only a proper course, but 
the only course w© ought to follow. We have to decide — if we have to 
decide anything — whether the trustees have rightly understood and given 
effect to the objects of those who entrusted the properties and monies to 
their keeping. How are we to do this, if not by searching exhaustively 
into the past, and weighing whatever evidence may be there found throw- 
ing light on the intentions of the Founders? The defendants avow them- 
selves trustees, and it is noti for the trustees, who are virtually charged 
with — as I Understand it — a breach of trust, to shelter behind the Statute 
of Frauds and say to their accusers: **You may not prove anything at all 
behind our own construction of the trusts committed to us.’* Doubtless, 
having brushed aside a technical bar-^which, I think, should never have 
been interposed— we are still to be strictly guided by the rules of evidence. 

We are not [574] so to extend our enquiry as to take in mere hearsay, or 
any matter which ought not to be the material of proof in a Court of Law. 

That is a distinction which, after our interlocutory ruling on the technical 
plea, seemed to me to be ignored and to have given rise to some dissatis- 
faction in the minds of those learned gentlemen who had the onerous and 
responsible duty of conducting the defendants’ case. And in many in- 
stances I, speaking for myself, felt that we were going much too far afield, 
and encumbering our record with what was not, strictly speaking, evidence 
at all. But my learned colleague thought, that, in a case of this kind, we 
should always err— if we must err — ^on the side of liberality. And very 
likely he was right. It is after all easy, when a case is finished, to sift 
out the good from the bad evidence. It is not so easy to do this in the 
stress and heat of the actual enquiry. If, on close examination, our 
record shows that we have let in a good deal of useless, or even irrele- 
vant matter, I am sure that my learned brother’s able and exhaustive 
judgment will show that we have not given any weight to that portion of 
the’evidenoe. 

Starting, then, from the causa eausans of this litigation — the words 
of the Deed of 1884 and the subsequent construction put upon them, the • 
plaintiffs* case — put summarily and syllogistioally, as I understand it— is, 
all these trusts are public religious endowments and charities. They 
were founded not for racial or tribal, but for religious purposes. The 
founders €x Jtypothesi intended them — .since they are not only part of but 
virtually the whole public religious establishments of the Parsis — for the 
benefit of all professing the faith of that community. Who, then, profess 
that faith ? Can it be said that only those who are born in it profess it ? 

Certainly not. For we can easily prove (and this has since been admitted 
over and over again before us) that the Zoroastrian religion was originally 
a proselytising religion; that its tenets not only permit but energetically 


(1) [1897] 1 Oh. 196. 
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1008 enjoin bbe making of oonverbs. It), bherefare, follow9 bhab, where a reli- 

Nov. 28. ginn notoriously enjoins conversion, and where devout members of that 

religion found public places of worship and burial for the use of those 

OBiGiNAU who profess that religion, they must have oonbemplatod — they must be 

deemed to have contemplated— [575] converts to the religion partioipat- 
33 B 509=11 ing in the benefits of such endowments. Any other view lea^ at once 

Bom. L. K, to this practical absurdity, that you have a great religion ordering oon- 

85=6 M.L. version, and yet refusing to allow converts any lot or part in its public 
T T 

C 701 religious communion. 

That is, I believe, a fairly accurate statement of the plaintiffs' main 
argument. It is an extremely powerful and convincing argument. For 
many months, reflecting over the whole case, I was inclined bo accede to 
it. I was greatly pressed by its simple logic. And I may add that I do 
not thin\ it gained anything from the oral evidence which was led by the 
plaintiffs to supplement it, and to show that not only was this conclusion 
a priori irrefutable, but that the practice of the community was consis- 
tent with it. The a posteriori line of demonstration almost at once show- 
ed signs of inherent weakness ; these rapidly accumulated, bill the able 
and indefatigable counsel for the plaintiffs himself awoke to the rather 
obvious pitfalls in his path, and appealed bo the Court to help him to 
decide whether he should go on with this kind of evidence. Wo, of course, 


could say nothing ; and Mr. Lowndes rather abruptly stopped calling his 
convert evidence. That evidence has been fully dealt with by my brother 
Lavar. With the exception of one or two semi mythical oases — as, for 
instance, the Habshis — it must be perfectly plain bo every one who heard 
the evidence given, or who has taken the trouble bo study it since, that it 
had nothing to do with conversion in the sense in which we are asked to 


deal with that question. Admitting illegitimate children, or, for that 
matter, adopted waifs— to put the most charitable oonsbruobion possible 
on some of the instances — into the Pare! faith and communion, is alto- 
gether different from allowing adult conversion from one faith to another. 
By far the strongest instance was that of Sonabai. And even if we con- 
cede that all those who have given evidence about her have told the truth, 
and nothing but the truth, what does it amount bo ? She may have been 
smuggled in infancy into a Farsi family, and brought up as a daughter of 
the house, duly invested with the Sudra and Kusbl, and married to a Parsi. 
Thenceforward she may have been allowed to worship in the Fire Tem- 
ples. But who was to know anything about her real origin? 

[876] Having regard to the rest of the evidence, it becomes only too 
^ plain that illegitimate children of Parsi fathers were in the same way 
smuggled into the Community, ©specially in the mofussil, where the 
Parsis were scattered and under little cr no communal control. If any 
orthodox Parsi, after Sonabai was grown up, bad entertained suspicions, 
he would probably have quieted them by assuming that she was a natural 
child of her adoptive father. There was too much dirty linen of this 
kina, in too many reputable Parsi families, for any one to be over eager to 
wash it all in public for tho aako of a doubtful principle. As to what hap- 
pened when Sonabai came to Bombay to give evidence, the same consi- 
derations apply. I do not doubt she did frequent some of the Fire Tom- 

u drowsed as a Parsi woman, who was to know any- 

thing about her? I do not say. of course, that had the priests known, 
they would at once have turned her out. That would be going too far yet, 
and begging the question raised by this part of the evidence. For the 
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plaintiffs’ case is that because she was a convert, she was allowed free 
access to the public places of worship. All that I can yet feel justified in 
saying to that is that I do not see how any one was to know whether she 
was a convert or not. It would, of course, have been different had she, 
before entering, announced herself as a Hindu converted to Zoroastrianism. 
But nothing of that sort is alleged. Suppose we in England were as strict 
as the orthodox Parsis in Bombay are, how could anyone in, say, St. Paul’s 
Cathedral, know whether every quiet and orderly member of the congre- 
gation had the requisite qualifications? I consider the whole of the oral 
evidence touching alleged conversions in Surat and other places utterly 
worthless. No doubt, had it been possible for the plaintiffs to prove a 
well-established custom in conformity with the precepts of their religion, 
of making converts and admitting them to full religious communion, 
this would have done them great service. But the failure to prove 
this does not, in my opinion, do them anything like proportionate 
disservice. Indeed, I think too much stress has at various times been 
laid upon usage. I thought from the first that when the plain- 
tiffs had established the propositions, — (a) that the Zoroastrian religion 
[577] enjoined conversion, (b) that the properties and funds in suit 
constituted virtually the whole public religious establishment of Zoroas- 
trianism in Bombay, it lay rather on the defendants bo show that converts 
were not entitled to participate in the benefits of that establishment. But 
the plaintiffs went cheerfully on at once to try to convince us that many 
converts bad, from time to time, in comparatively recent times, been made 
and admitted to the Temples and Towers. So far from proving anything 
of the kind, all that that evidence has revealed is that many moiussil 
Parsis kept alien mistresses, had illegitimate children by them and brought 
up those children as orthodox Parsis. Now, the defendants have admitted 
all along that the bastard children of a Pars! father are eligible and may 
be admitted to the Zoroastrian communion. So far, then, as the oral 
evidence goes, the plaintiffs were very soon seen to be beating the air. It 
is true that this evidence was meant to prove conversions in the proper 
sense of the word ; but no one can seriously contend that it does do so. 
What the defendants deny is the right of any foreign convert, in whose 
veins no Pars! blood runs, to become a member of the Patsi community, 
and as such to share in the benefits of their public religious and charitable 
endowments, And I cannot say that the oral evidence discloses any 
instance of the kind contemplated, or any instance remotely resembling 
it. Again, I must insist upon the distinction between conversion of the 
kind we really have to deal with, and adoption in infancy. One solid 
reason is that while, in the first case, all the oiroumsbanoes would be at 
once known, in the second, it must always be a matter of real doubt 
whether the adopted infant was really of foreign extraction or an illegiti- 
mate child of a Parsi father. And when we are asked to decide whether 
converts qua converts, as distinguiBhed from bastard children of Parsi 
fathers, are entitled to share in these trust properties, such evidence as 
the plaintiffs have offered us — oral evidence, 1 mean — is seen at once to be 
utterly valueless. This is not necessarily so when we come to consider 
the documentary evidence. That stands on quite another footing. Bub, 
while I think of it, I will shortly deal with one point which seems to 
have obtained undue prominence at some stages of [578] this long litiga- 
tion. I may be wrong, bub I think the defendants relied, and strongly 
relied, upon what they called the long, uninterrupted, and uniform usage 
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of the Parsis in India tio the contrary. And, speaking here with the 
utmost deference and respect, I think that that consideration bad some 
weight with my learned brother. With me it carries absolutely none. 
What IS the position ? The defendants admit that their religion enjoins the 

making of converts. But they say that, since the Parsi emigration from 

38 B 60B»11 PQfsia some twelve hundred years ago, the Indian Zoroastrians, commonly 
Boia. L. R. known as Parsis, have never carried out that religious precept. And they 
85=3 H. h. j. 0 iy on the absence of all conversions, in the proper sense of the word, to 

prove a custom abrogating one of the fundamentals of their religon. In 
‘ ^ ' this connection, reference will probably be made to a case decided by 
Scott, J. some years ago, in which it was held that long-establiehed usage 
overrode the canon law. The Zoroasbrian religion forbade, as the learned 
Judge held, infant marriage. But the Indian Zoroastrians were shown to 
his satisfaction to have uniformly practised it. Ho accordingly decided in 
favour of infant marriage. That no doubt was a very proper and just 
decision in the circumstances of the case. But how does it bear on this 
question V I do not think it has any bearing at all. Thera is a perfectly 
plain and intelligibe distinction between a positive or affirmative, and a so- 
ealled merely negative custom or usage. The latter is nob, in strictness, a 
usage or custom at all. lb is, as soon as the proposition is fairly stated, 
clearly absurd bo reason from mere non-use to the contrary affirmation. 
The Zoroasbrian religion eejoins making converts. Bub for many years 
we have nob made oonverts. The^'efore, although we still profess 
that religion and revere all its essentials, we rely on a custom 
of not making converts, to abrogate the positive commands of our religion. 
That is what the defendants would say on this point, and it only needs to 
be stated to be set aside as absurd. There cannot be a custom of not 
doing a thing. Ciroumsbances may have combined to render it undesirable 
or impossible, and so a practice may have fallen into desuetude. But as 
long as the cardinal dogmas of the religion itself have remained un- 
changed, their efficacy, whore, as here it is freely admitted, cannot be 
[6793 impaired, much less destroyed, by inability or unwillingness to 
obey them. It is as much the duty of every pious Zoroasbrian to-day to 
make converts as it was in the remote past. As a general abstract pro- 
position, 1 think that is self-evident. 

Now, let U 0 look a little closer into the origin and justification of the 
alleged negative custom. The most oithodox, the most bigotted, cham- 
pions of the defendants’ case are agreed hero. We did nob make converts, 
they say, since we came to Indio, because we could nob. That naive 
explanation is, of course, perfectly true. But what of its effect upon the 
use to which this inability is now sought bo bo put? Look at the foots. 
The Zoroastrians were expelled from Persia, or tied from Persia, before 
Mahomedanism. Those who reaohod India wore a scattered remnant. 
They were only too glad to receive an asylum, to be allowed to live in 

peace and profess their ancient faith, lu such oiroumsbanoos. the idea of 

proselytising was impolibio and impiaobicablo. They had enough to do bo 
preserve their own faith, their own little society, against the impaob of 
great surrounding forces which, if not actively hostile, were nob alto- 

gether sympathotio). roh^^^^ social. The danger which the early 

mat^ a™ absorbed into the 

mTnZi^Z sojourned : their chief care must have been bo 

people. Any attempt at proselytism in those days would have invited 
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reprisals, Ilj would have been— regarding them, as a body polibio— politi- 
cally suioidal. They were the strangers : they were the weak and broken 
fugitives. Of oourse, they did not seek to make converts : all they desired 
was that their own people should not be converted. Because, under these 

conditions, there is no trace of any proselytising actively for centuries — 

until owing to the influence of many other evident causes, the essentially 
religious had been superseded by an essentially caste spirit when another 
and equally potent explanation begins to emerge— no inference can fairly 
be drawn that a local custom against making converts had grown up. 

Yet, in the records and documents before us, there is ample evidence 
1 think, to show that although no practical effect was [S8o] given to it 
for reasons of policy the idea of conversion was quite familiar to the 
whole Indian Zoroastrian community and frequently formed the subject 
of elaborate references, hypothetical cases, and controversial treatises I 
shall have a word or two to say on that later. I will now dismiss' the 
point I have been discussing with this observation, that while the absence 
of any well-accredited jnstance of a genuine conversion has, in my opinion 

bearing— as usage or custom negativing the canon law— on the 
plaintiffs a priori case, the fact may, and probably will, give rise to con- 
siderations of some importance when we try to ascertain what the inten- 
A foiinders of these ‘trusts were at the time they founded them 

And this clewly invites a precise statement of the real question we have 
to answer. That question is not, whether the Zoroastrian religion permits 
conversion, but whether, when these Trusts were founded, the Founders 
contemplated and intended that Converts should he admitted to participate 
in them Too much stress cannot be laid on this, because the first ques- 
tion really does not arise, while the second is the only question that does 
arise on this part of the case. It may at once be said that the Zoroastrian 
religion does admit— even does enjoin- conversion. That cannot be and 
has never been categorically denied. It is true that the so-called learned 
men who have come before us to support the defendants' case have wasted 
hours (ff our time in puerile attempts to gloss away the plain letter of the 
law. But that must be attributed partly to invincible bigotry which pro- 
verbiaUy dulls the sharpest wits, and partly to a natural stupidity and 

XV which prevented witnesses of the type 

of Mr. Modi from disentangling his own ravelled thoughts and opinions 
Passing over these interminable silly sophistries, and admitting that 
Zoroastrianism enjoins conversion, we are only one step -and that not in 
the result a very important step— on the way to our conclusion 


Here I will take up another point which occupied days and dav 
seemingly turning on the connotation of the words Parsi and Zoroastriai 
but really going deeper, and touching the root of the whole matter Pr 
shortly, the plaintiffs say that Parsi is a term of primarily religbu 
connotation, the defendants that it [581] is a berm of primaril” 
racial or tribal connotation. We were referred to dozens of book' 
nob a passap in one of which helped or could have helped to an intel 
igent solution of the djfficulby. Everyone speaking loosely knows th 

snhH« When on those facts a peouliarh 

subtle question arises, which was certainly never present to the mind 

of any of these amiable savants and travellers, their casual and uncon 

sidered use of this term or of that is in itself worthless, while sucl 

observations as some of them made upon scraps of custom neve 

rise above the level of the ordinary traveller’s tale. The case bad beer 
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much better, not to say shorter, without that mass of pedantic i^^bbish. 
The Indian Parsis, as everyone admits, came to India from l^rsia. 
were soon locally designated Parsis. because they came from Pars, or Pars, 
or Persia. Applied to them by the peoplea of India, this term simply 
denoted place of origin. They would not have called themselves Patsis. 
any more than at 6rst their fellow Persians who bad not come to India 
with them would have called them Parsis. And m this connection it Is 
interesting to note that, in the twenty to thirty passages referring to 
these properties which have been discussed at great length— early dedica- 
tions by the Indian Zoroastnans themselves -the word Parsi does not 
once occur. In all probability, Parsi was a name which no Parsi would 
have recognised or thought of applying to himself or his people in any 
special tribal or national sense, when first their exiles landed in India. 
Then the question ariaes whether, at that time, it could have any meaning 
for the community, whether it signified any national as opposed to 
religious bond? I should say probably not. And it is just here that the 
significance of the contention dives below the surface verbal definition to 
the root of the matter, namely, had this body ot exiles any common 
distinguishing bond, marking them oS from otliers and constituting them 
a peculiar people, except the bond of religion ? When they landed in 
India they were the only people in all that vast and teeming Continent 
who professed the Holy Mazdiasnian faith. Was it nob the profession of, 
and adhesion to, that faith which consolidated them and made of them a 
separate people? Or were they a separate people because, in the loose 
[582] geographical notions of those who were not of their faith, they 
had come ficm Pars ? Looked at from either point of view, they were 
foreigners. The outsider might have chosen to label them, for purposes 
of identification, by a term denoting thoir place of origin. But what did 
they themselves regard as their bond of union ? Was it the religion for 
which they bad fought, and boon exiled, to preserve which they bad 
sought refuge in a strange land, just as the Pilgrim Fathers carried their 
religion to the free air of America ; or was it some national or tribal senti- 
ment, originating in and inseparable from tho placo of their birth ? The 
answer to this, in those remote timoB, is, I think, clear and certain. What 
feeling of patriotism could have survived ? There are still, and there then 
were of course, numerous Zoroastrians in Persia. But amongst them- 
selves, Indian Zoroastrians do not call thorn Parsis, bub Iranis. The fact 
that the Indian Zoroastrian immigrants wore, rightly or wrongly, supposed 
to have come exclusively from tho Pioviuoo of Pars, amply accounts for 
the fact that tho people among whom they settled labelled thorn Parsis. 
But wa are oonoernod now rather with the way in which they regarded 
themselves. They owed no allogianoo to any Persian King : they had no 
special civil or religious rights as Persians : they had no special political 
oharaoterisbios as Persians — less still of course merely as men from Pars. 
What they did have was a very special, elevated, and ennobling religion 
their own exclusive religion as far as India was concerned, in the 
practice and profession of which they stood apart from all the alien tacos 
by whom they were surrounded. They wore in much the same case as the 
Jews — a peculiar people, with no country of thoir own, no separate 
national life of thoir own. owing allegianoo to no Parsi or Zoroastrian 
temporal sovereign, guests on sufferance of races, of peoples, who had no- 
thing whatever in common with thoir religious organization. They did not 
know themselves. I have no do«bt as Parsis, in any national sense, if io 
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any sense ab all, bub as members of the 2oroastrian oommunity In India. 
And if that is oorreot, does it nob follow that the original bond of union 
between these settlers was the bond of religion , not of nation ? Here we 
must not forget that while there may be a plain absence of anything 
[583] like what we understand by National or t’atriotio feeling, its place 
is nob infrequently taken by a tribal feeling. And it may be contended 
that, while the first immigrants of the Zoroasbrian faith were united pri- 
marily by a common religion, they were also united as a bribe, which was 
a tribe because it remained the sole repository of the one true faith. And 
once the tribal sentiment comes into being, it cannot be doubted or denied 
that in appropriate circumstances, it will develop to a degree of ezclusive- 
ness exceeding anything which is truly national. That is a consideration 
which mush not be lost sight of and may be noticed later. Bub it is pro- 
bably incorrect to describe the first Zoroasbrian immigrants as a Persian 
or even a Zoroasbrian tribe. So far from that being the case,, they were 
the shattered remnants of a great nation. Usually what has had a com- 
plete and national organization on a grand scale does not on disintegra- 
tion, break up into tribes. We have no Greek, or Roman, or Peruvian 
bribes. But here again it may be necessary to distinguish between the 
intergral factors of the whole national Unit, to see whether the predomi- 
nant factors are temporal or religious. In the latter case, the break up of 
the Nation or Empire— its overthrow by infidels or barbarians— might 
force those who survived and still regarded their old religion as their chief 
national treasure to carry it off with them, and, whore the environment, 
required, constitute themselves a kind of tribal guardians of this sacred 
possession. 

The importance of applying a searching analysis^to the use of the 
terms Parsi and Zoroasbrian from the earliest times is obvious. If, as 
the plaintiffs contend, Parsi means — and never at any time meant any- 
thing more than— a person professing the holy Zoroasbrian faith, then any 
person professing that faith, and formally admitted into it, would ipso 
facto be a Parsi and a member of the Parsi Community. Such a 
person would, under the express terms of the Trust Deed of 1884. 
be entitled to share in all the benefits of these Trust Properties! 
If,^ on the other hand, Parsi means something more than this, if 
it means one of the bribe of immigrants from Pars, then it follows that 

mere conversion to Zoroastrianism will ^not make— say, a Frenchman 

a Parsi, or entitle him to be considered a member of [584] the 
Parsi oommunity, or to share in the benefits of these Trusts. In the 
latter case, the plaintiffs fall back upon another, and really a much stronger, 
line of argument. They say that the insertion of the words "members of 
the Parsi Community, etc.” in the Deed of 1884 were unauthorized and 
at variance with the intentions of the founders. I have already observed 
that those are the words of an English draftsman who could not possibly 
have foreseen the trouble they were to cause. I have said that they were 
chosen to exclude converts from, not converts to, Zoroastrianism. And I 
do not think that, in view of the plaintiffs’ second line of attack, they 
really need the elaborate verbal criticism which has been spent over them 
But I do think that the underlying contention is fundamental, namely* 
that mere conversion makes a man or woman a full member of the Parsi- 
or call it if you please Zoroasbrian — Community, and entitles him or her 
bo all the benefits of the Trusts instituted for the public religious worship 
of that Community. I think that the words in the deed are not very 
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4Qfto importian!), beoau?G when we turn back tio fjhe earlier aooumenbs we shall 

NOV 28 find fcbah the Founders of all these trusts never used the word Parsi, but 

■ invariably spoke of Zoroastrians, those of the good klazdiasnian faith, or 
OuiginaIi J^enjbers of the Holy Zoroasbrian Community, and sq forth. And the 

real question is not bo distingui-h between the modern connotations of 
33 B 509-11 Parsi and Zoroastrian, but to ascertain what the founders meant when 
Bora. h. R. they dedicated those properties and moneys to Zoroasbrians or members of 
85^5 M. t. 7,oroastrian Community. Still I have thought it right to point out 

^ what I conceive to have been the true origin, connotation, and application 
^ of these terms, when they first appear side by side. In my opinion, Parsi 

was fir^^t used by outsiders to describe to each other -by reference to the 
place of origin -this ?.trauge new people. Outsiders could not, of course, 

have known, and presumably oared little, about the religious tenets of 
Guch immigrants. They wore foreigners, and they came from Persia. 
Enough then to describe them as Parsis. Among the Parsis themselves 
the case was altogether different. They had no reason to be proud of their 
place of origin, they bad nothing to look for from Persia. But they 
had their religion. They were [383] first and la^t Zoroastrians, irres- 
peotive of tbe persecution had driven Zoroastrianism out of 

Persia As ^^nt ou, no doubt the tribal sentiment grew and 

throve, and tb^re ^vas super-impo-^ed upon the first simple bond of 
a common religion, the bond of a common tribal descent. So that, 
as the community pro^^pered and acquired wealth and importance, it 
accepted the popular name of Parsis, as though it really were a national 
or tribal distinction. And along with this secularizing process, went 
a corresponding weakening of the original religious tie, so that, I 
dare say, it is quite true to-day to say that it is more accurate to describe 
the Indian Zoroagtrians as Parsis— thereby implying a caste, or oomunal, 
or tribal organization — than it would be to define them as men and 
women professing the Holy Zoroastrian faith. 

And Ijbat makes it the more unfortunate that the Trust Deed of 
1884, drafted bv an Englishman, should he o'^prossed as it is. For when 
we come to compare it with the earlier documents, one thing is plain, that 
whether the df'fendan^s have put the right construction on disputed words 
or not, those words ought not to have been used. It would have been 
much better to follow the language of the founders at the time they dedi- 
cated these trusts to public religious uses. Had that been done, we should 
have been spared a great deal of refined, and on the whole, profitless 
argument, and wo should also havo been spared the useless labour of 
following ooun'^el through dictionary definition'^, and the tales, opinions, 
and gossip of more or loss well qualified savants and travellers. 

If I were to find that it was the intention of the founders of these 
trusts using the words “ for the use of the Anjuman of the Zoroashrian 
Community*’ or *' for all those of the pure ^Tazdiasnyian faith,” and so on 
— -to inolude in their benefactions genuine converts to Zoroatrianisra, then 
I should not feel the slightest hesitation in saving that the Trustees bad 
no right to substitute for such words popular language like "the members 
of the Parsi Coraraunitv,’ st'll loss to construe those popular terms in 
such a wav as to exclude persons whom the founders meant to inolude. 

[886] Before going on further, right into the heart of the matter, 1 
may as well clear away some possible confusion. When we were engi^ged 

upon the Gvidenoo offorod to prove that ooas’'erts were frequently made, 

some discussion aro^o as to what ooustitutel a eon vert, or, in other words, 
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wheliher any speoifio oeremonie'? were necessary. As the ease went on, it 
became more anti more clear to mv mini that too much attention was 
bein^ bestowed upon this point. When it was first suggested, the defend- 
ants at once uncomoromisingly refused to go on with it. They told us, 
in the plainest language, that their ease was converts or no converts. 
They did not care to go into distinctions between the making of this or 
that convert. Conceding that a convert was made in the most approved 
and perfect manner, they still denied that he was entitled to the benefits 
of their funds. For mv part, T at once, and finally, accept that position. 
It is simple and reasonable and it shuts the door on what might have 
been long enquiries into ancient ritual that appeared to me likely to lead 
to no good result. It cannot, however, be denied that, while everyone 
admits that, theoretioallv, the Zoroastrian religion enjoins the making of 
converts, the leading “experts” for the defendants, from the time of the 
Select Committee’s report, have endeavoured very strenuously to intro- 
duce certain qualifications. The most general of these has, strictly speak- 
ing. nothing to do with this point, though it is apt to be confused with it 
— T mean the condition upon which all these religious leaders insist, that 
such conversions should nob do harm bo the good religion. That is an 
opportunist gloss upon sound religious doctrine which, I think, a sound 
Churchman would find it hard to defend upon any but the plainest 
secular grounds of expediency. The fact that it has gained and held the 
prominence it has throughout this case, is a convincing proof, if any 
were needed, of how completely the pure religious sentiment has been 
Subordinated the ca=^t 9 or tribal sentiment of the present day 
community. Further than this, however, strenuous efforts were made at 
various stages of the case to convince us, that no conversion could be 
a real effectual oonversiou, unless the convert went through certain 
ancient, oeremoniai, and purifioatorv rites. Now, 1 do nob propose to go 
r5873 into that question at all. We have here a very simple issue. The 
defendants say. let your convert be converted and admitted in any way 
you please; impose upon him the strictest ordeals known to your ritual ; 
and we still sav that he is not entitled to share in the benefits of our 
trust. That being the defendants’ position, it is superfluous to go into the 
question what constitutes, a valid, from the religious stand-point, conver- 
sion. But T cannot refrain from making one observation. The extreme 
orthodox party, who are most jealous of the prestige and exclusiveness 
of their communitv, appear to think that wore this a question for us to 
dooide, we ought to lay it down that what is called the nine nights 
Buniehnum ceremony is indispensable. And in adopting this line, I have 
not the slighto'^t doubt they are honestly actuated by zeal for their religion 
and the desire to keep it a« select and unpolluted as possible. Bub, surely, 
they must see that they are taking a mistaken course. If that were an 
indispensable condition precedent of oon^ersioPi the only practical result 
would be to throw the door open to the lowest, least refined, least desir- 
able class of converts, while shutting it in the face of all reputable persons 
who, out of sincere conviction, desired admission to the Holy Zoroastrian 
faith. I find it difficult to believe that any cultured adult foreigner could 
bring him'^elf to submit to this extremely primitive ceremony of initiation, 
while certainly no grown cultured woman, who wished to join the 
Zoroastrian faith, could conceivably he a'^ked to do so. It is only people 
in the lowest stages of development who could be at all likely to consent 
to' go through such an initiation, and those are precisely the kind of con- 
verts zealous Zoroastrians »do neb wish to make. Everything, therefore, 
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in bhe record which deal? with degrees, I may so style it, of conversion 
—every question and answer about what ceremonies are necessary and 
what ceremonies are unnecessary — seem to me now bo be wholly irrele- 
vant. I shall not say another word about them. 

I have now to make one or two remarks upon the documentary evi- 
dence relating to conversions in the past. We have three leading insban- 
oos- (1) the Pandits, (2) Akbar, and (S') the "Nfazagon converts. The first 
is. more or less, mythical. I do not think I [588] can go quite so far as 
my learned brother in disposing of it. He attaches more weight than I 
am able to do to the learning and researches of Mr. Modi. I can only say 
for myself that such additional researches as he made, while the case was 
in progress, served no other purpose than to convince me that his mind 
was so obsessed by the cause he had at heart, that he was utterly incap- 
able of reasoning or even thinking correctly. Of course, it is possible, as 
my learned brother suggests, that these Pandits were Patsis; or that if 
they were not Parsis, they were goodmen who had helped the early eetb- 
lers. and were therefore remembered in their prayers. Those are quite 
possible explanations. But taking bhe evidence about them as it stands, I 
should have been inclined to say that it did show that these Pandits be- 
came Zoroastrians. But the time is so remote that the point has little prac- 
tical importance. It may amuse the curious, it may interest the scholar, but 
it does not, I think, throw much light on bhe question we have bo answer. 

There seems bo be a pretty deeply-rooted and widely-spread tradition 
among the Parsis that «:ome of the Navasari priests went to Akbar s Court 
and converted him. Whether ho really was converted or not has, of course? 
only a seoondarv and comparatively unimportant bearing on the present 
case. But there is a good deal in this oonneotion which does directly 
bear upon it and is nob unimportant. Wo have to bear in mind that the 
defendant’fl case is, that conversions in India, since the Pars! immigra- 
tion, are altogether unknown. None, they say, have occurred. We have 
never tried to make any. And the practice, enjoined by the founder of 
our religion, has fallen into total desuetude. That is one thing, and as a 
reply to it, the fact that Akbar was converted, it he was, would be a tel- 
ling reply. Bub we have to carry this line of opposition further, as I have 
already indicated, when we come bo consider after preparing the way care- 
fully, bhe cardinal question: *‘What had tiie founders in their minds when 
they created these trusts ? ’* It would help the dofoudants greatly to ba 
able to say— as, indeed they do say with dogged insiRtanoe —that not 
only were no conversions over made, but that the idea of making 
converts, never occurred to any of the Indian Zoroastrian Communityi 
[889] and it is in answer to this that the evidence about Akbar is so im- 
portant. For what do we find ? Nob only, as I have said, a widolyspread 
tradition, popular ballads, extolling tho aohievomont as bhe orowaiog glory 
of the Bombay Parsis, but Mr. ^todi himself — the most bitter uncom- 
promising opponent of conversion, tho root and branch representative of 
orthodoxy — even he writes an elaborate treatise, or, one might say, 
almost a book, to prove that tho priests of Navsari are fairly entitled to 
the credit of having converted the Fjmperor Akbar. After making all 
possible allowances for priestly p^tprii <le. crops and for the exuberances of 
learned authorship, I cannot help thinking that this leaves Mr. Modi in a 
delicate position. When, from time to time, in bhe course of his cross- 
examination, he was confronted with his own written and published 
opinions, I think he must have bitterly regretted that ba ever set up to be 
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a learned author. Nob only in this insbance, bub in many others — right up 
to the time when the storm broke. Mr. Modi, with guileless indiscretion, Nov? as. 
went on committing himseii to opinion alter opinion, from all of which he — — 

had of a sudden bo resile, with almostj sbartlmg agility and vehemence I ORiaivtAL, 
That IS one of the many mislorbunes of being a popular author. Of OiviIj. 
course, wherfMr. Modi was writing these books and expressing as a re- 83 b fl 693 »ll 
cognized sacerdotal authority — these opinions — ha allowed hiinselt to be Bom. L. R, 
oa*?r,<i away by the impulse ot the moment. Jingrossed in the fascinating 86=5 M. L. 
bask of dabtering the vanity of his oo-religionists, he expends his learning 
and talents in a brochure proving that certain godly priests of Navsari 
converted Akbar. or, at any rate, if they did not quite convert him, cer- 
tainly no one else did, and they at any rate, were entitled to all the glory 
and credit of the attempt. 1 will nob say that Mr. Modi had not the 
honesty — because like many other worthy fanatics he is probably as honest 
as he is perverse on his particular hobby, but I will say that Mr. Modi 
had not the wit — to take the only possible course by which he could have 
extricated himself from the embarassing donsequenoes of his too exuber- 


ant authorship with dignity and credit, instead of tailing the simple truth, 
that he had taken up these subjects without the least idea that they 
would over have more than a scholarly and academic interest, and com- 
mitted himself [SyOJ to opinions which, when brought to the test of a 
shattering concrete case, he could no longer maintain, he made the most 
pitiable etloibs to show that he waa perfectly consistent with himself, and 
that bis “yea” 01 to-day was his ‘ Nay” of yesterday. 1 suppose few 
witnesses of equal eminence, character, and 1 hope, I may add, sincere 
honesty, have made a more deplorable exhibition of themeelves in the 
witness-box than Mr. Modi. But the point of all this is, not whether 
Akbar was or was not converted a century or two ago, but that right up 
to the present time one of the leading scholars and ecclesiastical lawyers of 
the Barsi community of Bombay, so far from saying that such a conver- 


sion was contrary bo the tenets— or, for that matter, the practice of tha 

community — set himself elaborately to appropriate the merit of, let us 
say, the attempt to convert Akbar to his own oo-religionists. Two most 

impoitant facts emerge : U) that the idea of converting aliens had not 

become extinct ; and that some, at least, of the religious leaders of the 
community regarded it favourably within a very short time of this con- 
troversy breaking out. 


The case of the Mazagon converts is useful for the same purposes. 
It is, in my opinion, quite immaterial to enquire whether they were 
converted, or, for that matter, whether they were capable, in tha 
broad general sense, of becoming converts. It may be that they were all 
illegitimate children of Parsi fathers. What is important and material is, 
that in their case, in quite recent times, two eminent Parsi Divines en- 
gaged in a heated controversy as to what ceremonies were, and what were 
not, essential to conversion. This shows, again, with convincing clear- 
ness, that ooiiverbion— in the abstract at any rate, and as a theoretical 
religious tenet — was peileotiy lainiiiar to the Parsi community, nut only 
in the remote past but in our own time, boatteiea about the volu- 
minous papers which nave been laid beiote us, there is plenty ut eyi- 
aence to support this view. In the case ot one alleged disreputable 
conveit, we tinu the leaueis of the community objecting, not on the 
broad ground that no conversions couia or ought to be made, but on 
the much narrower ground that his conversion had not been notihed 
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bo fcba Anjumaa or bhab bha proper oeramoaias had nob baaa perform- 
ed. Aeain we have the Ravayabs or Hc^ponso, prudGnlimn. -f-bese are 
[591] answers senb by bha heads oL the Zoroasbriau oommumby m Persia, 
bo quasfcioDS pub bo buem on points of religious dogma, ntual, and so forth 
by Pombay Parsis. Both questions and answers show, with unmistak- 
33 B. 609=11 able clearness that the question of maaiug conven.s,-hO0h m the ab- 
Bora. L. R. sbracb, as a general question, and, more ooncrebeiy. as bo who were ht and 

proper bo bo made converts and how they ought bo be made-was very 
much alive over the whole period bo which we need couUue our mvestiga- 
bions lb is true that the Ravayabs may nob command much respect, 
Thab’is nob bhe pomb. Tne point is bhab questions were put by pious man 
about conversion, and answers were received from bhe heads ot the official 
Hierarchy in Persia, which most ooibamiy aid not deny that oonveisions 
could or ought bo bo made. As to the quahhcatious, i am not now con- 
cerned with them. Nothing in what 1 may call the olhoial or expert part 
of bhe case creates a very high opinion ot the lateliigouoe of tue good, 
devout genbiemen who had bo some extent the oonsoieuce^ ot the Zoroas- 
briau oomujuniby in bheir keeping. Bub it is unaeuiablo that, rightly or 
wrongly, they, as well as the recipient^ ot the Ravayats, weietuily alive to 
the possibility of conversions ; and, with oeitaiu reseivatious ot a secular 
rather than a religious kind, were quite ready to sanction and approve 
bbem. In bhe face of all this evidence, it is idle tor the deiondaubs to 
contend to-day bhab bhe Idea of oonversion, although an integral part ot 
bheir revealed and acoepbed religion, had lalleu so completely into disuse, 
that no member ot the Bombay Parsi or Zuioastriau community could 
ever have dreamed of regarding it as a piaotical and living question. 

Before proceeding to develop and explain the hnal ground on which 
I rest my conclusion, 1 must guard against being thought to have looked 
too much to the consequences of any decision wo might give: in other 
words, to have allowed the expediency bo outweigh the rights oi the case. 
The questiOTit as 1 understand ii, is a s^mplc question^ ocin^, tn cljic^ wiie- 
ther the defendants have virtually cojnmntcd tha breach oj irustt by exclu- 
ding from the benefits of the trusts persons whom the jounUers rneant to 
include, Ib appears to mo. though 1 expioss this opinion with Uiiiideuco, 
that any extension or limitation of bhe [hhlij scope oi a trust, so as to 
exoludo those who were intended to he included or to lucluae those who 
were intended bo bo excluded, is really a bieach — anda very serious 
breach -of trust. If I am right so far, it would follow —as i held in dis- 
posing of bhe preliminary issue — that this is quite a piopoi ease to he dealt 
with ID a suit under section 539 and that the is^uo iai':ed is a direct issue 
of right which will nob allow ol the intioduotion of any eollateial eousi- 
deratious of whab might be protitabie and vvhat unghb be injurious to the 
community. If bhe founders of the trusts really meant them to include 
converts, then the Court would assuredly have to declare that the trusts 
are meant for oonvorbs, even though that deoisiou might have, as was 
0 ten said in bhe course of the tiial, what the cemmuuioy at large now teoi 
0 6 disastrous oousequonoes. A Judge has no business witn sentiment. 

Only bo decide upon the eviuouoe hoiuro him what uie tne legal 
rig s in issue. Nevertheless, where, alter may considoiing au tnat evi- 
dence, the issue remains fairly doubtlul whole tueie is no eoo.sive pio- 

and ^*1 ^ ® scale or bhe otuor, no doubt a Cuuib migut tueui 

kind I have^nffi to ultnior oonsiaoiations ol tue 

kind I have mentioned. Bet mo now. ouco more and loi the last tune. 
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state the oonditions of the problem we have to solve. We are to ascertam 
what the intentions of tlie Jouniers of these trusts loere, Wa ara to put 
ouiseives as nearly as we can iu their place, to study the histoiy of the 
Indian ^orastiians, tracing the operation of all the inliuencas which must 
have been brought to bear upon them in their new enviicnment, and more 
particularly endeavouring to obtain a clear idea of the stage the commu- 
nity as a community of foreign immigrants had reached when theso trusts 
were founded. We have then to study again such documents as are 
available to us, manilesting in their own words what the founders did 
intend j and we have to construe those documents, not necessarily, with 
absolute verbal literalness, but in the light of contemporary sentiments, 
as far as that has been made clear to us. It is by this process, and this 
process alone, 1 thmk, tnat in a case of this kind we can hope to get at. 
or even near, the truth. 

L593j i am quite ready to start with the assumption that the plain- 
titis make, namely, that when the Zoioastrlan exiles fled from the Mussul- 
man persecution, they brought with them to India, as their common bond 
— and practically their only common bond -their ancient religion. I will 
go further and add that, at that remote time they would probably have not 
only approved but welcomed converts if — to use the phrase that has so 
often since been repeated — those converts would do no harm to the good 
religion. They needed help, they needed countenance, they needed, above 
all things, powerful allies. And no allies were likely to be better disposed 
to them than such as had been converted to their own faith. They wore 
not then a dominant, but a servient, timid, and scattered people, the mere 
remnant and struggling fugitives of an overturned kingdom. They were 
m a strange land, surrounded by strange peoples, professing au unknown 
religion. In these circumstances, it is easy to understand that while they 
dared not proselytise, they would have bean only too glad to welcome 
influential converts from Hinduism and- Mabomedanism. And this, I have 
no doubt, IS the real explanation of the Pandits and the Akbar story. 
But two mam causes must have been steadily at work to re-mould and by 
degrees altogether to transtoim, the attitude of the community towards 
conversion. The tirstt, and no doubt the most powerful of these, was the 
immemorial Indian caste sentiment, with which the whole atmosphere in 
which they lived was charged. The second was their own growing pros- 
perity. This had a natural and inevitable tendency to reinforce the 
pressure ot the caste principle and to accelerate its growth. Caste must 
always be more acceptable to a high, than to a low, order in its orga- 
nization. in proportion as the Indian Zoroasbrians were able to compare 
shemteives and their ciicumstances freely, without apprehension, with the 
peoples about them with whom they came into the most direct and frequent 
contact, and from whom they were most likely to receive the infusion of 
new racial and social strains, it is almost certain that the caste idea must 
have struck a deeper and deeper root, and coloured all their relations with 
the indigenous Indians in their neighbourhood. This is not a merely 
fanciful speculation. I think it is as [l)94j certain a fact as any which 
comd be proved a posteriori before us by evidence ; and all the evidence 
which has oeen laid before us does, in my opinion, conclusively establish 
it. I cannot too strongly insist upon this substitution of a caste for a 
religious basis ot the oiganization of the Indian Zoroastrians, because that 
is the ground upon wnicu 1 haoCt after tong and anxious refiectiont felt 
that OUT common decision can be most securely founded. While theoreti- 
cauy adhering to their ancient religion and consistently avowing its 
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priooipal tenobs— iaoludiog, of oourso, feho tnorib of convoc^ioii as a 
thbologioal (logmat they orecbed aboub bhemselves real uasbo barriers, 
and gradually loll under bbe intluenoa of the caste idea, till, in modern 
propular language, ib has lound current expression in the berm Parsi, 
wbicb now seems fcj me bo have as distinctly a caste meaning, as essenti- 
ally a caste connotationj as that used to denominate any other great 
Indian caste. Tnis, of course, by analogy only ; but yet by an analogy 
that was forced upon the Indian Zoroastiians by the circumstances and 
conditions m which they found themboives, and by adaptation to which 
their corporate existence was alone made possible, theretore by an analogy 
which was both imperative and inevitable. Skipping the intermediate 
stages, the slow steps of this transforming process— skipping 1 say, from 
the beginning twelve hundred years ago bo the end to-day, revealed in the 
defendants' written statement, we need go no further for a complete 
and unanswerable vindication of the truth of this theory. Tne hrsb 
glance at the defendant's detinibion of members of the Farsi community 
professing the Zoroastnan faith, satisfied me, once for all, that the basis 
of the controversy had shifted, and that we were nob really concerned 
with a religious, but with a caste question. If that is so, we must 
obviously le- adjust our perspective, rearrange tne principles applicable, 
above ail prepare ourselves to adopt ditlerant ontena in testing the 
rival oases. The neat logical syllogism with which the plaiutiUs opened 
and upon whioU they wore never able bo improve is now seen to require 
material moaihcations. it is so— undeniably it is so. The defenaants, 
expressing as we now know the orthodox Farsi view, are prepared 
to overlook immorality, bastardy — anything but alienage. tb9bj They 
are ready to admit any and every Irani Zoroastnan anout whose 
anteoeaents they cannot possibly know anything. But they will 
not admit the purest, most blameless foreigner, ot whose ohaiaotar and 
conduct they may have the completest ussuiauoe. They will admit all the 
illegitimate children of Farsi parent?, begotten of prostitutes or kept 
mistresses, but they will not admit the noblest, uio^jt exemplar y foreigner. 
Why ? Because a foreigner is outride the caste, and caste is an lustitutiou 
into which you must be born. Of the modern Farsi they say emphatically 
nQiCituT non fit. This is not religion, it has nothing to do with religion : 
It la essentially distinobiy irreligious : but it is pure unaduibeiated oriental 
caste. This is so plain that i do nob apprehend any unbiassed and compe- 
tent person would dream of contradicting it. Then, what is the con- 
sequence Y That, too, is equally plain. We have hoie, what in its origin 
was not bub has undoubtedly booomo a oabte aud a singularly powerful, 
influential, and, lu every sense, a superior caste. And our duty is to find 
out from the materials before us, if wo can tne period at which the caste 
sentiment, as the piodominant factor of the organixatiou of the Indian 
Zoroastiians, substituted itself tor the loiigious sentiment. Fut in another 
way : if, at the time these Trusts wore founded, the religious sentiment 
was still decisively predominant, then 1 think the piainuUs' ooutoution 
would be sound, aud lor my part i should be disposed to give eUcot to lO | 
but it by that time caste had solar oveiiiuduu early loiigiou as to have 
become too decisively pitdominant Uctor ol the luuiau Zoroastnan 
01 ganization, we ehouid have to apply quite dilluient oriieua, and i think 

that the deienuanb’s contention would ounootiy express the intention of 
the founders. The indiun ZoioasUiaus had been SLttieu m their adopted 

country, roughly, tor a thouiunu years beioio tho period witu which we 

are directly concerned. During the whole of that time, they had been 
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exposed bo bhe powerful inapaotj of all 5orf)5 of social and religious oonoap- 
bions, yeb bhey ware nob absorbed. They emart^a bo-day as disbincbive and 
peculiar a people ralabivaly bo bba peoples, lafiaibaly oub-numbering bhetn, 
as whan bhev 6rsb landed. They have kapb their anotenb faith nura and 
undefilad, [398] and ib is only in ouv own day, with the ^reat inflation of 
their wealth and increased facilities of oommunioabioa with the western 
world, that we are able to ses anv disposibion at all bo relax the rigour of 
what must have been throughout that period the sbrongaab conservative 
caste spirit. Immorality there was, and, in the circumstances, of course 
must have been ; but there was never any open'public recognition of the 
slightest deviation from the most rigid caste principle. Ib is also bo be 
noted that, however liberal they might have been when first they came to 
India, the Indian Zoroastrians were precluded— by the very means which 
bhey, growing in numbers and influence, adopted for the nreservatton of 
their own caste purity — from dissipating and losing themselves in the vast 
ocean of Hinduism about them. Casta again. Just as now that they have 
assimilated in every sense the caste idea, and made it the bulwark of their 
tribal or caste unity, so they were themselves hemmed in by it. They 
could not have entered the societies about them, because those societies, 
were caste societies and refused to allow anyone who was not born' into 
them within the pale. The very air they breathed for a thousand years 
was heavy with caste : caste was the condition of all social existence. As 
a caste, they might hope to preserve and improve their own status ; as 
anything else, they could only expect rapid disintegration, and dissipation 
on the lowest levels, as unclassified outcastes and pariahs. Yet. of course, 
there must have been a long conflict between the religions and the caste 
sentiment, between the claims of religion and the claims of sooietv. They 
had to serve God, but they also had to serve, te some extent, mammon, or 
there would shortly have been none of the faithful left to uphold the 
Holy Mazdiyasnian faith. As we have seen, even feo this day, and regarded 
rather as a theoretical than a practical question, the terms on which 
conversions "are permissible and commendable have been the constant 
subject of more or less academic discussion. Bub as a matter of fact, few 
if any genuine conversions have ever been made ; and. so far as our in- 
formation goes, the conversion of Mrs. Tata is the very first instance of a 
genuine open conversion of a person in every respect fitted to be a credit 
and an ornament to the community. I mean, o'f course, in recent times, 
P97] and in oiroumsbanoes which admit of no doubt or uncertainty. We 
cannot be sure whether Akbar was converted. In all probability he was 
not. The Pandits take us back to the dark ages, where myth and legend 
have free play. All the other alleged instances may be dismissed as oases 
of illegitimate children or adopted children, or, at the highest, oases of 
persons smuggled in as converts. Now that the question is fairly brought 
bo the test, where every oiroumstaoce, every condition is perfectly well 
known ; where there is not a word to be said against the lady ; where she 
was openly and with great pomp and ceremony received into the commu- 
nion by one of the leading high priests of Indian Zoroasfcrians, what do we 
find ? All the learning which used to be spent on the academic discussions 
I have referred to is thrown to the winds, and the very professors and 
doctors — who were ready enough when the question was abstract, and in 
the air, to allow that conversion under certain conditions and with some 
reservations was commendable — are unanimous in withstanding the 
attempt to give this new convert full rights of religious communion and 


1908 

Nov. 28 . 


ORlGiNAIi 

OlVlIi. 


38 B. 509=11 
Bom. L. K. 
85=5 M. L. 
T. 301 =2 I. 
0 70 i. 


375 


88 Bom. 898 


IRDJAN HIGH OOURt RBPOB58 



1903 

NOV. 28. 

OBiGrNAD 

CiVID. 

38 B. 509=11 
Bom. L. R. 
83=3 M. L. 
T 301=2 I. 
0. 701. 


cepulfcure. Ail mere frippery and 5 ?hailow pophisfery. Eiiiher ad- 

can be obftained fjo t)be Par<^i oornmnoitiv by nonver=^ion, or ih can- 
nob. Tb i" dimply pnprile bo prebend, for in'^banoe, bbab bbe admission of 
snch a refined and onUured lady as Mrs. Taba would do barm bo a reli- 
pion which opens ibs doors bo all sorbs and oondibions of basbard children. 
This sbill cbanider bo re^isb her claims on bbe t^round bhab ^be was nob 
duly admibbed. Sb*^ w-is nubliMv admibb'd bv a per'^on correspondint* in 
our religion, Ub ps c;ay, bo bbe Archbishop of A’^ork ; every one knew of 
ib : lert.dinf^ oibi 7 .ens, Tjn^lisb as well as Parsi, were invibed bo be 
pre-^enb ab bbe ceremony. The priesb who out^bb bo know says bhab she 
was fully and re^nlarly admibbed. T really bad nopabience wibb bbe qnib- 
blinf?s of bbe learned man who ‘^poke for bbe defendanbs. and, while evading 
bbe plain direcb poinb, spenb hours of our birae in brving bo reconoile bheir 
own absurdly irreconcilable inconsisbancies. The real, bbe plain poinb was 
simply bhis, bhab nobwibbsbandine anvbhing in bbelr sacred wribings, nob- 
wibhsbanding bheir own published ubbernnc'^s bo bhe conbrarv, nnbwlbh- 
sbandinc bho Pavavab^, nobwibhsbanding everybbing, bhey book bheir 

sband nob on religion bub on oasbe, and when ib came bo a praobioal 
besb, denied bhab any one could become a member of bbe Parsi 
corarauniby exoepb by birbb. Thab in a nubshell was bbe whole case for 
bbe defondanb^ and exa^psrabinelv bbongh ib was presenbed bo us, curiously 
enough, in bbe end, T blvnk, bhab ib is a good case and rausb prevail. 


Tn saying bhis T musb be undersbood to limit myself sbriobly bo bbe 
Tr'jsb Funds and Properties, which are bhe snbieob-mabber of bhis snib I 
do nob want bo make anv general pvononnceraenb or bo go one cbep further 
than T arr. obliged. Perhaps, then. T should say bhab T bhink — as I shall 
now shortly, and T brush conclusively. <b'>w — ib was nob bhe inbenbion of bhe 
founders of bhese Trusbs bo exbnnd bheir b-mefibs bo anyone who was pob in 
the mosb rigid oasbe sense a Pars!, bhsb i«, born inbo bbe communiby of the 
Indian Zoroabrians and born of an Indian Zoroasbrian father. 


Let us now briefly examine bbe contemporary documents relating bo 
bhe immoveable propArbies, bhe language of which afforded Mr. Lowndes 
maberials for his most sbrenuous. impres^^ive, and forcible argnmenbs. These 
have been seb forbh in my brobhor Dwarfs judgmenb, and T shall bberefore 
confine myself bo whab appears bo me bo bo porbinepb coraraenb upon bbem. 
They are bwenby-eighb in number. Twill jusb quote bbe material words 
of each : “ Need of another T>Mcbrpa in oonsequenoo of bhe great 

rise of the Zoroasbrian popnlation of Pomhav." " The entire Zoroasbrian 
Anjuman." ( 8 ) “For the people of the Zoroasbrian Oommunibv." (4^ “For 
bbe US 0 of the people of bbe Mazdinspi reli'^ion “ (5^ “For bbe people of bhe 
Mazdiasni rolieion.” “Tn aocordnnoe with bho tenets of bhe ATazdiasni 
religion,’ hy bho “people of bhe .Aniumm of bhe Afazdiaspi faith “ (7l 
“Persons of bhe Afazdiasni religion." (S') “Whole ninman ’’ (91 “Peonle 
of bhe Holy Zoroasbrian Oommunitv of Pomhay.'* (lO^ “People of bhe Zo- 
rnasbrian Oommuniby." fill “Pa burs and ATobeds and TTurbeds and Pebo- 
dins of bhe ATazdiasni religion of the Polv Zoroasbrian Pommnnibv.” (l^d 
Pasburs and ATobods and TTurbods and Pebedips of the ATazlIa'ni religion 
of bbe Holy Zoroasbrian Pommunitv." fl 8 l *‘Tn bhe sorvieo of bho entire 
Znrnacbrian Anjuman of Pomhav.” (IP " To the Aniuman for bbe use of all 
1599^ Zoroasbrains ’ (ifil “People of the of the pure aud bbe best 
Afazdinspi religion," (ifiVPy the people of the whole Zoroasbrian 
Anjuman.” (171 “ Holy Zoroasbrian Pommuniby of Hindustan. ” (18) “ For 
the use of tho Zoroasbrians.” (19) ' For bhe use of bho people of the 
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Mazdiasni religion.” (20) *‘For the use of the Anjuman of the Zoroastrian insm 
people.” (21) “Anjuman of the Zoroastrian Community.” (22) “For the Nov. 38 . 
use of the Zoroastrians on the land of the Anjuman.” (23) “Khas-o-Am of 
the Zoroastrian Anjuman.” (24) "For the use of the Zoroastrian Anjuman.” 

(25) "Relating to the Zoroastrian Community.” (26) " For being used by 
the Zoroastrian Anjuman.” (27) "For the entire Zoroastrian Community." 33 B.B 09 =ll 
(28) "By the entire Zoroastrian Alum (world).” It is evident that several ^ R* 
of these are oouohed in the most general terms, and it is principally on ** 

these that the plaintiffs rely. Others, and a larger number, contain 'o. 70 ?** 
expressions indicating that the caste spirit was activoi such as the Zoroas- 
trian community, and the constant reference to the Anjuman. But in 
not one do we find the word Parsi, In their own solemn religious utter- 
ances, the Indian Zoroastrians had not. even so late ,as this, thought of 
designating themselves, or their religious communion, by the popular caste 
appellation of Parsi. Such a term in such a connection would probably 
have had no meaning for them. On these expressions the plaintiffs have 
argued that the various religious endowments were clearly intended by 
the founders tor all genuine professors of the Holy Zoroastrian or Maz- 
diasni faith. And there are among these extracts some that certainly 
support that contention. Here it is said : “ We know that the Holy Maz- 
diasni religion recommended the making of converts : we have before us 
contemporaneous proof of what the founders of these Trusts really meant. 

They say that the trusts are created, not for born * Parsis ’ — a word with 
which they were not familiar— but for all members of the Holy Zoroas- 
trian Church, And since that Church enjoined conversion, they must 
have contemplated the extension of those benefactions to converts, who, 
properly admitted, would, of course, profess the Holy Mazdiasni religion.” 

That is a reinforced form of the original syllogism, which I own carried 
the very greatest weight with me throughout the entire case. [600] Still, 
it will not do to be carried away by one or two isolated phrases. We mush 
first appreciate the collective effeoti of the whole, if we are to gain any- 
thing like a correct insight into the minds and intentions of those who 
used them. And in doing this, I think that it may fairly be said that the 
cumulative effect of all these expressions is rather in favour of the view, 
that the prevalent idea at that time was to provide the community with 
suitable places of public worship and burial and to place those Institutions 
under the control of the communal Anjuman. This term Anjuman, with 
its allied notion of "panchayet,” deserves attention. In the first part of 
bis fine judgment, my learned brother has traced these Institutions from 
their birth in India to the period where one of them, at any rate, vanished. 

Both, however, sugge^^t an assiooilation of the prevalent Indian sentiments 
relating to caste and the management of caste and communal affairs. The 
Anjuman is the tribal or caste body politic. Amongst Mussulmans, 
whence the term must come, there is, of course, strictly speaking, no oa^^te 
in the Hindu sense, and the Anjuman came to be identified with repre- 
sentative committees of responsible elders and so forth. Bub it implies 
control by the whole body, when used as it is used in these inscriptions 
and documents. And in Western India, even Mussulman ideas have been 
deeply binged by infu-ion from the customs and sentiments of the Hindu 
population. It is not therefore in the leash surprising that the Zoroastrian 
Anjuman should have given birth to the Parsi Punohayet, the latter of 
course being essentially a caste institution and working the development 
of the oaste sentiment. The question is how far — at the date of those 

877 


6 V— il 


88 Bom. 601 


IHDl&N HIQB OOtJBl BBPOB18 


[Yol 


1908 

NOV. 28. 


foundations, say, 150 years ago— the oasta had superseded the early reh- 

ip;ent ? We are not, now deahng with an an^t.Qurty so^ jemote 


Original 

Civil. 


85=6 M. L. 
T. 301=2 1. 
C. 701. 


r^aireveTtrand personages in it are obscured by the haze of vast lapses 
of time The Community of 1750 could not have been so very different 

from the community of to-day. The sentiments which animated it are 

33 B 809=11 nrobably very much the same— substantially as the sentiments which 
®lom L. R. Jthe Parsi community to day. If anythirig. we should ordinarily 

expect the latter to be more, not less, liberal. Of course it is not 

Z(e to generalize too rashly on such points. All sorts of conflicting 

[601] intoests may bave oome to the surface ; changed con htions may 

Le given buth to cba, ged notions of policy. But d 1 am right in behev- 
fng that, long before the foundation of tbe'^e trugts, the Pajsis had virtually 
beLme a caste, saturated vtith caste prejudices, then it is certain that 
natures reared in that atmosphere do net change rapidly. It takes long 
periods, and the continuous pressure of an altered environment, to eradm- 
cate the bigotry of caste. Two hundred years ago. the Indian Zoroa^^tnans, 
though by no means as advanced in culture and wealth and status S^ne- 
rally as they are to-day. were still a people, who might well be of 

th.mselvep. They still retained, in all its purity, the religion of their 
fathers; they commanded univ-r^al respect as honest, law-ahidmg citizens; 
above all they prided themselves on the " theoretical,” at any rate, purity 
of their morals and the uniform thrift of their people. It has often been 
said that in no other Eastern community are so few beggars and prostitu- 
tes to be found. In a word, they bad by that time very good reason to 
respect themselves as a community, to bo jealous of themselves as a caste, 
and to dislike intensely the idea of contamination by too close social 
intercourse with the inferior classes of the Hindu population. Such I take 
to be an indisputably true picture of the Indian Zoroa'^trian community 
about one hundred fifty years ago. And the question is, whether ^ea^*Dg 
men of that community, men of conspicuous piety, would have intended 
to open the doors of their churches and burial towers to any and every 
one who might choose, for whatever motives, to profess the Holy Zoroas- 
brian fail b. and had money enough to get some venal priest bo formally 
admit him into the fold. It is not as though the admission of oonveits 
could have been etTeobively regulated by the sense of the oommunity. It 
has become abundantly plain in the course of this enquiry that the priest- 
hood have practically a free hand. And while, as a body, they probably do 
not compare unfavourably with the priesthood of any other great religion, 
it cannot be denied that there are many among them who would not 
hesitate to sell their priestly functions bo any good bidder. My learned 
brother has dwelt forcibly on this aspect of tbo ca'^e. And no one while 
we have little or nothing to do with [602] it as merely revealing a possi- 
ble consequence of deciding in favour of converts can deny it has a 
direct bearing upon the oentral quo^'tion, what was in the minds of the 
founders of the*=e trust-^? Would they have been blind to suoh a vital 
oonsideiation ? Would they proud of their people, religious community, 
caste, call it what you will, have left it at the meroy of any unprincipled 
priest? How strongly the oasbe sentiment has entered into -bow oom- 
pletely it has obliterated— the original religious sentiment in this impor- 
tant matter, has b^en made plain to me over and over again in the course 
of this suit. We learn with what fierce jealousy the Indian Zoroastrians 
observe the complicated tights of burial, or rather exposure of the dead on 
their Towers. We hear of priestly, and for that matter family, restrictions, 
which are virtually universal in many of the smaller details of lifo, as well 
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as at the celebration of its great events. And all these are clearly the 1903 
growth of a highly developed caste spirit. Looked at from this and not N ov. 2 8, 
from the purely religious point of view, it would be sacrilege tne worst 
kind of pioianation — to allow any Juddia tiaat is, a parson of another oivii#. 

religion, literally but really born outside the casta — Go participate in tna 

most preliminary of the death ceremonies. It would undoubtauly 33 B.509=ll 
horrify the orthodox Indian Zloroastnan to allow such an one m his Fire L. K. 

Temples. It would be idle to tell him that he had been formally admit- 80i=2 i. 

ted to the Holy lieligion. That might appeal to his reason, but his oaste c. “JOl. 

instincts would at once rebel. To test this we have only to suppose that, 
instead of a well-bred cultured European laay, the proposed convero had been 
a Bhungi. No amount of religious coiiViotion, no sincerity of belief, how- 
ever prolound, could, in tne eyes of the Indian ^oroastrians brought up 
as they have bean for generations under the induenoa of caste prohiDitions 

purge such an one of the inherited taint of his foul caste, or make him an 

aooeptabie fellow worshipper in their Temples. Of that no one who has 
heard the evidence in this oase, who is acquainted with the sentiments of 
even the most liberal and advanced sections of oriental society, could en- 
tertain the smallest doubt. It seems to be rerserved tor the Ohrisoian mis- 
sionary alone, in this country, to invite into his communion the lowliest, the 
most L60 «i] despised, the very scum of Eastern humanity. But, then, the 
Christian Church has never come under the dominance of casta. It 
developed m the West, among free peoples, and it has remained — in its 
proselytising enterprises, at any rate — truly Catholic. The same cannot, 
of course, be said for Zoroastrianism. And the Bombay Zoroa^tnans are 
the last people in the world, it would appear, to put forward any such 
claim. The furthest that the most liberal of them seem disposed to go is 
that, if undesiiable converts of that kind must be made, they must be 
segregated, for purposes of worship and burial, from those who are born 
into the faith. In other words, while conversion, as a religious dogma, is 
not denied, it, as every other social and religious observance, must tall 
under the rigid regulation of caste. It may, of course, be said that these 
are the sentiments of to*day, while we are to ascertain the sentiments of 
one hundred tiltty years ago. In the interval, the community has expend- 
ed, has Nourished, grown wealthy, and politically influential. There 
are many reasons to-day, which did not exist a oentury-and-a-half ago, 
why the Zoioastiians of Bombay should wish to keep themselves to 
themselves and sternly repel any external invasion. To some extent, that 
is of course true. The learned gentlemen who gave evidence tor the 
plaintifls aflorded some examples of the lengths to which partially inform- 
ed opinion will go in the direction of social precaution. We were told, 
amongt other things, that one reason why the conversion of aliens to the 
Holy Zoroastrian faith was no longer permissible in Bombay, if it ever 
had been was that unscrupulous European women would pretend to be 
converts, m order to marry eligible Pars! young men, and so there would 
not be enough husbands to go round. The Parsi maidens we were told 
would be deserted ^ and one bigb priest even assured us that, owing to this 
lamentable tendency, he knew of a Parsi virgin of forty still looking out 
in vain for a husband. This is the merest absurdity. No doubt, the point 
of view shifts with circumstances. What might have been thought desira- 
ble in a struggling and not too influential community, might be thought 
Very undesiiEfble after that community bad progressed and stepped into 
the first rank. And I am quite sure that the good men who founded 
these Trusts, even if they had, when the matter 1,604J was fully laid 
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before fchem, deolarecl thati they did nob wish bheni bo be available bo oon- 
verljs, would never had recourse bo such unaubsbanbial reasons in support 
of their deoieioo. Let us now suppose that these men when they wore 
founding bha trusts haJ had the question fairly and squarely put to them: 
“Do you intend that these Towers of Silence and these Fire Temples shall 
83 B 609=11 be used by converts as well as members of bha Holy Zoioasbrian oom- 
BB— 5ML Whad would their answer have beeni* We have abundant 

T 3^1=2 1* evidence to show with what disapproval the better class -the class from 
*0.701 ' whom these founders came— regarded the lax morals of the Mofussil 

Parsis. It was nob only because that conduct was irreligious— though 
that, too, doubtless weighed with them -but because it was lowering bo 
the status of the community. Keeping Dubri mistresses and having 
Dubn children, was nob only shocking to the correct Zoroastrian, as a 
marital otfenoe— an offence, too, against his religion —but because the 
Duhn woman belonged to a very low caste, lb may be very well doubted 
whothor at that time the same disapproval would have been extended to 
intermarriages -real marriages — with men of equal or superior rank. The 
early history of the Parsis, or rather cne Zoroastrians, snows conclusively 
that such marriages often did occur, and that no one dreamed of stigmatiz- 
ing them as religious sins. But that was before the community haJ be- 
come a caste, while still the Zoroastrians were a natioo; and the alliances 
were with people of their own or higher rank. At the time, however, that 
these trusts were founded, it was hardly likely that any Parsi would 
intermarry with superior races, while there was a ooustact and growing 
danger that he might intermarry with inferior castes. Probably bha 
founders of these trusts would at first have replied, as all the priests and 
dootora have consistently replied: “By all means let converts use our 
Kndowmeabs, if they are converts who will be a credit to us.*' But that 
would not have done. It would have had bo be explained bo them that 
they must admit all or none. And they would instantly have realized that 
for one Akbar who was ever likely to become a convert, there were a 
hundred Dubras or Bhungis. And with that terrible possibility before 
their eyes, no one can doubt— I am sure [605] that I do not doubt— that 
they would unhesitatingly have replied: “No converts, then, on any berms.” 
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As helping us tio a better understanding of the mental attitude of the 

men who used the expressions we are considering at the time they used 

advantage onoe more to the undoubted fact that. 

making converts or not, the 

reaohino T (ii the Zoroastrian refugees found themselves on 

mJndLhni praotioal effect to any such leoom- 

mendation out of their heads, so that, as time went on. except as a theologi- 

oLtor ' Pandits and Akbar, genuine 

conversion, as a religious duty, had fallen into such complete d;suetuda! 

aS tSf ® “ always resolving itself into ultimate caste considerations 
whom the undesirable persons 

notion was definitfllv hpf necessarily mean that any such 

used that language When ““1^ 1®®^ intended, by those who 

«us raised about dedicating Temples and Towers to the Zoroas- 
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brian oornmuniby. or for the benefit of all of the Holy Mazdiasni faith, wa .nno 
must reflaot how those ideas presented themselves to the speakers. For Nov as 
many hundreds of years the Zoroastrian oommunity in India had meant *— 
one thing— and one thing only to them —their own seleod people. And ObiGinab 
the Holy Mazdiasni faith, as tar as they knew, was professed by that select 
body and by them alone. The religion -originally the principal, if not the as B. 509=11 
only sooial and tribal bond— had long since been converted also into a Bom. L. R, 
distinctive caste badge. Being a member of the good religion was doubtless b. 

at that time synonymous with being a member of what we may now, I ** 

think, fairly call the Parsi caste. The subject of conversion was unques- ^ 
bionably, as a theoretical dogn a. recurrently in the air, but it was growing 
constantly to be more and more imperatively conditioned by purely casta 
oonsi- Loofjj derations. As I have said. 1 think it likely that had these 
founders of the trusts been asked whether they were prepared to accept 
Converts, they would have replied that they would not ODjeob duly-accredit- 
ed and approved converts. And what they would have had in mind was a 
regular convocation of Elders on each case as it arose, to decide whether 
the person proposed was eligible and desirable, much as members are 
admitted into an exclusive dub. Had they been further told that this 
would be impossible, that they mast choose between accepting any 
oonveit or none— that accepting any meant accepting all converts indis- 
criminately; and bad it been further pointed out to them that the pro- 
babilities were immensely in favour of hundreds of the most undesirable 
people, for every single desirable person, offering themselves for conversion- 
looking to the constitution of the society, its attitude towards Dubras, its 
attitude towards the surrounding inferior Hindu castes, I cannot doubt for 
a moment that they would have unhesitatingly said that, whatever might 
be the abstract religious dogma, they meant their benefactions for their 
Own people, the members of the Indian Zoroastrian community, that is to 
say, those who, as in the case of every other dose caste, were born into it. 

It is difficult for any Englishman — probably impossible for any English 
Churchman who has not been for years in dose intimate contact with 
Orientals of all religions and castes— to put himself into the place of men 
situated as the founders of these trusts were situated. We must find it 
hard to realize or even faintly appreciate the sense of repulsion which 
orthodox Zoroastrians would feel at the bare idea of their places of com- 
munal worship, much worse their sacred Towers of Silence, being invaded 
by persons whose very proximity in the streets, or on the thresholds of 
private dwellings, had for generations been regarded as a contamination. 

No English Christian would think of regarding a place of worship desecrat- 
ed, beoaused a genuine believer happened to have come from a base trade; 
still less would he deny to such an one rites of Christian burial in a 
Christian oeihetery. But in the Zoroastrian oommunity, the conditions are 
widely different. There, while the religion and its ritual purity are 

mainspring of the communal life, they are so intimately bound 
Le07J up with the exclusiveness and the purity of the tribe or caste, that 
they have become practically identical ; and there is only this difference, 
that a modern orthodox Parsi would shrink with infinitely greater loathing 
and horror from admitting to his Temples and Towers a person whose 
presence was a sooial contamination, than he would from admitting him 
to his table and the freedom of his family circle. No respectable Parsi 
would dream of eating with, say, a Bhungi. It would seem to him utterly 
impossible to do so ; it would defile him in what is really as an essential 
caste sentiment. But that defilement would infinitely be worse more 
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and far reaohing-if it touched the sacred sources of the whole 
and oasbe existence -tjbe anoient places of pure religious 


' — worship. 

Now. ifwe were to bold upon the strength of scattered phrases 

irrespective of the conditions of the community, leading members of which 

89 B. 809=11 them that the original Zoroastnan religion enpined the “firing of 
Bora. L. R. o^oye^tjs, and therefore siuoo these endowments were dedicated to the 

use of all of tho pure and goodfaitb.. therefore they were op®n to all 

C 7^1 converts indiscriminately, we should undoubtedly profoundly shook the 

sontimonts of the whole community. There might be a couBtant stream 

of the lowest and mosi do pisod persons pouring into lb. and m the estima- 
tion of all good Zoroastnans polluting the Temples and Towtrs. \Va 
<=hou.d be inviting the immediate disruption of the whole eoolesiastioal 
establishment. Genuine Zoroastriaus would feel that the venerated seats 
of their ancient religion were desecrated past redemption, and no longer 
fib bo be used by those of tna old faith. Their position m this matter 
seems bo me quite simple, and, in view of the con^ideiabions 1 have been 
discussing, quite intelligible. They say, we do nob object to proselytising 
fanatics -if there be any such among us— making converts to Zoroa- 
strianism. But it they do, they musb provide separate Temples and Towers 
for their use. These are our Temples and our Towers. Never since their 
foundation have they been desecrated by the admission, to our knowledge 
of a single person who was not one of us —that is, of our oasbo, born into 
it, and brought up in it. And it has grown to be an integral part of our 
religious and social organization that these Temples [608J and Towers 
shall for over remain oonsoorated oxolusively to the religious and ritual 
uses of such persons, and such p rsons only. Destroy that belief, and 
you sever all the bonds of our oa-te oobosion : we must oeasa to bo what 
we have so long prided ourselves on being a chosen and peculiar 


people. 

That is what, in effect, we havo boon told over and over again in 
the progress of this case : anl it doofl, I believe, fairly represent what the 
founders of these benefactions really folb, and would havo unqualifiedly 
expressed, had they boon oallod upon oabogorioally to do so. They did 
not guard against the present peril, because it never occurred to them. 
This, shortly, is the ground upon which I have come to the conclusion 
that, while the Zoroastriau religion oortainly did originally recommend 
making converts, it was not tho iotontiou of tho founders of theso Trusts 
bo throw thorn open indisoriminabely to auy and every convert. And for 
the purposes of this ease that is banbainount to holding that they did not 
intend to throw them open to any converts. 


Wo have heard a great deal of tho usages and tenets of the religion 
as practised at the time bhesa trusts wore created. What I havo said— 
though by no means an exhaustive sbabenienb of all tho ease contains on 
this head— will, 1 think, sufTioo to show how 1 have considered and dispos- 
ed in my own mind of that lino of reasoning. 1 therefore concur with 
my learned brother in his oonolusion on the second, as well as upon the 
first, part of the case. 1 concur with my brother Davar’s formal findings 
on the issues, unless any modifioabion in respect of auy ono of them may 
be clearly required by what I have said in the foregoing judgment, and 
with the exception of his finding upon the preliminary legal objection. 
Upon that, as I havo stated at length, I have felt myself forced to an 
opposite oonolusion. I hold that tho suit lies as framed for tho particular 




7.] ABDBSIB BBJONJl 6UBT1 S7BD 8IBDAB ALl KHAN 88 Bom. 610 


relief, and bhati fehab relief could be granted bo the plainbi£fs in the suit — 
if bo such relief or reliefs they were found entitled. 

I entirely agree with the order which my learned brother proposes 
to make for costs, particularly that the plaintiffs should, under the 
circumstances of the case, have all their costs out of one or more of the 
trust Fucds. 

[6G9] I cannot close without expressing my deep sense of gratitude 
and obligation bo my brother Davar for the immense amount of labour be 
has spared me. All the drudgery of the case fell on his shoulders. I was 
in the relatively favourable position of an undistraoted listener. He has 
laboured unremittingly, nob only to make the record a full and true record 
of every detail, down to the minutest that either party submitted to us, 
but afterwards to co-ordinate the unwieldy mass of materials thus collect- 
ed, to shape every part of the ca^^e, and to bring every important point 
with all the materials relating to it, before my mind, often back to my re- 
collection. In the consent, often long and arduous, discussions we have 
held orally and in writing over points upon which wa doubted whether we 
agreed, my brother Davar has shown the mo^b consistent and conspicuous 
courtesy, patience, and open-mindedness. And it is a source of the 
deepest gratification to me that, after all, I have found myself able to 
agree with him on every main point. My acknowledgments, too like his, 
ar^ due to the eminent counsel, who, with so much industry, brilliantly 
presented the opposing oases, as ably, as thoroughly, and as worthily as 
the great occasion demanded. 

Attorneys for the plaintiffs : Messrs. Ardeshivt Hormasjit Din- 
shaw & Go. 

Attorneys for the defendants : Messrs. Craigie, Lynch & Owen. 
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33 B. 610 (=10 Bom. L. R. 1136=4 I. 0. 804). 

[610] ORIGINAL CIVIL. 

Before Mr. Justice Chandavarkar and Mr. Justice Batchelor. 

Ardesir Bejonji Sdrti, Appellant and Plaintiff, v. Syed Sirdar 
Alt Khan and others, Respondents and Defendants."^ 

[13th October, 1908.] 

Lease unregistered when admissible in evidence-^Conducl of parties to lease — “ Colla- 
teral purpose ” — Transfer of Property Act [IV o) 1882), section 107^ Lien— Charge 
— -Assignment, 

Where a lease which requires regietratioti is not registered it cannot be pat in 
evidence. But if the parties to it have acted upon its terms, whatever they 
were, or if a certain course of conduct has been pursued by ei'her party which 
in point of fact constitutes the relation of landlord and tecar-t between them, 
acd if in pursuance of that relation one partv ha paid certain moneys from 
time to tirr e to another as a deposit to secure the performance by the former 
of the covenants and conditions of the lease, then a person suin? to recover 
the money so deposited may give the lease in evidence for the purpose of prov- 
ing his right to recover the deposit. 

Nofs.— Italicised words or sentence^, occurring in quotations from treatises or 
documents and embodied in the judgment of Mr. Justice Davar. indicate that Mr 
Justice Davar desired to emphasise tcose partioalar words or senteooes and do not 
indicate that they were so italicised in the originals from which the quotations are 
taken.— Ed. 

• Suit No, 159 of 1907. 

Appeal No, 29 of 1903. 
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8aoh admission of the lease would not oontraveod the provisions of the 
Hegistration Act beoause it would in that oase be put in evidenoe not for the 
purpoie of affecting any immoveable p'-operty but for a collateral purpose, i.e , 
for the purpose of proving a money debt arising from the oonduob of the parties. 

Pu-lbrook V. Lawes (1) referred to. 

Section 107 of the Transfer of Property Act does not say that if the parties 
without nny such in-airument (i.e., a le^se) conduct themselves towards each 
other if tbey were landlord and tenant and moneys pass from one to the 
other in pursuanco of that conduct upon the understanding that it would be 
repaid in a oertnin event, there shall be no right to recover that money. In 
such a case the right to recover arises not upon the lease because according to 
law no lease exists, but u: on an independent equity arising from the conduct of 
the part’os and founded UfOn the law of estoppel. 

Cornish v. Abington (2) referred to 

The mere fact that parties have described a transaction as a “lien*' or 
“ charge ” ca^'not d^-prive it of its real nature if in substance the transaction 
was in the first instance an assigament. Where a creditor purports to create 
a lien or charge on the debt due to him in favour of another person the words 
lien or charge have no meaning except as giving the Utter a right to recover 
the debt from the debtor. The tra ^saotion is in reality one whereby the 
owner of what in English law is called a chose in aefron transfers it to another. 


[Fol. 36 Bom. 500; cf. 44 Mad. 55=B9 M.L. J. 639 (P.B.) 34 Mad. 63; Ref. 85 Mad. 95.] 


Appeal from the decision of Russell* J. 

[611] Tho appellant Ardesir Bejonji Surti brought a suit to recover 
from Syed Sirdar Ali Khan (respondent No. l) moneys alleged to have 
been deposited with him by Rubtonji Sorabji Munshi (respondent No. 3) as 
security for the due performance of tho covenants of a lease (dated 3rd 
October 1906) of certain premises executed by the former in favour of the 
latter for a period of ten years. 


The appellant claimed the deposit money amounting to Rs. 25,554 
under ftn a<;<^ignmenb f dated Sbh of January 1907) from (respondent No. 3) 
of which notice had been given bo reepondent No. 1 , alleging that the lease 
had been determined by respondent No. 1 re-entering the premises on the 
6th January 1907 ; that on puoh determination be, as assignee, was an- 
titled to recover the deposit after deducting from It Re. 5,000 in re'p'’ob 
of municipal taxes and cround-rent which respondent No. 3 was bound bo 
pay under bhe berms of tho lease ; anj that respondent No. I was nob 
entibled bo forfeib bhe said deposib as he hal no righb of action or remedy 
except for breaches of covenant antecedent to his re-entry. 

TIT’ ^ '*PP'’"''n*'’s right to recover the deposib. 

Mirxa Abbas All Bale (rospoidonb No. 2) in his wribben sbabemenb stated 

that respondent No. 3 was much pressed bv a creditor named Haji Takeria 

Ahmed Pate and requested him to assist him (respondent No. 3) ; thab 

respondent No. 3 had given him bo understand that Baji Jakeria had a 

hen on bhe deposit (Exhibit U) and that if he advanced monevs to pay off 

Haji Ja'^er'a he would be secured by a lien on the said deposit which 

respondent No. 3 would give him ; that naji Takeria was paid off with the 

money advanced by him ; thab prior to Baji Takeria being paid off he had 

advanced by him 

w \ 1 ° R'‘i* '^e'PC off he 

Bail Tftti-nW ° largo on the deposit ; thab bhe lien and charge of 

r^sioidenh Nr^ “ -looumenb (Exhibit 14A> ; that 

had paid and thab he had obtained a decree against respondent No. 3 (or 


(1) (1876) 1 Q. B. D. 284. 


(2) (1869) 1 H. & N. 649. 
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the said amount ; that he olaimed a lien and charge on the said deposit in 
priority to the appellant as he had [612] advanced money on the security 
of the said deposit ; and that the appellant was the managing clerk of 
respondent No. 3’s solicitors and that as the appellant attended to res- 
pondent No. 3’s affairs he believed that the appellant was well aware of 
all facts and took the assignment from respondent No. 3 with notice of his 
claim. 

Exhibits 14 and 14A, referred to above, were in the following 
terms : — 


1906 

OCT. 18. 


OBiGiNAL 

OlVlEb 

S3 B. 6i0=10 
Bom. IL. B. 
1116=4 I. 0. 
804. 


Exhibit No. 14. 

1 hereby give you a lien on the amount of Es. 18,66fi, deposited by me with Syed 
Sirdar Ali Khan, sole Executor of the estate of Nawab Sirdar Diler Jung Bahadur, 
C. I. E., as security for the due fulfilment of the agreement to lease dated the 3td 
April 1906 and under the lease of the said Watson's Hotel Annexe to be executed 
hereafter in consideration of your renewing my HundifS to the extent of Es. 15,000 
(fifteen thousand) in the event of my failing to pay the said amount of such Hundiei 
on their respective due dates. 

Exhibit No. 14 A. 

On the back of Exhibit 14, 

At the request of Mr. E. S. Munshi, I have transferred the within charge or lien 
on the sum of Ks. 18,666 within mentioned to Mirza Abbas Ali Baig in consideration 
of Es. 18,121-11-0 advanced by him to Mr. B. S. Munshi, the said E. S. Munshi has 
agreed to execute a formal deed of charge in favour of the said Mirza Abbas Ali Baig 
when prepared. 


As regards the claim of respondent No. 2 the appellant admitted that 
respondent No. 3 had passed to Haji Jakeria a writing in which reference 
was made to the said deposit but did not admit that any charge was thereby 
created in favour of Haji Jakeria. Further he stated that even if a 
charge ever came into operation it ceased to be operative on respondent 
No. 3 duly paying off Haji Jakeria ; that respondent No. 2 had advanced 
money on the personal security of respondent No. 3 : and that no lien or 
charge on the deposit was ever given to respondent No. 2. 

The following are the two interlocutory judgments delivered by 
Eussell, J., in the course of the hearing of the case. 

EusseTjL, J. — The question that I have to determine in this case has 
arisen certainly in an unusual way. It is not necessary for me to go into 
details with regard to the plaintiff’s claim as [613] framed. Suffice it to 
say for the present purpose, however, that the plaint starts by setting out 
the details of a certain lease dated the 3rd October 1906 between the first 
defendant and the third defendant and the claim of the plaintiff put very 
shortly is that be may be declared entitled to a prior lien or charge in 
respect of certain moneys as to which he became liable as a surety for the 
third defendant for the payment of the rant and performance of the lease. 
I' am purposely putting this as oonoi'^ely as possible because really the 
matter is or may be a good deal more complicated. 

Now it appears that when the plaint was filed the plaintiff was under 
the impression that this lease was duly regiitered; but since then it has 
been discovered that the lease has not been registered. In consequence 
Mr. Lowndes very properly asked that the plaintiff’s case might be opened 
So that, having regard to this altered state of ciroumstanoes caused 
by the non- registration of the lease, he might know what case he has to 
meet before he raised the issues, and accordingly Mr. Tarapurvala began 
to open the case. In the course of that opening the question has arisen 


33 Bom. 814 Indian high coubt beportb [Vol, 

4 Qf)si whether or not the particular clause, which is 17 in the lease, is admis- 
OoT 13. sible without registration, and I have heard vary lengthy arguments on 
— - the part of the plaintiff and also a concise one on the part of the defen- 

ORIGINAL on bbe point. I apprehend that the lease must be looked at as a 

whole. It commences:— “In consideration of the rents, covenants and 
33 B 610=10 conditions hereinafter reserved and contained and on the part of the 
Bora. L. R. lessee to be paid, performed and observed, the lessor doth hereby demise 
1146=4 I. C. ^0^,0 ^Ijq lessee” etc. Now clause 17 says:— “By way of deposit for the 

due performance by the lessee of the covenanba hereinbefore contained 
the lessee shall deposit with the lessor the sum of Rupees thirty-three 
thousand three hundred and thirty-three, which amount shall remain with 
the lessor as security till the determination of the term hereby ^granted.” 
Then it provides for the payment. Then clause 19 says;— “Provided 
always and these presents are upon this condition that if the said yearly 
and other rents hereby reserved or any of them or any part thereof shall 
at any time be in arrear or unpaid for the space of three calendar months 
[614] after the same shall have become due whether any formal or legal 
demand shall have been made or not or if the lessee at any time fail or 
neglect bo perform and observe any of the covenants, conditions and agree- 
ments herein contained and on bis part to be performed and observed, 
then in any such case it shall be lawful for the lessor, or any person 
or persons duly authorized by him in that behalf into or upon the said 
hereby demised premises or any part thereof in the name of the whole 
bo re-enter.” 

The question that arises, therefore, is: — Can it be said that these 
clauses “evidence a transaction affecting a right to immoveable property?" 

It appears to me that the right to rent is an interest in immoveable 
property. Therefore an instrument, which creates the right to rent, is 
an instrument, which creates a right or interest in immoveable property; 
and inasmuch as the payment of the rent is secured by clause 17, it 
appears to me that the transaction which secures that payment must 
necessarily be a transaction which affects this interest, namely, the rent, 
immoveable property. I cannot see how I can read the words in the 
Act “transaction affecting the immoveable property" in any other way. 

Of the oases cited to me it appears that Ourunath v. Ghenhasappa 
(1) is binding on me and is very similar to the present case: the judg- 
ment of Sir Charles Sargent being very applicable. In my opinion there- 
fore the document in question does require registration. 

The case will therefore continue to be opened so that Mr. Lowndes 
may know how the plaintiff intends to pub it and then frame the issues. 

Russell, J.: —I have taken time to consider the question as to 
whether clause 23 of the agreement in this ease requires registration. 
The material portion of that clause runs as follows : — 

"The lessee agrees to pay Rs. 33,333 as deposit for the due perform- 
ance of the lease. This amount to remain with the [615] lessor as 
security until'tho termination of the tenancy." The rest of the clause 
is immaterial. 

Now it appears to me that my dooision upon this point must follow 
that upon the question of the registration of the lease itself. I do not 
propose to go over the grounds of my judgment on that point but I should 
like to refer to the judgment of Sir Charles Sargent in the ease of 0uni- 
7iM>th Shrinivas Deaai v. Ghenhasappa (1), whore he says: “The District 

(1) (1893) 18 Bom. 745. 
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Judge was wrong in holding tihafe the term in the lease on which the 
plaintiff sued could be looked at although the lease itself required regis- 
tration. That term cannot be separated from the lease itself, as the lease 
must necessarily be looked at to determine whether the defendant had 
incurred liability under it.” It appears to me that looking at clause 23 of 
this agreement the lease must necessarily be looked at to determine what 338.610=10 
would be liabilities of the lessee under it, and therefore the judgment is 

binding on me and governs the present case. To4^' 

Mr. Lowndes, however, raised another point with regard to this mat- 
ter, and that is, he relied upon the judgment of Lord Justice James in 
LeggoU v. Barrett U) aod this raises, as far as I am able to discover, a 
novel point because with the exception of this case which Mr. Lowndes 
referred to me I have been unable to find any authority or statement in 
any of the text books exactly in point, or which marks so clearly the dis- 
tinction between an agreement for a deed or executory contract and the 
actual deed itself. [His Lordship quoted the judgment of Lord Justice 
James, at pages 309-310 in full] Now it certainly did seem to me a some- 
what startling proposition that although the Court had held the actual 
lease itself to be inadmissible on the ground of registration it could go be- 
hind the lease and hold that the agreement for the lease which was after- 
wards carried out by the deed might be admitted under the Begistration 
Act. To do so would be to give an effect to the agreement which James, 

L.J., says cannot be given, so it appears to me. His judgment as I read 
it prevents me from looking at or taking into consideration the agreement 
for the lease, because it was afterwards embodied in the lease itself, the 
governing document. If that cannot be [6l6] admitted in evidence, I fail 
to see bow the document which it governs and supersedes can be admitted. 

1 have not been able to find any case in India on the point. I may observe 
that it is only for the purpose of the Registration Act that the lease is 
not admissible. For all other purposes it is a deed and exists as a deed 
between the parties. 

For these reasons, in my opinion clause 23 of this agreement of lease 
does require registration and I must therefore hold that it is not admis- 
sible as I held the lease not to be certified to be a true. 

Russell, J., dismissed the plaintiff’s suit. After stating the facts and 
discussing the evidence his Lordship proceeded as follows ; — 

It now becomes for me to consider the legal aspects of the case as put 
before me by Counsel respectively for plaintiff and defendants 1 and 2 and 
it will be desirable to deal first with the legal aspects of the case as bet- 
ween the plaintiff and defendant 1. 

Mr. Lowndes’ argument is that by reason of defendant 3rd’s failing 
to carry out certain conditions the nature of which, owing to the lease 
and agreement for lease not being registered, I cannot discover, the de- 
posit was wholly forfeited to defendant 1, and therefore, the plaintiff who 
stands in the shoes of Munshi, cannot recover it. In support of his argu- 
ment he relied on the following oases : — 

Beynolds v. Bridge (2), Wallis v. Smith (3), Cooper v. London and 
Brighton Railway Co, (4), Howe v. Smith (5). But in Beynolds v. Bridge 
(2) it was expressly provided that if the defendant should make default in 
the amount, he should pay to the plaintiff £2,000 as ascertained liquidat- 
ed damages. So in Wallis v. Smith (2), the defendant was to pay £6,000 

(4) (1879) 4EX.-D. 88. 

(6) (1884) 37 Oh. D. 89. 
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(1) (1880) 15 Ch. D. 806. at p. 309. 

(2) (1856) 6 El &B1. 528. 

(3) (1882) 21 Oh. D. 248 at p. 257. 
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if be oommififeed a subsfcanbial breach of tthe oonbraob. In Cooper v. London 
and Brighton Railway Go. (l) the deposit on the season-ticket being 
bought was expressly to be forfeited oa the breach of any of the 
conditions. In Howe v. Smith (‘2) the deposit was a guarantee for [617] 
the performance of a contract. In this last case Bowen, L. J., cites 
38 B. 610 = 10 (p. 9?) Palmer v. Temple (3), where at p. 620 it was said that in the ab- 
Bom. Ii. R. senoe of any speoiho provision, the question whether the deposit is forfeit- 
ed depends on the intention of the parties to be collected from the whole 
instrument. Now in the case batore me I am nob entitled bo look at the 
whole instrument, so I cannot gather the intention of the parties from it. 
In my opinion however the true principle bo bo applied bo the present 
case according to English Law is to be found in Lord Elphinstoiiev. Monk- 
land Iron and Coal Company (4) and Wilson v. Love (o). 

The headnotes in these two oases are as follows: — 


1146-4 I. 0. 
804. 


** When a ie Qot aasigoable witlioct the landlord's as.^oct, the faot that the 
landlord did not objoofc to the a>fligQeo3 taking po^so^aion o\ddos irroapootive of all 
other oiroumstanoes, be held euffioient to imply his recognition of the assignees." 


Where a leise of a f irm contained a covenant by the lessees not to soil hay ot 
straw od the premises during the last twelve months of the term, bat to consume the 
flame upon the promises, and provided teat an a'lditional rout of 61 per ton should 
be payable by way of penalty (or every ton of hay or straw so sold, and it appoated 
that tboie was eubstantiul difference betwcon the manutial value of hay and that of 
straw ’.—Held that the sum so made payable was a penalty and not liquidated 
damages." 


The principles in Lord Elphin$tone v. Monkla7id Iron and Coal Com- 
pany (4), have been applied in Clyedebank Engineering and Shipbuilding 
Company v. Don Jose Bamos Yzquierdo T. Castaneda (6) and Diestal v. 
Stcvenso7i (7). See also Pye v. Br%tish Aatombde Commercial Simdicatet 
Limited, (8) where it was held that to ascertain whether the sum payable 
for compensation is a penalty or liquidated damages, the Court must bake 
all the oiroumstanoes into consideration bo ascertain the intention of the 
parties. 

Suppose defendant 3 was suing defendant 1 for the return of the 
deposit, I should feel great diffioulby in holding (as I would have to hold if 
Mr. Lowndes’ argument is oorreob) that it would be a good defonoo for 
defendant I bo say you have nob performed [618] all the conditions of 
the lease and therefore all the deposit is forefeibod and I am entitled bo 
retain the whole of it. 

But, in my opinion, the law is most clearly stated by Lord Maonagh- 
ten in the case of Soper v. Arnold (9): 


There was a contract for the sale of some real property. There were the usual 
conditiona of ealo. There was a deposit paid, and there were the ordinary provisions 
aa to the forfeiture of the deposit. An abstract wa^ d.divored : the vendors’ title was 
fully diaoloaed, that title was duly aoooptod aud approved; the oonvcyauoo was pre- 
pared. and everything floomed ready for oomploLion; but whoa the time 0 ;»me for 
paying the price the balance of the purohaso uionoy was not forthcoming. The pur- 
chaser had to abandon the contract : the deposit was forfeited, and the matter was 
apparently closed. Everybody knows what a deposit is, The putohasot did not want 
legal advioo to toll him that. The deposit servos two purposes— if the purchase la 
carried out it goes against the purohaso-inonoy— but its primary purpose is this, it is a 
guarantee that the purchaser means business; and if there is a case m which a deposit 


(1) (1879) 4 Ex. D. 88. 

(9) (1834) 27 Ch D. 89 
(8) (1839) 9 Ad. & K. 603. 
(4) (1886) 11 App. Oas. 882 
(6) [1896] 1 Q. B. 620. 


16 ) [1906] A. 0.6 at p. 15. 

(7) [1906] 2 K. B.845. 

(8) [1906] 1 K. a 426. 

(9) (1889) 14 App. Oas. 429 at p. 484. 
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is rightly and properly forfeited it ig, I think* wlen a man enters into a oontraot to 

buy real property without taking the trouble to consider whether ha oan pay for it 
or not- 

No doubt under bho Transfer of Properby Act, a lease is a transfer of 
property* as is a sale, bub I do nob think ib follows from that, that the same 
principles apply bo a deposit for the performance of the berms of a lease as 
to a deposit for the purchase of properby. Ib is well known that a lease 
contains covenants of very various imporbauoe. 

The purchaser says I ‘’mean business,” that is to say, "I am going bo 
buy — one single act — “and I deposit so much bo guarantee that one act.” 
The lessee means business and says “I deposit so much as a guarantee 
that I will perform a number of acts of more or less impoibance.” Of 
course, I am nob at liberty in this case to look ab the terms of the 
agreement of bhe lease. A deposit on account of purchase-money 
is a well known phrase bub as far as 1 know, one has never heard 
of a deposit on account of a leasehold. I oan quite understand a man 
saying “ I deposit so much as a guarantee that I will buy your 
property but I cannot understand him saying “ I deposit so much 
as a guarantee that I will carry out all the terms of the lease and if 
I don't paint a wall or room my deposit is to be forfeited.” In [6l9] 
the present instance, for instance, it would, I think, be going too 
far bo say that if defendant 3 had failed bo paint a part of the Annexe 
costing say Es. 500, it could have been intended that he should forfeit 
the deposit amounting to Rs. 33,333. Upon this point I confess I agree 
with Mr. Strangman ’s argument when he relied upon section 74 of the 
Contract Act which, as Sir Frederick Pollock says, boldly cuts the most 
troublesome knob in the Common law doctrine of damages, and looking ab 
the berms of that section, it appears to me that it would be impossible to 
hold that the deposit in the present case has wholly been forfeited. I 
read the section which is in a Coda relating bo contracts in India and 
which, Bank of England y. Vagltano Brothers (1) followed in Norendra 
Nath V. Sircar Kamalbasini Dasi (2) shows, I am bound to follow. 

Defendant has sought to prove a number of items, e.g.t damage bo 
furniture and crockery, damage to good-will, servants’ wages paid by him 
on third defendant’s behalf Osier’s bill of electrical Qbbings, but in the 
absence of a lease and agreement for lease, apart from any other consider- 
ation I fail to see how he oan set up any liability of defendant 3 in respect 
of these sums. But no doubt in respect of the amounts due to bhe Port 
Trust for ground-rent and bhe Municipal taxes down bo 6bh January 1907 
when defendant resumed possession of bhe premises, which are admitted 
by plaintiff, these amounts ought to be allowed bo be deducted from the 
deposit which of course would leave a balance in favour of the plaintiff 
bub for the circumstances I heieinafber set forth. 

This leads me, therefore, to defendant 2’s case. I have above fully 
set forth the reasons which have led me to the conclusions of fact upon ib. 

^ Mr. Strangman s main argument was upon the wording of the letter 
of lien, Exhibit No. 14 itself, namely, that the words at the end of Exhi- 
bit No. 14 In the event of my failing to pay bhe said amount of such 
hundies on their respective due dates” — governed the whole document 
and that inasmuch as Jaokeria bad been paid off in October 1906, his 
agent Budha had nothing to transfer by [620] the endorsement Exhibit 
14A| but to my min d the wordings of Exhibit No. 14 is perfectly clear 

(1) [1891] A. 0. 107. 


1608 

OCT. 18. 


OBlGlNAIi 

OlVlD. 


83 B. 610:=:i0 
Bom. L. B. 
1146=4 I. 0. 
804 


(2) (1896) L. R. 23 I. A. 18. 

389 


INDIAN HIGH COURT RETORTI 


83 Bom. 621 


[¥ol. 


and the words at the end of it which I have above quoted must be held 
00 ^% to refer to the prior words “In consideration of your renewing my bundles 

to the extent of Hs. 15.000” and not to the works at the beginning of it- 

OBiOiNAL “2 hereby give you a lien on the amount of Rs. 18,666.” 

Again it appears to me that to hold that Jackeria through his agent 

S3 b"610=10 had nothing to transfer when the endorsement Exhibit No. 14A was 
Bora. L. R. oxeouted would bo conlirary to the elloob of the whole transaobiOD and upon 
1116=1 1. C. point the wording of 14A seems to me very matorial, particularly so it 

Budha’s ovidence is correct that it was sent to him typed by defendant 3. 

It does not say, “I having beon paid off the amount hereby transfer the 
within charge of lien, etc., in consideration of such and such a sum paid 
to me” hut it says ” I have transferred the within charge or hen in con- 
sideration of rupees so much advanced by Baig to defendant 3,’ and there- 
fore, upon the wording at the date of the transfer of charge or lien, it 
must I think be taken to be the living charge or lien and not a dead one. 
And if my view of tbo transaction is correct, the effect of it was that 
Jackeria having a valid and effectual lien or charge upon the deposit, in 
consideration of Baig’s having paid to defendant 3 the amount that de- 
fendant 3 owed to .Taokcria, Baig stood in the shoes of Jackeria and was 
entitled to the same rights as to the deposit as Jackeria himself was enti- 
tled to, and looking at the terms of Exhibit No. 19, Baig's letter to defend- 
ant 1 of the 28th Soptembtr 1906, it must, in my opinion be taken that 
defendant 1 was aware of and agreed to the proposed transfer. 

Therefore, in my opinion, tho first) paragraph of seotiion 130 of bbe 

Transfer of Property Act) has been complied with. 

That section being in a Code, is the only law to be considered Bank 
of England v. Vagliano Brothers (.1)* P) i? perfectly clear and intelligible. 
It sweep? away all the difficult questions regarding privities between trans- 
feree dependent on notice being given to the debtor or bo tho person in 
whom the property was vested. The transfer, according to this section, 10 
“oomnlebo and effectual [621] on the execution of the requisite instru- 
ment, and thereupon the transferee has vested in him all the rights of the 
transferor. The possibility of a second assignment to another assignee is 
thus excluded, for the assignee has nothing left to assign ’* — Tho Transfer 
of Property Act by Shepherd and Brown, 6feh edition, page 571. And 
notice to tho debtor is not requisite to complete the transfer, as between 
the transferor, his creditors or executors on the one hand and tho trans- 
feree on the other (ibid., p. 572). 

Moreover, if the assignment to Baig was valid and effectual, the 
plaintiff's assignment was subject to tho liabilities and equities to which 
defendant 3 was subject in respect thereof on tho 8th January 1907. Sec- 
tion 132 of Transfer of Property Act. 

Undor the above oiroumsbanoes, it is unnecessary to consider what 
are the legal and what the equitable rights as between the plaintiff and 
Baig. Nor is it necessary to decide the point raised by Mr. Strangmanas 
to marshalling in favour of the plaintiff. 

I therefore hold that upon tho execution of Exhibit 14A, there was a 
valid transfer of Jaokoria’s claim to the deposit wbioh beoame complete and 
effectual upon tho execution of 14A. and thereupon all Jackeria'® rights 
and remedies vested in Baig. 

It is admitted by the plaintiff that if the transfer to Baig is a valid 
one, he can get nothing by this suit. 


(1) [1891] A. 0. 107. 
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The plaintiff appealed. 

Bobertson (with him Fadshah and Tarapor-walla) for the appellant. 

"We are entitled to recover under section 65 of the Contract Act and 
section 81 of the Trust Act. 
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Our suit is not based on the lease but is simply to recover the monies ^3 g ei0=10 
deposited by Munshi vvith Sirdar Ali Khan the lease being only the gom. L. H. 
occasion and the reason for making the deposit. This is clearly shown by 1146=4 1. C. 
the issues raised on our behalf (Nos, 15-16). The fact that the lease waa 
unregistered only deprived the plaintiff of the right to use it in evidence, 

As to the admissibility of clause 17 of the lease which relates to the 
deposit it has been held that though a* document cannot [622] be admitted 
in evidence for want of registration in so far as it affects immoveable pro- 
perty it can still be put in for a collateral purpose not affecting land and 
that even a portion of a document can be put in if it is divisible from the 
rest of the document. We submit this clause can be separated from the 
rest of the lease: see Mitter, J. in Lachmipat Sing v. Mirza Khairat AZ»(1) 
followed in Krishto Lall Ghose v. Bonomalee Boy (2). 


The same principle was laid down in Ulfatunnissa Elahijan Bibi v. 
Hosain Khan (3). 

Section 65 of the Contract Act says that where an agreement is 
discovered to be void or when a contract becomes void any parson who 
has received any advantage under it is bound to restore it. The lease in 
this case has become void and therefore the Sirdar is bound to restore 
the advantage of the deposit which he received under it: see CassoTt v. 
Boberts (4). 

Setalvad for Easpondent No. 1. 

Bahadurji (with him Jardine) for Eespondent No. 2. 

Ohandavarkar, J.; — This is an appeal from the decree passed by 
Russell, J., in Suit No. 159 of 1907 brought by the appellant Ardeshir 
Bejonji Surti, to recover from the first respondent, Syed Sirdar Ali Khan, 
moneys alleged to have been placed by the third respondent with the first 
respondent as deposit or security for the duo performance of the covenants 
and conditions of a lease (dated the 3rd of October 1906) of certain 
premises known as Watson’s Annexe, by the former to the latter for a 
period of ten years commencing from the 1st of April 1906, The appellant 
claimed the amount under an assignment dated the 8 th of January 1907 
from the third respondent, Ruttonji Sorabji Munshi. In the plaint he 
alleged that the lease had been determined by the first respondent re- 
entering the premises on the 5th of January 1907, and that on such deter- 
mination the right accrued to him (the appellant) as the third respon- 
dent’s assignee to recover the amount of the deposit less certain sums 
payable by the third respondent to the first respondent under the terms 
of the lease. 


[628] The first respondent in his written statement admitted that 
there was a lease, that in accordance with it the third respondent had 
taken possession of the premises, and that he (the first-respondeat) had 
re-entered on account of a breach of certain covenants in the lease: but he 
denied that the covenants and other terms of the lease were all the same 
as those set out in the plaint. He also denied appellant’s right to recover 


(1) (1869) 4 Ben. L. R. (F. B.) 18 at 

p. 22. 

(2) (1879) 5 Oal. 611. 


(3) (1883) 9 Oal. 620. 

(4) (1862) 31 Beav. 613. 


INDIAN HIGH COURT REPORTS 


33 Bom. 624 


[Yol 


1908 

OOT. 13. 

OhlGlNAL 

OiVlL. 


the deposit) on the ground fibat the bhird respondent had under the terms 
of the lease wholly forfeited it. 

The second respondent opposed the claim on the ground that the 
third ro^pondont had a'^signed to him on a date prior bo the assignment in 
favour of the appellant the right to recover the amount of the deposit from 
33 B. 610=10 tbo first rospondent. 

1146™=^. 0. It was in this state of the pleadings that the parties went to trial 
804. before Russell, J. At the commencement of the trial it was discovered 
that the lease of the 3rd of October 1906, relied on both by the appellant 
and the first respondent, bad nob been registered, and that, therefore, 
neither it nor any oral evidence could bo reoeived in proof of its berms. 
Counsel for tbo appellant sought at the trial to prove those terms by 
tendering in evidence an agreement for a lea'^e, but Russell, J. disallowed 
it also upon bho ground that it could not bo received for want of registra- 
tion. Evidence was then led on other issues than those relating to the 
terms of the lease. 


Russell, J., heldthtUr alia, that the plaintiff (appellant) had not 
proved the lease and the covenants and provisions referred to in his plaint, 
that tho third defendant (rospondent No 3) bad entered into possession of 
the premises under bho terms of the lea'^o and remained in possession 
thereof until its determination by the first defendant (respondent No. 1). 
and that the seoond-respondent had a charge on the deposit prior to that 
of tho appellant. Accordingly the suit was dismissed with costs. 

The learned Judge’s finding that both the lease and the agreement 
for a lease referred bo in the pleadings of the parties in the Court below 
required registration has not been impugned before us in appeal. But it is 
contended for the appellant that the learned Judge ought to have held 
that the lease having [624] become inadmissible in evidence for want of 
registration, tbo contract had become void, and that under section 65 of 
bho Indian Contract Act the first ro'jnon dent was bound to restore any 
advantage ho had received under the contract or to make compensation 
for it to the third respondent. Under section 2, ol. ((?) of the Act, an 
agreement is said to be “ void '* when “ it is not enforceable by law 
that is, when its berms being asoertainol have no legal offoot at all. That 
cannot be prorlioated of an agreement wbioh tho law declares has no 
existence because there is no evidence of its terms. "Tho mere fact of 
one party having paid money to another, under a oontraoh which he cannot 
enforce against iiho latter, beoaivo of its uon-oomplianoo with tho provi- 
sioQS of tho Statute of Fiauds, will not oubltlo the party who has paid 
such money, to recover the ^ame as on a failure of consideration ; for in 
such a case the contract is not void, hut there is merely a deficiency in the 
evidence thereof.” (1) Further, there is this to be said that not only the Re- 
gistration Act but also tho Transfer of Property Act created a bar in the 
way of the appellant’s suit as it was launched in bho Court below. Sec- 
tion 107 of the latter Act ytovidos that " a lease of immoveable property 
from year to year, or for any term exceeding one year or reserving a yearly 
rent can ho made only by a registered instrument.” And bho law is that 
" if an Act of Parliament says that a contract shall be carried into effect 
in a given way, and such enactment is not by way of direction merely, 
then the additional words 'that shall not bo of any effect either in law 


(1) Ohifcy Junr. on OonttaoU, p;\go,59l, 
8th Edition (12th Edition, p. 93), j oiting 


Sweet V. T>Ct\ (1S41) 3 M. Ct. 463. 
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or in equitiy ’ ara superfluous, because if the Act says that is the way all igos 
property shall be acquired, you must comply with those provisions in Oot, 13, 
order to acquire the property — the property is to be given in that mode, 
and that mode only” (1). Accordingly, it has been held by this Court on oivin^^ 

the construction of the first paragraph of section 54 of the Transfer of ’ 

Property Act, which relates to sales of immovable property and the 33 B. 610=10 
language of which, so far as it is material for our present purpose, is ^ 

similar to that of section 107, that there cannot be [623] a sale except by *804.' * 
a registered instrument in the class of oases mentioned in the para- 
graph (2). 


It follows then that the appellant could not in support of his claim 
rely on the lease referred to in his plaint and prove any cause of action 
alleged to have arisen from it. 


But although that was so, there was enough in the plaint and also in 
the written statement to show that, though the lease had not been regis- 
tered. the parties to it had acted upon its terms, whatever they were, that 
a certain course of conduct had been pursued by either, which in point of 
fact constituted the relation of landlord and tenant between them, and 
that it was in pursuance of that relation that the third respondent had 
paid oaitain moneys from time to time to the first r03pond0nt as a deposit 
to secure the performance by the former of the covenants and conditions 
in the lea'^e. The law applicable to this state of facts is summarized by 
the Editors of Smith's Leading Oases Volume I, lOhh Edition* (pp. 307 
and 308), as follows on the authority of the oases there cited, of which the 
principal is Pulbrooh v. Lawes (3): — 

Although a plaintiff be prevented by the statute from availing 
himself of his special contract, he may nevertheless be able to recover 
upon one of the money counts anything in the nature of a debt which 
has accrued to him by reason of his acting upon the contract.” 

From this point of view it would be open to the plaintiff to give the 
lease in evidence for the purpose of proving his right to recover the moneys 
lodged by the third respondent with the first respondent as a debt due 
from the latter. Such admission o-f the lease would not contravene the 
provisions of the Registration Act, because it would in that case be put 
in evidence, not for the purpose of affecting any immovable propertv, but. 
to borrow the language of Blackburn. J., in Pulbrooh y. Lawes, for ”a 
collateral purpose,” i.e., for the purpose of proving a money debt arising 
from the conduct [626] of the parties (4). Nor would that view con- 
travene the provisions of section 107 of the Transfer of Property Act. All 
that that section enacts is that if parties enter into a transaction by way 
of a lease of immovable property, it shall have no operation as a lease and 
shall not constitute the relation of landlord and tenant between the parties 
in certain cases unless the transaction is embodied in a registered instru- 
ment. But the section does not say that if the parties without any such 
instrument conduct themselves towards each other as if they were land- 
lord and tenant and moneys pass from one to the other in pursuance of 



• nth Edition. D. 321 . 


(1) Per Wood V. 0. in^ Liverpool 
Borough Bank v. Turner ^ (1860) 29 L. J, 
Oh 827, 830. 

(9) (1904) 98 Bom. 360 also a Pall 
Bench ruling of the Madras High Court 
to the same efleotappro7ing of 28 Bom. 
466 in (1904) 29 Mad. 386. 


(3) (1876) 1 Q. B. D. 284. 

(4) See alpo Thaknre Fatesingji y, 
Bamanji A. Dalai, (1903) 27 Bom. 516, at 
pp. 640 and 541, whether Batty, J., has 
adopte'^. this view of the law, relying upon 
the case of Lalla Oopee chand ▼. Shaikh 

Liakui Hoitein (1876)t26 W.,B. 211 . 
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fchati ooncluob apou the undersbandiog bhab ib would be repaid in a certain 
event, there shall be no right to recover that money. In such a oa =0 the 
right to recover arises nob upon the lease, because according to law no 
lease exists, but upon an independent equity arising from the oonduob of 
(jhe parties and founded upon the law of esbopoel in section 115^ of the 

33 B.610=10 Indian Evidence Act. As was said in Cornish v. Ahington U)'. If any 
Bora. h. R. person by actual expressions, or by a course of conduct, ^=0 conducts him- 
1146=4 I. 0. another may reasonably infer the existence of an agreement or 

license, and acts upon such inference, whether the former intends that he 
should do so or not, the party using that language, or who has so con- 
ducted himself, cannot afterwards gainsay the reasonable inference to be 

drawn from his words or conduct. 

This view of the case was not presented at the trial in the Court 

below, where both Judge and Counsel thought that the appellant s case 
had an insuperable difficulty to meet on account of the non-registratiou 
of the lease and that there was the authority of no decided case in point 
which could be invoked in order to establish his right to recover the 
moneys in dispute. Having regard to bh^ law which we have stated at 
some length above, it would become neoessarv to allow the appellant to 
amend his plaint and prove the case so stated unless the decree nf the 
Court below should bo oonhrmed upon the ground that he has no right to 
recover the moneys in dispute from tho 6rst [627] respondent, because, 
as held by Russell, J.. the second respondent has a prior and superior 

right to them. 

The second respondent claims the right to those moneys under a 
transfer to him by one Jakeria of an assignment from the third respondent. 
The facts in that oonueotion are th it, in consideration of Jakeria agreeing 
to renew hundh drawn by the third respondent in the event of non-pay- 
ment thereof by the latter on their due dates, the third respondent gave 
on the 23rd of July 1906 “alien or oharge*’ to Jakeria on the moneys that 
might be recoverable from the first respondent by the third respondent 
out of the amount of the deposit now in dispute (see Exhibit 14\ Jakeria 
at the instance of the third respondent assigned that lien to the second 

respondent by means of an endorsement (Exhibit 11 A) made on Exhibit 

14. The endorsement bears no date, but Russell, J. has found on the 
evidence that it was made on the 26th of October 1906. The oorreobness 
of that finding has not been challenged before ns ; indeed Mr. Robertson 
for the appellant canJidly admitted that ho could nob question it. On 
these facts then it is quite clear that the second re'^pondont has ^ prior and 
superior right to the moneys in dispute which are in the hands of the first 
respondent. 

But it is oontondod for the appellant that what the second respondent 
relies upon as the basis of his claim is not an assigumeut of the third 
respondent’s right to recover the moneys from the first respondent but 
merely a lien or charge of those moneys, subject to a oonbingonoy which 
never occurred. 

Now, it is true that by Exhibit No. 14 the third respondent gave to 
Jakeria what be calls a lion on the amount of Rs. 18,666 deposited by him 
to the first respondent and that by Exhibit No. 14. \ Jakeria or rather his 
authorised agent, Elias Buddha, purported to transfer that ''charge** or 
“lien” to the second rospondent. But the mere fact that the parties have 
described the transaction in each ease as “a lien’* or "oharge** oannot 
deprive it of its real nature, if i n substance the transaotiou was in the 


11) (1859) 4 H. A N. 649. 
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first) instance an assignment by the third respondent to Jakeria of the 
former to recover his moneys in the hands of the first respondent, and, in 
the second instance, a trans- [6^8] fer of that assignment by Jakeria to the 
second respondent. The Eaglish cases cited before us as making a 
distinction between a charge and an essignmenb have no bearing on the 
question here which must be decided solely with reference to the intention 
and conduct of the parties disclosed in the evidence and the provisions of 
the Transfer of Property Act. The transactions evidenced by Exhibit 14 
and Exhibit 14A are substantially transfers of “an actionable claim’* dealt 
with in Chapter VIII of that Act. Where a creditor purports to create a 
lien or charge on the debt due to him in favour of another person, the 
words lien or charge have no meaning except as giving the latter a right 
to recover the debt from the debtor. The transaction is in reality one 
whereby the owner of what in English law is called a chose in action 
transfers it to another. And that is what the evidence in this case esta- 
blishes to have been the intention of tho parties to Exhibits 14 and 
14A. 


But it was said that, even assuming that Exhibit 14 was in substance 
an assignment of the third respondent’s right to recover the moneys in 
the hands of the first respondent, its operation as such depended upon the 
former renewing the hundis of the latter to the extent of Es. 15,000 and 
that only in the event of failure by the latter to pay the amount of such 
hundis on their respective due dates ; that the hundis in question having 
been satisfied by the third respondent on th€ir due dates,, the contingency, 
on the happening of which alone the assignment was to take effect, having 
never occurred, the assignment had no operation. This argument assumes 
a state of things which is not supported by the evidence in the case. 
According to the third respondent, three hundis (Exhibit T!) having 
become due in July 1906, be requested Jakeria’s authorised agent Elias 
(also called Buddha) to renew them, because the third respondent was 
unable then to satisfy the hundis by payment in cash. Elias Buddha 
wanted some security besides the endorsements on the Hundis before he 
could agree to renew. And it was on that account that the third respondent 
'executed the document, Exhibit 14, with the result that Elias Buddha 
on its execution renewed the hundis. This version of the transaction 
finds substantial corroboration from the evidence of the appellant 
[629] himself. He says that he knew that letter (that is Exhibit 14) had 
been given by the third respondent to Jakeria on the 23rd of July 1906 ; 
that be himself might have prepared the draft of it; and that Jakeria renew- 
ed the hundis after he had got his letter of assignmenbe 


It only remains to notice one further argument of appellant’s Coun- 
sel. It is argued that when Jakeria was paid ofi, his assignment came to an 
end and that there was no right existing in virtue of Exhibit 14 which be 
oould transfer to the second respondent. There, again, we must look into 
the evidence to see what really happened. The moneys which went to 
to satisfy the third respondent’s liability to Jakeria came from the pockets 
of the second lespondenb. The second respondent supplied the third res- 
pondent with those moneys on the distinct understanding that he was 
to step into the shoes of Jakeria. Accordingly Jakeria through his agent 
Elias Buddha transferred his right under Exhibit 14 by Exhibit 14A to 
the second respondent. These are the facts found by Russell, J., and the 
evidence which he has rightly believed, supports them. 
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On tb 0 erounl, bberetore, tbah tibe second raspondenh’s assignment!, 
being prior in point of tiimn to the appellant’s, detects the latter, we must 
con6t® the decree of Russell, J.. with costs. It was not suggested in be 
Coarb below nor ib been ^urtftasbed in appeal bhab, after satisfy mg the 
second respondent’s claim, there would be a balance of the deposit left m 
«8B 610=10 the hands of the first respondent to whiob the appellant would be entitled 
®bL®L. a. ia virtue of his assignment. Before us, as it had been before Rassell. J . 
1U8=4 1. 0. appellaot's case was fought out on the footing that if the second res- 

pondents’s assignment was found to be prior in point of time to the appel- 
lants, the latter must fail in the suit. 

After the delivery of this judgment Mr. Robertson urges with reference 
to the last sentence that there would be a balance left, that on that 
ground his client had a'^ked Russell, J. for an order for an account to be 
Lken and to marshal the securities in the hands of the second respondent. 
Nothing was said about this during the hearing of the appeal before us. In 
Russel, [630] J.’s judgment it is distinctly stated that it was admitted 
before him that if the second respondent's oU:m was prior he (the appel- 
lant) would get nothing. The correctness of that statement in the judg' 
ment was not at all assailed before us. And the appellant's deposition 
(page 82 of the paper book in appeal) confirms Russell, J.’s remark as to 
the admission. We cannot in this state of the pleadings allow the case to 
be reopened, because that would be encouraging parties to argue their 
oases piecemeal and shift their grounds of claim so as to prolong litigation. 
Respondents to have separate sets of costs. 

Decree confirmed. 

Attorneys for appellant ; Messrs. Wadia, Qhandy & Co. 

Attorneys for defendant Messrs, Captain & Vaidya. 
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Before Mr. Justice Russell. 


BAI MoOLBAT V. OnUNILAL PlTAMBER."* 

L23rd March, 1909.] 

ConUynpt of Co^ift — Notice of motion for committnl^Scrvice of tiob'cti— sdruiM 
ntcessary—Service upon aitorney^ tio( from order. 

Where an appl’oation ia raade for committal of a person to jul for dlaobedi- 
onoo of the Court's order, it is necessary cot only th^t the order should be 
Bervfd upon the defaulting purty peta n illy, but the notice to commit should 
also be similarly served upon him. Sorvioo upon the party’s attorceys is not 
sufficient. 

When proooedinga are takm for oommitt^^l of a person for contempt of a 
Court’s order, the Court is not obliged to utay those prooeedinga merely booauae 
an appeal has been filed from such order. 

Gordon v. Gordon (1) followed. 


otion in the 


Notice of moMon. 

The defendant’s attorneys were served with a notice of i 
following terms : — 

^'Please take Dotioe that on Mouday next the 2'2ad instant or so soon there 
after as Counsel oan be heard Counsel will move on behalf of the plaintiS before [6Sl] 


• 0. 0 J. Quit No. 81 of 1909. 
(1) [1904] P. 168. 
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the Hou'ble Mr. Jastioe Eusaell on the grounds of the affidavit of Ohivghankar Dalsuk- 
tam copy whereof is sent herewith for «an order committing your client bo jail for con- 
tempt of the Gourt he having fa'led to hanl over to R D. Sethna, Esquire, the 
Receiver appoioted herein, the property in his possession of the estate of the late 
AmbaT'am Mociohand in the plaint herein mentioned and for such o^her order as the 
Court may think proper to make and for costs. The affidavit in support of notice of 
motion is sent herewith.” 

This nobioe was served upon the defendant’s attorneys on March 20th 
at 4 p. m. 

J. D, Davar for defendant: — We submit that this notice cannot be 
heard because it has not been served upon the defendant personally. 
There are no Indian oases on the point, but the Court will follow the 
Englifih practice which is laid down in Mander v. Falcke (1) ; see also Be 
Cunningham (2) and Oswald on contempt (L8b2 Edition), pp. 106 — 110. 

We also submit that this notice cannot be heard because we have 
not had four clear days’ notice as provided for in the Rules and no leave 
has been obtained from the Court for service on short notice. 

Lowndes for plaintiff; — The case of Mander v. Falcke (l) cited by 
the defendant is in our favour. That case lays down disblnotion between 
proceeding in attachment and in committal. Attachment proceedings are 
taken when the person sought to be attached neglects to do what he has 
been ordered to do ; and committal proceedings are taken against a person 
who has done what ho has been ordered not to do. In the former case 
personal service is not necessary. There is no such distinction made in 
the practice prevailing in India as obtains in England between these two 
kinds of proceedings. No authority has been quoted to contradict this by 
the other side. 

We submit (1) If English law or '’praobioo on the point has been 
adopted out here our motion can be heard as it would correspond to 
attaobruent proceedings at England. (2) If the English law or practice 
does not apply then our motion is equally good, for, the authority quoted 
above can show no reason for differentiating between the two proceedings 
with regard to service of notice. 

[632] As bo point of short notice we have nob as yet brought on the 
notice of motion. Counsel for the defendants has merely raised points by 
way of demurrer, bub we now ask for leave bo have this notice of motion 
set down for heating to-morrow. 

[RUSSEIiD, J.: — I will deliver judgment on this question to-morrow 
and the defendant must be present in person.]- 

Russell, J.: — -The plaint in this suit was filed on the I8th January 
1909 and the plaintiff is the daughter of one Ambaram Motiohand, who 
left property of a very considerable value, and the defendant is the exe- 
cutor of his will- Ho is described in the plaint as a law-tout ; but whether 
or not he is so I do not know. The suit is for the oonsteucbion of the 

will in various particulars and also for an account. 

% 

On the 1st of March 1909, Mr. Sethna was appointed Receiver, which 
I apprehend implies with it that it would be the duty of the executor to 
hand over all the property of the deceased in his hands to the Receiver ; 
and also an order was made restraining the defendant from dealing with 
the property of the deceased. It appears from the proceedings, which I 
have gone through, that the order for Receiver could not be served upon 
the defendant until the 19th of March 1909 and on the 20th of March the 


1909 

UAB. 38. 

OaiGlNAL 

OlVlL. 

33 B. 630=2 
1. 0. 485=11 
Bom. L. B. 
860. 


(1) [1891] 8 Oh. 488. 


(2) (1886) 65 L. T. 766. 



88 Bom. 633 


aiGa cooai: wEroBTs 


isog 

MAB. '^3. 

OaiaiNAL 
OlVlL. 

33 3.630=2 
I. 0. 483=11 
Bom. L. 3. 
360. 


[¥oi. 


foHowiog uotiico wa^ wntitien by the piaiatiiS's atborney? bo the defendant! s 
abborueys: 

[His Lordship Chou road bho nobioo as sob oub above and prooeed- 
od : — ] 

Thai) uobioo is dabod the dObh of March 1909 and ib was served on the 
defoodanb’s acCorneys ouly and nob upon bbe defeudaub ; and on bhe 22ad 
March bhe uolice came on for argutnenb before luo, when Mr. Davar for 
the dolendanb raised bwo ohjecbions to bbis nobioe. The lasb objection I 
will deal with hrsb as ib is bho loss iinpoibaub one. This objoobion is Chat 
four clear days ab iea-o had nob olapse.i between bbe service of the uo^oe 
of motion and bho day named for showing cause as directed by Rule 377 
“unions bhe Court or a Judge give, opeoial leave bo bhe contrary.’ ’ Tho 
way I read bbo-o words is chab it is open bo the Court or a Judge bo give 
special leave bo bho contrary ab any time. In any emergent matter where 
a nobioo of motion has boon given for [6333 less than four days, bhe Court, 
if ib thinks fib, can give special leave under the Rule after such nobioe has 
been given ; and, bberofore, I do nob think I ought bo hold this objeobion 
of Mr. Davar bo prevail. In my opinion this is a case in which the Court 
will be fully justified in nob adhering bo bhe sbriobnoss of that rule. 

With regard bo the obhor objection, however, ib appears bo me that 
diflerenfc con^ideratIoa s must apply. A number of oases have been decid- 
ed in the Bombay and Calcutta High Courts with reference to what bhe 
contempt of Court really is and with regard bo its jurisdiobiou. Thus in 
one case, Martin v. Lawicnc6{i)t it has been held that the jurisdiction of 
bhe High Court to imprison for oonbempb is a jurisdiction which ib has 
inherited from bho old Supremo Court and was conferred upon that Court 
by bhe Charters of bho Crowu, which invested ib with all tho powers and 
authority of bbo thou Court of King's Bench and of bhe High Court of 
Chancery in Groat Britain, and this juriiMiobion has nob been removed or 
affected by the Civil Procoduro Code To a similar 
Navivahoo v. Nnrotamdas CaiiJas (2), and also 
Surendra Nath Ban:rjc6 v. Chief Justice o-nd 
Court (3); and as mentioned in Mr. Mulla’s Civil Prooeduro Code (3rd 
Edition) the power to oommib is “amongst the inhoronb powers of the 
Court, a list of which is to bo found at pJvgo 275 of that work. 

Ib was hold by tho Privy Council, in [n re Pollard (^) (which is 
referred bo wibh approval in hashmath Vtthal v. Daji Qovind (5)), that in 
their Lordship’s judgaiont. “no person should bo punished for oonbompb of 
Court, which is a criminal ofionoe, unless bbe specific offence charged 
against him be disbtnobly stated, and an opportunity of answering it given 
to him, aud that in bho prosonb oaso bbeir Lordships are nob satisfied that 
a distinob obargo of bho offence was stated, wibh an offer bo hoar bhe answer 
thereto, before senbenoo was passoJ." Tboroforo, ib appears that the 
proceeding for oonbompb of Court is in bhe nature of a criminal offence; 
and to the same ofioob, as I read [634] it, is bho case of In re Vallab)i- 
das (6) — which is an Insolvency case bub tho piinoiplo seems to be the 
same — whore it was held (following Ex parte. Fan jSantifau (7)) that in all 
criminal cases ib is necessary that there should be a charge, a finding and 


offeob is bhe case of 
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a Qonviobion, as a foundaMon, for the sentieDoe and that) as there was no 
charge, the order for imprisonmenti was wrongly made. 

While I am on this point, I may also refer to the case of Balwantrao 
y. 2?a7?ic?ian(^ra (1), where the Court say “ It is admitted that the in- 
junction of this Court was personally served on Ramchandra on the 28th 
April last,” I refer to that for showing that evidently the Court was of 
opinion that in that case personal service on Ramacbaudra was necessary. 

Now Mr. Lowndes for the plaintiff raised a very ingenious argument 
upon the case Mr. Davar referred to — the case of Mander v. Faloke {2). 
Mr. Lowndes said that that case showed that in England there was a 
distinction between “attachment” and “committal.” That, no doubt, 
was so before the Judicature Act, and in Callow v. Young (3), it was held 
that attachment was the proper application in oases of omission and com- 
mittal in oases of commission ; that is to say. if a person did that which 
he was not entitled bo do he ought to be committed, and if ha did not do 
that which he was ordered to do ought to be attached. In India I find no 
distinction has ever been drawn between “attachment” and “committal” ■ 
and committal being to my mind a serious matter, seeing that committal 
is in the nature of a criminal proceeding, it is of the greatest possible 
importance that all applications to commit a person for contempt of this 
Court’s order should be served personally. Mander v. Faloke (2), it seems 
to me, is an authority to that effect and does not admit of the distinction 
upon the ground that Mr. Lowndes endeavoured to distinguish it and 
knowing what the practice is in this country, it seems to me, it is im- 
possible bo lay too great a stress upon the importance of the matters of this 

sort, because the power of committal is one of the most effectual powers a 

power which the Court can exercise hrevi manu and is the most prowerful 
[633] engine at its disposal. I can conceive no greater danger than if I 
were to hold that service of notice for committal of a person bo jail was 
suffioienb if it was served upon his attorneys alone. Further, another 
danger one has to bear in mind in this country is, that it is inconceivable 
that this Court would sanction notices being served upon attorneys of 
persons in a language which would probably not be understood by the 
latter ; and I would be extremely sorry to commit a person for nob 
obeying a notice of motion which was served upon his attorneys in a 
language which he did not understand and non constat that it was ever 
explained to him. And I think I am justified in holding that where an 
application is made it ia necessary not only that the order ahould be 
served upon the defaulting party, but the notice to commit for disobe- 
dience thereof should also be served upon him. That has been the 
practice ever since the days of Lord Eldon and before that time, 

It may, however, be said in the present case that the defendant ought 
bo have protested at once and certainly it does not appear in his affidavit 
that he did protest ; but Mr. Davar did raise the preliminary protest at 
once and said that he protested against this notice on the ground that it 
had nob been duly served. Upon this point it must be remembered that 
it has been held over and over again that appearance is not a waiver of 
the objection on the ground of irregularity in a case affecting the liberty 
of the subject and to the same effect will be found the rulings as to 
waiver in the Enoyolopoedia of the Laws of England. A man appearing 

SJ [!8Sr?Sf.'’48a- ’ (3) C1887] 66 L. J. Ob. 690; 
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cannot be held to waive a question which relates to the validity of an 

order. , 

On being informed that the defendant had appealed from my or'gm*! 
order appointing Mr. Sethna Eeoeiver, I was considerably impressed with 

that fact and thought that I ought not to make an order 
matter but should wait until the appeal had been decided , but following 
the case of Gordon v. Gordon (l), in my opinion the faot of this appeal 
pending does not oblige me to stay further proceedings m the present 
matter. In that ease Vaughan William?, L. J., says ; 

resel “H an order has been made in the eietoiee of the dieoretion of the Court, and 
some oue^who ia oppressed, or thinks himself oppressed by that order, appeals, saying 
that the Vourt has exercised its ciscretion wrODgly. thU person, if he .s in con emp , 
cafnorbe heard to say anything of the kind uritil he has purged his contempt. 
OarBtiu v. Oorstin (2) is an mstAHoe of that kind. 

Then be goes on : — 

“ But when you come to tbe case of an order which it is suggested may 
made without iutiadiotion, if upon looking at the order one oan pee that 
the sound of the appeal, it seems to mo Ih vt such a oano has always 
one in which the Court will entertain the objeolion to the order, though the 

person makiog the objection U in contempt." 

That therefore, draws the difference between an order made In the 
disoretion’of the Court and the ease where tbe objeobion is that it is made 

without jurisdiction.* 

^ Note At this stage Counsel informed the Court that an arrangement had 
been arrived at between the parties. [Ed.] 


38 B. 636 (=3 I. C. 749=11 Bom. L. R. 748 ) 
APPELLATE CIVIL. 

Befors the Honourable Mr. Chandavarkart Acting Chief Justice, 

and Mr. Justice Heaton. 


ISMALJi YuauPAtiLl (Oriffinal Defendant 1), Appellanit v, 

• Eacuunaxh Lachiram Marwadi [Original 

Flaintiff)t Respondent.^ 

[2lst June, 1909.] 

Salt Act {Bom. Aot n of 1890), sf’cdoMs 11 ond 47 (f)— SdU pans— Lease under a 
licensefrom Coileoior—Letsco not to sublet without Collector's permission— buO' 
lease by the lessee without such permission— D.'pmt by loiOi lessee— 

Illegal contract -Suit by sub-lessee to recover depoai cauuol ii>. 

Y obtained from Government a lease of certain salt pana to manufacture salt 
under a lioonne. One of the oouditiona of the lease was that the lessee should 
not sublet tbe salt pans without the written peciniasion of the OoUeotot. 
[63 1 ] Without any auoh permission, however, Y sublet the paua to B who, as 
a security lot the porforuaanoe of the oonditiona of the sublease, deposited a 
sum of Ra. 1.000 With Y. The sub-lease was acted upon and on the eipiratioa 

• Second Appeal No. 593 of 1907. 

(1) [1901] P. 169. (2) tl0G5) 4 Sw. Tr. 78. 

(t) Sections 11 and 47 of the Salt Aot (Bom. Aot II of 1890) ate as lollowa 

11. No salt ehall bo manufactured and no natural salt and. except under the 
provisions of section 14, no salt-earth shall be excavated or oollooted or reuioved, 
otherwiBe than by the authority and subject to the terms and conditions of a liosnM 
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of it? term B bcougb!; a gait foe the raoovecy of the deposit fron the repeegen* 
tative of Y, the Utbee denied R'a right to reoovee the dapodt on the gtound that 
it formed a ooaaidecatioa foe aa agce'-meat whioh, having been forbidden by 
law, was illegal. 

Held, diamisamg the auit, that the defendant’a plea ghould prevail. The real 
object and the neoeBsaty effect of the gub-lease was to enable the plaintiff to 
manufaotare gait withoat a lioanae in the galse of a sub-lease although that 
was forbidden by law and by the tercng of the lieense. 

[Fol: 66 I. C. 393=21 Bom. L. B. Ill ; 46 Bom. 651; Dist: 3 Lah. 92] 

Second appeal from the decision of Gulabdas Laldas, First Class 
Subordinafco Judge of Thana, with apuellabe po^vers, confirming the decree 
passed by J. H. Bebigiri, Subordinate Judge of Bassein. 

The plainbiff sued bo recover Es. 1,096 under bhe following oiroums- 

banoes ; — • 

YusufalU Tajbboy. a residenb of Bombay and fabher of defendanb 1, 

obtained from Government, represented by the Colleobor of Salt Revenue 
for the Presidency of Bombay, a license for the manufacture of salt in 
four salt pans in the Thana District for a period of five years from the Isb 
October 1899. The license was taken in partnership with Lukmanji 
Sulemanji, defendant 2. Clause 9 of the license was as follows : — 

[638] 9. I ghall not gublet the Agarg or salt bedg without permiaaion from the 
Meherban CoUeo^ot Saheb of Salt Bevenue for the Pregidenoy of Bombay Mon breach 
of thia condition, the leaae ahould be oanoelled and Agars should be taken over in 
their possession by the Government. 

Afterwards Yusufalli Tajbhoy sublet two out of the four salt pans, 
without the permission of the Colleotor, to the plaintiff Eaghunabh Laohi- 
ram under an agreement dated the lObh September 1900. One of the 
conditions of the sub-lease was that the sub-lessee should keep a sum of 
Rs.. 1,000 in deposit with the lessor. 

Yusufalli died in October 1900, and his son defendant 1 got a fresh 
license from the Colleotor on the 13bh January 1902. The term of the 
fresh license was three years oommenoing from the 1st October 1901 to 
the 30th September 1904. After the grant of the fresh license to defen- 
dant 1 the plaintiff obtained a fresh sub-lease from him on payment of 
Rs. 1,000 as deposit under the terms of the agreement dated the 10th 
September 1900. Defendant 1 passed a receipt to the plaintiff fgr the 
amount. After the expiration of the term of the license the defendants 
having refused bo restore the amount of the deposit bo the plaintiff, he, 
on the 20bh October 1904, brought the present suit for the recovery of 
the amount, namely Rs. 1,000, together with interest, Rs. 96, alleging 
that it was obtained from him through coercion and praying in the alter- 
native, that if the refund of the amount could not be ordered for any 

to be granted by the Oolleotor in thia behalf : Provided that no auoh lioanae shall be 
necessary for any process of manufacture of salt on whioh duty has been paid. 

47. Whoever, in contravention of thia Aofc, or of any rule or order made under 
this Act, or of any license or permit obtained under this Act~ 

(u) manufactures, removes or transports salt ; or 

(6) excavates, collects or removes natural salt, or salt-earth ; 
and whoever : 

(c) except in the exercise of some power or the discharge of soma duty conferred 
or imposed upon him under thia Act or any other enactment at the time in 
force, receives or, without lawful excuse, retains contraband salt knowing 
or having reason to believe the same to be contraband salt ; 

shall for every auoh offence be punished with fine whioh may extend to five hundred 

rupees, or with imprisonment for a term whioh may extend to six months, or with 
botu* ^ ^ 
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xm^on, bo should be awarded daoaai^es of Rs. 1,000 oa acooia^ of libe da- 
foodanfcs havinr? infrin^ad bhe tiarmi of tjba a^raenaaab, daliel bha 1 Obh 

September 1000. 

Defendanb 1 ur^ed intnr alia bhab bha Oourh had no lurisdiobion bo 
hrv bbe suit, bbab the sub lease bo the pl^inbiff dabed bha lObb Sepbember 
1900, was forbidden hv the berms of bbe license granted bo his father by 
bbe Collecbor, bhab bha same was bherofore illenal and plainbiff oould 
nob claim any relief under ib, bhab the plainbiff voluntarily anl for his 
benefib book a fresh sub-lease and paid R; 1,000 by way of compromise, 
bhab there was no coercion practised as alleged in bha plainb and bhab bhe 
claim wa'^ birae-harred as bhe dofendanb’s father died on bha llbh Oobo- 
her 1900 and as bhe I’oenso granted bo bhe deceased by bhe Oolleohor 
[639] and bhe sub-loaso bo bbe plaintiff berminabod on that day, while bhe 
suit wag filed on bhe 50bh October 1904. 


Defendanb 2 contended, in addition bo bbe defences raised by defen- 
dant 1, bhab he was nob a parbner of defendant I's father and that he had 
nothing to do with bhe plaintiff’s sub-loaso and bhe deposit of Rs. 1,000. 


The Subordinate Tudge found that the Court had jurisdiobion to enter- 
tain bhe suit, bhab the plaintiff's (^uh-loaco of the lObh Sepbember 1900 
was contrary bo bhe terras of Yu^^ufalli’s 11000 =^ 0 , that bhe plainbiff paid 
Rs. 1,000 to defendant 1 on bhe 23rd Sepbember 1903 through coercion, 
that bhe suit was nob time-barred and bhab defendant 2 was parbner with 
bhe deceased father of defendant 1. Tie, bherofore, awarded bhe claim as 
against both bhe defendants on the following among other grounds : 

On Uio strength of flootiona 12 and 47 of tho Bombay Balt Aob HI of 1990), it was 
oontondod before mo that tho <mh-lease in Kxhibit 42 wa^ wholly iUegal. inaamaoh aa 
under it. plaintiff was given tho right to manutaolure. removo. oto., ftalt. whioh wore 
ncit'J wbioh a lioonaeo alono oould do and whicih. if done, bv a ntrangor would ontail on 
him tho ponaltie^i in ecotion 47 above. T cannot aooede to this agroemont aa it ia not 
a fair one and a^ it doo=^ not the whole tifuth. For a man may do all or any of 
tho aoU poaali‘5ed in Rfiotion 47 above and without inoarring the psaaUiea, ao long as 
he does ao under the abeltT of oomo lieonae and under its protecting wing^. The case 
would oertaiolv have been othorwi-o if the lioenRoo and he a'ono bodilv ware permitted 
unde'^ the lioenae to do the things mentioned in aeotion 12 above. But fiota and every 
dav exporionee ere otherwiRe and point clearly to tho oontrxrv. Olauso 19 ikaolf o! the 
loaaea in F.xhibita fil and 71 oloarlv lava down that other pe'aona purporting to act on 
behalf of the Hneocoe wmld he nllownd to make vahivot in tho aalt hoda and their aots 
would be treated aa tho aota of the lioooaeo himaoM by the authorities of the Onatoma 
and Balt Pepartmont. It follows tborof '‘ro that the Raid authoritioR would not recog- 
nize personR who claimed rights independent of the licensee or advorselv to him or who 
wore obieotionable on anv other grounds In this very case it is admitted by defen- 
dants that plaintid aoting on behalf of defendant I and his father has Ruooesalnlly 
carried out the tsrms of the four years* agreomenr. in Kxhibit 42 and without in 
wav coming into conflict with tho authorities of tho S\U Rapartmont Farther oliuse 
ir> in F.xbibUs 5l and 71 cxpresslv authorizes the exo'^utants in them to appoint thsil 
agents with powers-of-attornoy, with a view to facilitate the sale and rornoval of salt, 
in oaso^ where the licensee himself is unable to bo personally present. As regards the 
law applicable to tbec:i«c 1 follow I. Tj. B 94 Bom. 022 it is not showm [640] that 
the Baft Act of 1^0^ forbids subletting or that it attaches anv penaltv to such transao- 
tion. Bootion 18 of tho said .Act rives pnwer, no doubt, to the Commissioner, subject 
to the directions of novcrnmcnt, to impose certain conditions in the lioODSO to be 
ifl^ued. Xindcr one of tbe conditions so imposed in Fxbibits bl and 71, tho exooutante 
in tbem werc only li:iblo to forfeit thoir lea'^cs for f-ublcHing them, in case the autho- 
rities thought fit to dn po for administrative purposes 2'ho Balt Act (19901, 1 need 
hardly say. is passed for tho benefit of Uic revenue, as is the Act impesinR tolls con- 
sidered in tho decision above quoted. A reference to sections 7 and 10 of the Tolls Act 
will bring into relief the nnalocy this ease tears to the one qncted I, therefore, find 
that tho contract ip exhibit 42 is nolSllcpal and ibai the | resent fuit ig nisintain^ljl®' 
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to f oonfirmad. With respect 

vatlons !- ^^^ Judge in appeal made the following obser- 

lease uVavoa'o; Yu'utV E °u!b?t '/l" 

Exhibit 51 which was exscated fn L ^ sirailit paragraph in 

asreement. Iha DTohih1??,^l,‘ hetandant in renewal o£ h.s deoaased father's 

(Jollfiotor nf Q aif p *t»ion, l^Wdvec, IS not absolute and may be removed bv the 

a™ siLJK- X r. ; s 

si S FSH jr/xir X “sr;:! 

Act n“n7i“«Qe‘'°7'“°®a ‘■‘‘I' oombinad efleot of sections II, 12 and 47 of Bombav 
„ • ^990 w to render the ooutraot oontiined in Exbibit 42 fKa nr Vi k*h ^ 

Defendant 1 preferred a second appeal. 

We Shm\h7£ for kte appellant {defendant 1) 

[M 5 SkiSfS rt *'“• ■=''-‘=' ■=• p™a* ", Tol 

from bhfl t ^ V9ithout a license 

ihTob of K 11 of the Salt Act The 

Sa?t Act st?*® - clntrav^tlon o" tie 

the Act!' ^ ^ “aoirfaoture or sale is made punishable by section 47 of 

' * *'■ sub-lease was illegal under section 23 of the Con. 

that it^SfeL^rh Salt Act. It was of such a nature 

sii sr {s; :»a"SLXa;";3l“''-““‘‘ 

o U 1 ^' for the respondent {plaintiff);— We contend that our 

within the berms 

under the original lease and all our acts were protected by that lease 
Besides such a sub-lease is recognized by the Sait Department itself as 

winX/e b'bhr" ■>”“ “ XJe » thl 

s«jf. A \ ^ ® ^ under bhe Abkari and Opium Aobs The 

volved‘in arrh'^®’’ Purposes and there is no personal element in- 

volved in granting a license under that Act as in the other two. The present 

facbf?h V. Eiralal {5). The latter case is strongeT on 

S GoJernmJnf^rr'ih condition against subletting is for the benefit 
oL f h ^ u licensee IS bound by the sub-lease. The subletting 

can at the most be treated as. a breach of the condition attached to the 

( 1 ) (1887) 12 Bom. 422. ' 

U) (1894) 19 Bom. 626. 

(8) (1901) 8 Bom, L. R. 164. 
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lioonse. Whenever the Legislature want to penalize such a breach of 

condition, they explicitly say so. . a ^ ixr 

Compare the wording of section 45, clause (c), of the Abkati Act (V 
of 1878) A similar provision is not made in the Salt Act which merely 
prescribes the penalty of the forfeiture of the [64ji] license. Govern- 
ment did not forfeit the defendant’s license though they were aware of the 

management) by us. ^ 

Granting that no one but the original licensee or his manager can 

managr the salt pans under the Salt Act. then we say that our manage- 
ment was on behalf of the original licensee because our agreement with 
the original licensee, Exhibit 42, contains a clause that we were to hold a 
power-of-attorney from him and that shows that we were to be his 

'oahivatdars under the Act. 

Chandavabkab. Ag. C. J.:-The facts in this second appea are 
shortly these :-One Yusufalli. father of the appellant, obtained from 
Government a lease of certain salt pans under a certain license, one condi- 
tion of which was that the lessee shall not sublet the salt pans w^hout 
the written permission of the Collector. Without any such Pcrm™. 
however, Yusufalli sublet to the respondent, who, as security for the 
performance of the conditions binding on him under the sub-lease, deposi^ 
ed a sum of Es. 1,000 with Yusufalli, The respondent aooordingiy enter^ 
on possession of the salt pans under his sub- lease. Some time after that, 

Lsh license to Government and the respondent obtained a sub- ease 
from the appellant on the same terms as those contained in the sub-lease 
obtained from Yusufalli. For this sub-lease the appellant l^d obtained no 
permission from the Collector as required by the license. The respondent 
deposited a sum of Es. 1,000 with the appellant to secure the perform- 
ance by him of the conditions of the new sub-lease; the sub-lease 
was acted upon ; its term expired ; and the respondent paid all that 
was due under it to the appellant. The suit out of which the second 
appeal arises has been brought by the respondent to recover the deposit of 
Es 1,000, because the appellant denied the respondents right to that 
amount on the ground that the amount in question formed a consider- 
ation for an agreement, which, having been forbidden by law, was illegal. 
This wasbbe defence to the action raised in both the Courts below and it 

has failed there. 

The ground on whioh both those Courts have proceeded in 

ruling the plea of illegality is that the contract to sublet is not [6 MJ 

absolutely prohibited by the lioonso granted by the Collector to the 
appellant. But that view of the dealing between the parties ignores the 
real nature and object of the deposit to recover which the present suit was 

brought. 

Under section 11 of the Salt Act (Bombay Act II of 1890) the 
manufacture of salt without a license is prohibited subject to a proviso 
which is not material to our purpose here. Section 17 of tho Act makes 
such manufacture an offence and renders any person committing it liable 

to punishment. 

The real object and necessary olYoot of tho agreement between the 
appellant and the roepondent was to onablo tho latter to manufacture^ salt 
without a license in the guise of a sub*lcaso, although that was forbidden 
by and by tho terms of tho license. 


t] 
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These facts support the application to this case of the principle of law 
enunciated by this Court in Hormasji Motahkai v. Pestanji Dhanjihhai{l) 
and Baghunath Lahnan v. Hirji Bhate (2). 

But a point is raised for the first time in the second appeal by the 
learned pleader for the respondent. He states that his client manufactur- 
ed salt not only under a sub-lease but also as manager under apower-of 
-attorney from the appellant. This case was not made in the Court below; 
and there is no evidence in support of it. Even if there had been, it is 
difficult bo see how the power-of-atborney could have helped the respon- 
dent’s case as eo: concfissionis it existed side by side with the sub-lease. 
The illegal object of the transaction being clear upon the facts, the power- 
of-attorney could only have proved that by means of it the parties intend- 
ed to disguise the real object of the agreement and defraud the Govern- 
ment. 

The decree must be reversed and the claim rejected. Each party to 
bear his own costs throughout. * 

Heaton, J, : — I agree that the decree must be reversed and the claim 
rejected, 

[644] It was assumed by the lower Court that the agreement was an 
agreement to sublet certain salt-pans, which was prohibited by the license 
which Yusufalli obtained, and we must bake it that that is so. In the 
lower Court it was contended otherwise, but now it has been sought to 
establish that the plaintiff ached on behalf of defendant No. 1 and not on 
his own account. That, however, is a question of fact. It was nob made 
good in the lower Court and wo cannot go into it here. The question, 
therefore, is whether the object of the agreement is forbidden by law within 
the meaning of seobion 25 of the Contract Act. It seems to me that it is, 
for the object was to enable the plaintiff to manufacture salt without a 
license, and the law says that no salt shall be manufactured otherwise 
than by the authority of a license granted by the Collector. 

Decree reversed. 


33 Bora. 645 (=11 Bom. t. R, 1052=4 I. C. 726.) 

APPELLATE CIVIL. 

Before Mr. Justice Batchelor and Mr. Justice Beaman. 


Kisandas Rxjpchand and ANOtber (Original Defendants) Appellants v. 
Rachappa Vithoba ShiiiWANT and others (Original Plaintiffs)^ 

Bespondents."^ 

[2nd July, 1909.] 

Civil Procedure Code {Act V o/1908), O. P/, r. 17 — Amendment oj pleadings — Defence of 
the bar of limitation— Practice as to amendment of plaint. 


The plaintiffa alleging that in puisuanoe of a partnership agreement they 
delivered Bs. 5,001 worth of oloth to defendants, sued for an order for the dis- 
solution of the partnership^ and aooounts. The Subordinate Judge found that 
the plaintiSs did deliver Bs. 4,001 worth of oloth to the defendants as alleged ; 
hut he came to the oonolusion that no partnership was created and held that 
the suit as framed would not lie . The plaintiSs appealed mainly on the ground 
that the partnership had been created and that the suit was in order. When 
the appeal came on for hearing this plea was abandoned ; the plaintiffs admitted 


^Second Appeal No. 23 of 1908. 
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tha‘. the faote stUod in their plaint did not constitute a partnership and 
prayed nr leave to amend by adding a prayer for the recovery of the 
kT Tool. At thii date the claim for che money was barred by limitation. 

[645] f he liwor appellate Court being of opinion that the pUintifla 

the U^it iotondel to sue only for the recovery of thoir money, but had been 
misled by their Phoador, allowed the amendment to be made and ultimately 
allowed the p'aintills' claim. The dofendants m appeal to the High Court con- 
tended that the amendment was wrongly allowed. 

Hold, that the amendment was rightly allowed. The defence of limitation 
was a dofeuoeto which the defendants wore never fairly entitled, and the allow- 
anoo ol the amendment only withdrew from them an advantage which they 

ought iiav 0 r to havo rocoived. 

Per BATCHELOR, J.;— Under Ibe Civil ProcedurD Code, 1909. 0 VI, r. l7, 
all amendments ought to bo allowed, at any stage of the proceedings, which 
satisfy the two conditions (o) of not working injustice to the other side, and 
(6) of being necessary for the purpose of determining the real questions in 

ooatroversy between the parties- 

Amendments should bo refused only where the other party cannot ba Pla“d 
in the same position as if the pleading had been originally 'oorreot, but the 
Imendment would cause him an injury which could not be oompensated m 
costs U is merely a particular case ol this general rule that where a 
seeks' to amend by setting up a ftosb claim in respeot of a oausa of action which 
since the institution of the suit ban ueoomo barred by limitation, the amend- 
ment must bo refused: to allow it would be to cause the defendant an injury 
which could not bo oompensated in costs by depriving him of a good defenoo to 
tho olaiuj, Tbo ultimaio tost thoreCoro still raaiaiQS the sarae : oau tho amena- 
mout bo allowed without iujustice to tho other Bide, or can it uot ? 

PRftf • iVJlll '2 M W N 257 — 32 M L J. 13G— 12 I. 0. 173 ; JG Mad. 378 ; 64 I. C. 
^ ’ 29 ; Kol ; 78 1. 0. 903 ; 79 I. 0. 287=50 Cal. 878 ; Fol : 1914 M. K 98=22 

I. 6. 39 i] 

Second appeal from fcbe dcoision of VaoDan M. 13odas, First Class 
Subordinate Judge, A. F., at Sholapur, reversing tho decree passed by 
Naginlal Venilal Dosai, Subordinate Judge at Karmala. 

Eaobappa and another sued for dissolution of partnership and ac- 
counts. 

On the 30th April 1897, the plaintiffs agreed with the defendants to 
ytart a partnership named “ Yosbwant Kisandas ’ from the 26th October 
1897. Tho agreement provided that tbo defendants were to be solely 
responsible for tho firm and the plaintiffs bad to supply a capital of Rs. 
4,001 to defendants and to receive Rs. 351 a year in lieu of interest and 
profits. This arrangement was to last for five years, that is, till the 1st 
of November 1902. The defendants had thou to return Rs. 3,001 in cloth 
and cash, and tho remaining Rs. 1,000 were to bo returned on the 8th 
November 1904. 

[646] The defendants having failed to carry out thoir obligations 
under the above agreement, tho plaintiffs filed this suit lor dissolution 
and accounts of the partnership on the 28th March 1905. 

The defendants in their written statement denied the agreement and 
contended that oven if tho agreement had been executed, plaintiffs were 
only to get under its terms a fixed eum and hence there was no need to 
ask for dissolution and accounts. 

The Subordinate Judge found that there wag an agreement between 
the parties to start business in tho name of Yoshwant Kisbanda?, but the 
agreement did nob amount to partnership lu tho legal souse of the term. 
Be also found that plaintiffs had delivered Rs. 4, COl worth of cloth to 
defendants as agreed. The plaintiffs' suit was thoiefore dismissed. 

The plaintiffs appealed contending that paitnorship was ostablisbed 
and that he was entitled to maintain his suit, 
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Whan, howrever, bha apoaal came on for haarin^, fcha appellants* 
pleader admibbed that the facts stated in the pUmt did not oonstituhe a 
partnership between the parties, and sail the only relief which the plain- 
feiffa were legally entitled to obtain was a decree for Ks. 4.001 advanced 
by them with interest. He applied to amend the plaint accordingly. 

loarned Judge of the appeal Oourt allowed the amendment on the 
7th Ootober 1907, on the following grounds ; — 

*. ^he propoaed amendment doea not neoaaaitata a obange in the nature of the 
suit, or addition of anything to faota stated in the plaint aa oonatituting the oauae of 
action, but the mere addition of an alternative relief only. This relief, there seems 
no doubt, could very wall have been olaimed in the pUiat aa originally framed. The 
applioatioQ and affidavit make it oleir that plainbiSa wished to sue for their money 
only and had no desire to evade payment of proper atamo duty, but that they were 
induced to sue the diaaoluhon of a aupnoaed partnership and aoo junta by the ill. 
advice of their Vakils. I therefore deoide to allow the plaint to be amended in the 
manner proposed ^more especially as limitation is likely to come in the plaintiSa’ wav 
If they now bring a fresh suit on the oauae of action stated by them in the plaint.” 

The appeal was then heard on its merits: audjbha decree passed by 

the lower Oourt was revised and the plaintiff’s claim as amended was 
allowed. 

[647] The defendanfis appealed to the High Court. 

H. G. Goyaji (wth J. B. Gharpure) for the ‘'appellant : — We submit 
the lower appellate Court ought not to have allowed the amendment be- 

to plead limitation as a bar to the 

plaintiffs suit as now changed. See Weldon v. Nenl (1); ■ Malikarjuna v 

Pullayyai^)- Alagappa Ghetti v. Vellian Ghitti (3) and Damodar Mad- 
notoji V. Purmanandas Jeetuandas (4). 

There was no bona fide mistake in the form of the .suit in which it 

was originally brought. But it was so brought, first'to avoid payment of 

full Court-fees and, secondly, to avoid the bar of limitation, for the cause 
of action accrued on the 26th Ootober 1897. 

The objection as to the form of the suit was first taken in our written 
statement. Still the plaintiff elected to carry on the suit as originally 
framed in the first Court and it was at a very late stage in the lower ap- 
pellate Court that he applied for amendment. The amendment should 
therefore, have been refused ; see Narayana v. Shankunni (5), 

Further the amendment should not have bean allowed, because (1) it 
changes the character of the suit ; see MaUikarjuna v. Pullayya (2) and 
Weldon y. Neal and (2) it changes jurisdiction; see Bai Shri Maji- 
ra;6a v. Maganlal Bhaish%nkar \Q,) ; Bari Sadaokiv v. Shiik Ajmu- 
din (7); at any event, we should have been allowed to adduce fresh evi- 
dence ; see Bari Sadaikio v. Shaik Ajmudin (7). 

Setalvad (with G. K, Dandekar) for the respondents: — It is discretion- 
ary with the Court to allow an amendment of the plaint ; that discretion 
is limited by the rule that the amendment should not convert a suit of 
one character into a suit of another and inconsistent character : see sec- 
tion 53 of the Civil Procedure Code (Act XIV of 1882), and Balkrishna 
V. Gangabni (8). 

[648] Upon facts, the amendment was properly allowed in this case 
The plaint as originally framed clearly set forth the agreement and based 
the cause of action upon it. The purpose of the suit was the enforcement 


(1) (1887) 19 Q B, D 394. 

(9) (1892) 16Mad. 819. 

(3) 11894) 18 Mad. 33 at pp. 37. 38. 

(4) (1888) 7 Bom. 155 at. p. 160. 


(6) (1891) 16 Mad. 226 at pp. 257, 258. 

(6) (1894) 19 Bom. 308. 

(7) (1886) 11 Bom. 285. 

(8) (189c) P. J. 617. 
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of tiho terms of the agroament. And this purpose has been quite kept in 
view by the amendment ^vhioh involves no change of venue. 

Batchelor. J.:— On 23th March 1905 the suit out of which this 
appeal arises was instituted, the plaintiffs claiming an order for the dis- 
solution of an alleged partnership and accounts. It was stated m the 
plaint that, in pursuance of the partnership agreement, the plaintiffs had 
brought in Rs. 4,001, as capital which was repayable, as to Rs. 3,001, on 
1st November 1902, and as to the remaining Rs. 1,000, on 8th November 

1904. ,, , ^ . . 

The substantial defences were that the alleged partnership was never 
agreed to or undertaken, and that the plaintiffs never contributed 

Rs. 4,001 or any other BUm as capital. 

The Court of first instance raised several issues, and dismissed the 
suit on the grounds that no partnership was created and that the suit as 
framed would not lie. The learned Subordinate Judge found as a fact 
that the plaintiffs did deliver to the defendants Rs. 4,001 worth of cloth ; 
“but," be says, "that is no reason why plaintiff should get relief in this 
suit.' He made an experiment about his being a partner probably to avoid 
the payment ol larger Court-fees, as is suggested by the dofendant in his 
written statement; he has tailed to prove his case as brought, and did not 
ask to amend it. and I have no alternative but to dismiss it with all 
costs." From this determination the plaintiffs appealed, grounding their 
appeal on the contention that the partnership had been created and that 
the suit was in order. But this contention was abandoned when the appeal 
oam6 on for hearing, and the plaintiffs, then represented by a new pleader, 
admitted that the facts stated in their plaint did not constitute a partner- 
ship, and prayed for leave bo amend by adding a prayer for the recovery of 
the Rs, 4,001. The learned Subordinate Judge of the lower appellate 
Court, being of opinion that the plaintiffs had from the first intended to 
sue only for the recovery of their money, bub had been misled by their 
pleader, allowed the amend- [649] ment to be made and ultimately decreed 
the plaintiffs’ claim for the Rs. 4,001 and a portion of the interest. His 
iudgment allowing the amendment is dated 7bh October 1907 and at 
his date the claim for the Rs. 4,001, or at least for the greater part of it, 
was barred by the law of limitation. 

From this decision the defendants have preferred the present appeal, 
and the only question involved is whether the lower Court’s order allow- 
ing the amendment of plaint should be dieturbed. For the appellants it 
is urged that the amendment should have been refused because the effect 
of allowing it was to deprive the defendants of their defence of limitation, 
the debt, as I have said, being barred at the date of the amendment. But 
in order to pronounce upon the validity of this contention, it is, I think, 
necessary to examine a little more closely the particular facts of this case 
in the light of the accepted principles which govern the admissibility of 

amendments. 

As to the principles I think there is no room for doubt: they are con- 
tained in O. VI, r. 17 of the Code, which is substantially identical with 
O. XXVIII, r. 1 of the English Rules of the Supreme Court. From the 
imperative character of the last sentence of the rule it seems to me clear 
that, ah any stage of the prooeodings, all amendments ought to be allowed 
which satisfy the two conditions (a) of not working injustice to the other 
side, and (b) of being necessary for the purpose of determining the real 
questions in controversy between the parties. Upon the record before us 
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there can be no doubt that this second condition is satisfied hare, nor 
was this point challenged for the appellants. It remains to consider whe- 
ther the allowance of the amendment worked injustice to the defendants 

Upon this question Weldon v. (1) was cited for the appellants.’ ^ppsi-i^atb 

Beferenoe may also be made to Tildesley v. Harper (2); Clarapede & Go. 

V. Commercial Union Association (3), and Steward v. North Metropolitan 33 B. 6M=ii 
Tramways Co, (4); but I refrain from citing further authorities, as, in my b. R. 
opinion, they all lay down precisely the same doctrine. That doctrine, 
as I understand it, is that amendments should be refused [650] only 
where the other party cannot be placed in the same position as if the 
pleading had been originally correct, but the amendment would cause him 
an injury which could not bo compensated in costs. It is merely a 
particular case of this general rule that where a plaintiff seeks to amend 
by setting up a fresh claim in respect of a causa of action which since the 
institution of the suit had become barred by limitation, the amendment 
must be refused ; to allow it would be to cause the defendant an injury 
which could not be compensated in costs by depriving him of a good defence 
to the claim. The ultimate test therefore still remains the same : can 
the amendment he allowed without injustice to the other side, or can it 
not? And this becomes clearer if the oases are examined. For the reason 
already given I shall notice only two. In Weldon v. Naai (l) the ori- 
ginal action was simply for slander, and the plaintiff was non-suited. 

Ijater she sought to amend her claim by setting up, in addition to the 

° slander, fresh claims in respect of assault, false imprisonment 

^ causes of action, which at the time of such amendment were 

though not barred at the date of the writ. Here, 
then, the amendment sought to set up fresh claims, claims which had never 

they had become barred ; yet even in so strong a case 
as this Lord Esher M. R. in refusing leave to amend, intimated that the 
decision might have been the other way if there had existed special cir- 
cumstances to justify it. Steward v. North Metropolitan Tramways Go. (4) 
seems to me to proceed on the same principle ; there the defendants sought 
to amend their written statement, as we should call it in India, by pleading 
that the liability for the plaintiff’s injuries rested, not with them, but with 
a third party, the vestry, against whom the plaintiff’s right of action was 
by that time barred. Leave was refused because the application was too 
late , no such plea had even been brought to the plaintiff’s notice until 

iiyf the vestry was barred, and Lord Esher observes that 

If the defendants had in the first instance pleaded as they now ask to 
be allowed to plead, the plaintiff could have discontinued his action 
against the defendants, and then have given [651] notice of action and 
brought an action against the vestry.” Lindley, L. J., uses language to the 
same effect. The principle is the same as in Weldons case ; leave is 
refused because the plea sought to be added ia nob heard of until rights 
have accrued under the law of limitation. 

If this is a right view of the cases, they have, in my opinion, no bear- 
ing on the present facts; or, rather, they bear against the appeal. In order 
that these decisions should serve the appellants* turn it would be requisite 
that the allowance of the amendment should prejudice them by barring 
the defence of limitation otherwise fairly open to them; but how can that 


(1) (1887) 19 Q. B. D. 394. 

(2) (1378) 10 Ch. D. 893 at p. 396. 
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be said of a claim which, before fcbe bar of limitiaijion had arisen, had been 
regularly pleaded to by them, had been formally put in issue, and had been 
decided against them after consideration of all the evidence which they 
had offered in defence? If at the time of the amendment the appellanti 
had any show of argument based on the law of limitation, that seems to 
me to have been occasioned less by the incompleteness of the plaint than 
by the excessive technicality of the trying Court. In other words the 
defence of limitation was a defence to which the appellants were nflver 
fairly entitled, and the allowance of the amendment only withdraws from 
them an advantage which they ought never to have received. 

If that is so, the oases quoted do not assist the appellants in the parti- 
cular facts of this appeal, but rather tend the other way. Falling back, 
then, upon the words of the Rule, I cannot follow the argument that there 
would be any injustice to the appellants in allowing the amendment, for 
the only effect of it is to enforce their liability for a debt which was claim- 
ed, disputed, and found to be due long before the defence of limitation was 
available. It is true that, though the Subordinate Judge found the sum to 
be due, be refused to decree it, because, in his opinion, the suit was 
wrongly framed and the plaintiffs had not then asked to amend ; but I 
cannot regard this ciroumstanoe as of sufficient weight to displace the other 
considerations to which I have referred. In my opinion the Subordinate 
Judge would have exercised a sounder discretion if he had awarded the 
sum found due, notwith^^tanding the inoxpertness of the pleading!*, [652] 
and sufficient warranty for that procedure might have been found in the 
principal plaintiff’s own statement, which, as cited by the Subordinate 
Judge himself, was as follow^: “ I had nothing whatever to do with the 
dealings of the shop. All I was to have was 351 yearly in lieu of good 
will and interest on my Bs. 4,001. ... If my Rs. 4,001 are returned, 
and if I am paid Rs. 351 as agreed, I have no dispute.’* It is difficult to 
imagine how the plaintiff could have more clearly professed that, what- 
ever may have been the attitude ‘of his obstinately unskilful pleader, he 
for his part had no concern with the alleged partnership, but was suing 
simply to recover his debt. I think, therefore, that the Subordinate Judge 
would have been well advised if ho had paid more attention to the sub- 
stance of the suit before him, and taken command of it himself rather 
than handed over the oondnot of the suit to a manifestly inexpert pleader; 
had he taken this view of his duty as presiding Judge the slight technical 
difficulty which stood in his way would have been easily removed. Be 
that as it may, it was open to the lower appellate Court to allow the 
amendment; and that has been done in England whether leave to amend 
was asked for in the Court below or nob, and even where the Court below 
offered leave to amend, and the offer was doolined; See Echlin v. LittU (l). 
In this context it ia important to observe that the lower appellate Court 
which is the ultimate Court of faot, did not adopt the Subordinate Judge*s 
view as to the plaintiffs' desire to sue cheaply at whatever risk; on the 
contrary it found “it clear that the plaintiffs wished to sue for their 
money only, and had no dosiro to evade payment of proper stamp duty, 
but they wore induced to sue for the dis^:olution of a supposed parbcrership 
and accounts by the ill-advico of their Vakils.” I do not use this finding 
as essential to my dooision, though it is at least arguable that facts of this 
sorb would suffice to constitute the “peculiar oiroumsbauoes” which Lord 
Esher excepted in his judgment in Wchloii v. Neal (2); for, in my opinion, 

' (1) (1890) G T. u n. 366. (5) {1Q87) 19 p 39^^ 
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the Court below in allowing the amendment was nerfechlv rioV,t, ; fu 

SraVmrersmjT'’ been injustice^to'tie Ap^tb 

undue ““ “Stance of that 3* B.'6«=ll 

undue technicality, that excessive attention to form and deficient attention 

to the real questions in controversy between the nartias ” whiVv? 1042-4 1. 0. 

T. f rr ”•• 

m a country where oompeSent legal advice is not always readilv ohlTn 

a ?'r suggest that forms shoufd be disre^wded' 

I admit that no hard and fast line can be drawn for all cases" but it 

does seem to me that the importance of forms is sometimes set in verv 

moorreot perspective so that on occasions the trial of a suit is ant tn roaor 

httirtT ^ appearaiicQ of a game of skill in points of procedSSe and toS 

htt^le the appearance ot a resolute attempt by the presiding Judge to oorSa 

TV«rf f controversy between the parties ” 

hlof h ^ 1 ?'^^ important that parties should be kept to *^theh pVad 
mgs, and not allowed to alter their case according to their shifting interest 

Cnur? h' “m pre-eminently a reason why th^trying 
Court should spare no pains to ascertain precisely the real character of^ha 

dispu e and ot the case made by each party. Nothihg! I think s 

sfnn fhf f h P"®/™'“““ries. as nothing conduces more to a right deci- 
sion than to have these points firmly determined at the outset. ^ 

I ,^‘\Asa And similar considerations, the mofussil Courts would, 

iJn "^At the rules of procedure have no other 

aim than to facilitate the task of doing justice. On this subject the follow- 
ing words of Lord Penzance in Kendall v. Hamilton (1) should have per- 
eiinial interest for Subordinate Judges trying original suits : “Procedure”, 
said his Lordship is but the maohinery of the law after all— the channel 
and means whereby law is administereh and justice reached. It strangely 
departs trom its proper office when, m place of [654] facilitating, it is 
permitted to obstruct, and even extinguish, legal rights, and is thus made 
to govern where it ought to subserve.” Directions not less emphatic and 
ot even closer application to the subject under notice were conveyed by 
the Judicial Committee in Hunoomanpersamd Panday v. Musmmat Babooee 
Munraj Koonweree where their Lordships lay down “ that it is of the 
Utmost importance to the right administration of justice in these Courts,” 
that is, the Courts in India, ‘'that it should be constantly borne in mind by 
them that by their very constitution they are to decide according to equity 
and good conscience; that the substanoa and merits of the case are to be 
epb oonstanbly in view ; fehati tiha subsbanoe and nob the mere literal word- 
ing of bhe issues is bo be regarded ; and that if, by Inadvertence, or other 
cause, bhe recorded issues do nob enable bhe Court to try the whole 
case on ohe meriba an opportunity should be afforded by amendmenti and, 
n need be, by adiournmenb, for tne decision of bhe real points in dispute.’* 
ib seems bo me biiab in this case, as occasionally in other cases, those im- 
perative direodions have been aomewhab lost sight of ; and I have thought 
It well again bo call attention to their importance. 


(1) (1879) 4 App. Oaa. 504 at p. 626. 


(2) (\856) 6 Moo. I. A. 898 at pp. 410-411 
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jgQg f am of opinion tihab this appeal tails and should be dismissed 'wifah 

JULY 3. CijstiS. 

llKAMAN, J. — I will sbabe shorbly what I conceive to be the true 

prinoipio which has governed English Judges in exercising the discretion 

*' reposed in them by the Orders and Buies of the Supreme Court oorres- 

33 6.644=11 ponding with our O. VI, r. 17. 

Bom. L. R. The question was recently fully and ably argued before me on the 
1042=4^1. C. Qf this Court, and examined and answered, to the best of 

my ability in an exhaustive critical judgment. See Nandlal Thakerseij v. 
The Bonk of Bombay (1). 

After carefully reconsidering the whole question for the purposes of 
this case I have found no sufficient reason for departing from or modifying 
any part of the conclusions 1 then reached. 


[655] A careful analysis of the leading English oases seem to me bo 
yield this result. Amendments of pleadings will always be allowed, unless 
allowing the amendment will place the other party at a disadvantage for 
which he cannot bo adequately compensated by costs. That is a rule of 
practice, or as one of the great English Judges prefers to call it, a rule of 
conduct, not of positive law. And while usually adhering to it, the English 
Courts have been careful bo distinguish its essential character, from a rule 
of positive law, which must be obeyed in all oases. Thus it has been 
observed that notwithstanding the salutariness and general correctness of 
the rule, it is always open to exception where the circumstances of a parti- 
cular case are very peculiar. 

In my opinion two simple tests, and two only, need to be applied, in 
order to ascertain whether a given caso is within the principle. First, 
could the party asking to amend obtain the same quantity of relief with- 
out the amendment i:^ If not, then it follows necessarily that the proposed 
amendment places the other party at a disadvantage, it allows his op- 
ponent to obtain more from him than he would have been able to obtain 
bub for the amendment. Second, in those oiroumstanoes, can the party 
thus placed at a disadvantage be compensated for it by costs V If not, then 
the amendment ought not, unless the case is so peculiar as to be taken 
out of the scope of the rule, to be allowod. I prefer to state the principle 
and the tests by which its application can be ascertained, in the simplest 
and widest terms. Because the dicta of the most eminent Judges in some 
of the loading cases appear to mo to refer to the particular facts, and 
when wrestod from their appropriate context, and sought to bo used as 
universal propositions, rather to obscure the true principle. Thus I ques- 
tion whether the introduction of such a faotor as the claim being a fresh 
claim cun logically be made to express the principle in its oomplebuoss, as 
applicable to all oases. Great prominonoo was given bo this faotor, in 
Weldon v. Neal (2), as was natural in the facts of that case. But I can- 
not escape the feeling that in a sense, every amendment which Courts are 
asked to allow, must [656] introduce a *' fresh, ” that is to say a ohangecli 
or dilleront, if not an additional claim or defence. Put at the lowest, 
every such amendment seems to me to bring forward an old claim in a 
new form. If this wore not so, it would not be necessary bo amend at 
all. If then the freshness of the claim introduced by the amendment 
is bo be sought as a determinant of the Courts' disoretion, in granting or 
refusing it, and not the disadvantage or injury it intiicts on the other 
party I shou ld feel a real difficulty in reoonoiling the practice with the 


(1) (1909) 11 Bom. L. R. 936. 


(2) (1887) 19 Q. B. D. 94. 
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principle. For the praccioa is fco allow all amendments, whether introduc- 
ing tresh claims or not, so long as they do not put the other party at a 
disadvantage for which he cannot be compensated by costs. The words 
ot U. VI, r. 17 are very wide. They authorize Courts to al’ow amend- 
ments whenever, in the opinion of the Judges, it is just that this should 
pe done. So that we _ are thrown back on soma consistent criterion of 
justice, m the average circumstances of such applications. And in order 
0 systematize the practice and not allow too much latitude to individual 
Judges notions of justice, the English Buie appears to me to have been 

tounded on the broad principle, tested by the two simple uniform tests I 
nave stated. 

If lam so far correct, it would follow that prima faci6 this case is 
within the rule. But I agree with my learned brother that its circum- 
staneesare so peculiar that it may properly by excepted. I therefore con- 
our in the deore© which he has proposed. 

Appeal dismissed. 
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[657] APPELLATE CIVIL. 

Before the Honouruble Mr. Ghandavarkar, Acting Chief Justice, and 

Batchelor and Heaton, JJ. 


Krishnaji Narayan Hardikar (Applicmit) V . Balkrishna 

Venkatesh Phadke ( Opponent ),^ 

[2nd July, 190'J.] 

Bclinquishment of claim by reversioner— BeleaseStamp. 

stamped aXdtngly^^ ^ reversioner ie a release and must b< 

Eef erence by W. T. Morison, Commissioner, Central Division, under 
section 57 of the Stamp Act (II of 1899). 

The oirouinstanoes which gave rise to the reference were as under 

__ On the 3rd December 1908 one Balkrishna Venkatesh Phadke passed 

a consent paper mfavourofKrishnajiNarayanHardikarasfollows: — 

= followa :-Chiraniiv Gangabhagirathi 

KasUinath Lakehman Phadke, who was my cousin, did \t the 

vXe of°L 400 undermentioned houX of tie 
t I® 1 fi^equial ceremonies, t.e., on the 25th of April 1906 

The partioulars of that house are as follows:— ^ 

• * • » ♦ . . 

enclosed within the aforesaid boundaries, 

getnec With the things appetlainiDg thereto, has been given to you as a gift The 

same is agreed to and approved of by me. I duly pass this consent paper to you. 

* * * * * . 

The above consent papei ia passed by me without taking any consideration for it 
^ow, excepting yourself, neither myself not my heirs and representatives have any 
luannet of right or claimleft over ot to the same. ^ 


A question having arisen as to what was the proper stamp duty to 
the said document, the Sub-Eegistrar of Sholapur was of opinion that it 
aid not fall under section i of the Stamp Act, as that section applies to 
sales, mortgages or settlements. He was [6 S8] further of opinion that 

* Civil Reference No. B of 1909. 
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tihe deed was eibher a gifb of reversionary inberesb or a release of bhab 
inberesb. Being bhus doubtful on the question, he referred ib bo bhe Com- 
missioner, Genbral Division, through bhe Collecbor of Sholapur under 
seobion 56 of bhe Stamp Aob. In forwarding bhe reference to bhe Com- 
missioner under section 40 of bhe Stamp Aob, bhe Collector agreed with 
bhe view of the Sub-Registrar bhab seobion 4 of the Stamp Aob was nob 
applicable bub he was doubtful whether the document was a dead of gift 
or a deed of release of reversionary inberesb. 

The Commissioner, thereupon, made a reference under section 57 of 

bhe Stamp Act in bhe following terms 

The chief question is whether the deed of consent in question is a gift or a release. 
In my opinion the document cannot be a gdt, as Balktianna has no existing interest 
in the property in question. (Vide definition of gift on page i51 of Uesai’a Stamp Act.) 
The document appeare to bo a release on the analogy of the o.\s 0 at I. L. R. Allaha- 
bad 972, and the Madras Board’s Brooaedmgs No. 340 of 25th February 1891. printed 
on page 301 of Desai’s Stamp Act. 

G. S. Bao, Aobing Government Pleader, appeared for bhe Governmenb 
of Bombay. 

Per Curiam.— The Court agrees with bhe Commissioner and holds 
bhab bhe reliaquishmenb of his claim by bhe reverBioner is a release and 
must be stamped accordingly. 

Order aooordingly. 


33 8om. 638 (ll=:Bom. L. R. 1074=4 I. C,243). 

APPELLATE CIVIL. 

B 0 jore Mr. Justice Batchelor and Mr, Justice Beaman, 

Dadgu Valad Sakbaram Kunbi (Origmal Plaintiff), Appellant, 

V. ToTARAM VaLAD NARAYAN KUNBI and OTHERa 

(Original Dejendants), Bespondents,"^ 

[5bh July, 1909.J 

Court Fees Act [VIl of section "i, clause (iv) (6). section 7, dause (v ), — Suits 

Vaiwation Act (Vll of 1887j, flcdion 3— Swtl for partition and soparalu jiosjeision 
of joint family propcrlij — t'alKutiori for • (Jouri fee purposes — Market value of 
subject matter determines jurisdiction^Jurisiitclioji. 

[639] The plaintifi sued foe partition of oortaiu housea. hou^e-aites. moveablea 
and lands, valuing his share in the lands at five times the aaseasmont (i. e.. at 
Bs. 489-6-0) for Court foe purposes and in the moveables at Ra. 1.466-8 0. The 
market value of the plaintifl's bhaio in the lands was Ka. 6, GOO. The plaint 
was presented in the Court^of First Glass Subordinaiio Judge, as the value of 
the plaintiff’s share was over Ra. 5,000. The Subordinate Judge held that the 
value for Court fees, that is, Ra. 1,914-11-0 should be treaied as the value lot 
jurisdiction under section 7, clause (iv) (b) of the Court Fees Act, 1870 and aeo- 
tioa 8 of the Suits Valuation Act 1887 and returned the plaint for presentation 
in the Court of Second Class Subordinate Judge. 

Held, reversing the orders that the suit lell within the jurisdiotion of the 
First Class Subordinate Judge. 

Held, further, that the suit fell not within Bootion 7 (iv) (6) but under sec- 
tion 7 tv) of the Court Fees Act 1870 and sootiou 8 of the Suits Valuation Act 
1887 did not apply. That, thorofoce, it was the market value of the lands, 
houses, &C-, that determined the jurisdiotion of the Subordinate Judge. 

Moiibhai v. Handas (1) commented on. 


• Appeal No. 8 of 1909, from order. 

(1) (1896) 22 Bom. 3lo. 
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Appeal from oraer passed by N. E. Maimundar. First Class Sub- 
ordinate Judge at Dhulia. 

Suit for partition. 

The plaintiff sued to recover by partition a moiety of certain move, 
ables, houses, house-sites and lands. The value of the plaintiff’s share in 
moveables, houses and house-sites was put at Es. 1,465-8-0 for Court fee 83 B. 658=11 
purposes, and m lands at Es. 489-6-0 at five times the assessment The *• 

market value of plaintiff's share in the fields was about Es. 5,600. ' mV' 

The plaint was presented originally in the Court of the Second Class 
Subordinate Judge at Jalgaon. The defendant contended that the market 
value of the field was undervalued in the plaint. The question was there 
lore referred to a Commissioner, who found the market value of the plain- 
tiff s share m the fields to be Es, 7,055-8-0 

the thereupon returned 

the plamb to be prasanbed in the proper Court, a? the market value of the 

subjeet matter m suit was more than Rs. 5,000. 

T presented to the Court of the Subordinate 

Judge at Dhulia : but the learned Judge held that as the value for Coult 

fee purposes of plaintiff’s share did not exceed Es. 5,000, the plaint should 
be re-presented m the Jalgaon Court. His reasons were as follows • 

^ ^ tlie vacation placed by the nUln 

fees and value for purposes of jurisdiotion shaU b^tbe same Court 

tv,. 1°' °°“Priting Court fees and that for purposes of iurisdiotion arn ' 

the same, namely, Bs. 1,914-14-0. This Court has. therefore, no iurisdiotion- .na tv. 

Jalgaon. Class Subordinate J^e at 

Assuming that it is the Court's fprovince to determine valuation inv i-ha ™ 

of Court fees and jurisdiction, still I think that the principle adoo^ 

valumg the fields at five times the assessment is correct. Under paragr Jnh v ^nfan 
proviso I of section 7 of the Court Fees Act this prinoinle orvalnaHo^ 
when the claim is for the possession of the revenue payfng laLr fuTtW 

partition should^be^oomnS^to 

P y a higher Court fee. It has been held that for purposes of lurisdintmn i 

of a suit for a declaratory decree must be taken to be what it would he if it 
the possessmn of the property in respect of which the declaration is^prayed for Bee 
it -f Mad. 293. And the same rule, I think, should apply to a suit !o^ parfcifion 

hiaVleXe ^ according to 

The plaintiff appealeff against this order. 

G. K. DandeJcar for the appellant In a suit to recover possession of 

subjecli matter is the market value 
nrV,' ^®® Pm'POses, and it is the market value 

FbbiI Wrisdi^ion. See Kalu bin Bhiwaji v. Vishram Mawaji (1) 

mi] Day achand v. Eemchand Dharamchand (3). Here, the market 
value has been found to exceed Rs. 5.000 in value. ^ 

, Furiiher, a suit like the present should be treated as a suit for nosse-v 

er^vl r “ot PP^er section 7 para- 

g^^PMivMb), of the Court Fees Aot 1870. It is always easy to 


(1) (1877) 1 Bom. 643. 


(2) (1880) 4 Bom. 616. 
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clebormine bhe market value oi the plaintiff's share in partition suits. 
Paraj^rapli (iv) of section 7 coatemplafces suits where it is not praotioable 
to flobormino the value of the relief claimed. If I am so far right, then the 
<;uit fails under the exceptions to section B of the Suits Valuation Act 

i 387 

Gonoediog for p.rgument’s sake that the suit is ouo falling under 
section 7, paragraph iv, clause oi the Court Fees Act, section 8 of the 
Suitp Valuation Act has no application ina,^much as the present suit re- 
lates to lands paying revenue to Government. Section 8 is to be read 
subject to section 3 and 4 of the Act, which prescribe a special mode of 
valuation in case of suits relating to lands paying revenue to Govern- 
ment. The oCfect of sections 3, 4 and 8 taken together is that in any suit 
relating to land whether it ba for possession or from injunction or fora 
more declaration, the value of the subject matter is nob tho value which is 
put for Court fee purpo-'os but a different value which is the market value. 

I submit that section 3 of the Suits Valuation Act has no application 
to a suit relating to lo.ud although the suit may bo to obtain a declaration 
in respect of land or a suit for partition of land. 

A. G. Dew {amicus curia) for tho respondents; -I submit this suit 
falls under section 7, clause (iv) of the Court Fees Act 1370, as it is the 
part of his share which is sought for by the plaiutiff and partition is 
ancillary to such a relief. Otherwise, the clause (iv) (a) would be super- 
fluous. The claim in quorAion expressly contomplatos a claim for parti- 
tion; once partition is decreed, separate po'^so'^sion of the share follows as a 
matter of course. Suits for partition have boon held to fall under sec- 
tion 7, clause (iv) ih). See Motihheti v. Handa'i (l). 

[662] Once it is conceded that the -^uit falls under clause (iv) (&) of 
section 7 of the Court Fees Act, it is clear that undor section 8 of the 
.Suits Valuation Act. tho value for tho Court fee purposes and jurisdiction 
is the same, and section 4 of the latter Act does not modify the general 
principle laid down in section 8. 

BatCHKLOR, -T.: — Wo arc obliged to IMr. A. G. Desai for his assist- 
ance in this appeal. It arises out of a suit which is described by the 
learned Subordinate Judge as a suit for tho partition and separate posses- 
sion of joint family property, oun'^i-'tuig of lands, houses and moveablea. 

Tbe quosticD before us is as to the Court which is properly vested 

with jurisdiction to try this suit. That depend? upon the value of the 
subject matter of tbe suit. Tho market value of tho share claimed by the 
plaintiff has been ascertained to bo Rs, 5,600 and that sum is not now ob- 
jochod to on behalf of the defendant'''. 

Tbe First Glass Subordinate Judge has robuvned tho plaint for present- 
ation to the Second Claris Subordinate Judge, being of opinion, that the 
suit falls within the jurisdiction of this latter offloial. Air. Dandekar on 
behalf of tho appellant urges that that is wrong, and that tho suit proper- 
ly belongs to the jurisdiction of the First Class Subordinate Judge himself. 

The question really turns upon tho seobion of tho Court Fees Act 
which governs this partioular class of suits. Tho Lower Court assigned it 
to sub-olause (b) of paragraph (iv) of section 7 which refers to “a suit to 
enforce tho right Iio sbavo in any property on the ground that it is joint 
family property.’' Upoh tho Best oonsidorabion that I can give to the 
point, it appears to mo that tho suit is not properly roferablo to this clause. 
Paragraph Cv) comprises six difforenh classes of suits, and omitting the 


(1) (1896) 22 Bom. 815. 
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momentarily ambiguous class under clause (6) It is to be observed that all igna 

the suits in the paragraph are claims for a relief which is not properly JULV 6. 

assessable in money, Prima facie therefore, no suit to obtain possession of — 

laud, which has an easily ascertained market value, can logically be brought 

under paragraph (iv) ; in fact, so to treat a suit referring to land would, 

it seems to me, throw the whole paragraph into confusion. Next, [663] 33 B. 6S8=11 

clause {b\ it should be observed, refers to a suit to enforce the ri^ht to B. 

share” in any property, not the right to “ a share ” in property.*" The 

words themselves, therefore, suggest that the suit is for the enforcement of “ ’ 

what one may call an abstract claim or right, and that would bring the 

clause (&) into proper logical neighbourhood with the other clauses of the 

paragraph. I am of opinion, therefore, that this suit more properly 

falls under paragraph (v) of section 7 as being a suit for the possession of 

land. This view receives some support from the provisions of the Suits 

Valuation Act, because if the suit is referred to paragraph i (6), it will 

apparently be governed by section 8 of that Act, and will, there again, be 

bracketed with other suits of a totally different character, suits from which 

It appears to have been the object of the Legislature to discriminate a suit 

for the possession of land. Mr, Dasai has called our attention to the 

decision of this Bench in Motibhai v. Haridas (1), but I think that that 

case can be distinguished from the suit before ue, for there, as I read the 

report, it was admitted that' the value of the subject matter of the plain- 

tiff s suit was Es. 250 and the only point really in dispute was whether 

that value or the total value of the entire property to be divided should 

form the test for the purposes of jurisdiction. If that is so, then the 

observations of Mr. Justice Parsons, which seem to be in conflict with the 

opinion which I have above expressed, were not necessarv for the decision 

For the reasons stated I am of opinion that the decree of the Court below 

must be set aside and the suit remanded for trial to the First Class 
Subordinate Judge. 

Costs, costs in the cause. 

Beaman, J.:— I am of the same opinion. A suit to obtain by means 
of partition a slice of land, the approximate value of which can easily be 
stated in terms of money, appears to me to be plainly a suit for the posses- 
sion of land. Such a suit cannot, in my opinion, be brought within the 
meaning of section 7 (iv) (&) of the Court Fees Act (VII of 1870), which 
appears as clearly to be intended merely for suits to enforce what my 
learned brother has properly called an abstract right “to share in any joint 
[664] property." That being the case and the suit being a suit for 
possession of land, most of the difficulties which would otherwise have 
beset our decision disappear. And I have no reason to doubt, notwith- 
standing some apparent conflict in what was described as obiter dicta in at 
least one previous case, that once this point has been raised and all that 
has been implied in it definitely stated, the decision which we havefoome 
to is the »ight decision and correctly interprets the statute. 

Decree set aside. 



(1) (1696) 22 Bom. 316. 
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APPELLATE CIVIL. 

Before Mr. Justice Ghandavarhar and Mr. Justice Eeatan. 

NaRAYAN Ravji RanadE {original Plaintiff), Applicant v. Ganqaram 
Ratanohand Marwadi and another (original Defendants), 

Opponents.^ 

[12bh July, 1909,] 

Small cause brought in the Court of First Class Subordinate Judge having 

small cause pnwers-The Subordinate Judge on previleqe leavs-Charge of the Court 
in Joint Second Class Subordinate Judge who had tio small cause powers^Regtsier- 
ing the suti as a regular sait^Trial of the suit by the First Class Subordinate 
Judge as a regular «u»(— S«i£ remains a small cause— Appeal— Jurisdiction. 

A suit o! the nature of a smaU oiu^e was inatitutea in the Court of the First 
Clase Subordinate Judge who bad amall oauae powers. At tbe date of ita inelitu- 
tion, be was on privilege leave and hia Court waq in the charge of the Joint 
Second Giaaa Subordinate Judge who had no small cause powers The suit was 
th'^reforo registered as a regular suit. On his return from leave the First Glass 
Subordinate Judge tried it as a regular suit. The question having arisen whe- 
ther the suit was a smaU cause, 

Beld, that the First Class Subordinate Judge continued to be a Judge with 
Small Cause Court powers during his absence on leave, and the entering of the 
suit in the file of regular suits could not take it away from the category ol small 
causes nor could the fi»ob that the Subordinate Judge tried the suit under hia 
ordinary jurisdiotion deprive it of its obaraoter aa a small cause. 

[Ref; 61 I. 0 . 967 ] 

Application uoder exkaordinarv jurisdiobion under seobion 115 of 
the Civil Prooedure Code (Aob V of 1908). 

The plainbiff filed a suit bo recover Rs. 287 on a protnic^ory note from 
the defendants. The suit was inshibuted in bhe Court [663] of the First 
Class Subordinate Judee of Nasik (Mr. G. L. Nanavati) who had small 
cause Court powers. He was on privilege leave when the suit was lodged, 
and the charge of the Court was with the Joint Second Class Subordinate 
Judge who bad no small cause Court powers. The suit was therefore 
registered as a regular suit. On his return from leave, the First Class 
Subordinate Judge tried it as a regular suit ; and decreed the plaintiff*s 
claim with costs. 

The defendants appealed to the District Judge of Nasik (Mr. B. 0. 
Kennedy) who reversed the decree and dismissed the suit. 

The plaintiff applied to the High Court. 

D R. Patirardhan for the applicant : — We submit that the nature of 
a suit is net changed hy the manner in which it is tried. Here the suit 
was filed in bhe Court of the Judge who had small cause Court powers; 
but as he was away on leave on the dav it was filed, the Second Class 
Subordinate Judge who held charge of his Court had it registered as a 
regular suit, for he had no small cause Court powers. The suit was, 
as a matter of fact, tried by the Judge who had bhe powers, but as a 
regular suit. Still, the nature of the suit cannot be changed by the 
prooedure adopted. See Pitamher Vaiirshet v. Dhondn Naxdapa (1). 

P. D. Bhide for the opponent ; — The case referred to does not apply : 
first, because though the suit was there filed properly it was tried as a 
regular suit ; and secondly, it was decided under the old Act which differed 
ip this resp ect from the present Act. The small cause powers must 

• Civil Application No. 67 of 1909. 

(1) ll887bl9.Bom. 486. 
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exist at the very inoeption in the Judge who takes oognizanoe of a ease. 
See Venkatrao v. Mahableshwar (1); Eari Kamayya v. Hari Venkayya (2); 
Soundaram Ayyar v. Sennia Naickan (3) ; Kannan Nambtar v. Anantan 
Nambiar (4); Akshay Kumar Shaha v. Hira Bam Dosad (5). 

[666] Further, the point of jurisdiction, not having been raised in 
the District Judge’s Couit, cannot be raised here. See Kulada Einkar 
Boy V, Danesh Mir (6); Sri Baja Simhadri Appa Bao v. Chelasane 
Bhadrayya (7); Parameshwaran Nambudiri v. Vishnu Embrandri (8); 
Suresh Ghunder Maitra v. Kristo Bangtni Dasi (9) ; Bam Lai v. Kabul 
Singh (10) and Muthusami Mudaliar v. N allakulanlha Mudaliar (11). 


Chandavabkae, J. : — It is admitted, and indeed the record shows, 
that the suit was instituted in the Court of the First Class Subordinate 
Judge and that at the time of institution the Subordinate Judge bad con- 
ferred on him the powers of a Small Causa Judge. The present suit was of 
the nature of a small cause and fell within that jurisdiction. But it is 
argued that the suit is not a small cause because it was not tried as such. 
It is true it was tried by the Subordinate Judge, First Class, not under his 
small cause but under his ordinary jurisdiction. The reason is that at the 
time of its institution, the Subordinate Judge, First Class, having gone on 
privilege leave for twenty-one days, the Joint Subordinate Judge, Second 
Class, who was in charge of the Court, had the suit registered in the file 
of regular suits and not in the file of small causes. But, on that account, 
toe Subordinate Judge, First Class, had not ceased to be a Judge of the 
Court with Small cause powers ; his absence was merely temporary ; he 
had gone on privilege leave and no locum tenena had been appointed. 
Hence no re-investment of his powers as a Small Causa Judge became 
necessary when he resumed charge of his office. He continued to be a 
Judge with those powers during his absence and the entering of the suit 
in the file of regular suits could not take it away from the category of 
small causes. Nor could the fact that subsequently the Subordinate Judge, 
First Class, tried the suit under his ordinary jurisdiction deprive it of its 
character as a small cause ; Pitamber Vajirshei v. Dhondu Eavlapa (12). 
Against his decree no appeal lay to toe District Court and that Court’s 
appellate decree was passed [667] without jurisdiction. It is true no objec- 
tion on the ground of want of jurisdiction was raised before the District 
Court but the petitioner before us is not precluded from urging that ground. 
Consent cannot give jurisdiction where the law does not confer it on a 
Court. The result is that the rule must be made absolute and the Sub- 
ordinate Judge’s decree restored but without costs hero and in the District 
Court, as the petitioner allowed the appeal to be heard without objection. 

Buie made absolute. 


(1) (1901) 26 Bom. 241. 

(2) (1903) 26 IVIad. 212. 

(8) (1900) 23 Mad. 547, at p. 683 
(4) (1905) 29 Mad. 124. 

(6) (1908) 86 Cal. 677. 

(6) (1906) 33 Oal. 83. 


(7) (1906) 30 Mad. 41. 

(8) (1904) 27 Mad 478. 

(9) (1898) 21 Oal. 249. 

(10) (1902) 25 All. 186. 

(11) (1894) 18 Mad. 418. 

(12) (1887) 12 Bom. 486. 
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ORIGINAL CIVIL. 

Before Mr. Justice Bussell. 

In re MaDHavji, Kamdak and Chhotdbhai and 

Dada Mahomed and otueks. 

[ilth December, 1908.] 

PctUiiHi — Taxmg — lUgh Court liulos^ linle f)44* — Sobcifors' retainer denied^ 

Taxo tton <j coill. 

An attorney oaa obtain an order ia taxation of his oosta although he knows 
that hia client disputes tbe retainer as to the whole bill. 

In re Jones (1) followed. 

The facts of this case appear suffioienbly in the Judgment. 

Bailees, for the applicants. 

Our application is made under the amended rule 544 of the High 
Court Rule?, the latter part of which is in point. Our application is 
merely for an order to tax our bills and the order asked for. when made, 
will not affect the question of liability of the clients. When the bills are 
taxed and the amount of costs ascertained we shall have to proceed under 
Rule 866 of the High Court Rules and take out a summons against the 
clients and at the hearing of such summons the clients will have an 
opportunity bo be heard on the question of their liability. They have no 
[ 668 ] right bo oppose this application and the order asked for should be 
made as of course, bee In re Jones (1), Be Flower (2) and notes on the 
subject in Volume, II Annual Practice 1909. 

Strangmari, for the opponents. 

Russell, J. : — This was a petition in re certain costs of Madhavji 
& Co. 

Messrs. Madhavji, Kamdar and Ohhotubhai presented a petition for 
an order that the Taxing Master do tax bills of costs of petitioners with 
reference to the matters referred to in the petition. 

The opponents inter alia deny their retainer of the petitioners. 

The petition is presented under tho new Rule 544 which was passed 
bo give effect to the decision of Davar, J., in Bai Dossihai v. Crawfords 
Brown & Co. (.3). The rule runs as follows : — 

** 644. The Tuxieg Officer Bball tax tho bille of oosta on every side of the Court 
(except the appellate side) and m the Insolvent Court. All other bills of ooati of 
attorceya shall also Ic taxed by him when bo is directed to do so by a Judge's oidoc.” 

It will be observed that this rule is imperative, and it has been held 
that an attorney can obtain an order in taxation of his costs although 
he knows that his client disputes the retainer as to the whole bill : In re 
Jones (1). 

Where the retainer is disputed, it appears clear that payment of the 
amount duo to the attorney can be euforood by an action only : see 
Solicitors’ Act. 1843, s. 43, and In rc Dtbenham & Walker, (4) and Be 
Harcourt (5). 

• High Court Buies (2nd Edition) Rule 544 runs as follows 

“ 614. The Taxing Officer shall tax tho bills of costs on every side of tho Oouti 
(except the appoUato side) and in tho Insolvent Court. All other bills of costs of attor- 
neys shall also be taxed by him when ho is direoted to do so by a Judge's order.” 

(1) (1887) 36 Ch. D. 106. (4) [1685J 2 Ch. 430. 

(2) (1872) 19 W, R. 678. (61 (1887) 32 Sol. J. 93. 

(3) (1903) 82 Bom. 428. 
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Now ib is obvious iihafe before an atihomey files his suib, ib is essenbial 
fahab bhe amounb he olaioas be a-^oerbained, aud ib appears to me desirable 
both from the poiob of view of bhe attorney and the olient that that 
should be done. Until taxation, bhe sura certain oannot be known. 

A^ain ib is oompebent for the client to dispute the retainer before 
the Taxing Master witn reference to each and every item [6fc)9] of the 
bill : In re Jones (1). Assuming that the clients do so in this case, it 
may be they will be satisfied with the result of bhe taxation, in which case 
it is possible that a suit by the attorney will not be necessary. 

I, therefore, make an order in the terms of the prayer of the petibion. 
But ib IS to be hoped that the Taxing Master will scrutinize with great 
care the correspondence that has been produced before me in this matter, 
the greater bulk of which, in my opinion, is wholly unnecessary. 

The costs of this application are reserved and will abide the result of 
the taxation or the subsequent suit. 

Attorneys for bhe applicants : Messrs. Madhavju Kamdar and 
Chhotubhat. 

Attorneys for opponents : Messrs. Dinsha and Dkaramsey. 
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APPELLATE CIVIL. 

Bejore the Honourable Mr. Justice Chandavakar, Acting Chief Justice, anc 

Mr. Justice Heaton. 

Kalgavda Tavanappa Paul {original Defendant 1). Appellant, 

V. SoMAPPA Tamangavda Patil AND ANOTHEE. (original 

Flainiijs)t Bes'pondents.^ 

[16th June, 1909.] 

Bindu law~Adoption--'Adopiion oj a married vian having a son— The son's aotra ano 
rights of inheritance in the family of his birth. ^ 

When a married Hindu having a son. i3 given ia adoption, the son does not 

line hiB father lose the gotra and rights ol inhecitanoe in the family of his birth 
and does not acquire the gotra and a right of succession to the property of the 
family into which his father is adopted. 

In the absence of any special custom, Jains are governed by the ordinary 
Hindu law. 

[Pol : 49 Bom. 520.] 

First appeal against the decision of V. V. Phadke, First Class Sub- 
ordinate Judge of Belgaum, in original Suit No. 379 of 1906. 

Suit to recover possession of vatan property. 

The property in suit belonged to one Annappagavda. He had a son 
Tavnappa, defendant 2, and two step-brothers, Somappa- [670] gavda and 
Bevendragavda, plaintiffs 1 and 2. Tavnappa had a son Kalgavda. defen- 
dant 1, Annappa gave his son Tavnappa in adoption to one Apaya after 
ohe birth of Kalgavda, defendant 1. Annappa died in the year 1901 after 
making a will, whereby he bequeathed all his property bo his grandson 
Kalgavda. In the year 1906 Annappa's two step-brobhars, plaintiffs 1 and 
2» brought the present suit against defendants 1 and 2 to recover possas- 
sio^f the property in suit, alleging that as defendant 1 was already born 


I. 


* EicBt Appeal No. 41 of 1908. 
(1) (1887) 36 Ch. D. 105. 
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at the time of the adoption of his father, defendant 2, he went along with 
his faUier iobo the adoptive family and fche defendaotis bad no nghti to An- 
nappa's property to which fche plaintiffs were entitled bo succeed as Aq. 
nappa’s heirs. They further urged that Annappa had no authority to 

will anay his property in favour of defendant 1. 

Detendanfc 1 contendod inter afia fchab though his father was given in 
adoption, still as he wa^ born before the adoption, his rights in the family 
of his birth were nob affected by his father’s adoption and^ that he was the 
heir to deceased Anuappa’s estate. He also set up his right to the pro- 
perty under Auuappa’s will. 

Defendant 2 did nob Glo a written statement. 

The Subordinate Judge found that the plaintiffs were entitled bo 
succeed to bho ibo of A-iuappa in preference to the defendants and that 
defendant 1 wa not entitled to succeed on fche strength of the alleged will 
in his favour and ho had no right of inhoritaooe in the family of his birth. 
The plalnbiff’s claim was thoroforo allowed for fche following reasons 

With the exception a single ojse noted at page 1148 of West and Buhler’a 
Hindu law, there is no direct authority on the point. Neither has the ease been 
provided for by any of the text-wntors. The au^ogy o! the Roman Law on the point 
may be taken for a g-iide under suoh oiroumstauoos. Acoordmg to that law. a son 
born before adoption of the father, passes with fche father into the adoptive lamily 
(Juaiinian’s Institutes, pages 4f» and 17*. 

It is iidmittod that by adoption of a man his wife passes with him into the adop- 
tive family Why then should not a ?on pass as well ? As to this it is said that a 
wife by bet marriage teoomoi the life companion of her husband and must pass with 
him. The relationship of father and son 19 equally aaoied. U cannot be done away 
with, except when the son is given away in adoption. 

I think wo should accept the common sense view of the matter. The 
quofltiOQ 10 , whoso sou tho boy is uftoc adopiioQ ol hia father? There can, 1 
[t)7l] thiuk, bo uo two augwors to this quoalion and ever) body would bo bouna to 
admit tbafc he remains ibo son oi the adopted man. I{ that is so* he must look tor 
his birth rights in the family of adoption. The case in West and Buhlet noted above 
appears to have boon decided on this priociplo. 

lb is, however, contended for dofondauts that the son of the man given in adop- 
tion might roiuam his sou, but that no body o.m divest him ol the interest whioh he 
has acquired by birth in the natural family, dbat urgumont ia a weighty one and 
must be carefully considered- 1 j'-ttompt to consider it below. 

A grandson acquires by birth a vost^'d intocost in the auoeatral property. That is 
true enough. But that interest is not one fixed once for all, but is liable to be varied 
or done away with altogotl.or. Suppose there i« a family consisting of a man, his son 
and grandson. The proport) is anoostial of the man. The iutoroat of the grandson 
extends to a fourth sbaro lu the property aud it was aoqaitoi by him as soon as he 
was born. But 8ub?cquenfclj to his birfcii other sous are born to the man ot to hia son 
or both, the interest of tho first sou is diminished iheroby. He cannot to allowed 
to 9 ay that since ho was at hia birth entitled to a fourth shars that share niuat be 
allotted to him notwitbstandiug births of other sous. This is an iuatanoe of diming 
tion of the vested interest. Under a different state of faots tho vested interest would be 
inoteBeod. These ate of course oases in which neither tho man himself not hil son 
have any control. 

But tho man or his son may for propier necessary purpose alienate the properiy 
and in that ease tho vested interest of tho aou is altogether destroyed. Likewise tM 
vested interest of tho grandson is done away with if ho ia given away in adoption by 
his father. 

Thus it will appear that the vested interest of the grandson is liable to decrease 
or inoroasQ or to be done away with allogothor. If his father can do away with the 
vested interest of tho grand'll u by giving him away in adoption why should he not 
have the power of destroying that interest by aovoriug all connection with tho natural 
lamily by himself being given into adoption in another family? All these oonaiderationB 
lead mo to oonolude that tho grandson passes by adoption of his lather into anothet 
family and oaunot sucoeod aa an heir in tho natural family in preference to othet 
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to plaintiffs. 
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M. B. Ckaubal (Government) Pleader) and C. A. Bele appeared for Appellatb 
the appellant (defendant 1) : — In spite of our father’s adoption into an- 
other family we retained our right and status in the family of our birth. 88 B. 669=8 
The parties are Jains and they do not perform shraddhas (annual obsequial h C.* 806=11 
oeremonies). Amongst them adoption is not made for spiritual purposes. L* R. 

It is made for ‘fieoular purposes only. The theories of Hindu law based on 
[672] spiritual notions and shraddhfi do not affect them : Mayne's Hindu 
Law. page 168, 7th Ed. ; West and Buhler, p. 1148, 3rd Ed. 


The Subordinate Judge has attempted to romanize the Hindu Law 
and has wrongly decided the case against us on the analogy of Roman 
Law. The case ought to have been decided according to the recognized 
principles of Hindu Law. 

Secondly, the Subordinate Judge has held that a son born before his 
father’s adoption goes with bis father into the adoptive family in the same 
way as the wife goes with her husband when he is adopted. This is a 
wrong view. The case of a wife is different from that of a son. The wife 
takes through her husband while the son acquires a right by birth and 
takes along with the father. Besides according to the texts a wife is part 
and parcel of her husband. 

The third ground on which the case is decided against us is that al- 
though a Hindu acquires an interest by birth that interest is not a fixed 
one and is liable to be varied. But his interest as joint owner does not cease. 
Circumstances may increase or diminish the quantum of that interest. 
This interest acquired by birth can be taken away only in particular oases 
and under particular circumstances. It is a right created by a text and it 
can only be taken away by a text. The adopted person loses his right on 
account of a text : Mandlik's Translation of the Vyavahar Mayukh, p. 59. 
The text applies only to the person adopted. There is no text which 
takes away the right of a grandson, that is, a son born before adoption. 

The effect of adoption is personal. It only passes the person given 
in adoption into the adoptive family. The forms of the ceremony of adop- 
tion do not speak of a vicarious effect on the son of the person adopted. 
Adoption is the civil death of a person in the family of his birth and is his 
re-birth in the adoptive family : Sarkar’s Hindu Law, p. 150, 3rd Ed. 

The opinion of the Shastri given at p. 1148 of West and Buhler 
should not be aoceuted. It is neither supported by any reason 
nor by any text. Even if the son’s son passes out, he will not lose 
his interest in the family of birth. It is vested and indefeasible 
interest. He does not cease to be a grandson [673] because his father has 
ceased to be a son. The capacity of the adopted person’s son to inherit in 
the family into which his father is adopted, even if allowed, will not des- 
troy bis capacity to inherit in the family of his birth, since such capa- 
city is based on blood relationship and the rights by birth remain in tact 
in spite of the father’s adoption. 

The will made by our grandfather and the other evidence in the case 
show that the intention of both, the grandfather and father, was that we 
should remain in the natural family. 

Jayakar with S, S. Patkar appeared for the respondents (plaintiffs): 
—According to Hindu law the son of a person given in adoption passes 
with his father in the adoptive family by implication. There is no direct 
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authority on the point either in the Text Booke or British Indian Works, 
except one case in We^t and Buhler, p. 1148, which supports our oonten- 
fcicn Wo submit that tho rulos laying the agQ-limit ot the son to be 
adopted are of labor growth and that the praobioo of giving away sons, 
having =on?, in adoption, must hava been rare ; Datbak Chandrika II, 33; 
RarkarV Hindu Law. p. 152. 3rd Ed.; Sarkar on Adoption, p. 3rd 

Ed,; Sree Brijbhookunjpe Muharnj v. Srpc Qokoolooisaoiee Muharaj U), 
Nathaji Krjsh'naji v. Han lagoji (2). The original texts which wo rely 

on will have to be interpreted on this footing. i , 

In the absence of direct authority except as aforesaid, the question 

will have to be determined with reference to. firsU the principles and 
analogies known to Hindu law, and, secin-if?/, the broad equities of the 
case. That the parties are Jains jq immaterial for no contrary custom is 
pleaded in this case and the general Hindu law will, therefore, apply: 
Mayne’s Hindu law. p. 134, 7th Ed.: hhagwayi Koer v Bose 13); Siindar;i 
Damn V. DaUhai (4); Uanokar Lai v. Banarsi Das (5); Amava v. Mahad- 

gauda ( 6 ). . . - , . , 

I. If we consider the question by the principles and analogies known 

bo Hindu law, we find, — t rj' z 

[674] (a) That the father, wife and son constitute a unity ot Hindu 

family, the main idea being that the wife is the other half of the husband, 
and the ^on is the ^oul of the father re-inoarnated . Tho wife and the ?on 
are both the body of the father as it were ; so complete is their identifica- 
tion • Mami IV, 184; Mandlik’s Manava Dharmshastra, p. 5r4; Bapu 
Sbasbri Moghe’s Alifcakshara. p. 16. 3rd Ed., interpretation of the term 
java (wife). This identification is more complete in the oa^e of the son 
than the wife: Gangu v. Chandrahhagahai (1). If thorafore the wife 

passes with the husband, as is conceded, a /oritori should the son pass 

with the father on the adoption of the latter. The grandfather has 
nowhere been given the power of sending bis son out of his line by adop- 
tion so as to encroaoh on this escenbial unity of the father, mother and 

son in Hindu law. 

(bd There is also another featuro of similarity between a wife and son 

in Hindu law. viz„ that the father enjoys a pU^t'a or 

ownership over thorn both. B>,pu Sha;tri l^Ioahe’;; Mitak=:hara, p. 225, 3rd 
Ed.; Tfiinyavalkya Smriti II, 175 ami followin.,^. If the father, therefora, 
is j^iven away in alopbion by tho praulfather, he roust pass out along 
with those who are rooocnizel by Hinlu law, for tho purposes of develop- 
inc and porleotinc tho domestio life, to bo within tho pale of the father s 
influence and p^ytria potestas and bo whose society and up-bringing 
entitled according to law. The grandfathor, bv the act of giving away bis 
son, cannot deprive him of tho objects over which tho son enjoys such 
owDOTship. To allow tho grandfather the double power (1^ of tearing his 
son out of his natural environment, and (2^ of depriving him of tho right 
of baking his wife and sons with him, would be against the conception o 
Hindu law and an unjustifiablo widening of tho texts allowing the gift of 
a son in adoption, to say nothing about such a power being harsh and 
inequitable. 

There is a passage in the Vyavahar Mayukh, Chapter li 

pi. 11, which at first sight seems bo be against our contention but it 


i\) mm \ Bort. 902 p 916. 

(9) (lft71) 8 Bom. H. 0. B. k. C. J. 67 
at p 72. 

18) 11908) 81 Cal. 11. 


14) (190n 99 Bom. ^16. 

(ft) (1907) 99 \U. 49ft. 

(ft) (1896) 92 Bom. 4\6 A p. 439. 
(7) (1907) 89 Bom. 375. 
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rightly construed it is in our favour, [675] for it only denies that the 1909 
father has over his wife and son the same kind of physioial ownership as June I 6 , 

over his cow. The passage, however, admits that the father does enjoy a 

qualified or secondary {gauna) ownership over them. Medhatithi supports 

the same view : Manava Dharmshastra, Vol. I, p. 296. Instances of ' 

qualified ownership over the son are also to be found in the rule of Hindu 83 B. 669=3 
law that father’s dominion over the son extends to the power of giving 8^9— 11 
away the son in adoption: Vyavahar Mayukh, IV, pi. 15; West and 
Buhler, ii46, 3rd Bd.; Sarkar’s Hindu law, pp. 117, 119.3rd Ed If 
therefore the father can transfer the son into another family by his volun- 
tary act of giving away, there is nothing opposed to Hindu notions in 
holding that such a transfer takes place by implication in Hindu law by 
the father himself going out of his family under the gift in adoption made 
by the grandfather. 

(e) The texts declaring the effect which adoption has on the severance 
of connection between parties are also in our favour. Adoption outs away 
the gotra (.line), riktha (inheritance) and pinda (funeral oblations) of the 
son and the father : Manu IX, 24,2 ; Rachava v. Ealingapa (1). 

Adoption, therefore, has the effect not merely of destroying the in- 
dividual relationship of the father giving and the son given ; its effects ex- 
tend to a disconnection of the lines of the father and son. meaning there- 
by that the son given away and his own issue become disconnected from 
the father and his relations in the ascending and the descending line. 

This view is confirmed by the interpretation put on the above text of 
Manu (IX, 242) by the Vyavahar Mayukha, Chapter IV, section 5, pi. 22, 
where the author after pointing out that words gotra, riktha and pinda 
have to be understood in a wide and liberal sense as inclusive of all aofes, 
connected therewith, proceeds to state that adoption brings about the ex- 
tinction of all such acts, and by way of illustration mentions that from 
this also follows, as a matter of course, the cessation of family connection 
with the uterine brother and the father’s brother and [676] the rest.” 

The author thereby illustrates the principle that the disoonneoting effects 
of adoption are extended beyond the two individuals concerned. 

The Vyavahar Mayukha, Chapter IV, section 5. pi. 37, 38 develops 
the same idea. The giver and taker of the boy bobb intend, by the adop- 
tion, to affect not only the single relationship of father and son, but the 
various other relations dependent on that relationship: Dattak Mimansa, 

VI, 8 ; Dattak Cbandrika, II, 18 and 19. Sarkar’s view (Sarkar's Hindu 
Law, pp, 156, 168, 3rd Ed.) that adoption is only a civil death of the per- 
son given, is not quite accurate and has not been accepted to be so : Sri 

Rajah Venkata Narasmha Appa Bow v. Sri Rajah Bangayya Appa 
Row (2). 

It thus follows that the two lines having been disconnected as afore- 
said by the adoption and the son being identified with the father and 
being also undfr bis dominion, on the father passing out by adoption, the 
son also goes out with him. 

(d) The relationship between the father and the son is sacred and 
inviolable in Hindu law; nothing can destory it, not even the grandfather’s 
act of giving away the father in adoption. The son, as the offspring of 
his father, has the duty, and the father, as his progenitor, the right of 
giving and receiving shraddhas and other obsequial rights. This nexus is 
indissoluble and even in cases where it is replaced by another tie based on 


(1) (1892) 16 Bom. 716, at p. 719. 
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leeal fiobion^, for example, bhe son by adopblon beooming bhe son of bhe 
adopbive father, or the damsel’s son {kanin) beooming in oerham oases bhe 
son of his tnobher’s tabher, bhe same is allowed as an exoepbion m oonse- 
Quonoeof -peoial bests : Mibakshara, I. pi. 7- Even in euch exceptional 
oases, if by some chance bhe atbifioal bie happens bo snap, bhe nabural rela- 
tionship revives and bhe son comes back bo his genebive fabher as an heir 
or sharer: Manu. IX, 162,181 and Madhabibhi’s oommenbs bhereon ab 
pp. 1189, 1L98 and 1207 of Manava Dharmshasbra, Vol. II. 

Ib was argued bhab bhe single ceremony of adopbion can only 
alTeob bhe son who is bhe objeob of bhe ceremony, ib oannob affeob 
[ 677 ] bhe sons son. To bhis our answer is bwofold — (l) The son's son 
passes nob in conaequenoe of any vicarious effeob of bhe said ceremonies, 
bub by imolioabion of Hindu law, and (2) even the doctrine of ceremonial 
identification between bhe father and son, in bhe sense bhab ceremonies 
performed bv bbe one or on the one have bheir effeob on bhe obher, is nob 
unknown to Hmdu law : Manu IT. 27, 37 ; Manav Dharmshasbra. Vol. I, 
pp 119, 129. 130 : Yajnavalkya I. 56 ; Bapu Shasbri Moghe’s Mibakshara, 

p. 15. 

Ib was furbhor argued bhab bhe son bakes by birbh a vesbed and inde- 
feasible inbere'^b in his pabernal properby which would be defeated if our 
contention be allowed. Bub adopbion is an exoepbion bo bhis rule assuming 
the so-called rule is as binding and definite as alleged ; as for example, if 
a son gives his own son in adoption can the grandfather raise this doctrine 
as a bar ? In Hindu law the grandson’s relationship bo bhe grandfather is 
through bbe fabher as the word (eop’s son) itself indicates. If, there- 

fore, bhe sonship ceases, tpso factot bhe grandsonship must coma to an end. 
Be-ides adoption wipes out all relationship braoeablo through bhe father, 
like bhab of uncle, brother and the rest : Vyavahar Mayukh, IV, pi. 23. 
The grandfabhor being bhe father’s fabher must cease ho be so bhe moment 
bhe father ceases bo be his con. All vested rights of properby being based 
on bhis relationship, as was oonoeded, will al«o end ; Mibakshara, I, pi. 2; 
Gancjn v. Chayi'irah\ag^h<ti (1.^, Andnta Bal^ohirya v. Damodhar Ma- 
hLnd{%)\ Kanflanami v. Doraisami ivvor(3); Baldeo Das v. Sham 
Lai (4). Oo’ohrooke’s Digest, Vol II. p. 562. The doctrine of bhe grand- 
son’s baking a vested inberasb bv birbh is qualified by another doctrine of 
Hindu law bhab bhe said vested interest works itself out through bhe 
father, as for example, for purposes of partition. The rule of Hindu law 
bhab on the father beooming disqualified, bhe disqualification of bhe son 
would neoos^'-arilv follow unless saved by special texts, also illustrates 
bhe principle bhab the son’s interest, though vested by birbh, is traceable 
and works out through the fabher: Mibakshara, II, pi. 9; prapta in bhe 
sense of *' necessarily implied. '* 

[678] If we besb bhe question by applying bhe theory of shraddhaSt 
bhe texts prescribing the shraidhas which bhe son of bhe adopted son has 
bo perform support our cootenbion ; Vyavahar Mayukha, IV, pi. 33 ; 
Dabtak Ohandrika, III, 29, 21. The opposite oonbenbion, if allowed, will 
lead bo a double anomaly, firstt bhe son’s son remaining in bhe old family 
would have no fabher for whom bo perform bhe shraddhas and se^ond% 
bhe grandfather in bhe old family would have no shraddha after his death, 
except for a year during which his grandson would perform lb, bub ab bhe 
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end of bhatj period his grandson could offer the shraddha to hioi only as 
parvOfU rite through his own father which is impossible ex hypoikesi, 

II. Even the broad equities of the case are in our favour for holding 
that the son should pass out with his father on the latter’s adoption. 
The main bests will be — (1) What is for the v?elfai 0 of the son, and ^2) 
What would be fair and equitable from the stand point of the father 
going out by adoption. 

(1) It is obvious that the son*s welfare would be better promoted by 
allowing him to go out with his father for the following reasons : — (a) 
Pecuniarily his position would certainly be betteti for generally it is only 
the poor or the comparatively poor who give their sons in adoption into a 
richer familyi {b) his genetive father and mother would certainly taka 
better care of him than the decrepit old grandfather, or the rival co-par- 


cener uncles in the family of his birth and (c) if he is a minor of bender 
age who would be bis guardian? Unless our contention is allowed, his 
genetive mother and father would not be his guardians, for having gone 
out of the family by adoption, they would be strangers. 

(2) It is unfair that the grandfather should have the power of 
sending the father out of the family without allowing him to take with 
him his sons to whose company and upbringing he has an indefeasible 
right. Why is his wife allowed to go with him ? In order that there 
may be no void in his domasbio exisbanoe in his new environment, a 
doctrine expressed in Hindu spiritual conception of the identity of the 
husband and wife. Is there not a similar, if nob a grodber, identity 
[679] with his sons, who in the strict conception of Hindu laWf are his 
own soul re- born and his saviours in the next world by leason of the skrad- 
dhas they would offer him ? Why should the grandfather’s act of giving 
him away in adoption, over which in strict theory, he has no control, be 
allowed to deprive him of the society of his children, any more than his 
wife. There is no authority for the proposition that a father cannot give 
his adult son in adoption except with the consent of such son. 

Chauhnl in reply : — The motive for adoption among the Jains being 
purely secular, the argument based upon the theory of peiforming tthtcid’ 
dhas and offering of pindas can have no*applioation. The oases relied on 
are oases of succession and special custom. 

The term gotTa as used in the texts cannot mean anything else than 
family. 

Ohawdavaekab, Ag. C. J. : — This appeal raises an important ques- 
ion of Hindu law, which may be stated as follows ; — When a married 
Hindu, having a son, is given in adoption by his natural father, does the 
Hindu’s son also, like his father, lose the gotra and rights of inhentanoa 
in the family of his birth and acquire the gocva and a right ot succession 
to the property of the family, into which the Hindu is adopted ? 


The parties to this first appeal are Jains, bub, in the absence of any 
special custom, Jains are governed by the ordinary Hindu law : Baagvan^ 
das Tejmal v. Bajmal (1) ; Sheo Singh Bai v. Mussumut Dakho (2). 

No special custom, departing from the ordinary Hindu law of adopt- 
ion, has been set up in the present case, and the question above stated 

must be determined with reference to that law. 

The Subordinate Judge (Mr. V. V. Phadke), who tried the suit out 
of which this appeal arises, has decided the question in the affirmative. 
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mainly on the strength of a vu^vastha (rule) quoted a? from a manusoript 
at page 1148 of Wosb and Bubler's Digest of the Hicdu law, 3rd Ed. and 
on bne analogy of the Roman law. The vyavastha apparently renrosents 
the view of a shasbri, [680] and is one of the opm.oni colleoted on difier* 
eat points of Hindu law by the learned authors of the Digeet. The vya~ 
33 B. 689=3 vastha is as follows : — 

1 . 0. 809=11 inaD baviog a son ia adoptGd and thoQ dies- His son takes his plsoe as heir ijj 

Bora, h, R. adoptive family.” 

“Tuis IS 80 . though another son is born (to the adopted) after the adoption " 

‘'The 8 >n born bofoco his father s adoption not only is heir to the adoptive 
grundfathet’a estate, but is answacable for a debt of the gcandidther admitted by hii 
father. “ 


797. 


No reason is given, no text cited in support of this opinion. We 
oannob, therefore, accept it, unless a close and careful cousideration of the 
principles of Hindu law. bearing on the question under consideration, 
satishes us that it is correct. 


The Subordinate Judge has also adopted for a basis of his decision 
‘‘the analogy of the Roman law on the point,” as "a guide under such oir- 
oumstanoes”. as if the Hindu law wore barren of light on the subject. 
That law is a junsprudunoo by itself nnd contains within its limits all the 
principles necessary for application to any given case, lb is doing scant 
justice to Hindu law as a soienoo to suppose that, because there is no 
express text providing for a concrete point arising for adjudicbion. there- 
fore there is nothing in it to guide a Judge in deciding that point and he 
must import analogies from foreign laws to help him. The Hindu law- 
givers have not indeed laid down a rule in express terms on every con- 
ceivable point. But having provided texts for suoh cases as had arisen 
before or in their time, they loft others to be determined either with refer- 
ence to certain general principles laid down by them in clear terms or by 
the analogy of similar oases governed by express texts. Had the Subor- 
dinate Judge (a Hindu) gone into the question in this case a little deeper 
and considered the authorities on Hindu law a little more carefully than 
he seems to have done, ho would have found that there was no need of 
romanising the Hindu law for the.purposos cf his decision. 


In determining the question before us, we must bear in mind the exact 
position which the son, born to an adopted Hindu boforo the adoption, occu- 
pied at that time. By birth he acquired the gotra or [881] family of his 
birth; and. if that family was joint and owned auocstral property (as was 
the case with the partier boforo us), he acquired by the very fact of birth, 
joint ownership over that property with his father. ‘‘Grandsons,’ says 
the Mitakshara. (Ch. I, Sec. V. pi. 2), " have by birth a right in the grand- 
father's estate equally with sous.” “The grandson has a right of prohibi- 
tion, if his unseparated father is making a donation, or a sale, of effects 
inherited from the grandfather,” (pi. U). It is true that this right of 
ownership by birth, which grandsons acquire, is subject bo the qualifica- 
tion that at partition “the distribution of the grandfather's property must 
be adjusted through thoir fathers, and not with reforonoo to themselves,** 
(pi. 2); but that qualification merely fixes the measure of their share. It 
does not destroy the vested right of equal ownership with the father, which 
exists all the same in the grandsons. As explained in the Viramitrodaya : 
—“Thus the oompotenoy being equal, and the right by birth also being 
equal, equal participation would have followed but is prevented by the 
text : ' Among grandsons by different fathers, the allovment of shares is 
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according to the fathers’ 
tion, p. 9U). 

The Subordinate Judge admits all this in his judgment, but he gets 

over it by observing that the interest acquired by a grandson " is not fixed 
once (or all but is liable to be varied or done away with altogether," 
because his share may be increased or decreased according as his father or 
grandfather has more or lass sons and because the faiher has power to 
alienate the ptoperijy. This is a fanciful mode of explaining away the 
grandson s interest acquired by birth. A man’s interest in property as 
joint owner does not cease because circumstances may increase or diminish 
the quantum of that interest. As for alienation, it is allowed only in 
special oases. But that does not afleot the question of the grandson’s 
vested right. To quota the Viramhrodaya again " It has been establish- 
ed that in the grandfather’s property the grandsons also acquire owner- 
ship by birth ; honca the equality of the grandson’s share (with a son’s 
share) in the grandfather’s properly is based upon the authority of the 
texts and not founded upon any equitable principle." (Page 91.) 

[682] The son, then, begotten by an adopted Hindu before adoption, 
has vested rights in the ancestral property of the family of his birth 
Eights of property once vested cannot be taken away except in the mode 
or modes prescribed by Hindu law. They cease either by death, sale, gift, 
degradation, disqualification or by adoption. In the case of a son, whose 

father has been given in adoption after his birth, if none of these modes 

tor the extinction of his vested rights of property applies, there must be 

the clear authority of some text for holding that the rights in ques- 

tion are extinguished because the father of the owner of those rights, 

haying been given in adoption, has his rights in his natural family extin- 
guished by the act of adoption. 

So also as to the gotra. That is determined by birth and it adheres 

to a Hindu male throughout, unless it is changed by his adoption into 
another family. 


It is urged by Mr. Jayakar. who has argued the ease for the respon- 
dent with his usual ability and learning, that clear authority for the 

extinction of the rights and goira is to be found, first of all, in the text of 
Manu which says ; — 

“A given son shall never claim the family and estate of his natural father ; the 
pmda (the obsequial oblation) which follows the family and heritage, and the shrad- 
aha and other funeral ceremonies of the giver cease " (Manu Oh. IX, Verse 242 ♦ see 
Mandlik s Hindu Law, p. 59, lines 10 to 13.) 

The original word for " family in this text of Manu is gotra. Mr. 
Jayakar argues that gotra means santana, literally, continuation, as observ- 
ed by Telang, J., in Bachava v. Kalingapa (1) ; or santati, literally, a line 
of descendants, as explained in the Dattaha Mimansa (p. 25, Shiromani’s 
Edition), and the Samskara Eaustubha. 

These words are nob always used of descendants only. They are often 

used as meaning “family,'* the whole group of ascendants and descendants; 

Medhatibhi says that, according bo some, gotra means vamshat which 

’-pplies both to the line of ascendants and of descendants. The author of 

the Samskara Eaustubha cites a smriti of Trikandi, which says, that santati^ 

gotra, janana and hula are synonymous terms. Eula means, liberally, 
family. 
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[683] For the purposes of his argument!, to make it logical, Mr. Jayakar 
JUNE 15. iiiust) cootoud that the word gotra is used in Manu s text as applying only 

* to the descendants of the man giving his son in adoption. The argument 

iPPBLXiATE jg when the son is given, his son too ceases to belong to the family 

of kis birth ; and that because Manu’s text says that the man given in 
33 B 669=8 adoption is cut ofi by the adoption from the flotra, meaning, the desoend- 
I. C. 809=11 lag line of the giver. It that is the meauing of the word, what becomes 
Bom. L. R. of the adopted man's connection with the ascending line of his natural 

father V Does that continue ? Mr. Jayakar is forced to admit it does not. 

Vijuanosuvara m the Mitaksbara gives us the meaning of potra (Mit, 
See. V, pi. 6) on the authority of Vrihat Mauu. “ It reaches as far as the 
memory ol birth and name extends.” If gotra means both the ascending 
and the doscenliug line of the natural father of the man given in 
adoption, the latter, according to Mauu s text, ceases, after adoption, to 
have connection with both the lines. That inoLudes his own sons born 
before the adi,ption. 

The text of Mauu, which we are now discussing, in terms relates to 
the personal Uatus ot the man given in adoption. It predicates certain 
things of him, and him only, as the result of adoption. They are the 
extinction lu h:s case of the gotra natural father and the 

right of suoces'-iou to his property. And according to Hindu logicians 
{Naiyagika^), whore in a text certain qualities are predicated of a person, 
they apply to him only and tue rule in the text should not be extended to 
others (1). Manu’s text, therefore, must bo confined in its application to 
the person ot whom it speaks, that is, the man given in adoption, and not 

extended to his sou bora before the adoption, 

13ut Mr. Jayakar contends that the explanation of the text given by 
Niiakantha iii the Vyavhara Mayukha brings that son within its operation. 
That explanation is as follows : — 

“ Thoroloro the io\x logoltou by the sitapio adopted son should likewise potlorpl 
bis fatbot’a in^iadifcanniii, t}iniouJui, and the like oore* [684] monies in 

oonjunotion evoD With the longmal) adopter." (Mandlik's Hindu Law, p. 69, lines 

to 35.) 


'* The son begotten by the simple adopted son “ means, aooording to 
Mr. Jayakar, a son begotten wbotbor before or alter adoption. Bat the 
original words used for that expression do not support that oonstruotion, 
The words are kevaia dattak-i janyah ptUraht that is, a son begotten by 
the simple adopted son. The begetter is specified as one endowed with a 
particular status —that of adoption. The special reference to the sfaiui 
shows that the sou begotten by such a person is one begotten after that 
person has acquired the status. That is the natural and grammatioal eon- 
struotiou of the words. Take, for instance, the word vibhaktaja (a son 
begotten by a separated co parcener), used in a smriti quoted in the Mitak- 
shara (Ch. 1, Sec. VI, pi. 4). It means, "cno begotten after partition.** So 
also the word patiiaitajjah used in the text relating to exolusion from 
inheribanoo. It means “the ollBpnng of an outoasto" that is, as oxplaiuQ^ 
by all the commentators, not one begotten by the person outoasted before 
excommunication, but one begotten while the begetter was under that 
disability. Similarly “ a son begotten by a simple adopted son*’ must 
mean one begotten after, not before, adoption. 

The declarations, which have to be made at the ooremony of adoption 
by the person giving and the person taking respectively, are reliod upon 

ID Tho tula is— ' 
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"•i.by .he 

his adopterf tho^^e ^ (batween my son and 

tiona, suoh as that of father and son (at n^e^Anf^ various rela- 

s's”, "o', » >.• «.” ■■ s'SfikrSdu™LS ‘‘“..“.I™ 

4 

This declaration refers to extinotinn nf : i i . 

already by the son who is being given la adS^on A “ 
between them just [688] as thtre arrbeLeen the fatheraZll.'' 
become, after they have arisen, independent of th^ rllatfons^e!®^* 

Jeraro^a^vTct^to^ ^ 

adoS^' affected by the g.ft o't “L'SeVl^ 
the father; the father is the prmc ’pal 1 ok which b^n JT T 

&o - e‘f“f .t 

r'Vbir 5 iziszirrjr ““ 

J.p .c,m,.J by birth ta his grabdlrtbor’s propo.Tj while ^ 

.1 m. Aoeording to him " the 6i.»asebs Md the grer«Ldsra, wL'. 

IbtL'rtSLtiep by^bSi S‘= 

hey. . ngh. to i„, so .s should 'toi^oTlTfsS;! 

This is not, however, the doctrine of bho MifciVcVio^« i* i m, 

Mhoof V*ramitrodaya, who is substantially a follow 0 r°of that 

school, quotes the abovementioned remarks of Jimufca VahaZ Lfl nnm 

bats his view He says “ that view is not acceptable'' (sea the 

p.,.s. 2 .„a 3) The ho giso, is thot " £ giobdMhofs plo,,; 

the grandsons also acquire ownership by birth. That is tVie 

Ji^ZfcTv”/ divides it from the sohod of 
in? °u ” ‘s the link so binS 

.hog,y. dsob loo. The i.lher iso Ibk [686] so to th.b £obgh him 

ffilf „□£. ™, 'b' V i> broagbl .boot. 

parWole^ of ote“ bod""?/® ‘^»® ‘®^“ saptndata as “ connection by 

particles of one body (sea the passage cited in translation in Lallubhai 

Bapubhatv. Mankmarbai) (l). But when the relation has once 
rought about by birth, the grandson b ecomes an entity by himself, an" 

(1) (1878) 2 Bom. 888 at p. 423. 
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the oontiouanoe of fchab relation does not depend on the oontinuanoe of 
the father’s relation to the grandfather. Even if the father die or become 
an ascetic, or outcasfca, and thereby cease to have any right to the grand- 
father’s property, the rights of the grandson, born before any of those 
events, do nob cease but continue. 

One of the obligations, which the Shastras impose upon every Hindu 
as atisiag from bis relation to his paternal ancestors, is to begat a son and 
thereby discharge a debt called pitru runa or paternal debt due to those 
ancestcrs. This reciprocal obligation, it is urged, is extinguished when the 
Hindu is given in adoption by his father, and the extinction means the 
wiping out of the line of son. grandson, etc., represented by the son given 
in adoption, so tar as the giver and other members of hia family are con- 
cerned. The answer to that is that, when the Hindu has begotten a son 
before he is given in adoption the paternal obligation has been discharged; 
the debt has been paid off; and that particular “ rociprocal* obligation” 
has as obligation ceased to uxist. ** Immediately on the birth oi his first- 
born a man is oallod the father of a son and ia freed from the debt to the 
manes.” [Manu IX. 106]. The son born to the Hindu haa taken the place 
of the debt ; as grandson born in the family he has acquired certain rights; 
and there is no question of reciprocal obligation with reference to him 


between the Hindu and bis father giving him in adoption. A debt dis- 
charged in the mode prescribed by the Shastras ceases to be a debt and 

with it the obligation as to it die^, so far as the father is oonoernod. 

The grand'^oo becomes charged with a similar obligation, bo booomes a 

continuer of the line him'^elflO being both [687] for religious and 

secular purposes of as much value to the graudtather as the father. The 
obligation and the line represented by the grandson must continue unless 
it is extinguished altogether in the mode or modes prescribed by the 
Shistras, that is. by death or excemmuoioation or by the giving of the 
grandson himself in adoption by his fa-her. Nosvhera do the Shastras 
say that they are extinguished by the mere fact of the father having been 
given in adoption. 


The declaration made by the person taking the Hindu in adoption at 
the adeption ceremony, runs as follows : — 

** In order to oroato between this pf'rson on the one baud, and rae and the like 
on the other hand, various reoipnoal o dig tiona ooQso:^ueut ou the varione mutual 
relations, sut'h as th^sa of f .Ihor and son ; I am going to adopt ithia porsoQ ae) a 
BOn." (Maodlik’s Hindu Law, p. 0-i, linos 19 to -8!. 


Here af^ain, '* the reciprocal obligations” spoken of are those to arise 
in future, that is, after the adopt'ou, as a oonsequjnoe of it. One of those 
obliga‘]ions is for t ie adopted son to begot a son and thereby discharge the 
pitru tuna or paternal debt. That cannot mean dit^oharging a debt by 
means of a son born before the adoption, whi has alrealy served to dis- 
ohargo another debt, due to the aaoe;»tors in the natural family of the 
adopted son. 

So far, then, as the texts and oommoataries bearing directly on the 

question of adoption are concerned, they do n it support the case for the 

ro=:pondeDt. They deal merely with the personal status of the man or boy 

given in adoption ; and do not purport to affect the status of his son, 
begotten before adoption. 


(1) Soe OQ this poiab Bootion ‘29a of tho Virmitrodaya. p. 90 of Mr. Golapohaadta 
Baroar'a traaslation. 
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Bull lii is argued (ihafi when a married man is given in adontion his 

wife passes with him into the adoptive family— she, like him, *^aoquires 

the new gotra ; that what applies to the wife of the man adopted must 

begotten before the adoption, because, both according 
to the Smriti writers and their commentators, a man’s wife and sons so 

^gether. In support of this argument reliance is placed on a text of 

Vijnaneshvara in his chapter on “ Eesumption of Gifts ’’ 
in the Mitakshara (p. 225, Moghe’s 3rd Ed.). ” 

e A ‘mi* “ gift or sale of his sons 

War. I, ih.l " l,he,= being no'ownTSp .t 

re IS in a oow, &c., there cannot be any property in the children be 
gotten on her.” (Mandlik’s Hindu Law, p. 35, lines 32 and 33) Th s 
merely propounds the law so far as a man’s power to make a gift or sale 
of his wife and children is concerned. It does not follow from it that shf 

S^his w»“e relations 

wife passes with him into 
the adoptive family, because, according to the Shasiras. husband and wife 

^rm one A woman can be given in marriage bufe once. (Mandlik’g 

Hindu Lawi p. 169, para. 65.) For the purposes of dharma frAlirfin ^ 

arJfca (wealth), and kama (desires), she and her husband are inseparaWv 

united ; as long as her husband is alive, the wife is dependent rn Sm^ 

with her he has to worship the domestic fire ; she is necessary to him To^ 

husband and wife is one of close proximity.” If the hushanil ° 
oontanainated by one of the deadly sins {maha pataka), the wife has^to 
wait till he IS pnrified. On her death, her funeral ceremonies hav7to be 
performed by the family (gotra) of her husband, if her marriage has beL 
according to one of the approved forms. That is, by the gotra to which 

A “1, betiveen 

Tc ><>. necessary and natural that when the husband 

IS given ^oPj'on- bis wife should pass too, because the lot of the one 
IS cast with that of the other. But that kind of intimate relation does 

not exist as between a father and his son. It is true that, accordU to 

father -r® between them. “ The 

identity between a father and his son recognised 
by th® shaHras does not moan that they are one body as husband and 
wife are. It moans that they are to some extent co-equals. Adon- 
ion does not disqualify a man for inheritance or a share [689] at 
partition in the same way as disqualifying causes such as impo- 
tence, excommunication from caste, blindness, lunacy, and the liL 
ibe latter deprive a man absolutely of the right to inherit and the right 
to partition. Adoption, on the other hand, substitutes those rights in the 
tamily of adoption for those acquired in the family of birth. No complete 
analogy can, therefore, be drawn for the purposes of the question wo are 

now discussing from the texts on the subject of exclusion from inherit- 
anoo or partition of persons disqualified. 
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Bub, assuming bhab an analogy oan properly be drawn, ib is rabhor 
ac*ainsb bban in favour of the respondent's case. The leading toxb on the 
subject of disinherison mentions the persons disqualified, bub does not 
mention their sons except in the case of the ouboaBte. Even in bhab ease, 
ib is only the son born after the father’s escommunioation who is included 
among disqualified heirs. The next text refers bo the aurasa and kshstraja 
sons of the persons disqualified. In the case of these sons, that text says, 
no disqualification oan exist, if they are personally free from the disabilities 
mentioned in the preceding text. This second text, says Vijoanesbvara in 
his gloss in the Mibakshara, became necessary because of the preceding 
text “ implying ” that the father's disqualification leads also bo the son's 
disqualification. Not that it necessarily implies, but that the second text 
is intended bo remove a doubt which might arise in consequence of the 
mutual relations of father and son. 


Now, in dealing with the question of exclusion from inheritance, the 
smriti writers and the commentators have taken care to point out express- 
ly that certain kinds of sons do not bub other kinds of sons do share their 
father’s disqualification. But they have nob done that in dealing with the 
subject of adoption. 

If it be argued that the reason for providing a special text, exempting 
the aurasa and kshetraja sons from sharing their father’s disqualification 
for inheribanoe, could only be that, but for that special text, those sons 
with the other kinds of sons would have been included in the father 


nn 


the ground of the Shasirio identity, the answer is furnished by the langu- 
age of the leading text on the subject of disinherison. If, because of that 
identity, what disqualifies the father must disqualify the son also in all 
[690] matters and especially in those relating to property, where was the 
necessity of specially referring in that text to the son begotten by an out* 
caste after the latter’s excommunication and not mentioning at the same 
time the sons of the other disqualified persons? If a father and his son 
are identical so that what happens to the one must happen to the other, 
then it must follow that, if a father becomes an outoaste, or contract some 
ofcher impurity, the son must also necessarily contract it. And yet every 
Hindu knows that is not the law or skastra. 


But then, argues Mr. Jayakar, if it be held that the son of a Hindu, 
begotten before the latter’s adoption, does nob pass with the Hindu into 
his adoptive family but remains a member of the family of his birth, this 
result must follow that the son in question cannot, on the Hindu’s death, 
perform the different obsequial ceremonies, due from every son to his 
deceased father, and that because the father in such a case has ceased 
to be his father by going into another gotra or family. The son oan per- 
form the shraddha and other death ceremonies of his grandfather, but the 
Shastras prescribe that in all these ceremonies the oblations must be offer- 
ed bo the soul of the fabher first, where the father has died. Hero there il 
no father, ho having gone into another family, and, if there is no father, 
the oblations to bho grandfather and other ancestors cannot be given. 
This argument involves the assumption that, when a married man having 
a eon is given in adoption, one result of the adoption is that it destroys the 
natural relation of father and son between them for the purposes of obse- 
quial ceremonies. All that Manu's text, to which reference has been made 
in the foregoing part of this judgment, lays down is that ths man in 
adoption loses his natural gotra or family and the right to inherit the pro- 
perty of his natural father, and with them his right to offer pinda or funeral 
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oblations to his natural father. But the test does not say that the son of ^ono 
that man, born before hia adoption, ceaaes to be his son and loses the right JunVir 

to offer funeral oblations to his soul, in case of his death, For one thing ' 

according to the Hindu Shastras, " by no means can you make your father 
cease to be ” (Jaimini, Bibliotheca Indioa Series, Vol, I, p. 742) The mere 
fact that the father has gone into another family by adoption and ceased to 83 ^ 889=3 

. rll ® family cannot unmake what he naturally is— the *• C- 800=11 

son s [o91] father. The gotras of the two may differ in consequence of the 

adoption, but it is not always necessary for funeral ceremonies that the 

person performing them should be of the same pafra as the deceased A 
sister s son and a son-in-law can perform those ceremonies and yet they 
are not of the same gotra. So a son begotten before the adoption of his 
father would be entitled to perform the latter's funeral ceremonies All 
the Sjnnii says is that such ceremonies "shall be performed by a son.” 

It does not make the obligation dependent upon the continuance of the 
lather in the same gotra as the son. ■ 

In that case, argues Mr. Jayakar, the son must be also entitled to the 
father s property in his adoptive family. That is a non sequitor Ao- 
oordiDg to Apararka, a son must perform the funeral ceremonies of his 
father even where the father has left no property for the son to inherit 
tApararka, Anandashrama series, p. 463.) 

Manu's text says that the funeral oblation follows the inheritance. 

not the inheritance the funeral oblations. Nilakantha in the Vyavahara 

The funeral rites of the deceased, as far 
as the 10th day inclusive, should be performed by whoever takes his 
wealth, including the king himself. And Vishnu says the same • ' He 
who takes the wealth is declared (to be) the giver of the pinda or funeral 
oblations (Mandlik’s Hindu Law, p. 84, lines 15 to 20.) And Balam- 
bbatta explains in his oommentary on the Mitakshara that *' the right to 
offer funeral oblations and the right to take the deceased’s property by 
right of heirship are not always co- extensive but they may be opposed ”(1) 

So also the Viramitrodaya : — 

“ The oapaoity for preaenting funeral oblations is not alone the criterion of the 

right to heritage, amoe the younger brothers are entitled to the heritage although 
they are not competent to ofiet oblations while there is the eldest brother/’ (tL 
Viramitrodaya, translated by Mr. Golapohandra Sarkar, p. 91.) 

But, Mr. Jayakar asks, whab if the man giving his son in adoption 
dies after the adoption, leaving him surviving that son and his son be- 
gotten before adoption? The man’s son cannot [692] perform his funeral 
ceremonies, because Mann s text ordains that to be a necessary result of 
the adoption. Nor can that son’s son perform it. because it is laid down (2) 
that no one who has his father alive shall perform any shraddha. 

The answer is, that is the general rule, but to it there are several ex- 
ceptions. It is unnecessary to specify the latter here. They are given in 
detail by Nilakantha in his Shraddha Mayukha (3). Among the excep- 
tions is a case where the father has become an ascetic {sanyasta) or an 
outoaste (patita). In such a case, says Nilakantha, the grandson has the 
right to perform all the t en Shraddhas (4). The general rule in f act 

(o, (Shtaddha Mayukha). 

q-m : I 

The rfifereuoe is to pages 22, 23 and 24 of the edition published by Mahadeo 
uopal Sastii Amrapurkar, Jnana Durpana Press. 
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applies only where lihe grandfabher has left) a son qualified fto perform bha 
ceremonies. This is clear from a Smriti of Kabyayana quoted by 
Madhavacbarya in bis Parashara Samhita (Bombay Oriental series, 
Vol. I, Part II, p. 462), which says:— 

*‘A grandson should nob perfom the funeral ceremonies of the grand- 
father if the grandfather has (died leaving) a son.” 

If the grandfather dies after having given his son in adoption, he 
must be regarded as having died sonless for the purposes of his funeral 
ceremonies, and of sucoeesion to his property. The grandson in that case 
takes the son’s place. It is not correct, therefore, to say that a grandson 
has no power in any case to present oblations so long as the father is 
alive. As is pointed out by Mibra Misra in the Viramitrodaya “ the fitness 

for presenting oblations is not wanting in grandsons too (while their 

father is alive)” (Translation by Mr. Golapohandra Sarkar, p. 91). 

For these reasons the question argued in this appeal and stated at 
the commencement of this judgment must be answered in the negative. 
The result is that the appeal must be allowed, the decree of the Sub- 
ordinate Judge reversed, and the claim of the appellant awarded with 
costs throughout on the respondents. 

Decree reversed* 


38 Bom. 693 (= 3 I. G. 962=11 Bom. L. R. 823). 

[693] APPELLATE CIVIL. 

Before Sir Basil ScoiU KLt Chief Justice, and Mr. Justice Batchelor, 


Mahantawa kom Irappa {Original Defendant 4.) Appellant v. 
Gangawa kom Malappa and others (Original Plaintiff and 

Defendants 1 and 3). Bespondents.^ 

[15bh July, 1909], 

Hindu Law ^Panchah~^Kurbars~SHh^divisions of Shudra tribe^Iniermarriage valid 
-^Custom as to Ulegality-~^Burdcn of proof. 

A roacriage betweoa a man of tho Fanohal oastd and a woman of the Knibar 
oaste is valid. The Panobals and the Kurbars ara sub'divisions ol the Shudra 
tribe. 

The onus lies upon the party alleging an illegality by reason ot immemorial 
oustom to prove suoh prohibiting custom. 

Inderun VaUmgypooly Taver ?. Ramaiawmy Pandia Talavar (1) and Fahir^ 
gauda v. QangiiV, followed. 

Second appeal from the decision of T. D. Fr>% District Judge of 
Dharwar, confirming the decree of V. V, Kalyanpurkar, Subordinate Judge 
of Haveri. 

The plaintiff sued to recover from the defendants the property in 
suit alleging that the property belonged to her deceased father Udoha, that 
It was in the possession of her step-mother Savakka. and that Savakka 
having remarried the inheritance devolved on the plaintiff. Savakka was 

joined in the suit as defendant 3 and defendants 1, 2 and 4 were alienees 
from Savakka. 

Defendants 1, 2 and 4 set up their title as vendees from Savakka* 
Defendant 3 did not put in appearance. 

• Second Appeal No. 786 of 1909. 

(1) (1869) 13 Moo. 1. A. 141. ( 3 ) (igge) 33 Bom. 377. 
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i Jui3g0, V V. Kalyanpurkar, found thafi the re-mar- 

3 was proved but he found in bhe negative as bo the 
DM^sity for the alienations by her. He, therefore, allowed the plaintiff’s 

On appeal by defendant 4 the Distriot Judge found that, though the 
re-marriage of defendant 3 was proved, still the question as to validity of 

should have been [694] raised and considered by the 
&ibordinate Judge inasmuch as defendant 3’s husband, Basappa, belonged 

V. ^ dfsfendant 3 belonged to the Kurbar 

Uhepherd) caste, both castes being sub-divisions of the Shudra tribe 

The case was therefore remanded for a finding upon the issue, " Was 
bavakka s re- marriage with Basappa a valid marriage ?” 

On the said issue the finding of the Subordinate Judge. V G Kadus 
kar, was in the negative. b » . . 

The rf Pondents. that is, bhe plaintiff and defendants 1 and 3. raised 
ob]eotiions to the finding. * 

The District Judge, however, found in appeal that Savakka’s re-mar- 
riage was valid and that the alienations by her were not binding on the 

oonfirmed the decree. With respect to the 
validity of the re-marnage the Judge made the'foUowing observations—- 
In dispoamg, after remand. Of the second iasue -Mr r ^ i_. 

on^the iadgment of the Privi Gouccil in 

The concluding words of the iudgmant of the Prlw Pniinnii rvi™.. u l ^ 
Those words are : “ On the whole seeing that those Parties^arA hn^h\f^hl ^^oted, 
and that the utmost that has been alleged really is that the T nminfl ^ Sudra caste 
of the Shudra caste, and the lady to Xm he was rnarH^ T 

a sub-caste, their Lordships hold the marriage to have been valid- toehold thftn'*’ 
tTano^^*"^ i^^troduoing a new rule, aid a ruT ^IToh 

I follow those rulings as a matter of oouisa • • • 

All that the Courts decide is that Sudras of diffAFAnf. navfa -A 

diZInt div vi®'" as valid iu law. Whether the moXra'ortha 

difierent divisions Will regard such marriages with disapproval and will take aotion 

aooordiBgly is a qneatiou into which the Courts have not entered and are not likely to 

In the case now before me the pirtiea to the marriage were admittedly Sudraa— a 
Kurbar and a Pauohal. Under the rulings quoted the marriage which, as I have held 

WM valid unless it is [693] proved that the marriage 

was pronibitea by immemorial custom (see the Bombay ruling cited above). 

The evidence in this case certainly does not establish any prohibition by imme- 
morial custom and it seems impossible to attach much importance to the neoessitv 
lor What has been referred to as conversion On that point I am impressed with 

nf tv remark : I feel tolerably sure that considering the superiority 

01 the Fanohal caste ».e., Basappa’s caste) over the Kurbar (t.e., Savakka’s caste) 
there can be no objection to the validity of such a marriage.” 

9 *u ^ouldhe in accordance with the old rule cited by Mayne on page 106 of his 

nti edition. Originally marriages between men of one class and women of a lower 
were recognized.” *' 

further treatment in this work of such marriages as obsolete cannot be 
accepted here m view of the remark on that point in 16 Cal. 711. 1 hold that the 
marriage was valid. 

Ddfendaiit) 4 preferred a Beoond appeal. 
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-509 M. B. Chaubal (Governmenti Pleader) and Q. S. Mulgaumhar appear- 

JDLT 16. ed for the appellant (defendenb 4) : — The sole question is about the vali- 

dity of Savakka’s marriage with Basappa. They belong to entirely differ- 
APPBriATB Qjjjj oasti 0 s. Under this oiroumstanoe it cannot be said that Savakka has 

gone into another family by her re-marriage and thus lost all her interest 
88B. 693=3 in her deceased husband's property. Basappa's caste is Panohal, while 
L 0. *982=11 Savakka’s is Kurbar. The validity of the marriage must depend upon the 

custom of the caste with regard to such marriage. Panohal is a caste 
akin to Brahmin : (Steele on Hindu Customs, pp. 352 and 356). A 
Panohal like a Brahmin has to perform Thread Ceremony (investiture of 
sacred thread). In other respects their rights are taken from the Kamla- 
kar Sutra or the Sacred Ordinances of the Shudra caste. It is the custom 
of the caste that can validate such a marriage. The lower Court has reli- 
ed upon the decision of the Privy Council in Indtrun Valungypoohj Taver 
V. Ramasawniy Pandia Talaver (l). NVo submit that that case is distin- 
guishable. There the marriage was between a Shudra male and an ille- 
gitimate female. An illegitimate person, whether u male or female, has 
no caste at all and such a marriage does not oome within the pale of 
Hindu Law. We rely upon [696] the remarks on p. 71 of Tagore Law 
Lectures, Hindu Marriage and Stridhan. The ruling in Fakirgauda 
V. Gangi (2) lays down that the marriage between members of two 
sub-divisions of the Lingait casta is not invalid. But in the present case 
the very fact that Basappa and Savakka are excommunicated shows 
that the custom of the caste does not recognize snob a marriage. 
The decision in Upoma Kuchain v. Bholaram Dhuhi (3) is against our 
contention. That case originated in Assam and perhaps the sub-divisions 
there were in the same caste. 

G. S. Mulgaumhar : — We further rely upon Narahi Dharav, Bakkal 
Gain (4) and Lakshmi v. Kaliansing (5). 

[Batchelor, J. : —In the last case the marriage was between a 
Brahmin girl and a Rajput husband. They were not members of the 
same class or tribe.] 

N. A. Shiveshvarkar appeared for respondent 1 (plaintiff) : — The texts 
in support of a marriage like the one involved in the present case are 
Manu, Cb. Ill, ol. 12 6^ seq ; Mitakshara, Ch. I, see. 2, ol. 2 and note; 
Strange*s Hindu Law, Vol. 1, p. 41, relying upon 3 Colebrook’s Digest, 
329 : see also Golap Chandra Sarkar’s Treatise on Hindu Law (3rd Edn.) 
pp. 102, 104. Originally a marriage between a man of a superior caste 
and a woman of an inferior oaste was permitted. It is only the later 
commentators that introduced the prohibition against inter* marriages. 
Bub the prohibition applies only bo the three regenerate classes and not to 
the Shudra class. In Narain Dhara v. Bakhal Gain (4) the question as 
to the validity or otherwise of the marriage was nob decided. There the 
question was whether from the fact that a man of the Kaivartta (fisher- 
man) caste and a woman of the Tanbi (weaver) caste lived as husband 
and wife for a period of twenty years, marriage in fact could be presumed 
to have taken place between thorn, and it was held that it oould not be 
presumed inasmuch as the basis for such presumption was wanting in 
the ease, the parties being members of two sub-divisions of the Shudra 
tribe between whom there was in praotioo no inter-marriage. That ruling 


(1) (1869) 18 Moo. I. A. U1 

(2) (1896) 22 Bom. 277. 

(8) (1888) 1& Cal. 703. 


U) (1876) 1 Oal. 1, 

(6) (1900) 2 Bom. L R. 128. 


HARlflAR KANTA V. RAMA PANDD 



83 Bom. 698 


does nob lay [697j downbhab an inber-marriage bebween such sub-divi- 
sions is legally invalid. 

Scott, 0. J.:—The question which has been argued before us on 
behalf of the appellanb is, whether a marriage bebween a man of the Pan- 
chal caste and a woman of the Kurbar caste is valid. The Panohals and 
the Kurbars are sub-divisions of the Shudra tribe. 

It has been held by the Judicial Gommitbea in Inierun Valungypoolij 
Taver v, Ramasawmy Pandia TaZauer (1) that when the factum of a 
marriage is proved the presumption is that it is valid in law and in that 
case there was nothing illegal in the inber-marriaga of members of differ- 

enb sub-divisions of a Shudra tribe. The onus would, therefore, appear 

bo lie upon bha party alleging an illegality by reason of immemorial custom 
bo prove such prohibiting custom. That was the view taken by this Court 
m bha case of Fakirgauda v. Gangi (2). 

The learned District Judge in the case now before us has correctly 
applied the law as to onus. He says " bha evidence in this case certainly 
does nob establish any prohibition of immemorial custom.” We must 
bhetefore hold that the marriage of Savakka with Basappa was a valid 
marriage and the appellant’s case for that reason musb fail. 

We dismiss the appeal with costs. 

Appeal dismissed. 
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[668] APPELLATE CIVIL. 

Before Mr. Justice Chandavarkar and Mr, Justice Beaton. 

Harihar Kanta Bhatta {original Purchaser), Appellant, v. Rama 
Pandu Shetti and another {original Judgment- Debtor and 

Decree holder), Respondents,^ 

[16th July, 1909.] 

Civil Procedure Code (Act XIV of 1882n sections 944. 310.4, m^Decree^Execution^ 
Sale at Court auetion^Application to set aside sale on the ground of frauds 

a month of tho sale at a Court auotiou, the judgment-debtor applied 
to the Court to set aside the sale on the Rtound that owing to oon=jpitao7 am- 
ong the villagers (looluding the deoreo-holdet) the sale was at an undervalue A 
week later, but within the rnonth allowed, he again applied to the Court to 

1000 ^^ nnder seotion 810A of the Civil Prooedure Code (Aob XIV of 

1882), depositing the amount as required by the seotion. The Subordinate Judge 
rejeoted the second application on the ground that it did nob lie as the judg- 
ment-debtor had already applied bo set aside the pale on the ground of irregula- 
rity under section 811 of the Code. This order was on appeal reversed by the 
District Judge. On appeal to the High Court, It was contended, first, that the 
Order passed by the Subordinate Judge was not appealable : and, sooond, that 
tho second application could not be granted because the judgment-debtor had 
already applied to set aside the sale under seotion 31 1 of the Code. 

Seld (1) that the order passed by the Subordinate Judge was appealable. 

Pita V. Ohunilal (8) followed. 

(2) that the allegation in the first application being that the sale had been 
brought about by the fraud of the residents of the village whore the lands were 
situate and w here the daorea-holdet resided, the application must be regarded 

* Second Appeal No. 841 of 1908. 

(1) (1869) 13 Moo. I. A, 141. (8) (1906) 31 Bom. 207; 9 Bom. B R 16 

(2) (1896) 22 Bom. 277. 
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aa an application under gaotion 244 and not under aeotion 311 of tha Code of 
Civil Pfooeduta ol 1882. 

Decree of the Disfcriot Judge oonfirmed. 
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Golam Ahad Chotodhry v. JttdhisUr Ghundra Shaha (1) followed. 

Second appeal from fehe decision of P. J. Talyarkhan, Aobing Dis- 
Judge of Kanara, reversing fihe decree passed by K. R. Natiu, Subor- 


t 0. 253=11 dinab Judge ab Kumba. 

^ Proceedings in exeoubion. 

^ ' [699] One Vireshwar obtained a decree against Rama Pandu Shetti. 

In execution of that decree property belonging to the latter was sold at a 
Court auction and purchased by Harihar Kanba Bhatta on the 17th 


January 1908. 

The judgment-debtor Rama Pandu applied to the Court on the 8bb 
February 1908 for setting aside the sale on the ground that the property 
was sold at undervalue owing to conspiracy among the villagers who In- 
cluded the decree-holder. That application was rejected. 

On the I5th February 1903, he again applied to the Court under 
section 310A of the Civil Procedure Code, 1882, and deposited the 
amount required. 

The Subordinate Judge rejected the application on the following 
grounds : — 

This applioatioa is oppoaoil by both tho deoreg-holder and the Ooutfe putohagec 
(wide exhibits 20 and 21). They gay that this applioiti^n ia not tenable under the 
proviso to section 3l0A, Civil Procedure Code, aa the applicant had formerly made an 
applioatioa under aeotion Sll, Civil Procedure Code. Such an applioUion under 
aeotion 811, Civil Procedure Code, wva m^de by this judfitmeat-debtor on 8th 
February 1908 (wide exhibit 16). Tho aalo took place on 17th January 1903. It waa 
rejected. Thia application under aeotion 3lOA ia not honoe tenable under the proviso 
to aeotion 310A. 


From this order there was an appeal bo the District Judge, who 
reversed the order passed by the Subordinate Judge. The reasons for his 
decision were expressed as follows : — 

Aooording to the lateat tulinga of the Calcutta, Madras and Allahabad High 
Courts an order under section 310A of the Civil Frooedure Code ia one under 
aeotion 244, olause (e) of that Godo. and is oooaoquontly appealable {vide 1. L B. 28 
Oal. 73 : 30 Mad. 507 and 29 All. 275). Ths Bombay High Court haa. without going flo 
far, recently hold that a question under aeotion StO may be one relating to execu- 
tion, diaobarge or satisfaction of tho dooroe or to the atay of exeoution thereof under 
aeotion 244 (c), and. whore that ia the case, an appeal will lio from an order passed 
under aeotion 3lOV (viic 1. D. R. 91 Bom, 207). lam bound to follow this last 
ruling and so proceed to oonaider whether in the present oaae there waa any question 
between the deoree-holder and the ju lgmont-debtor relating to exeoution, discharge 
or aatisfaotion of tho decree or to the atay of exeoulion thoroct- On the faota I find 
that there waa. The judgmont-debtor’a application waa opposed by tho deoree-holder 
on the grounda (1) that the julgmeot-debtor had provioualy applied under 
aeotion 311 ; {2) that he had not dopoaitod a aum aufhoiont to aatiafy the other 
deot«G-holdots (who had applied [700] for rateable distribution) ; and *91 that the aum 
depoaitid did not appear to be aufhoient to aatisfy oven hU deoroo. The last two 
grounda oloarly raised questions falling under aeotion 244 (c). In the Bombay case 
above referred to the aooond of the above three grounds w.va held to bring the o.a3e 

under aeotion 244 (o). I therefore hold that the order of the lower Court is 
appealable. 

• A lower Court had refused to aet aaido the sale on tho ground that the 
judgmeut dobtor had previously applied under section 311, Civil Prooelure Ooie. 
Exhibit 16 is the previous application. That application does not at all show that it 
waa made under aeotion 311. That aeotion ia o^nflned to applioationa made for 
n-Bide a sale on the ground of an alleged irregularity in publishing 


(1) (1902) 30 Oal. U2. 


V.] 
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itfegulatity was, however, alleged in the appli- 

oombined applicant had alleged was that his enemies^had 

combined with the village people and told them not to bid at the sale It was 

not alleged that any intending purchasers were dissuided from bidding while the sale 

been done, I do not think that it could be 
fn bA»“ 'fF?'!"'a''‘ty in conducting the sale. It is thus clear that the sale was sought 
nnhlth on the ground of fraud and not on the ground that any irregularity in 

WmseH committed. That the Subordinate j/dge 

1 ^ Lpo f i °°® falling under section 31i at the time 
It was presented is clear fmm the fact that he had summarily rejected it on the very 

mfnsL7o^^^®“.‘"l I lower Court was wrong In 

LTiniiL^®n,?s ‘ sale on the ground that the judgment debtor had previously 

applied under section 811 . I hold that there was no such application. 


The aupbion-purohaser appealed bo bhe High Oourb. 

Nilkanth Atmaram, for bhe appellanb We submib, firsb, bbab bhe 
order passed by bhe Subordinabe Judge is nob appealable. The aucbion- 

purohaser here is a sbranger : ha is nob bhe deoree-holder. In suoh a case 

“f provided for by seobion 88 of bhe Civil Procedure Coda 

of 1882. ^ See Chund.i Gharan Mandal v. Banke Behary Lai Mandal (1) • 
Jogodan<und Stngh v. Amrita Lai Sircar (2) ; Bungshidhar Haidar v’ 
Kedar Nath Mondal (3) ; Kedar Nath Sen v. Uma Gharan (4) 


deoision in Pita v. Ghunilal (5) burned upon bhe parbioular faobs 
of one case. 
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Secondly, bhe judgmenb-debbor having once applied bo bhe 

rvn.l Procedure Code of 1882 for 

» 'lu fibesale, no subsequenb applicabion under seobion 310A 

mT ^ enberbained. The vary berms of seobion 310 forbid 

1 be seb aside under seobion 

dll of bhe Civil Procedure Code of 1P82. See Malkarjun v. Narhari (6), 

, ^elhar, for bhe judgmenb-debbor : — The case of Pita v. Ghuni- 

lal 15) applies, and bherefore an appeal lay to the Disbriob Court. The 
first application was nob an application under section 311 at all The 
Disbriob Judge was also of that opinion. The second application under 
section 310A was therefore competent ; and under the mandatory provi- 
sions of section 3 10 A the Court was bound to entertain it. 

* 

J.:— Two points of law have been urged in support 
of this second appeal. The facts, stated shortly, are these The property 

had been sold by the Lourt on the 17th of January 1908. in execution of 

a decree against the respondent. On the 8th of February 1908, he applied 

° a*i(30 the sale. That application was made upon the 

ground that the people of the village, where he resided and where the 
property was situate, had so oon'^pired as to bring about the sale for under- 
Tonlf' application (exhibit 16) was rejected. On the I5th of February 
iy08. the respondent applied to the Court under section 310A and 
deposited the amount required by that section. The appellant objected 
U|:^n the ground that the application could not be entertained, because the 
^ gment-debtor, (respondent) having made an application under section 

I was debarred by the provisions of section 310A from claiming any 
relief under the latter section. 

The Subordinate Judge allowed the objection and rejected the res- 
pondent's app lication under section 310A. The District Court, on appeal 

(2) Sags! 28 ^^(6) (1906) 31 Bom. 207.- 9 

S (i9?S 6 a w. n! s”.*- 
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1909 respoD(lant, has reversed the order of fehe Subordioabo Judge. lb 

July 16 . wa? argued before the Dif>tiriob Judge that) no appeal lay against the order 

of the Subordinate Judge. Tbe District .ludge, relying upon the decision 
of this Court in Pita v. Chunilal (l ), hold an appeal lay. 

^ ^ [70li] Before us it has been argued that the Dif^triot Judge was 

33 B. 698=4 wrong in holding that an appeal lay to his Court aiainst the Subordinate 
I. 0 253=11 Judge’s order under section 310A. We agree with the District Judge. 

Tbe case is similar to that of Pita v. Chunilal (1). 

Then it is argued that the judgment-debtor’s application under 
section 310A could not be granted, because he had applied to set aside the 
sale Under section 3ii. But was it an application under that section? It 


may be that, when the respondent presented the application, he presented 
it as one falling under that section, but the question is, not what ha 
thought or what section he had mentioned in his application, assuming 
that as a matter of fact be had mentioned section 311 and none else. 
The substance of the grounds upon which he had made the application to 
set aside the sale must bo looked to. If the allegations on the strength of 
which the respondent asked the Court to set a=^ide the sale, did flct bring 
it within the groucds specihed in section 311, tbe mere mention of the 
section could not in law make it an application under it. So looked at, 
it did not fall within the provisions of ‘section 311, but it must be regarded 
as an application under section ‘i44. Tbe allegation was that the sale had 
been brought about by the fraud of the residents of the village where the 
lands were situate. It is admitted that the decree-holder and the judg- 
menb- debtor were residents of the same village, so that the fraud was one 
imputed to them as it was to other villagers. If that is so, the application 
was not under section 311 but in reality was one to set aside the sale 
for fraud under section 244. That such an application could be made so 
as to attract to it the provisions of section 244 was decided by the High 
Court of Calcutta in Golam Ahad C^o?y//ir?/ v. Judhister Ghundra 
Shaha (2), with the principle of which we concur. Therefore this ground 
argued before us must fail. Wo confirm the decree with costs. 

Heaton, J.: — I agree with the order proposed. I wish to add a few 
words about one argument. It is contended Shat every application to sab 
aside a sale musb bean application under ^eotion 311 of the Code ; in 
other words whatever its nature and [703] whatever tbe grounds 
on which it proceeds it must come under that section. The argument 'so 
stated I think refutes itself ; but if further refutation is needed, it will be 
found in two specific oases which dealt with applications to set aside sales 
which were held not to bo made under section 311. These are Oolam 
Ahad Chowdhry v. Judhister Chandra Shaha (2) and Parashraw v. Bof- 
mukiind (2). I wish only to add that T oonsidor that the District Judge 
has given ample reasons for the conclusion at which he has arrived and 
his decree should be confirmed. 


Decree confirmed^ 


(1) (19061 M Bom. 207; 9 Bom. L.B. 16. 

(2) (1902) ,90 Oal. U3. 
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33 B. 703 (=11 Bom. L. R. 327=3 I. C 964). 

APPELLATE CIVIL. 

Before Sir Basil Scott. Kt., Ch ief Justi ce, and Mr. Justice Batchelor. 

Pdndalik Udaji Jadhav, Plaintif, v. The Agent, S. M. Eailwat 

Company.* 

[22nd July, 1909.] 

The Indian Railways Act {IX o/.1890;, section 15, Schedule II, clause {l)~Parcel 

<irltcle8 liable to be insured and atso not liable to be insured— 
t against Railway Company 

Plamtifi's agent at Poona consigned a parcel to plaintifi at Dhatwar. The 

parcel contained goods which, aocordiog to section 75 and Schedule II of the 

Indian Kai ways Act (IX of 1890L wem liable to be insured as Cl as those 

not so liable. The parcel was lost in transit on the Southern Maratha JRailwav 

Line. The plaintifi thereupon sued the Railway Company to recover damages 

for the loss of the goods which were not liable to be insured. The defend^t 
Company denied liability. «oio«uauu 

that the Bailway Company was not liable. The words of section 76 of 
the Railway Act (IX of 18b0) draw a distinction between articles mentioned in 

Schedule II of the Act and the parcel or package in which they are contained 

and provides that the Railway Administration shall not be responsible for the 
loss, QGStcuotioQ Or ddtGciocdtfioQ o£ ths psiEOdl OK p&ok&go 

[Ref: 51 I. G. 967.] 

T .q ^eberence by E. G. Bhadbhade. First Class Subordinate 

Judge of Dharwar m his Small Cause iurisdiction under Order 46 Eule 1 
of the Civil Prooadure Code (Aob V of 19U8). ’ 

The facts which gave rise to the referenoe were as under ; 

The plaintiff’s agent at Poona consigned a parcel to the plaintiff at 
Dharwar. The paroel oontained silk and laoe goods worth Es 145-4-0 
and cotton fabrics worth Es. iOl-4-0. The paroel was lost in transit on 
the Southern Maratha Eailway Line owing to the negligenoa of the Eail- 
way Company. The plaintiff therefore brought a suit in the Court of the 
First Class Subordinate Judge of Dharwar in its Small Cause jurisdiotion 
to recover damages, namely. Es. 114.13-0 for the loss of the cotton fab- 
rics. He claimed no damages for the loss of the silk fabrics because his 

agent at Poona had failed to insure the parcel under section 75 of the 
Indian Eailways Act (iX of 189u). 

The defendant Company admitted the loss of the paroel in transit and 
contended that they were not liable for the loss of the paroel as the plain- 
tiff had not declared the contents of the parcel and had not insured it on 

payment of a higher charge as required by section 75 of the Indian Bail- 
ways Act and the rules of the Company. 

On the said pleadings the bubordinate Judge raised the following 
point for decision : — 

" Whether the plaintiff’s DalaVs failure to declare the contents of the 
mixed paroel and insure the same absolves the defendant Eailway Com- 
pany for loss of the cotton fabrics which were not required by the Eailway 
Act or rules framed thereunder to be insured ? ” 

The opinion of the Subordinate Judge on the point was in the nega- 
tive. ® 
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^gQg Ha was, however, doubtiful as feo bhe oorreobness of his opinioa and 

JoiiY 22, as his deorea in bhe ease was nob appealable he referred bho said poinb for 

an aubhoribabiva deoision under Order 46, Rule 1 of bhe Oivil Prooedure 

APPKLiiAXB Qq(Jq V of 1908). Id making bhe referenoe bhe Subordinabe Judge 

made bhe following observations ; — 


83 B. 703=:11 [70jJ U is admitt&d by the dofeadaots' ploadec that uadec the repealed Railway 

Bom. L. B, Aot of iH79 sectioa 11 ttie defendaaca would have been li.vblo foe loss of the uaiaant- 
82?=8 I. 0. able fabcios. The view now pressed on tao Goact is that stratei in the Oommeatary 
96f. OQ the Hallway Aot by Messis, Russell and Bayley,.2Dd Ed., p. x99. It is stated there' 

in that under the present seolion 7o proteotiori extends to the entire parcel or package, 
including the aftioles which should, and those which need not have been declared. 
The words *‘o£ the parcel or piOKage" in this section form an alteration of the law, 
and under seotion 11 of the repealed Act of 1879 and seebion 10 of the Acb of 1851 pro* 
toobion was only extended to the contents of the paroel which should have been 
declared under those Acts. The above proposiiions appear from the foot note (b) o! 
the Gommenbary to have been stated on the authority of two cases one decided by the 
Chief Court of Punjab (U Mohatned Abdul v. The Secretary of Stale for India in Goim- 
cil (2) and a case decided in 1895 by the Court of the Small Causes at Bombay, 


Defendauts’ pleader has been able to procure for my perusal Mr. TiruveukAta- 
oharya’s Railway cases in which ths drst case has been reported at p. 23. I have 
not been able to procure the copy of the Times of India in which the second case is 
said to oe repotted. 

With due deference to the Judges of the Punjab Court, I must say that 1 do not 
share in tbeir view and that of the learned Judge who refotred the question for their 
opinion as to the construction of seotion 7o of the Railway Act of 189J. 


In seotion 11 of the Act IV of 18^9 the words (material for this case) ate ** the 
carrier by Railway shall not be liable for loss. &o . to such property unless the 
value, &o., are cieolared." In the new Act the words ’’loss, &o., of the parcel and 
package'* are substituted for loss of such property. 

A moie cursorv reading might load one to suppose that the Railway Company be* 
ing exempted for loss of an umnsurable parcel the exemption extends to a mixed 
parcel containing goods not required to be insured. The Legislature has not made it 
a criminal offence on the part of a consignor to send a p.tioel without insucauoe i! he 
so pleases. 

It is admitted that under the English Carriers Act and the old Railway Acta the 
defendants' Company would have been liable for loss of the cotton fabrics. 


Seotion 75 of the present Act appears under Ch. 7 about the responsibility of 
Railway Administration as common carriers. That chapter after stating the general 
liability of the Railway Company under section 7 2 makes further provisions in oartaiu 
specified oases by section 73 as regards animals and by section 76 as regards articles 
of special value. 

Under the usual canons of oonatruotioD section 75 must be ooufined to the article 
of special value mentioned in the acooud schedule of the Railway Act as to which 
insurance may be said to be in a way compulsory if the owner wishes to hold the 
Company liable for loss of his parcel on any account. 

[706] In Maxwell on the Interpretation of Statutes. 4th Ed., p. 89. it is stated 

In the interpretation of general words and phrases the principle of strictly adapting 
the meaning to the particular subject-matter in reference to which the words ate used, 
finds its most frequent application while expressing truly enough all that the Legis- 
lature intended they frequently express more in their literal meaniug and natural 
force. ® 

That in such oases general words are to bo rosttioted to the fitness o! the matter 
with referenoe to the subjeofe-mattor in the mind of the Legislature. Further there is 
a presumption that the Legislature does not intend to make any alteration in the 

« ^^00 ^**“8 or by implication (Maxwell 

PP. lAAf 1 Jo). 

I do not therefore think that the oonotcuotion of seotion 76 of the Railway Act 

adopted by the 1 un]ab Court is tight. Under the Indian Law Reports Act IXVIII of 

n°“ Court’s ruling or that of the 

JJombay Court of Small Causes. 
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opinion and as there is no ruling on the point by the other High Courts I aub^oht JOLT 22. 
questioa for an authoritative deoieion by the High Court ’ ^ 

for the plaintiff The res- 

Cornanv "ithf Aet. This section saddles“he 

IsTSfii nVt^'J bailee under sections 151, 

sih as (iht Contraot Act. If the goods are of special value 

such as those mentioned m the second schedule of the Railway Aot then 

section 75 applies. This section requires that the sender m order to 

?i“theT“r“"?‘°K f contained 

Ranwa^ delivery of the parcel to the 

Railway Company. The package in this case was a mixed parcel It 

contain ed cotton as well as silk goods. Section 75 contemplates a 

The*‘ o f*" “O'* refer to a package of mixed 

fr?he S 1 rvu paokage” have made an alteration 

in the old law. The section m the Acts of 1854 and 1879 which 

dehnf to section 75 of the present Aot should be considered in 
oh scope of that section. It is submitted that section 75 

should be eonstrued liberally : Maxwell on the Interpretation of [707] 

Statutes, 4th Ed., pp. 89. 122 end 1^3. Sections 72 and 75 do not 

Moirwifh” P^o'rage contains articles of special value 

fnTr apply to the goods of special value 

to^?ther°«iV° second Schedule while with respect 

IL Ki ? “““^^'“ed in the paokage, the Railway Company would be 

bv K oase referred to 

»y the Subordinate Judge in his referenoe was decided under the old Acts. 

o. V. Palekar (amtaus curiae) for the defendant was not called upon 

BK ®re of opinion that the protection given bv seotion 

75 ol th. I„di.a E.ilw«,. 4.t (IX ol 1890) i.ds to tL whofe 

m whioh silk goods such as are mentioned in clause (J) of the 2nd Soho- 

composed of articles 

iinn whioh draws a distino- 

^ekage in which they are contained, and provides that the Railway Ad- 

responsible for the loss, destruction or deteriora- 
non o£ the parcel or package. 

We therefore answer the point submitted for our deoision in the 
arhrmatiive. 


Order accordingly. 
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[708] APPELLATE CIVIL. 

Before Sir Basil Scotty Kt., Chief Justice, and Mr. Justice Batchelor. 

BHAGAVA^DA3 Dharamsi {Original Plaintiff^ Applicant* v. A. Bessb 

Frenchman [Original Defendant), Opponent* 

[22ad July, 1909.] 

Aden Courts Act {II of ISW, sections S and 9\— Presidency Small Cause Courts Act 
{XV of 1882), section 69— Couri^AppUcation to state a case to the High 
Court— AppUcatiuii unconitiional before dcltvery of judgment. 

A patty reqairiog a case to be stated by the Resident at Aden to the High 
Court of Combay, under section 8 of the Aden Coutts Aot (U of 1864) should 
make an uacoaditional application to him in that behalf before judgment is 
delivered. 

Rain Brothers V . Goculbhai Mulchand U) and Banft of Bengali. Vyabhoy 
Qangji (2) applied. 

Seobion 9 of the Aden Courts Act (II of 1864) gives the Resident the same 
option of eithe»‘ reserving hia judgoient or delivering it contingent on the opinion 
[709] of the High Coutb as section 6j of the Presidency Small Cause Courts 
Act (XV of 188i) gives to the Presidency Small Cause Court. 

Application under the extraordinary jurisdiction (seobion 155 
of the Civil Procedure Code, Acb V of 1908), against the decision of Major 
General B. De Brabh, Political Resident, Aden, confirming the decree of 
Major J. R. Carter, Assi-tant Political Agent, Aden. 

The plaintiff sued the defendant for the recovery of Rs. 8, 077-11-6, 
being the balanue of the amount advanced to the latter from the 15tih 
September 1907 to the 12th January 1908 as per account attached to the 
plaint. 

The Assistant Political Agent v7ho tried the suit dismissed it with 
costs. 

On appeal by the plaintiff, one of the prayers urged in the appeal was 
as follows;— "If, however, after considering all the oiroumstanoes, your 
Honour feels any reasonable doubt as to such a finding in my favour as 
regards the sugar item, I submit that your Honour will be pleased under 

* Civil Applio:\tioQ No. 78 of 1909 uodor oztraordmary juiiadiobiou. 
t Seotiong 8 and 9 of the Adoa Courts Act (1 1 of lb64) ate aa followa : — 

(8) No appeal ahall lie from auy dooiaioa or order of the Rdaideut giveu or made 
by him, whether iu the oxeroiao of hia origia tl juriadiotiou, or in the oxeroiae of hia 
jurisdiction aa a Court of appo or of roviaion; but if, in the trial of any suit in which 
the claim estimated as aforesaid ahall not exceed one thousand rupeea in value, any 
queation of law or of usage having the foroa of law or of the oonatruction of a doou- 
meet aHooiiog the mecits of the dcciaion ahall aiiao, on which the Reaident shall 
entertain doubta, the Resident may, either on hia own motion, or on the apphoation 
of any of the partiea to the suit, draw up a abatement of the case and aubmit it, with 
big own opinion, for the decision of the High Court of Judicature at Bombay. 

And if, in the trial of any suit or the hearing of an appoal in any suit in which 
the claim eatimated aa aforo-^ald ahall exceed one thougand rupeea in value, any ques- 
tion of fact or of law or of uaage having the force of law or of the oonatruction of a 
document affoobing the morita of the dooiaion ahall atiae, the Reaident ahall, on the 
application of any of the parbina to the auit, or ho may ou hia 'own motion draw up a 

statement- of the oaao and aubmit it, with hia own opinion, for the decision of the 
said High Ooutb, 

u’ Resident may proceed in the oaao notwithstanding a reference to the 

High (jourt, and may pasa a deotoe oontiugont upon the opinion of the High Court on 
u referred ; but no execution aball be iaaued in any case in which a reference 

anall be made to the High Court, until the receipt of the order of that Court. 

(1) (1890) 16 Bom. 876 . ( 2 ) 1891) 16 Bom. 618. 
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seoSion 8 ot Aden Act II of 1864 to draw up a statement of this part of 
my case and submit it with your Honour's opinion to the Honourable 
High Court at Bombay. The Political Resident, however, who beard the 
apped confirmed the decree without making the reference prayed for. 

The plaintiff, thereupon, pre-ented an application to the H gh Court 
under its extraordinary jurisdiction (section 155 of the Civil Procedure 
Code, Act V of 1908), urging that the Political Resident should have refer- 
red the case to the High Court under section 8 of the Aden Act and that 
he had no jurisdiction to decide the case finally. A rule nisi having been 

issued to the defendant to show cause why the decree of the Political 
-Kesioent should noli be seb aside. 

J. B. Patel with L. A. Shah appeared for the applicant (plaintiff) in 
support of the rule. 

K. N. Koyaji appeared for the opponent (defendant) to show cause. 

Scott, C. J.:— This is an application under section 115 of the Civil 

Procedure Code of 1908 for revision of a decree passed in appeal in a civil 
case by the Resident of Aden. 

[710] A suit was instituted by the applicant in the Court of the 
Assistant Resident and was decided against him by that Judge. 

An appeal was then preferred to the Resident with a statement of 

the appellant’s case in which after setting forth his contentions with 

regard to a certain question regarding sugar which arose in the case, he 

said : If, however, after considering all the circumstances your Honour 

feels any reasonable doubt as to such a finding in my favour as regards 

the sugar item, I submit that your Honour will be pleased under section 

H of the Aden Act II of 1864 to draw up a statement of this part of my 

case and submit it with your Honour’s opinion to the High Court at 
Bombay.” 

The Resident having considered the argument advanced affirmed the 
decision of the Assistant Resident and did not draw up a statement of the 
case and submit it with his opinion for the decision of the High Court 

It is contended on behalf of the applicant that the Resident was 
bound, upon the application to which we have referred, to draw up a case 
and submit it for the decision of this Court in accordance with the provi- 
sions of section 8 of Aden Act II of 1864, 

On behalf of the opponent it has been contended that no such ap- 
plication as is contemplated by that section was made to the Resident 
because the application which was made was a conditional application not 
to be acted upon unless the Resident felt reasonable doubt as to the 
correctness of the appellant’s contentions. 

In onr opinion the argument of the opponent must prevail. The 
provisions of section 8 of the Aden Act are, in all material respects for 
the purposes of this case, the same as those of section 69 of Act XV of 
1882, the Presidency Small Cause Courts Act, and we have the recorded 
opinion of Judges of this Court that any party requiring a case to be stated 
under that section of the Small Cause Courts Act is bound to make an un- 
conditional application before the delivery of judgment. Thus in the case 
of [711] Balli Brothers v. Goculbhai Mulchand (1). Mr. Justice Farran 
says: “It appears to mo that the party who requires the Small Cause Court 
to state a case must do^ so unconditionally before judgment is delivered. 

To require the Small Caufle Court to deliver judgment and to state a case 
only in the event of such judgment being adverse to the party requiring 

(1) (1890) 16 Bom. 876 at p. 887. 
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bhe case, would deprive the Courfi of the power of reserving judgment un- 
til after the opioion of the High Court is obtained, which power is 
expressly conferred upon it by bhe Act.” Again, this Court in a judgment 
delivered by Sir Charles Sargent in bhe case of the Bank of Bengal y. 
Vyabhov Gangji (l) said: “The language of section 69 of the Small Cause 
83 B. 708=3 Courts Act (XV of 1882) shows that bhe party requiring the Judge to make 
I.C. £60 = 11 the reference to bhe High Court must do so before the Judge has deliver- 
Boni. L.R. ed his judgment, as it gives bhe Judge the option, on being so required, 

' either of poetponicg his judgment or delivering it contingent on bhe opinion 
of the High Court.’* 

Now those remarks are directly applicable to the present case, be- 
cause by section 9 of the Aden Act it is provided that the Eesident may 
proceed in the case notwithstanding the reference to the High Court and 
may pass a decree contingent upon bhe opinion of the High Court on the 
point referred. It is to be observed that the ‘may’ is used in this section 
while the word ‘shall’ is used in section 8. The permissive terms of sec- 
tion 9 are also in marked contrast with the imperative berms of bhe cor- 
responding provision in section 7 of Act XXVI of 1864, the Presidency 
Small Cause Courts Act of the same year. We therefore think that sec- 
tion 9 of the Aden Act gives the Resident the same option as section 69 
of the Small Cause Courts Act of 1882. 

As pointed out in the judgments above referred to, bo allow of reser- 
vation of judgment, the application must be made unconditionally before 
delivery of judgment. 

For these reasons we dismiss the application with costs. 

Application dismisted. 


83 B 712 (=4 I. C. 244=11 Pora. L. R. 1087). 

[712] APPELLATE CIVIL. 

Before Sir Basil ScoUi Ki.^ Chief Justicet and Mr. Justice Batchelor. 


Ganpati Ambadas Gavdhani {Original Plainiiff)^ AppellanU 
Raqhunath Anant Gaydhani Dejendant)^ Respondent.* 

[23rd July, 1909]. 

Suit for declaration of otonersliip — Plaintiff*$ title proved — D(»/cndaHl’i use found to 
be not inconsistoU toith plainttjf’s otonerthip — Presumption-^ Pos$ession poei wiffc 
taie’^Adverse posscstion. 

PUiutif! flued for a deolaratioc that be was iho owner of the land in suit 
allegiug that the dflfpndant had taken wrongful po^ee^sion thereof. It waa 
found aa a fact that the title to the land waa in the plaintiS and that the 
defendant had made no permanent use of the land inoonai^tent with its being 
pUintiff'a land. 


He/d, that plaintiff was entitled to auooeed. The said oiroumstanoes made 
out a ease for the application of the presumption that popseapion goes with title, 
Rw\jeet Ram Pandny v, Qoburdhun Ram Panday (2) and Agency ComjwtiifT. 
Short |2) followed. 


Framji Curseiji v. Qoeuldas Madhoioji (4) referred to. 

[Ref. 601. 0. 298=24 0. W.N. 1057=83 0. L. J. 944 ; 66 1.0.764=24 Bom.Ij. B, 
373] 
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(2) (1878) 20 V?. B. 56 (Oiv. Bui.). (4) (1899) 16 Bom. 998. 
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Second appeal from the decision of B. 0 Kennedy BiQfrmt, t „4 . 

S'e.' K«vislav.r. Fi,. totals SubS* 

cnit. in the year 1906 to have it declared that the land in 

suit belonged to him, to obtain possession of it, to recover Rs. 45 as dam- 

ages for the defendant s wrongful possession and 6o obtain an injunction 

land and restraining him from obstruotina the nlainhiff in ^ 
of a djr and well jointly with him. The plaint alleged bhaUhe llnTw^ 

It for more than 22 years, that the land had been in nlaintiff^s nnc. • 
and that the defendant took wrongful possession of it two monS! bSo°ra 

[713] Defendant; conbended fchab fehe alleeafinnQ ' hu 
false, that the land belonged to the defendant and had been in S 00 ^ 5 ^ 5 " 

in his possession, that the door and the well d?d no "bTong to JplaS 
and were never m his enjoyment, that the niainbiff 

protest .goiosUho il.lo„a.nl's slruotero ,.d th.l the claim wi tiTOf 
The Subordinate Judge found that the plaintiff was proved to h« 

owner of the land in dispute, that the claim was not bime-Lrrorl rho! 
plaintiff was entitled to obtain possession of the land and passed a nm^ 
hibitary order against the defendant and a further nr,lnr I- * *1’?' 
defendant to remove his superstructure, and further held 
tiff was entitled to recover from the defendant Rs 5 as nn ■ 1 

He passed a decree accordingly. ^ ^ 

i?r defendant the District Judge found that the house- 

been in occupation since 1880 when the ancestors of the phintiff vJ^ere ll 

defendants adverse possession and reversed the decree and dismissed^the 
Suit. His reasons were : — ■ btaissea ono 

It appears that the anoesfeors of the defeadaiit exneAUH iha 

tiS from the house about the year 1883 ami that the 
oooupation sinoe. I oanuot oonoeive of a better starting point of a 
tha rightful owner than pulling down hia house and expelling h°m If then f 
dant has smoe been in occupation and the land has noS® remained emntl ® ® ®"; 

proprietorship the tighful owner must be barred. But it is oleL^fr^^^ thi 
sight of the plaoe, that the site so iuvaded is enclosed so as to form n^i‘^1 

the defendant’s premises, and that it is actually part of the plinth of hts L^e ' Ik 
IS, therefore, not a mere empty site adjaoenfe to defendant's house ” 

which it IS difficult to establish effective ownership but the enjoyment- of it ia 'tf 
oably and of necessity attached to the enjoyment of the defendTut’s o iafo 
verandah 18 part of a bungalow or a garden of a villa. In my opinion^ the nlaintiff 
aa been out of possession and the defendant in possession since 1880 I th^Amfrif 

boirco«ts®“‘*‘“" wHK:?n 

[714] The plaintiff having preferred a second appeal, the High Courh 

(Sootfe, 0. J., and Batchelor. J.) sent down the following issue for trial 

Whether the defendant has been in posse.^sion, if so, how lono and 
whether adversely ? ” ° “““ 

observabS-— following 
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In deoiding tho question of advorae poaaessioa the Distriot Judge appoirs to Uita 
baaed hia oonoluaion upon two oirou'joafcaaoeg. First, ha eaya, that in 1880 there was 
a gtart'ng point of advecae poaecsaion, beoauae the defendant's father pulled down the 
plaintiS's house and expelled him ; and secondly, he says, tliat at the t'me of hie view 
of the site, towards the end of l')07, the land in dispute wag enolo^el so as to form 
part and parcel of the defendant's premieeg and ia actually pirt of ihe phnth of hie 

house. 

It doea not appear to U 3 that those two oiroumatanoea standing by themselves can 
in this case afford a safe basis for tho oonolusioa thit the defendant has been in 
adverse posaession. for, as slated in the judgment of the first Court, the defendanVa 
father was punished for pulling dawn the plaintiff's bouse in 1880. The judgment of 
the M igifltrate filed as exhibit 55. shows that the acousel Aaant admitted in that case 
that the house belonged to tho minor, that he had pulled it down and he said be 
would get it built ugain. In face of this admission which wo take as an admission that 
Anant would not wrongfully claim the land from the plaintiff, but would restore it to 
his possession with a new bouse upon it. 

We ate unable to agree with the District Judge that there is a good startiog point 
for a claim of adverse possession, and in the absence of any finding ol fact by the 
Distriot Judge as to po^iitive acta of exclusive possession by the defendant for the 
statutary period prior to suit, wo are unable to accept the opinion expressed by him 
that the plaintiff has been out of possession and that dofondant has been in possossion 

since 1880. 

With respect to the first part of the said issue tho District Judge 
found that no one of the parties was in exclusive possession having regard 
to the position of the site, its surroundings and ther oirouniBtanoes in the 


ease. 

As to adverse possession he observed as (ollows : — 

As for adverse pogsession I should express an opinion that the “ admisfion ” as 
to plaintiff’s ownership was doubtloas made. But is suoh an admisaion made by an 
accused to a Magistrate to avoid punishment equivalent to an undertaking given to the 
plaintiff to hold under him or to restore ? It is, 1 submit, only in the latter case that 
tho originally unlawful expulsion by tho dofondant [7i5] of tho plaintiff would merge 
in a subsequent Uwful and derivative oooupAcoy and do not give rise to a starting 
point for limitation. It appears from the judgment of the magistrate that he adjourn- 
ed the case to allow of such an undertaking being given but in vain. There were 
also other violent acts, obstruotion of doors and looking of persons up in rooms about 
the same time which gave rise to a wahiNvat o.\ge Exhibit 51. No admission was 
made in this case. 

1 Should find then that if those acts are legally an assertion of ownership limita- 
tion ran from 18r0, but if not there have been no acts subsequent to 1380 which 

would give a startiog point for limitation. 


The plaintiff-appellant filed oross-objootions to tho finding of the Distriot 
Judge. 

D. B. Pattoardhan appeared for tho appellant (plaintiff): -The finding 
of the lower Court on the issue sent down by tho High Court is not 
precise and does nob amount bo a finding of adverse possession. The find- 
ing as it stands cannot bo taken bo bo a finding of adverse possession in 
law. Tho High Court, when it sent down tho issue, hold in its remand 
order that tho admission of the plaintiff’s title by the defendants ancestor 
in the criminal case saved the bar of limitation and there was no subsequ- 
ent act of adverse possossion on the part of the defendant. The land 
being an open space and there being no evideuoo of defendant's adverse 
possession since his father’s admission in 1380 tho principle laid down in 
Framji Gursetji v. GocuVas Madhowji (1) applie?. In such oases posses- 
sion goes with title: Dharm Singh v. llur Persha l Sin^jh (3). 

B. B. Desai appeared for tho rospondonb (defendant) : — It is found 
as a fact that in 1830 the plaintiff's anoestor was forcibly ejeobed by the 


(1) (1892) 16 Bom. 388. 
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defendant’s ancestor. Since then the defendant’s possession became adverse 
to the plaintiff. There is no evidence in the case showing that plaintiff’s 
title was admitted. The alleged admission is merely referred to by the 
Magistrate in his judgment in the criminal case. This circumstance cannot 
be evidence of the admission. Moreover, the alleged admission was made 
to evade criminal liability and is inadmissible in evidence as proof of 

plaintiff’s title. Further, the underbaking given in the alleged admission - 

was never carried out, and it is found by [716] the lower Court that in 
the possessory suit brought by the plaintiff there was no such admission. 

All this happened more than twelve years prior to the present suit. 

As to adverse acts subsequent to 1880, the defendant has repaired the 
compound wall and used the site as his court-yard to the exclusion of the 
plaintiff. Further, the defendant has built a new house. We submit that 
such acts are evidence of adverse possession, therefore, the ruling in Framji 
Cursetji v. Goculdas Madhoioji (1) does not apply. 

[Scoxr, G. J., referred to Bunjeet Bam Panday v. Goburdhun Ram 
Panday (2) ] 

That case is distinguishable. There the defendant was not in posses- 
sion. In the present case it is found that the defendant has continued in 
possession to the exclusion of the plaintiff and the status quo ante was 
never restored. 

It is Undisputed that in spite of the Mamlatdar’s decree in the posses- 
sory suit the defendant has continued in possession and it is not proved 
that the plaintiff was ever in possession within twelve years of the suit. 

Scott, 0. J.: — In this case the plaintiff sues to have it declared that 
the land described in the plaint belongs to him and to recover damages 
from the defendant for wrongfully taking possession of it. He alleges that 
the defendant took possession of it wrongfully two months before suit. 

The plaintiff obtained a decree in the first Court but in the lower 
appellate Court on an issue, which raised substantially the question, 
whether the plaintiff or the defendant had been in possession of the land 
prior to the alleged date of dispossession by the defendant, the learned 
Judge found that the defendant had been in possession. 


We were not satisfied with that finding and therefore remanded the 
case again to the lower appellate Court for a fresh finding as to posses- 
sion. On the facts found now as to the nature of the property and after 
perusal of the judgment of the Magistrate in [717] a criminal case 
instituted in 1880, which contained certain statements made by the 
defendant’s father, we are of opinion that the issue as to possession ought 
bo be decided in favour of the plaintiff. The criminal proceedings to which 
we have referred were instituted by the plaintiff’s mother in consequence 
of the defendant having committed certain wrongful acts upon the 
plaintiff's property, and pulled down part of the plaintiff’s house. On 
the charge of mischief, the defendant pleaded that he had merely entered 
upon the house of the plaintiff because it had tumbled down and he bad to 
repair it. But he admitted that he had no interest in the house which 
belonged to the plaintiS who was separate from him. 

Now the house iu question stood in a walled compound which con- 
tained also the house of the defendant. It appears that the plaintiff’s house 
was not re-built after it had been pulled down in 1880 and the District 
Judge finds as follows 


(1) (1892) 16 Bom. 338. 


(2) (1873) 20 W. B. 26 (Civ. Rul), 


m 


88 Bom. 718 


fWDlAiN HIUU UODai RSFOBIB 


LV61. 


1909 

July 23. 

AFPBLLATB 

CIVID. 

83 B. 712=5 
1. 0. 254=11 
Bom. R* 
1087. 


Tbe hou ?0 originally belonging to plaintiff and dafoc*.dant*9 houae originally 
forme 1 OQO ^o'f-coata'uol property i:tolal8.1 on all from other property by bound- 
ary-walls. Those bouQ'Ury-waiffl are CO . new, tho Jgh one h 19 been repaired within 
tbe last ton years. The uosition of thmgs guch that any person owning the only 
residence in the enolosaro nui't make use of too whole oaoloaate including the pro- 
perty olaiiuod by iho plamtifi. To tins extent defendant is in possession. He has 
made no porenanont use of it inconsistent with its being the plaintifl’a or any one 
else'e Und, and therefore hal it col teen for its i ola'ion and inclusion in defendant’s 
property, 1 should have been inclined to hold as is eo often the case in the country 
with townlots, that no one was in exolasivo possession. 

Upon that finding as to tbe present state of facts and having regard to 
the stateccent of the clofendaut's father to which we bavo already referred, 
we have to consider whom tbo possession of the vacant land must be pre- 
sumed to have been with, in the absence of direct evidence. Now it is held 


in the case that tbo title to this laud was in the plaintiff and it is held that 
the defendant has made no permanent use of it inconsistent with its being 
the plaintiff’s land. That being cq a case is made out for the application 
of the presumption stated by their Lordships of the Privy Council in 
Ennjeet Bam Panday v. GohutdhuJi Ram Panday (1), that posses- 
[718J Sion goes with title. No contrary presumption adveri^e to the plaintiff 
can, we think, arise from the wrongful acts of the defendant’s father in 
18d0, which were promptly vopudiatod by him when ho was charged in the 
Magistrate's Court. For, as observed by their Lordships of the Privy Coun- 
cil in Agency Company v. Short (2) : —“if a person enters upon the land of 
another and holds pofsossion for a time, and then, without having 
acquired title under the statute, abandons possession, the rightful owner. 
On the abandonment, is in the same position in all respects as be was 
before the intrusion took place. There is no one against whom he can 
bring an action. ITo cannot make an entry upon himself. There is 
no positive enactment, nor is tbero any principle of law, which requires 
him to do any act, to issue any nobioo, or to perform any ceremony in 
order to rehabilitate himself. No new departure is necessary. The posses- 
sion of the intruder, iuctfectual for the purpose of transferring title, 
ceases upon its abaudonmont to bo cfleotual for any purpose. It does not 
leave behind it any cloud on the title of the rightful owner." 

Such use as the defendant is hold to have made of the vacant ground 
of the plaintiff since the year 1^8d is no QviJcnoo of adverse possession : 
see Framji Curseiji v. Qcculdas Madhowji (3). 

We, therefore, rovoise the decision of tlie District Judge and restore 
that of the Subordinate Judge. 

Plaintiff to have costs throughout, 


Dccrci reversed. 


(1) (1S73)'30W. B.lVlO.v. Bulb 
i‘2) U88S) 13 App. Cftg. 793 at p. 799, 


(9) ilS92) IG hoiu. 38S. 
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33 B. 719 (=11 Bom. L. R, 1083=4 I. C. 242). 

[719] APPELLATE CIVIL. 

Befor'e Str Bastl Scott, Et., C hief Just ice, ani Mr. Judies Batchelor. 

Boo Faxua {Original 1), Appellant, v. Boo Geisanboo 

and OTHER-j [Original PUiniiff and Defendants 2 and 3.', 

Besponient^.'^ 

, [2f)tih July, 1909.] 

bayad Qtilam Hussein v. Bibi Anvar7iisa ( 1 ) followed 
[Ref. 38 Bom. 419 ; 80 I. 0. 113.] 

Second Appeal againsli fcha decision of N. E. Majmudar, First Class 

Th.' 1 ™5o,ai».,T„£ .°rAh3b“d" 

share m the houses m suit by partition, alleging that as the daughter of 

Soperts. enioyrSrnroflhe 

Defendant, plaintiff’s cousin, contended that the claim was time 

Js i‘a“ “It ''f”? “ »«ioy«.cl. oUh,7rop‘Z; 

0*1 .h, toSsef sot . store in the 

Defendants 2 and 3 were absent though duly served, 
nio- iT-w Judge found that the suit was in time and that the 

Cee'L»ti„“r **'*"’ He Pessea . 

■“ V"r r '“‘ISK 

Pak ; BvMhi af 27 ; ChacJ, exhib7t 2^ a^d 

Whioh’took nn® *‘’® plaintia, alter the death of her husband 

with hernoii^in 20 years ago, left her husband’s house and came to reside 

Ohandbhai and that she left it at the earliest only four years ago 

Defendant 1 preferred a second appeal. 

ArtJfiS^?'*“T— 1):-Th6 question is what 

Thft Q -fc Act IS applicable, whether Article 123 or 127 

famiw brought by a Mahomedan female to recover her share in the 

‘s plaintiff s cousin. The plaintiff’s father died ■ admittedly 30 
ago. So the suit is prima facie time-barred under Article 
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123 of bbo L'tnifcatiion Act. Arbiols 1’23 applies beoauso the plainbiff 
sued to recover a distributive share in the estate of a deceased 
inteotate. Both the lower Courts held that the suit was ^overued 
bv Article r27 of the Limitation Act and finding that the plamiiifE 
was not excluded from the property to her knowledge over 12 years, they 
allowed the claim as not time-barred. In coming to that conclusion they 
have followed the rulings ol this High Court : Saiiad Gulayn Hussetn v. 
Bibi Anvarnisa (1). DavaAia v. Masumsha (2), Abdul Bohtm v. Ktrparam 

Duii {%), Abdul Kadar V . Bapubhax , 

But the other three Iligh Courts in India have unanimously dissented 
from the view of this Court. We therefore submit that the question may 
be referred for oonsideration to a FullBenoh. The other High Courts have 
held that Article 127 of the Limitation Act does not apply to suits hy 
Mabomedans and that suoh suits are governed by Article 123. The Full 
Bench of Allahabad as in Ammc Baham v. Ahmad (5) laid down 
that the [721] words “ joint family property ” cannot cover the properly 
of a Mahomedan family whioh cannot be said to be a joint family. Those 
words contemplate the property of a joint family and not joint property of 
any family. A joint family is unknown to Mahomedan Law. The view 
of the Allahabad Full Bench is confirmed by the High Court of Madras 
in Paicha v. Mohidin (.6). The ruling ol the Caloubta High Court in 
Mahomed Akram Skaha v. inarbi Chowdhram^l] adopts the view of the 

Allahabad and Madras High Courts. 

In the Bombay oases the suits were brought by male members. Fe- 
males cannot claim to oooupy the position of males. A Mahomedan 
female cannot bo said to bo a member of a joint family. 

[Sco'rx. G. J.:-—Tho claim in Sayad Gulam Hussein Bibi Anvar- 
nisa U) was at the instance of a Mahomedan daughter as in the prosdnt 

case.] 

That ruling is, no doubt, against our contention and is hard bo ba 
distinguished. In a reooub decision of this Court an attempt has been 
made to reconcile the authorities. Abdul Kadif v. Mahoiiicd (8). 

M, N. Mehta for respondent (phmbitl) was not called upon. 

ScoxT, C. J.;— The question in this case is whether Article 127 of 
the Limitation Act applies to a suit by the daughter of a deceased Maho- 
medan to recover her share in his property. It was decided under the 
Act of 1877 by an Appellate Bench of this Court in 1835 in Sayad Gulam 

V. irtu.irnisa U) l>hat it did so apply, and that decision, so 
far as we are aware, has been followed in Bombay for the last 23 years. 
It is a decision whioh is binding upon us and wo therefore hold that the 
suit falls within Article 127. Upon this point, therefore, the judgment of 
the lower appellate Court is confirmed. 

Decree oonfirv^d* 


(1) P. J. 18S5 p. 170. 

(2) UBfiO) U Bom. 70. 

. 13) il891) 16 Bom. 1S6 at p. 189. 
(4) (1898) 33 Bom. 183. 


(5) (1800) 13 All 285. 

(6) (1891) 15 Mad. 57. 

(7) U395) 2'J Cal 951. 

(3) (1913) 5 Bom. L. B. 355. 
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[722] APPELLATE CIVIL. 


Before Sir Basil Scott, Kl, Chief Justice. 


Maeipati VaLAD Shamla {Original Defendant), Applicant v. Nathu 

VALAD ViTflOBA AND OTBER3 {Original Plaintiffs), Respondents^ 

[5th August, 1909.] 

Procedure Cnde (Act XIV of 
1882), sections ^7^ and 622— Procedure Code (Act V of 1908), section 115— 
Redemptionsutt— Sale really a moriqageSection lOi (f) o/ the Dekkhan AaH- 
cuUunsts {XVlf of 1879> not appUcahk—Oral evidence inadmissibfe^ 

Application for totthdrawal of suHSuH allowed to be withdrawn with libertv to 
bring a fresh sutt^MaUrial irregularity. ^ ^ 


Under the provisiong of the Dekkhan Agrioulturiata’ Relief Act (XVII of 1879) 
the plaintiffs brought a redemption suit allegicg that the dooument, though in 
the form of a sale deed, was really a mortgage. The suit was not governed by 
section 10\ of the Dekkhan Agriculturists' Relief Aofe (XVII of 1879). The 

defendant contended that oral evidence was not admissible to prove that the 

sale-deed was really a mortgage. After the issues were framed the plaintiffs 
applied for withdrawal of the suit with liberty to bring a fresh suit on the 

different views as to the admia- 
sibility or otherwise of oral evidence and that section lOA of the Dekkhan 
[723] Agriculturists’ Relief Act (XVII of 1879i was not applicable. The Court 

passed an order for the withdrawal of the suit with liberty to bring a fresh suit. 

Held, that the Court acted with material irregularity in passing the order. 

The Court should not allow a suit to be withdrawn after the parties are ready 
for trial if such withdrawal may operate to the prejudice of the defendant. ^ 

A plaintiff cannot be allowed to withdraw a suit in order that he may wait 
and see if the law is not altered at some future date in such a way as to enable 
him to obtain a deoree against the defendant who is ready for trial and prepared 
to resist the claim and certain of aucoess on the law in force. 


[Ref. 8 I. 0. 868=9 M. L. T. 204 ; 41 Mad. 701. ] 


Application under bbe extraordinary jurisdiction (section 115 of the 
Civil Procedure Coda, Act V of 1908) against the order dated the 12th 
December 1908 passed by A. E. Gupte, Second Cla^^s Subordinate Judge 
of Sirpur in the Khandesh District, in original Suit No. 444 of 1908. 

The plaintiffs sued to redeem the lands in dispute under the provisions 
of the Dekkhan Agriculturists’ Belief Act (XVII of 1879) alleging that thg 


* Civil Application No. 53 of 1909 under extraordinary jurisdiction, 
ft) Section lOA of the Dekkhan Agriculturists' Relief Act (XVII of 1879) runs 
as follows:— 

^ lOA. Whenever it is alleged at any stage of any suit or proceeding to which an 
agriculturist is a patty that any transaction in issue entered into by such agriculturist 
or the person, if any, through whom ha claims was a transaction of such a nature that 
the rights and liabilities of the parties thereunder are triable wholly or in part under 
this chapter, the Court shall, notwithstanding anything contained in section 92 of the 
Indian Evidence Act, 1872, or in any other law for the time being in force, have power 
k to inquire into and determine the real nature of such transaction and decide such 
suit or proceeding in accordance with such determination and sbaU be at liberty, not- 
withstanding anything contained in any law as aforasud, to admit evidence of any 
oral agreement or statement with a view to suob determination and decision. 

Provided that such agriculturist or the parson, if any, through whom he claims 
Was an agrioul^risfc at the time o! such transaction. 

Provided further that nothi'-g in this section shall be deemed to apply to any suit 
to which a 6ona /fde transferee for value without notice of the real nature of such 
transaction or his representative is a party where such transferee or representative 
holds under a registered deed executed more than twelve years before the institutioa 
p! suph suit. 
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documenb suod on in tho form of a sale-deod but in reality it was a 
mortgage. 

The dofendant contended that the plaintiffs wore not entitled to 
AppBMiATB adduce oral evidenco bo prove that the trao'^^action was a mortgage. 

Oivkl. Aft jr the issues were framed and before the Ooutt proceeded with the 

plaintiffs presented an application for the withdrawal of the suit 
Bom- R. with liberty to fi.o a fresh suit on the ground that they would suffer 
1109=1 i. 0. serious loss if they continued the suit inasmuch as the views of the differ- 
ent High Courts in India were different with respect bo the admissibility 
of oral evidence iu such caso', and section lOA of the Dakkhan Agricul- 
turists’ Belief Act (XVII of 1879) was not made applicable to the Khan- 
desh Distriofc. 

The Subordinate Judge granted the plaintiffs’ application and allowed 
the suit to ho vv thdrawn with libotby bo bring a fresh suit. 

The dofendfint t’ooreupoa applied under the extraordinary jurisdiotion 
(section 115 of the Civil Prooeduro Code. Act V of [724] 1903) urging 
that the Subordinate Judge, in grac.mg the plaintiffs* application, exceed- 
ed the juri^.licVion vo'tjd in him by law. A rule nw was issued requiring 
the plaintiffs bo show causo why th-j order of tho Subordinate Judge 
should not bo ‘^et aside. 

K. n, Kelkar appeared for the applicant (dafon lan'i) in support of the 
rule : -Section 373 of the Civil Procedure Code does not empower the 
Court to pass an order tor the withdrawal of a suit like the present. The 
plaintiff launched the proceedings aud ho must proceed with the suit and 
cannot now retire with the object of taking alvantage of a provision of law 
which was not in oxistcncj when the suit was filed and which ho expects 
to come into forco heroaftioi'; IVatso/i v. The Collector of Bajshihye (l)i 
Frahhalcar v. 7C/ia?i7(V‘ao (2). 

P. B. Shinqiie appeared for the opponents (plaintiffs) bo show cause 
The decision in Prahhakar v. KhanPrao (2) oonbomplates withdrawal of a 
suit with the intoubion of taking advantage of a substantial provision of 
law newly enacted, While in tho present oa^o wo want to bake advantage 
of section lOA of tho Dokkhaa Agriculturists’ Relief Act which is a pro- 
vision of adjective law. .Section 37 1 of the Civil Procedure Code is broad 
enough to cover a oa'.o like tho pro-^oub: Misser Dcbec Pershad v. Buldeo 
Pershad (3), Koomar Poresh Plarain Boy v, Uanee Surat Soonduree 
Dehce (4), Mussaynut Khatoon Koonwar v. Buhoo Rurdoji Narain Singh (5). 

Tho case falls under sootiou 622 of the Civil Procedure Coda, there- 
fore, it will nob bo in consonance with tho provisions of that soobion bo 
interfere iu a case of this kind. 

SCOTI', C. J.: — Tho plaintiffs filed this suit for redemption alleging 
that tho dooument which hal boon passed by them in favour of the defen- 
dant in the form of a sale deel was really a in )rbgage. 

[725] Tho defoudnnt disputed this allegation and oonbendod that 
evidence was not admissiblo for tho purpose of proving that the sale-deed 
was really a mortgage. 

I'^suos wororai‘;od and the further heaving was fixed for a certain 
date. After tho jaisiug of the issu s hut before tho hearing, the plaintiff 
put in the following applioation : -** This is a fvuib for redemption : plaintiff 
and defendant hal ontorol into a movrgago brausaobion and the defendant 


(11 (1809) 13 Moo. I A IGO. 

(2) U003) 10 Bom. h, B. 025. 

(3) (1873) 5 N, W. P. R.-11G. 


(4) (18711 IG W. R 100 (CiT. RnU* 
16 ) (1^73) 20 W. R 161 (Civ. Rul). 
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has taken from bha plaintiff a mortgage in the form of a sale-deed We 
have gob evidence to show that the sale-deed is really a mortgage ’ The 

defeLdant has now given a petition contending that oral evidenoe is in- 
admissible though he did nob say so in the written statement. The 
different High Courts have taken different views as to whether oral 

of the Dekkoana8B.TiI=ll 
^ J that oral evidence is admissible. The Bora. L. 8. 

third part of the Dekkhan Agriculturists’ Relief Act has been applied to '• °- 
this district. But section lOA is not included in it. Therefore the point 

is admissible or not. In such a state 
of things If this suit IS further prosecuted, plaintiff is likely to suder loss 

Therefore the plaintiff should be permitted to withdraw this suit and then 
bO Dring a fresh suit. 

application was in effect a confession that upon the law as it 

Plaintiffs would not be able to give evidence which would 
finticle them fco succeed. 

Notwithstanding the protest of the defendant the Subordinate Judge 

granted permission to the plaintiffs to withdraw the suit with liberty to 

Die a fresh suib hereaflier. ^ 

The defendant feeling aggrieved by that order has applied to this 
Court under section 115 of the Civil Procedure Code of 1908 for revision 
on the ground that the lower Court has acted without jurisdiction or with 

jurisdiction. Section 373 of the 

of Subordinate 

the suirThrCo ‘ .u’ institution of 

S ‘ or that there are 

sufficient grounds for permitting him to withdraw from bha suit or to 

abandon part of his claim with liberty to bring a fresh suit for the sub- 

]eob-matter of the suit or in respect of the part so abandoned, the Court 

may grant suob permission on such terms as to costs or otherwise as it 

thinks no. 

In the case of Muddun Bam Doss v. Israil Ali Chowdhry (1), Mr 

High Court held upon the words of section 97 

being satisfied that there was sufficient ground for permitting the plaintiff 

P®'“'ssion, that such a permission 
should not be granted except in cases where the suit had failed by reason 

of some formal defect, followiiig the decision of the Judicial Committee in 
Watson V. The Collector of Bafshahye (2). 

words of the Code of 1882 are different from the words construed 

in that case by Mr Justice Kemp, for, the Court is authorized to permit 

withdrawal not only where the suit mush fail by reason of some formal 

defect but also where there are sufficient grounds for permitting the 
piainttii to withdraw. 

It is impossible to lay down any exhaustive definition of what are 
sufficient grounds within the meaning of section 373 but I think that the 
Uourb should not allow a suib to be withdrawn after the parties are ready 
ffir trial if such withdrawal may operate to the prejudice of the defendant 
ine power of the Court in India appears to me under the Civil Procedure 
Code to be no greater than the power of the Court in England under 
Order XX'VI, Rule 1. With regard to that Rule Lord Halsbury in 


(1) (1874) 91 w. B. 291 (Civ. Eul.). 


(2) (1869) 13 Moo. I. A. 160, 
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delivering the Judgmenli of the House ol Lords in Fox v. Star Nmtpaper 
Company (D. said " The substanoe (of the new prooadure) is that when 
it once oomas into Court, and when the plaintiff offers_ no support to his 
aobion, there must be a verdict for the defendant." That, as I have 
pointed out, is in effect the situation here. The plaintiffs by their appli- 
cation confess upon [127] the law as it now stands that they cannot give 
any evidence which would enable them to obtain a decree yet they have 
obtained permission to withdraw their suit in order that they may wait 
and see if the law is not altered at some future data in such a way as to 
enable them to obtain a decree against the defendant who is now ready 
for trial and prepared to resist the claim and certain of success on the 

law now in force. ... c i. .. 

It seems to me that in the circumstances of this case the bubordinate 
Judge acted with material irregularity in passing the order which he did, 
and I therefore set it aside with costs. 

Order set 


(1) [1900] App. Cm. 19. 
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34 B. 1 (=11 Bom. L. R. l=rl I. 0. 14.) 

OBIGINAL CIVIL. 

Befon Mr, Justice Ohandavarkar and Mr. Justice Batchelor. 


In re The Indian Arbitration Act, 1899, and In re Arbitration 

BETWEEN THE AtLAS ASSURANCE COMPANY, LIMITED AND OTHERS 

AND Ahmedbhoy Habibbhoy. The Atlas Assurance Company, 
Limited, and others, Petitioners^ v. Ahmedbhoy Habibbhoy, 

Claimant and Respondent.* 

[7lih Deoembar, 1908.] 

Letters Paitni, 1865, clause lH— Order of Judge refusing to decide whether arbitrators 
are g^ng beyond scope of their authonty^JudgmeM-^Appeal^Oonstruciion of sub^ 
miuton to arbitration— Insurance against fire— Liability of Company for further 

An order of a Judge diamissing a petition to revoke a aubmlgaion to arbitra- 
tion on the ground that the arbitrators are going beyond the scope of the 
reference la a judgment within the meaning of clause 16 of the Letters Pateut 
and as such is appealable. Such an order compels a party to submit to the 
jurisdiction of arbitrators though he complains that no such jurisdiction exists 
It decides a question of right, namely, whether or not he is by the terms of 
reference to arbitration deprived of his right at common law to have the dis- 
pute decided in the ordinary way in a Court of law. It goes to jurisdiction and 
is not passed as an exercise of discretion. 

Per Ohandavarkar, J- — When a submission to arbitration is being con- 
strued, a cardinal principle to be applied is that by a submission to arbitration 
a party deprives himself of the right at common law to have the dispute to 
which the submission relates decided by a Court of law. It must therefore 
appear clearly from the terms of the submission that with reference to anv 
point the party has so deprived himself. ^ 

[2] The loss or damage by fire which is insured against in a policy of insur- 
ance cannot include loss caused by deterioration of the property insured con- 
sequent on neglect Uf any) of the InBatanoe Companies to take o;ira of it if they 
have taken possession. A loss so caused is not an inevitable or direct oonsequenoe 
of the mischief by fire. It is only where mischief arises from fire lin fire insur- 
ance oases) and from perils of the sea (in marine insuraace oases) and the 
natural and almost inevitable consequence of that mischief is to oreeta further 
mischievous results that underwriters become responsible for the further 
mischief so incurred. 

Montoya v. London Assurance Company (1) referred to. 

The fact that a petition by nineteen different Companies was not signed by 
all the nineteen Companies, and that the appeal from the order of the Judge 
dismissing the petition was by but one of the nineteen Companies, and the 
other Companies were not parties to it, would have required serious considera- 
tion if the Court had to revoke the Rubtuisaon to arbitration but when the order 
which the Court passes is only an intimation to the arbitrators of its opinion 
on the question of their jurisdiotion it is immaterial whether all or some of the 
Gompauias are formally parties to the proceedings in appeal. 

•Appeal No. 8 of 1908. 

(1) (1861) 6 Ex. 461 at p. 468.' 
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As to the objeotion that, even ao fat afl the petition is by one Oomyany, it n 
signed by one ol its ortioetB without any authorisation as required by law, the 
deleot 18 a moce irregularity vjhioh oan be cured, if neoessaty, by the Company 
potting in a power of attorney showing the authority gi^en to a signatory. 

Per BaTCHKLOR, J.: — I'he loss insured against is Um'ted to the loss by fire 
(which includes the loss by water in extinr^^shing the firej and cannot con- 
veniently embrace all possible damages, however remote, which could by 
ingenuity be traced up to some oonnootion with the fire as the ultimate caueo 
ijiw Qtici iioti. It is impossible to hold that damages arising from the alleg^ 
negligence of Inauraoe Companies while in possession are properly claimable in 
pursuance of the contract of insurance, for whereas this contract refers only to 
loss by fire, those damages would arise from an origin totally different and 
wholly dtstinot and separable fr jm the fire, namely, a neglect of some duty 
imposed on toe companies after the loss by fire or water had become an aooom- 
plishod fact. 

[Ref, 36 All. 35J ; ‘3b Mad. 1.] 

AppeaIj from an order of Davar, J., dated bha 23rd January 1908, 

The respondent, Mr. Ahmedbhoy Habibbhoy, was the owner of oartain 
premises situate at Fergusson Road, wherein previous to October 1906 there 
was a mill known as the Victory Mills ; this property was insured with 
19 Insurance Companies for various [33 amounts against loss or damage 
by fire. On the llth of October 1906, there was a fire on the mill pre- 
mises and loss and damage was caused to the property insured. The 
respondent made his claims against the Companies. By nineteen different 
agreements made by each of the Companies on the one part and Mr. 
Ahmedbhoy on the other part the matters were referred to the arbitration 
of Mr. Armstrong and Mr, Dwarkadas Dbaramsey. The arbitration pro* 
oeedings having reached a ooitain stage a difference of opinion arose as to 
the admissibility of certain evidence tendered by the respondent. After 
a very elaborate argument before them, the arbitrators decided to admit 
the evidence. Their decision ran as loUosva ; — 

“Without, iQ Any way deciding the quoi^tiou as to whether or not, any. and if lo, 
what, oongoquential damage could bo awarded to the olaimaut under the contract of 
assurance we hold thvi,t evidence of the nature offered to be produced on behalf of the 
claimant and objootod toby Mr. Ohamior on behalf of the Gouipauiea is allowable 
for the purposes of the subject m .b:or of the rofetonoe. We thtnb; that it ia open to 
the olaimaut to contoud that under the Policy the Companies did take possession and 
they were bound to protect and clean the machinery 

On this decision being given the Companies presented »iha present 
petition wherein am mgsb other things they prayed that they might be 
allowed leave to revoke the submission to arbitration and in the alter- 
native they prayed bh'\b : — 

“In the event of Vour Lordship being satisfined that the arbitrators will oomply 
with Your Lordship’s directions and ruling as to the proper course to be pursued. 
Your Lordship will rule that the arbitrators h id acted wrongly in law and have in* 
timated their intention to act in future and have erred in ihe manner com- 
plained of in paragraphs ‘21, i'J, 23 hereof, that Y'out Lordship wiU rule and 
direct the arbitrators as to the oourso that it is their duty to take and pass no further 
order on this petition beyond intimating to the arbitrators that they should order the 
said Ahmedbhoy Habibbhoy to pay all costa of prooeadiuga before them eaused by 
and incidental to the attempt made on behalf of the said Ahmedbhoy Habibchoy to 
adduce the said ovidouoa and of the objection thereto and of thia petition which wee 
neooBBitatod thereby." 

Mr. Justice Davar dismissed the petition with costs. 

Against this order one of the petitionere, the Bombay Fire and 
Marine lusurauoe Company, filed an appeal on the following grounds : — 

[4] (1) That the learuod Judge erred is not complying with one or other of the 
ptayeia of the petition. U) That the learned Judge erred m deoliuing to oomply with 
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the alternative prayer in the petition on the ground that he had on + < 

hig rulicg oc direotiong it the arbitrators should cot choose to follow n 

(3) That the learned Judge erred in refraining from exoTssiep- Inl L ^ 

meritg of the question raised before him by the pot tiouers. ^ ^ pituou on the 

Strangman, Advocate-General, with him Chomm, for the appellant 
InvMj (with him Lowndes) for the respondent raised a prelnn'i. 
nary ob]ectioa that no appeal lay. The arbitrators have up tSs 
moment decided nothing, hey only say we are entitled to contend what 

7hfl'fi°' ‘or dam , go at the actual moment 

the fire occurred but also for their not taking care of the machinery after 

the fire when and after they took possession. Wa want to show that the 

damage nc^ is a good deal greater than it was when they first took nos 
session. We say that as the arbitrators decided nothing and as the Court 
below was asked either to revoke the reference or to Lpress an opinron 
and refused to do either, thero is not a judgment ; nor is there a decree 
and therefore no appeal lies. Our next objection is that onlv one of ninr 
teen appellants have appealed. The other eighteen have not been joined 

^ ^ therefore cannot appeal on behalf of those 

«i :~Mr. Inverarity says that the arbitration Act 

gives the judge a discretion, that he has exercised that, and that we can- 
nob ^nberfere.J 

Strangman :-It is necessary to go into the facts before one can 
appreciate what our position is. The respondent insured with nioeteen 

°f ‘be Victory Mills. On the 14th October 

iy06 a tire took place. A claim was made and assessors were appointed 

one by each o the parties. In February 1907 the assessors made a 

joint report, Ahmedbboy was dissatisfied, there was an agreement to 

refer to arbitration on 23th May 1907. The proceedings commenced and 

before the arbitrators it was contended that the Companies entered into 

LOJ possession and subsequent to possession there was great loss and 

damage, it was contended that the arbitrators were to decide not only the 

loss caused by the fire but all subsequent loss and damage including loss 

due to want of cleaning. This was strenuously argued and the arbitrators 

gave their decision. What does this decision mean ? They say that they 

propose to find that it the Companies did taka possession they would 

make the Companies liable for the damage caused by the neglect to clean 

When we look at the referenoe we see that it does not contemplate anv^ 
thing of the sort. ^ 

[Chakdavarkar, J. Your argument comes to this that the mo- 
ment the arbitrators say that it is open to contend they admit that the 
poinb is wibhin the referenoe.] 

Sfrongmaw Exactly that; see olauses 10, 11, 17 of the Policy of 

the General Aooident Insurance Company and sea the referenoe, damage 
under the policy is damage duo to the fire, i.e., at the time the 
fire ooourred and was extinguished. An attempt was made to extend the 
scope of the referenoe. There is a good deal of correspondenoe which 
shows what our attitude has been. We do not say that Ahmed bhoy has 
not got a right of action against the Company, but that this reference has 
nothing to do with it. Loss and damage intended to be referred to was 
simply loss and damage caused by fire and nothing more. Ahmedbhoy 
tried to widen the scope of the referenoe and that is what we objected to^ 
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[Batchelor, J.: — There might be a doubt in the minds of the arbi- 
trators as to whether there was not a difference between consequential 

loss and damage due to neglect in cleaning.] 

Strangman I take my stand on the last sentence oi the arbitrators’ 

decision. There is no damage oontemplatod under clause 11 of the policy. 
Supposing a mill in'^ured for one lao and worth eight lacs. Fire causes 
loss of one lao and over. The Company goes into possession and is guilty 
of gross neglect so as to cau-e loss of two or throe Uos. The reference 
could not go beyond one lao because that is all that is covered by the 
policy. See Indian Arbitration Act, section 5. 

[6] [CriANDAVABKAR, .1. Davar, J., '^ays that the only thing before 
his mind was the complaint that there was an Improper reception of evi- 
dence.] 

Stranatnan We say the learned Judge did not grasp the point. 
He says the arbitrators decided nothing. That is the fallacy. 

[BatcHhLOR, J.;— What is the right that is denied to you?] 
Sirangman : — The right to revoke the submission. See Eari v. 
Dukeil). Our case is much stronger than this. East and West India 
Dock Company v. Ktrk (2), Robuison v. Davies (3). Scott v. Van Sandau(i) 
is an entirely different o\so to the present one. It only dealt with tho 
improper reception of evidence. Here the arbitrators want to go outside 

their reference. 

[Batchelor, J.:— What is there to prevent you from coming before 
the Court ofter the award is made to have it set aside on the ground that 
the arbitrators havo exceeded their jurisdiction?] 


Sirangman We could not do so. because supposing they awarded to 
Ahmedbhoy hfteen lacs on his claim of twenty lacs how could we oome 
before the Court and satisfy it that such and such amounts were allocated 
to items beyond the jurisdiction of the arbitrators. It would be impossible 
so we must oome in now. The learned Judge should have adjourned the 
matter and seen whether the arbitrators would follow his ruling. The 
learned Judge has gone wrong in holding that the arbitrators decided noth^ 
ing because they did decide that they had jurisdiction. We ask the Court 
to give directions to the arbitrators and tell them that all they can deoide 
is the loss occasioned by the fire and by tho water thrown on to extinguish 
the fire. 

Inverarity : — Our first point is that the Court has no jurisdiction to 
entertain this petition on the ground that it does not comply with the re- 
quirements of the Arbitration Act and Rules of the High Court. There 
are nineteen policies and agreements and one award could not be made be- 
cause the conditions are not the same. Tho conditions on the back of the 
policies must also be [7] deemed to form part of the contract. That being 
so can nineteen Companies present one petition ? It is not in accordance 
with the Rules of this High Court. The verification of the petition is 
wrong. The petition ought never to have been received. High Court 
Rule 863 ; section 51, Civil Procedure Code. This petition is not signed 
by any of tho petitioners, it is nob oven signed by a person who holds a 
power of attorney. If wa are right the Court has no jurisdiction to enter- 
tain the petition. This is all the more remarkable because other so called 
petitioners have dropped out. The appeal is brought by the Company 
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with whom Mr. Crofb, who signs and vorififlc t-Ua l'l- ^ 
whatever to do. pQtition, has nothing 

[ChandaVAfkar, this not a mere irregularitv 

petitioners could not join in one p, station ther«^ R 

submissions. The body speak^of one suRmt n 

which submission is the Court asked to revoke ?“ if is 1 f’®’'®’'* 

Qualified. Take again the amounts offhe pofciesTr' 

meant by saying that the arbitrators deeided r, !u 

the parties was decided. A “j'ldament” does ° °° 

to admit or reject evidence Mr Stranaman °° '°u decision 

order he asked for ; nothing of the kind "iT^ra 

•T., h., not 6zp,o„«i nny „„i„i,n r’.;^ o| ttHnairf 

The deed of reference does not mention Tof by Le" hu T'' 
it was not the direct result of the fire Snfnfe ^ '7 

ambiguous berm. Some losses are admittadi ’®‘l’^®ot>al loss ig a very 
though they occur after the fire e g damass^donfl°r'^^^ ! under the policy 

itself or in poin/of [ifti^f ^f^ofe^t The‘°fif 4 

by the surveyors and now they want to shut US out from f 

dence to show what time elapsed and who is responsible 

ea. w: i" Yo l'»'t 

S lonSttl'a °.Y“ • , 7 " Y till AaV.i 1907 

to the „. 0 W.„ be a..La 1, b. tt direet reenlt ol ?h".T’ '‘T 

Mause 11 of the policy"^ Thf^^e itfs^ff^Vr tfrmt oTtLT''^^^^ 

The"^ “ °°“t9ntions are^ iuoofeoT? 

The arbitrators have made no mistake of law We snhmfahl 

IS on all _ fours with Scott v. Van Sawlau (2). It bJng a matlefof dff 
fke'n hT'^*' iuterfere? The arbitrators shoulfbe 

asked to state what sums they would allow on different heads and thf 

Thic°“77.®®^ S'’ beyond the scope of the reference 

This application ,s practically to decide that for which the arbitrators have 

an appointed and therefore is unpreoadentel: see In re Lord Gerard and 

Lor^on and North Western Railway Go. (3), The Irish Society v 

of Derry (4). The Garron Iron Go. y. MaolaL (5). ^ 

it verification of the petition I ask leave to have 

^ done now. As bo discretion see section 14 of the Arbitration Act • Too 7 « 
Money Dassee v. Suievi Dassee (6). ' -^^olse 

(1) (18991 28 Q. R. D. 12. 

(2) (1841) I Q. B. 102. 

(8) [1894] 2'Q. B. 915. 


(4) (1846) 12 ni. & Pin, 8n 
(6) (18.55) 5 H. L 0 D 457 
(6) (1899)26(3*1. 351.^' 


1908 
Dbo. 7. 

OBiGiNAIi 

Omii. 

34B.l=ii 
Bom. L. H. 
1=1 1. 0. 
14. 


B V— 69 


466 


1908 

Dbo. 7. 

OBiaiNAi^ 

OlVlL. 

8 $ 

Bom. L. R. 
1=1 i. 0. 
14 


84 Bom. 9 


INDUH HIGH OOHBT BBPOBTS 


CTol 


ChandavarKAB. J.:-Bolh the preliminary 
the merits raised in this appeal turn upon tbe matter 

Have the arbitrators decided [9J that tjoev j . n 

Lidethe matter as part of the terms of 

Se."; wr™* The .o.t.ptiop ™..a b.lor. tea .tbi.,.to.s by tea r.^ 

~dent ^s e^^ to claim damages from the Insurance Com^m^ 
for the loss suffered by him owing to deterioration of the 

tKad Lken possession of it. and that this daim was part of the sub- 
formed part of the reference. The meaning of the <^0°''’°° °y 

after hearing evidence on the olaim, they had lurisdiotion to take 

and decide whether Ahmedhhoy was entitled to any. and if so what. 

damages for the specific loss alleged. 

What the arbitrators have, then, finally decided is, 

jurisdiction over the matter now in dispute ; that it 

to outer into the merits of the dispute after taking evidence and to adjudi- 

iS’var*! ’s order virtually oomnels the Insuranoe Co-nnanles to snb- 
mlt to the iuriidiction of the arbitrators whereas those 
plain that, having regard to the terms of 

tion moists. The order decides a question of their right. They sav thrt 
they have a common law right to have the dispute deeded m the ordina^ 
wav -in a Court of law. Bavar. .1.. decides that they have not hot that 
the arbitrators have juri=diehion to decide it. The order is therefore, a 
judgment within the meaning of clause 1.*) of the Letters Pajpok 

Passing to the merits, Davar. .1,. seems to me to have failed to per- 
ceive the real question at issue. He thought what he had to deal with 
was a ease in which the complaint was merely that the arbitrators were 
committing an error of law hy admitting irrelevant evidence. But m 
reality the admission of evidenoe by the arbitrators was complained ot by 
the Insurance Comnanies not as an independent ground for grieyanoe but 
as the result of [lOl an unwarranted jurisdiotion assumed by the arbit- 
rators. It was not the admission of inadmissible evidence that was the 
grievanoe • hnt the tak'nv cognizance of a dispute not within the terms ol 
the reference was complained of. The question, therefore, 
arbitrators exoeeding or have they exoeedod their jnrisdiotion ? The answer 
to that depends upon a proper oonstrnotion of the terms of the reference. 

In construing the agreeraont to refer to arbitration we ought to bear 
in mind one cardinal prinoiplo— «»’z . that hy a submission to arbitration a 
party deprives himself of the right aooordod to him hv common law W 

have the dispute to which the submission relates decided by a Court o 
Law. Therefore, it must clearly appear from the terms of the submission 
thftti with reference to any point arising the party has so (deprived mnase . 
Here the dispute referred related to idamage^ or loss from whereas ® 
claim on which the arbitrators woro a^^ked to adjudicate and which they 
have held they have jurisdiction to decide, in addition to the loss or 
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damage from fire, is the loss or damage consequanti on the tortious con- 
duot of the Insurance Companies alter the hre had been extinguished. 
Mr. Inverarity has before us attempted to ehow that what his client wants 
to do betore the arbitiators is to prove that this latter loss is in substance 
loss from fire. But that was not the case made before the arbitrators, and 
I do not think that the loss alleged can be included in loss from fire on 
any reasonable view of the case, because the deterioration of machinery ’ 
from neglect on the part of the Insuianoe Companies to take care of it is 
not an inevitable or direct consequence of the mischief by fire. It is 
only where mischief arises from fire in fire insurance oases and from perils 
of the sea m maritime insurance, and the natural and almost inevitable 
consequence of that mischief is to create further mischievous results, that 
underwriters become responsible for the further mischief co incurred. See 
Pollook B. in Montoya v. London Assurance Company (1). 

The question, whether before the arbitrators or before Davar, J., was 
by no moans one of discretion. It was, in my opinion, one of excess of 
jurisdiction in the arbitrators. 

£11] Mr, Inverarity has raised the point that the petition before 
Davar, J., ought to have been dismissed because it was not signed by all 
nineteen petitioners, that this appeal is by but one of the Insurance 
Companies, and that the other Companies are not parties to it. This 
ground would have required serious consideration if we had to revoke the 
submission to arbitration ; but as the order we have decided to pass is at 
present no more than an intimation to the arbitrators of our opinion on 
the question of their jurisdiction, it is immaterial whether all or some of 
the Insurance Companies are /orwitiUiy parties to the proceedings m this 
Court. As to tue other objection that, even so far as the petition is by 
one Company, it is signed by one of its officers without any authorisation 
as required by law, the defect is a mere irregularity whion can be cured, 
if necessary, by the Company putting in a power of attorney showing the 
authority given to the signatory. And this irregularity does not affect the 
merits of the case. 

The result is that the order of Davar, J., must be discharged with 
costs, in both his Court aud this, on the respondent ; and that the arbitra- 
tors should be informed that, in the opinion of this Court, their jurisdiction 
extends only to the dispute relating to loss or damage from fire under the 
terms of the policy in each case, and not to the question of any loss or 
damage alleged to have arisen from the neglect of the Insurance Oompuries 
to taka care of the machinery alter the tire had been extinguished and 
the Companies had entered upon possession under clause XI of the Policy. 

Batchelor, J.:— 1 concur ; but as 1 am differing from by brother 
Davar I should like briefly to explain the reasons for my opinion. 

The only question, it appears to me, is what have the arbitrators 
decided, if they have decided anything ? 
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The learned Judge below was of opinion that they have decided no* 
thing, and, therefore, he declined to interfere with their order. Now, their 
order is one of which it is not easy to be quite confident as to the meaningt 
but upon the best consideration that I can give to it, it seems to me to 
decide that the [1^] reference to the arbitration does include the question 
whether the plaintiff is entitled to damages on the ground thai the 
Companies having gone into possession were guilty of negligence in not 
cleaning and not protecting the machinery. If that is the meaning of the 


(1) (1861) 6 Ex. 451 at p. 458. 

467 


1909 

Dec 

0BIOf^Ari 

OIVID. 

34 B, 1=11 
Bom. L. R. 

1=1 1. C. 
14. 


34 Bom. is ii^DIAN aiQH OOGU'i KEVOBIb tJol. 

order, then I think the appellants must succeed, for, as to the preliminary 
point tuat no appeal lie^, Ghat order on my interpretation is a judgment 
since it goes bo jurisdiction by enlarging the ^oope of the arbitration sub- 
mission and by depriving tbo appollaniis of their rights bo have these matters 
decided by a suit : see Hadjee hmaii Uadjcc llubbenb v. H'ldjee Mahomed 
Hadjee Joosub U). And it the appeal is competout, then, 1 think, it ought 
to be successful ; for the policy, the agreement to refer and the terms of 
the reference all safcisi'y me that no cla m on acooun'i ot negligence by the 
companies after they bad, as aliegO':!, gorie into posse- 'don, uere included 
in the submission That I think was hunted to the loss by fire (including 
of course the loss by water in extaigui lung the hie) and it is plain that 
a claim on this footing mu-b bo limited somewhere and that it cannot con- 
veniently embrace all poss' bio damages, now.wor remote, which could by 
ingenuity be traced up to some oonneotiou with the tire as the ultimate 
causa sine qua non. 

Now here the plaintitf’s case is that the Compauios were in possession 
from October 1906 to August 1907 at Last, and id seems to be impossible 
to hold the damages arising by roa^^ n ol tUeir neghgonce bbrougboub this 
prolonged period are such damages as lu o piopurly claimable in pursuance 
of the contract of insurance, for whoroas this oontruct refers only bo loss 
by fire, those damages would aii'^o fiom u totally diUorent origin, an origin 
which, it seems bo mo, is wholly distinct and separable fiom the fire, 
namely a neglect by the Companies ol some duty imposed on them after 
the loss by fire or water had bueome an accompli.'-hod tact. 

As to the tocbnical objictions whiob havo been urged by Mr. 
Inverarity I am of opinion that they are all of a merely formal nature ; 
that there is no substance in thorn ; an 1 that obey ougbo nob to be allowed 
to stand between us and the decision ot this appeal on its merits 

tl3] r'or these reasons, I eoucui with my learned colleague as we are 
assured that the arbitrators will gladly give etleot to any expression of 
opinion from us. 

The appellants must havo tboir costs. 

Order reversed. 
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MuhJi Trjsing V. Ransi Di- vr.u,’^ 

[‘25Gh January, 1909.] 

Jurisdiction— PrQctici^rrcsidL'nqi Stnull Ciiv$^ Ciurtt Act [XV of 1S3'3). s^di'on 3*3— 

. .. ... in il iqh Court — A’un- joiHtwr— 

Contract of uUe vnuie suojtct to mlc. oj Hue Minhnnts 'A^s^caation-^Uuie outitnq 

junsdiiitonoJ C^vri oj ..ifo ipdti inon iiuj /vrjixiui vaidn roU of goods for 

purpose o/incertiuntnj diJj\rcmos in a,$- ,j noK-juij:ivunt of MUraa-Suil bu 

bu}j 0 r for daviagcs jor non-dohv. ni-}\oa that no s fOM' r able having 

regard to rate hxea-AUgaiwn h, pLtnttjj that rate fixe.i'uas not bnuimg imil- 

rules tinre- not abseiv.a—X uBtnuiion of rules— d'rincipal and oo*^U— 

^ r*' arbitration— Indian Coiiiraei Act {IX 

OJ 1873), seUten \)S—Salc—Teniitr. 

oomnieroisl body ot 

moat ol tbe prm onul uoo moroU=.ut. iu ISjmb .y wore membfits. Its tulM 
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“osrr.” fr.” “> ~~ 

authoritj” to deoide ah fuod dhon,«! oK ' P'ovided that the -excluBive 

the AasoLtioa aoriU t Sub-Comm.ttee and 

respect to any matter conueoied wifh cuph f liberty to go to Court with 
a.on Of the Sub-oomlitterand'tre A 

the Sub-Commifctee should keee a rAnnr-?! It was further provided that 

day of the vaiua saould fix the vaida rate ii e rates and on the Jaat 

the basis of which difieceuces shmiid ha i ’ i * ? ttiAckel rate of the day) on 

cases m which oontractr^ere nof - 
merchants in Uangoon were not mAmhAr^ a were rice 

agents in Pi'S] Bombay who wo-o d toe Association, but they employed 

the il4th November 190S the-A aolni purchase nee for them and on 

tt SntSm fLLod® u“ndt"tL°^r'^' contra" t wLih XITu 

following clause;— ■•Thisoont-loUam idn contained the 

Unhecl Rice Merchants AssociaUon Eacrpar'ty s° boLrtolcI 

wuh the same ” For dehvArv nf ^Vt?a « . ^ t ^ oouna to act in accordance 

the ABSOoiation had made contracts of aX 

were purchasers and they were apprehensive thit i ^ others 

interests of tha buyers would beTsreeardl l ^ f " 

Association wus held on tbe 3Cth November i 90 fi *qi- al meeting of the 

a special Sub-Committee w^ aDDo ntpr^o^^ at wh.oh after disousdon 

persons one of whom Xs not aTXi!. rate consisting only of three 

another of whom had large oontraots'o’flX* 

Committee fixed the rate af Rs s , i o n! e Sub- 

should have been fixed at Rs 9 2-0 or Es n Plaintifis alleged that it 

rseUersfX't tt t"b ‘(IXmHtre^^fs'nor" "^ 

KLt.»BSH“““vir“ 

S“ ;^,r “'s S:S: 

On the 30th November 19Q(i Th« aum ^ j a and the market price 
Es, 1,000 claimed as damages was less than 

The defendants pleaded— 

the suit was not maintainable in the High Court. ' 

“»« w- *0... 

4. That the plaintifis were bound by the vatda rate fixed bv tha ^iih 
Committee appointed by the Association. ^ ^ ^ 

proJeedfubielt^ jurisdiction and that the suit should 

s,.!! 0.1..“ oSrs' XV s iS;. '■ “““ °' •'■• 

J’K.«tald1SoSgM> ■«» ““»0 

the plaintiffs were entitled to sue at law notwithstanding the nrovi- 

sions contained m the rules of the Association requiring all dIputL t^be 

to aXe^oh oth:^"’” “““ber" 


1909 

Jan. 26. 

Oeiginal 

Civil. 

34 B. 13=8 
I. 0.887=11 
Bom. L. R, 
273. 


34 Bom. 16 


INDIAN HIGH COtTRl BBtORTS 


1909 
Jan. -25. 

OBlOlNAL 

OlVlL. 


34 B.13=3 
I. 0. 837=1 
Bom. L. E. 
278. 


tlTol. 

(4) That at tlio meetiDK of the AesooiatioQ held on the 30th November 1906 
the plaintiG-f (through their agents) had consented to the appointment of a 
Suo (JouiDiittoe ot three persona to fix the Vdtdu rate and that they were ihero 
lore bound by the rate then fixed. 

Any stipulation that the award of an arbitrator shall be accepted as final 
restricts tue rights ul contracting parties to invoke the aid of tne ordinary 
Courts and to that extent is void. 

The ofleot of section 28 of the Indian Contract Act (tX of 1872), section 21 of 
the Specific llchol Act U of 187 i), roid with the related sections of the Indian 
Arbitration Act (IK of ISJ'J) and of the Civil Prooeiure Code dealing with 
arbitration is that a person may not contract himself out of bis right to have 
recourse to Courts of law but in the event of any party having made a 

lawful agroomonii to refer a mutter of dillecenoe to arbitration ag a condition 
pcoctdent to going to law about it, the Courts will recognise the agreement and 
give ofioct to It bj staying proceedings in the Courts. 

The plainfaitis filed this suit to recover from the defendants the sum 
of EiS. 710-6-8 as damages for breach of contract in failing to deliver cer- 
tain bags of Rangoon noe which the plaintiffs had contracted to buy and 
take delivery ot by two contracts, the first of which was dated the 22ad 
October 1906 and made between the defendants' firm of Gangi Narsi and 
the plaintiffs' firm of Muiji Dbarsi, aud the second of which was dated 
the 24th November 1906 aud made between the defendants’ firm of 
Gaugi Narsi and the firm of Ravji Narsang who wore the agents of the 
plaintiffs in making the contract. The two contracts were made subject 
to the rules of tho Bombay United Rica Merchants Association. 

The defendants denied that the firm of Ravji Narsang were the 
agents of tho plaintiffs m making the second oontvaob so that the plain- 
tiffs bad any right of action in respect thereof and they submitted that 
inasmuch as the sum claimed by tho [16J plaintiffs as damages in respect 
of tho first oontiaot did not oxoeod Rs, 1,000 the High Court had no 
jurisdiction to try this suit. Tboy further alleged that the firm of Khoorpal 
Uunger.'-ey was a partner in tho plaintiffs’ firm of Muiji Dharsi and was 
chereloro a ueooseary party to the suit. 

Without prejudice to the above contentions the defendants also 
alleged that they weie at all times ready and willing to deliver uhe said 
bags of rioo to the plamtiiffs, but that the plaintiffs never asked for 
delivery. 

They denied that the plaintiffs had suffered any damage and they 
disputed the price of the nco on the due date. 

The dotondants further alleged that according to the rules of the 
Bombay United Rica Merchants Association subject to which the con- 
tracts in suit were made, tho plaintiffs and defendants were bound by the 
rates fised by the Association and that tho rata so fixed for the vnuia 
for which the said contiaotis were entered into was Rs. 8-110 per bag 
upon the footing of which tho defendants bad become entitled under the 
said rules to recover from the plaintiffs the sum of Rs. 481-9-0 in respect 
of the first contract referred to and the defendants counter-claimed 
accordingly. They further counter claimed against the plaintiffs in res- 
pect of three contracts dated the l2th, 14th, 16th November 1906 under 
whicti the firm of Ravji Narsang purchased from the defendants for Iho 
same vaida 670, 1,340 and 1,340 bags of rioo at the respective rates of 
Rs. 8-14-8, Rs. 9-0-2 and Rs. 8-15-11, aud alleged that in respect of these 
throe oontraots and tho second contract abovementioned they became 
entitled to recover from the firm of Ravji Narsang the sum of Es. l|381*l4-0 
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St.”™, ° »■'> =•« e™ ..ae, 

JS,aTK:°6a ”” ««' «"»• 

Th^/rSf Kho^I^n^ defendant, :_ 

should have bean joined as a^^or^inbiff the P'aintiffs and 3 J B, 13=3 

bu,k V. Ramlall Kolndoo Motilal R^L ^ ^'*Tu"u 

ram (3) ; Aga Gulam Husa n v ^ D Rn, uT J. • ffari- 

the Un^iJed'Se MeThTn^sTs^^^^ ,1° of - 

its decision. See Eules 14, 29 4 46 wl given 

P. 675 ; Sco« v. Av^ry (6) ■ sZrri,r V}^rn 7 

Fire Asmranoe Go. (8? ’ " = 2’ra*n,r v. P^ioeni® 

The plaintiffs never asked for delivnr,, i-i... 1 ^ 

very orfer. Uulji 8»»i«y,V v. N«<ii«6Ui'ffivLL^i 

.ai,S';”59°5°‘"‘°‘ “ '■'^ “' “’«■ ““ =»i™ »» S.„e ,5,b 

lot in M, eomler.ol.im. ” *'” a»f»"a»l» wbloh w, ,sU 

Kirkpatrick Unverarity and Jinnah with himl for fi,» 

The onus of proving that Khoornal reorlT • :~ 

defendants. ^ Qy is a partner is on the 

d.r.aa°e,tei K* P'“- 

^ The .ere. .,.a by fb’ ittr^KlTo Tplv •'“>• 

red bv limitation. necessary party was added they were bar- 

The plaintiffs are entitled to bring this snif, Tv,qIi * l 
when the summons taken out by the defendants to decided 

nnder section 19 of the Arbitration Act, was dismissed S der!f'’°f 
did not appeal against that decision. We relv on' Una / °.® '^®^®°'’8nts 

Ifo. 21 ; ArbililL C(,X onffi S' t A *®”>- 

V. Chtm^er ffanldll; Crisov. A'Vard(li) ' Chiinder Dass 

The following rules of the Eice Merchants AssoeiftHor. worr, 
referred to in the argument as well as in the judgment •— ^ 

tt’c'oS 


(1) (1883) 7 Bsm. 217 

(3) 11881) 6 Cal. 816.’ 

(8) (1892) 17 Bom. e. 

(4) (1897) 21 Bom. 412. 
(6) (1901) 26 Mad. 26. 

(8) (1866) 6,H. L. 0. 811. 


(7) ri902] A a 448 . 

(8) 11892) 66 L T. 826 
Ifl) (1890) 15 Bom 1 

(10) (189«) 21 Mad. 878 at r PS® 

( 11 ) (1879) 6 Cal. 498. " 
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theae rulag. If an? p^rty doea not r'^gpe'Jti auoh deotaiou th^n \vhat 0 vei; ordet the Sub- 
Goramittee or the A-gooiatiin shall make against him bo ehaU have to submit fee and 
if he does not subniit his name shall be struck off from the records of this Assooi^tion. 

Rule 29 — For trin'^aotin^ all the above-mentioned bu=inefl9 relating tovaidaMo. 
so’td^is (transiotioQSk this Sub Committee shill meet daily in the rooms of the AssooU 
ation from 3 to 5 o’olook. It shall keep a note of the daily vatd i ra^’es and if the 
purchaser refuses to take tho go 'ds appettainiog to a ooatraot or if the vendor fails to 
1 give delivery of tho goo 's sold or fails to give delivery in accordance with the terms of 
the contract or if any part? to the oontr.iot commits any default whatever then as to 
any d mages on socount thereof which the ^ub-Comniitteo shall fix and award or any 
other kind of order which it ma f make each party shill have to abide by the same 
and as to any decision which tho Sub Committee or the Association will give in any 
matter relating to a ooQtriOt each patty to the contract shall be regarded as bound by 
the same. 

T^wfe 30 — On the due date, that is on tho last date mentioned in the oontraot, 
this Sub-Comrti'ttoo will gottle the rats of that puiufl. Kveii it thfkt rate be less of 
higher than tho rvte of that day yet each of ths parties to the contract shall consider 
himself bound bv the said rat? so fixed. And in aosordinoe therewith each party 
ahall have to Geish receiving or miking payments on account of his profit or loss 
within tweaty-four hoars after the due d ite And if the oootriot goods shall have 
been sold legally t'len each p.artv sbaU hive to regard the diflerence between the rates 
realised by tho sale and the oootriot rite as profit or loss and shall have to receive Of 
make paymeots thereof immeli.itoly nftor the goods are sold- And in receiving or 
making such payments if any party to the contract make any default then whatever 
order the Bub Committee will m.iko he shall hive to abide by. 


Tlufe 3l. — On any three gentlemen of the above Sub-Committee meeting at the 
Association rooms they can transact all the buainoss of the Sub-i''ommittee but with- 
[19] out the ainotioQ of tho Presidect or Vioa-Presidont and Soorotarv they shall not 
be able to give any deoi -ion and a decision given without euoh sanction shall be oon- 
sidered null and void. 

Rule 3.*) — If tUifO be any disputes or business relating to Pdfdnna sofidus (traus- 
aotions) which have oonnootion with any member or raom‘mrs of this Sub-Committee 
or in which be or they am in any way ooDoornol or interested then the deoigions 
thereof or any busiuoss whifcever in oonuaoti m thorowi'h shaU not be given or done 
until other in iependont appoiatmoits arc nude i i ;dioe of such member or members. 
But on such oonious arising this Sub-Oommittoc shall at onoo 0^11 a meeting of the 
Managing Oommitcoo of tho A»sociatiOii imd from out of thorn shall get tho necessary 
number of indopen lout gootloraen aocoint d in the plaoos aforo^aid and a'tor that the 
new Comni'tteo formoi as .foro4iid inoliiding thoso now gentlomon shall transact in 
accordance wiih wh.t ig writt'Ui above all bunoegs relating to tho aforosiid dispute! 
and thoie deoisioas shall bo fogardod as the decisions of tho Sub-Commitleo and auoh 
deoisioQs shall bo regarded as having baon given in pursuance of tUoao rules. 

nuie 87 —All powers to milto ohaagos <aud) alterations in tho appiintments of 

tho gontlemen appoicted on the Sub-Corn ni'toa and to fill up thoir vioiaoies and also 

to make altoratioas or amoudments (or) additions in lor to) those rules, rest with the 
nice Morchants Association.” 

Btjic I'i — Of tboi8 rulo., if any rule be fouad deteotiva or unoertniu in raonnine 
or ehouli It liApp^Q tliU oa euy ouo.e.oa the Sub-Oommittea ie uoitbla to do its work 
or 19 uaab lo to do iti work m o aaiisf.iotory mruner in oonformitv with these rules 

nel n ^ I" V matters. ftU 

per(0n9 oonojrnud ehvll be bound tlioroby. Rut iu oonueotiou with the oontruoU mad# 

no nlrtvTn “ ^ 'uncutloa with iinv kind of b.isineea reUtinR thereto 

rher 7n r “*• '"’'’'■‘y to M to 'o irt in unv w»v with roRotd to 

the bub- ointnit.oo or tho A99ooia,tioQ; in other wordf, it ie to bj undoretoid th.t every 

person ontotinR int I oontr iota in uooordiinoo with whot is written above nnooints bv 

L to%irJdoo‘ision''wh’T'“n h" «’ arbitrator and final umpire and 

be relr loH the \rur 1 ‘“o '"ith these rules the same shall 

totrreontrroV.b.n 7 ‘'"'V''; ^’®'“« ‘''® ®«'^> person entering 

‘ ^ ® before the Sub-Oommitteo or the Assoois ion lot 

to Tmoro! ‘w ““i? *®‘ ' '« be m.y not h*vo been able 

ha oan Ro to Court V with those rules thou in that ease 

oan go to Conrt only to enlotoa suoh deoision and it shall be considered that^evety 
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ot k£»p.1 D "S.” “’* S™ 

thafi question plainly depends upon the^dfliL ^^0 answer to 

tion of faot, whether the firm of f201 KhoorMl°Dn°° ^ /’^^ther ques- 

knowledge. Both he and Khoorpal Dn^«2n ‘lie plaintiff’s 

out the suit whether a partnership existed between them!” 

Dungersef /s Ptintiff bhe’dismLs^r^iPh 

any suit to be defeated for misjoinder or nl ^ode, forbids 

defeated for misjoinder. But as in Bnulanrl ^ be 

include non joinder. Yet therP is m^e hPf S 

non.j-oinder. Misjoinder can do the dZlnt 1° S 

him a witness, which is what the defenS^uZ^u making 

Mse, might give the plaintiff an unfair advanff flone in this 

Many questions which might be nnf- Z throughout the trial 

efl party, must be, when the cPurt cLef trw" ^“^®by an interest- 

would apply to the samJ stftlei ^d bv ^bich 

and evading awkward %uest’iors kS ^‘rengthening his case 

of facts which if proved would have entitled W by a denial 

having that person added at once as ,a 00 nlatnHff 'Psist upon 

oufj the trial secured exactly the advanfiatJAc u u j through- 

that merely adding that^erson it does selm 

formally at the time of judgment is from tho ^ co-defendant 

no remedy at all of the wrong whiT view, 

like this, if the Court finds when the trial ic a case 

analysis of much evidence and Inna ’s ever, upon a painstaking 

^1] that the faot which the plaintiff deded^ k °d “rgumentg, 

the faot had been admitted, thlt person '’b®“ ‘bat if 

been made a co-plaintiff or ^ been and would have 

question whether the plaintiff should’be^Tl? *''^d it is a serious 

well, it does not matter now the^ConrhZa T-f say, 

thaft amounts to this that fcho ¥\i • i*™? the man For 

p„i4; ‘o .b. („I w z 

while It really is not of that quality is on Ki * °®''tein quality, 

that might otherwise have ber 'i^'^retl ' 

have turned out damaging admissions, aU ^LL^fetplTt? 

The oases cited under the old 1 p.,„ ‘ 'mpunity. 

a=i..a„fs rigb. b,v= i*;, i. to 
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„nq this respeob, bbafi the suibs were aismissed beoauso by bha bime bbab bha 
JAN 25 Courb b^ad found on bha faobs bbab obhor parsons were parbners and wera 
— ■ naoespaty parbies, bhe claim had againsb bbem become bime-barted. 

OBioiNAL i^athu Bhagvan (1) and Ramsehuk v. Bamlall W- 

The principle I have in mind is essenbially bhe same, resbmg on ib bhe iighb 
81 8^13=3 as a righb of bhe defendanb bo have parbners made parbies bo any P^toer- 
1 . 0. 837=11 ship suib brougbb againsb him ; bub ibs applicabion, in bhe way I have 
B“">- suggested above, would go further, and on a divergent line, from the 

aubLibies on which defendant relied. Nor do I see any way of getting 

over the plain language of the Code. . . t 3 3 

Defendant has contended that this is nob a matter of procedure, and 

therefore that the decision ought bo be given under the old Coda He 
relies on section 45 of the Contract Act. Bub waiving bhe first Parb of 
that argument, ib appears that whilo bhe English Eule was so 
only directly to cover oases of misjoinder it was in praotioe extended bo 
cases of non-joinder ; and presumably the Courts in India would follow 
bhe English Judges. Nor am I able bo accede to the argument that this 
is a matter of substantive right rather than procedure. [22] Certainly 
it is the defendanfs right, if ho can show that a person is plaintiff s part- 
ner to have that person made a party to the suit ; but it is inattor of 
procedure how that person is to bo made a patby, and also what the effect 
of his not having originally been made a party is to have on the course of 
the suit. All this is speoiffoally provided for in O. I, r. 10. True, the 
words of that rule appear to contemplate oases whore the misjoinder or 
non-joinder are attributable bo hona fide mistakes, whereas here there can 

be no question of a fiona /ida or any other mistake at all. Still the fact 

remains that the law says bbab no suit shall be defeated for non-joinder, 
and as non-joinder is all bbab the defendant alleges, I do not see how he 
can succeed in his further contention that if ib is proved, bhe Court must 
dismiss theisuib. I should be only too glad bo bake that view if I felt able 
to do so But as I am quite unable to road any such qualification as would 
be needful bo validate the defendant's plea, into the words of the law, it 
follows that even, should I on the question of fact find against the plain- 
tiff, I could nob for that reason disipiss the suib. And merely adding 
Khoorpal Dungersey as plaintiff or defendant would nob, as far as I can 
see help the defendant now in any way, or assist the Court in more 
bhorougbly and labisfactorily disposing of what is in issue between the 
parties. So far as the defendants might stand in need of protoobion againsb 
another suib in respect of this elaim by Khoorpal Dungersey, it is sufficient 
to note that that firm has on oath denied that it has any interest in this 
oontraot, so that it would not be in a position afterwards to advance any 

claim upon ib. 

Thur. ib becomes of oomparabively libblo imporbanoo bo dooide now 
whebhor Khoorpal Dungersey is or is nob the plaiubiff’s parbnor. Bub as a 
greab deal of evidonoo has boon led on bbo poinb and a good deal of argu- 
menb addressed to ib, ns in various ways ib has run through the whole 
case, colouring many parbs of ib, I think ib as well briefly bo resume bhe 
evidence, and sbato my oonelusiou upon ib. [His Lordship then discussed 
the evidence upon bbo quosbion of partnership and oonbiuued.] 

I hold that there was a non-joinder, and bbab Khoorpal Dungersey 
ought to have boon a party plaintiff. But I do not [23] think in view 
of what I said in beginning bo deal with this preliminary point, and upon 
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a careful considerabion of the scope and intent of O. I, r. 10 that I need 
not make any order adding Khcorpal Dungersey as plaintiff or defendant 
or that on account of the non-joinder I can dismiss the suit. 1 must pro- 
ceed to dispose of it as it stands, limiting myself to the parties already on 
the array and the matters in issue between them. 

The next point which is likewise of a preliminary nature arises on 
issue 11. Shortly it comes to this, whether the plaintiff is precluded from 
coming into Court until he has exhausted the remedies provided for any 
members of the Association dissatisfied with a decision of the Sub-Com- 
mittee ? It might be put in other ways but that is the real meaning of it ; 
and I may observe that it has been much blurred in argument by a 
failure to keep it wholly distinct from one or two other cognate questions 
which will need to be separately dealt with and answered. The rules, as 
I understand them, provide that the Sub-Committee shall fix the vaida 
rate. That is one thing. Next, that all disputes arising between members 
of the Association shall be referred to the Sub-Committee. That is 
another thing. Then further, that no member of the Association shall go 
to law about any such dispute until he has obtained the final decision 
of the Association and then only bo the extent of enforcing that decision. 
That is still another thing, and the thing with which I am at present 
concerned. I do nob think that the point presents any difficulty. The 
statute law on the subject is contained in section 28 of the Contract Act, 
and section 2i of the Specific Belief Act. The effect of those sections 
read with the related sections in the Indian Arbitration Act, and in the 
Code of Civil Procedure dealing with arbitration, is that a person may not 
contract himself out of his right bo have recourse to Courts of law ; but 
that in the event of any party having made a lawful agreement to refer 
the matter in difference to arbitration, as a condition precedent to going to 
law about it, the Courts will recognize the agreement and give effect to it 
by staying proceedings in the Courts. The principles underlying this 
branch of the law have I think long been clearly settled. The series of 
deoisions starting with Scott v. Avery (1) lay down the rule to [24] which 
statutory enactment has beeq given in section 28 of the Contract Act. 
And the question is whether the defendants* contention, if found to be 
correct, brings this case within the rule. 

First, it is to be observed that the contract in suit was made on a 
printed form supplied by the Association. That form sets forth the terms 
and conditions upon and under which the contract is made. It has been 
argued for* the plaintiff more than once that he is not a member of the 
Association, and it is therefore suggested. I would say, rather than conten- 
ded, that in working out his liabilities under the contract form, he is entitled 
to be treated with more liberality than a member of the Association. I do 
not think that need be seriously considered. The contract was made 
for him by an agent who is a member of the Association, with another 
person who is also a member of the Association. The plaintiff was an un- 
disclosed principal. The defendant knew nothing about him; ha made his 
contract with a member of the Association, on an Association form, bind- 
ing both parties to the contract to abido by the rules of the Association. 

It cannot be, and I do not think it has been directly contended that the 
plaintiff is not as much bound as his agent would have been bound had he 
been in reality, what he appeared to be, viz,, a principal. This is not an 
isolated dealing; the plaintiff in employing Eavji Narsang knew quite well 
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V)hab sort of oonbraols he rras empowering him to make ; and what he did, 
what the agent did I mean, in the oxeroise of his delegated power, appears 
to have been entirely within the scope of his ordinary and legitimate 
authority as plaintiff's agent. Moreover for one part at least of case 
the plaintiff himself strongly relies upon a rule of the Association 
by reference into this contract. It does not therefore lie in his mouth to 

repudiafee other rules oimilarly imported. 

Exhibit A is the oontraot in suit ; it contains these words : 

“ This oontraot is made subjeot to the rules framed by the Bombay ^mted Eioo 

Merchants Assooiation. Baoh patty is bound to act m 

All other conditions relating to tho kabala, ate m aoootdanoe with the alotesaiO 

tales. Eaoh party admits that he is fully aware of the same. 

[25] Rule 14 says 

“All kiada of disputes relatiug to 'iiajdana sondas shall be decided only in the 

manner mentioned in those rules, and the exolus. vo authority >“ f and tt 

fluohdisDutea shall according to those rules rest with the Sub-Lommittee ana jne 
Is^ocia ^ the Assooiation as mentioned m these 

fmes br?ng an end to or decide the matters placed before them, as ‘'‘eJ 
ptoper^and eaoh patty to the k^bali shall bo deemed as bound to accept the same as 

final decision.” • • \ 

Now I may observe on tibat ab once that ill goes beyond the principle. 
It does amount to excluding tho jurisdiction of the Courts altogether ; sea 
Coringa Oil Company, Limilid v. Koeglcr {.1). Any stipulation that the 
award of an arbitrator shall bo aooopted as final does restriot the rights 
of the oontraoting parties to invoke tho aid of the ordinary Courts, and to 
that extent appears to me to be void : see Banga v. Sithaija'^). 


Then the rule goes on — ■ 

“And any party to tho kabalat shall bo at liberty to go to a Court in oonnootion 
with tho aforesaid soudas, only for tho purpoao of onforomg the decision that is given 
in aooordanco with what is writton in those rules.” 

Thak again appears ko me to go a long way beyond khe principle. 

The rule concludes wikb a penal clause providing thak if any member 
does nok abide by whak has been quoted his name shall be struck off from 
the Association. That, I think, is within its powers, but it is nok a matter 

into which I have now to inquire. t?- i. *4 

Then comes rule 46 which is of a very sweeping character. First, it 

vests a general meeting of the Association in the last resort with plenary 
powers to supply all dofioionoios in tho rules themselves and all disabili- 
ties on the part of tho Sub Commiktoo, Aud it says that all persons con- 
cerned shall be bound by whatever decision may bo arrived ftt by that 
body in regard to such matbors. It continues — 

“ Bub iu oonncotiou with tho kiibalas ruado iu purauauco of tho30 rules, or in 
oonnootion with any kind of bugiucaa relating thoroto no party to a kabala shall bo 
at libotty to go to Court in any way with regard to tho ^aid A:ii6ii las [26] so long as 
he may bo able to got all kinds of lawful dooUious from tho Suh-CommiUee or the 
Bioe Merchants Assooiatiou. In other words, it is to bo understood that every pec^n 
or persona ontonng into tho kahalas in aooordanoo with what is written above appointe 
by those rules the Sub-Committeo and tho Assooiation as its arbitrators and final 
umpire, and ns to tho decision which will bo given in aoootdanoe with what is written 
in these rules, tho same shall bo regarded as tho arbitrator’s award.” 

I pause to remark tho ambiguity of such words as “all sorts of lawful 
decisions.’’ That of course loaves a very wide door open. Any one may 
say, as the plaintiff now says, that he could not obtain any sort, let alODQ 
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all sorbs, of lawful decision oub of bba Sub-Commibbee or bhe eaneral 
assembly of bba Assooiabion. 

The rule goes on — 

P®'3on entering into a habala sbal! have to go before 
*‘‘® Association for getting any matter relatinf to the 
ftaboiadeoided. and If he may not have been able to enforce the decision given by 
them in acoordanoa with these rules, then in that case, he can go to Court Lly for 
enfocoiDg suoh dioision. ’ ^ 

Tbab is bba rule upon which bhe detendanb chiefly relies. Ib is of 
peculiar imporbance as consbibubing bhe Sub-Commitbee arbitrabors, and 
bhe Assooiabion bhe final umpire of all mabbers in dispubes over vatda 
soudas. ^ And bhe quesbion of course is whebher to that extent ib is not 
quite a lawful agreement which the Courts would enforce. So much of ib 
M compels members to accept any decision as final, I have already said, 

is in my opinion unlawful, and would nob be recognized bo the extent of 
shutting any member of bhe Association oub of the regular Courts. 

Now although the plaintiff did nob submit his grievance in person to 
bhe general assembly of bhe Association, he lost no time in protesting 
against the rata fixed at the meeting of the 30bh November 1906, 
and as a matter of fact a general meeting was called, and all that 
IS m contemplation in Bute 46 seems to have been done. It is true 
that the plaintiff was not present. But that was his own choice He 
refused to attend any more meetings of the Association after the 
doth November, because what had happened there had, he says, convinced 
jiim that he could not hope for fair treatment. But he sent in lawyer’s 
letters, and therefore made it plain that he had a grievance of the 
L27J kind contemplated. Then the Association called a meeting and we 
must suppose that all that the plaintiff had advanced in his letters was 
duly considered, with the result that the proceedings of the meeting of the 
30bh November and the rate fixed at ib were confirmed. So that really 
the only question open is whether the plaintiff can come into Court to 
question the finality of that decision. I am quite clear that he can. To 
hold otherwise would put a practically unlimited power in the hands of 
men who, judging from what I have seen of them in this case, are certain- 
ly not fit to be entrusted with it. Suppose that when the rate had been 
fixed on the 30th November the plaintiff had immediately filed a suit- 
then it would have been open to the defendants to move the Court under 
section 19 of the Indian Arbitration Act to stay proceedings bill suoh sub- 
mission as is contemplated in Buie 46 had been duly made ; and the Court 
would then have considered whether this was the proper course. In fact 
this was actually done by the defendants although as far as I can see all 
that bhe rules required had been done, and all arbitration proceedings 
properly or improperly so called under the rules of the Association, had 
ended. That application was heard by my learned brother Davar in 
chambers. It was apparently argued at length, and Davar, J., refused to 
stay this suit under section 19 of the Indian Arbitration Act. In those 
circumstances especially having regard to the fact that the general body 
of the Association did meet and decide the points upon which the plaintiff 
now craves the judgment of the Court, the question narrows down to this, 
is Bhe plaintiff shut out by any term of his contract from coming into 
Court and challenging the finality of the decision made against him by the 
Eic 0 Merchants Assooiabion ? If he is, then ha is most certainly deprived 
of his ordinary common law right. For there is no decision in his favour 
which he could, according to the rules, come into Court to enforce. So 
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4000 that bi 5 position would be this. He bad a serious controversy with 
JAN. 26. members of the body, involving charges of partiality and cmscondaot but 

he IS wholly precluded from agitating those matters in a Court of law in 

OEiGiNAi. terms ot the rule^ to which be is a subscribing member. The absur- 

dity of this contontion is that it shuts every dissatisfied [28J party out or 
84B.18=S Court. It is only those in whose favour the assembly of the Association 

La 837=11 has pronounced that may goto Court to enforce that decision. Those 
Bom.h, R. against v7hom it has dooidod have no remedy. That I think is a proposi- 

tion which needs only to bo stated to carry on its face its own refutation. 
Doubtle-s the Association may expel, if so advised, any of its members 
who break this rule and insist upon bringing their grievances to trial in a 

Court of law. 

But assuming for the purpo-es of this discussion that the procedure 
provided for the settlement ot disputes by the rules of the Association is 
really procedure by arbitration, then at most it might ha contended that 
uctil any dissatisfied member had tried his ohanoes in the way provided 
by the rules he could not be board in a Court of law. And that brings U9 
back to this point, that if there is anything at all in this contention it is 
exactly V7bat would be material in any contention of the same kind ad- 
vanced under section 19 of the Indian Arbitration Act. And that again 
is always preliminary, and is to bo decided t/f liTniuc, as it was decided in 
this suit. Suppoamg that Davar. J., decided it wrongly, and I should be 
very stow to think that ho did, what is the result ? Only what might 
always happen, viz,, that a roferonoo to arbitration had proved abortive. 
Courts are not infallible, and as long as they have to decide in each case 
brought before them whether a suit ought or ought nob to be stayed for 

the reason given now by the defendant there is always an equal chance 
that it will not be stayed. To go beyond that and, at the close of the 
trial, to contend that the plaintiff cannot have the benefit of the litigation 
at all (if he should prove successful), hooauso a reference to arbitration 
was not carried out in whole or in part, seems bo mo an extremely strange 
proposition. Indeed, I do nob really knowhow the defendant would work 
it out If the Court wore to hold that l\ulo required reforonoe of 
the particular matters now in suit to the arbitration of the Sub-Com- 
mittee and after them to a general meobing of the Association, does the 
defendant say that the Court should dismiss the suit and remit the 
plaintiff to where ho stood in December 1906 ? What would bo the 
result of that? Only that the plaintiff would have to go through the 
[29] form (if ho oouid get anyone now to listen to him) of appealing to 
the Sub-Committee and again to a general msoting to rescind all the re- 
solutions and acts done and passed in November and Deoember 1906, fail- 
ing which I presume he would havo to lo-opon this suit and pursue bis 
remedy once more through exactly the same tedious and expensive litiga- 
tion. If the defendant was dissatisfied with Davar, J.’s chamber order why 
did he nob then appeal? I am not aware of any law or principle which 
could he vouched for the extraordinary propoaibion that a suit which has 
after a long hearing come to an end should be stayed for the purpose of 
sending one of the parties back to an already pro- judged arbitration. I 
must thoroforo overrule that objection and find upon tho olevonth issue, 
that the plaintiff can havo tho judgment of the Court on tho matter put in 
issue before it, nobsvithstanding anything in Kulos 11 and 46 of tho Rice 
Merchants Association to the contrary. 

Seemingly connected with and roforablo to tho same prinoiplos as the 
Question just dealt with is another, uamoly, whether tho plaintiff in Uiis 
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suit) is bound by tiha ratie fixed by bha Sub-Commifebee or ibs delegates at 
the meeting of the 30bh November 1906. Whofcber the fixing of the vaida 
rate, under Rule 30 of the Association, is. when all the rules are read boge- 
bner, bo be regarded as the award or arbitrators, the result of a referenoe bo 
arbitra^on, or only so by a loose analogy, it is plam that this is an altoge- 
ther different question from that which disputes the plainbiff*s right under 
the rules bo come into Court at all. For assuming that this is an arbibra- 
tion award, It has bean given. It is finished ; the arbitrators &refuncti 
mcto. And the plaintiff, as far as that award is concerned, and that onlv, 

*^°^’^** challenge it on the ground 
that the arbitration itself was improperly procured, or that the arbitrators 

were parM or were guilty of misconduct. It is only when we read Rule 

14 with Rule 46 that the preliminary question takes definite form. 

It may very well be doubted whether when wa read Rules 14, 37 
and 46 together, the Association meant to leave anything open for subse- 
quent challenge or dispute touching the rate [80J fixed under Rule 30 
All the disputes which are contemplated seem to be disputes between 
member and member about vaida and other contracts, nob a dispute about 
the correctness of the rate decided upon to be the standard of settlement 
In that connection it is important to pay careful attention bo the wording 
of Rule 30. The rule says nothing about “ impartial ” persons. It only 
says that the Sub-Committee shall fix the rate ; and all members of the 
Association shall be bound by that rate ; and shall pay or receive differen- 
ces on the basis of it, and that should any member make default in sett- 
ling on the said basis, ha shall be subject to any orders whioh the Sub- 

Uommibtee may make in that matter. Now it looks as though the con- 
cluding clause contemplated possible disputes to arise after the rate has 
been fixed, and Rule 37 provides inter alia, as I understand it, for the sett- 
lement of such disputes. Then no doubt it would be necessary that the 
persons entrusted with making the settlement should not be the parties 
to the dispute, and should in that sense be impartial. But considering the 
nature of the Association and its composition, it might very well be that 
no quorum of " impartial " men. in the sense of men having no contracts 
for the vaida, could be found; and so I suppose the Association would not 
insist upon that special qualification. And as a matter of fact when we 
look into what has been done it is dear that the Sub-Committee hag 
comprised men who had vaida contracts. If. as the plaintiff now contends, 
it should have consisted of at least ten or eleven memberg, it is obvious 
that it might frequently have been impossible to find so many or any- 
thing like so many out of a body of, say. forty or fifty, all rice dealers who 
had no forward contracts. So that while no doubt, under the general 
language I have already quoted from Rule 46, all these proceedings are 
declared to partake of the nature of arbitration proceedings, the only pro- 
ceedings which might be thought to bear a close analogy to. and be govern- 
ed by the principles applicable to what the law understands by arbitra- 
tion, are those which would be called for when a dispute had arisen 
after the fixing of the vaida rate, between members of the Association 
upon other points of settlement. And it is only when a member has failed 
to have recourse to those proceedings [ 31 ] before coming into Court that 
the preliminary objection could properly be taken, and then, it appears to 

me, only in a particular way, by motion to stay the suit till the agree- 
ment to submit to arbitration had been fulfilled. 

That is of course an entirely different thing from the contention I 
now have to examine, that the plaintiff is bound by the vaida rate fixed 
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on the 30bh November 1906. For rightly or wrongly that was fixed. If 
the plaintiff be hold to have agreed bo submit that question to arbitration, 
nolens voUns he has submitted it to arbitration. He says he did not want 
bo; that he was dissatisfied with the arbitrators, and still more dissatisfied 
with their award ; but at any rate the award was made. The resultant 
'84 B. 13=3 question is the common question whether or not the plaintiff is entitled 
I. 0. 837=11 award set aside as far as he is oonoerned on the grounds of 

^*^” 373 .' ^ misconduct, partiality, and so forth. And as to that of course there can 

be no preliminary bar at all. So that we must keep it distinct from the 
former question, which is of a preliminary kind, and if answered in the 
defendant’s favour, would result in the suit being stayed, and the parties 
remitted to the contemplated arbitration. 

Now though by analogy, and really too in the last analysis, this fixing 
of the vaida rate was an act of arbitration (for what else could it be ?), 
looking to the scope and oharaotar of all the rules together it can hardly 
be treated from the same legal standpoint as quite normal arbitrations. 
The first principles of ordinary arbitration require that the parties should 
be beard before the arbitrators, and that the arbitrators should be impartial 
(I speak now quite generally). But under Eule 30 it is plain that no hear* 
ing was contemplated or ever in fact took place since the founding 0 ! the 
Association. Nor, as I have already pointed out, is it likely that in view 
of the restricted field from which the arbitrating body had to be chosen, 
impartiality in the strict sense was made, or was ever intended bo be made, 
an indispensable qualification. In the history of the Association there 
can be no doubt that before the 30bh November 1906 many members who 
had vaida contracts sab on the Sub-Oommittee appointed to fix the vaida 
rate. And it would appear [32] from the tenor of the plaintiff's conclu- 
ding arguments that he does admit that under the berms of his contract he 
would have been bound by a rate fixed in accordance with the rules. Praoti- 
oally no doubt he would, though for the sake of oonsistonoy I must again 
point out that any contract, nob only bo refer to arbitration, but to accept 
the award as absolutely final, goes beyond the true principle. That is bo 
say, even if the rate had been fixed strictly according to the rules, I doubt 
whether any member who was dissatisfied might not come bo Court and 
try to get the rate set aside on such grounds as fraud or misconduct. I 
say the practical result would be much the same as though no such course 
were open to him, beoauso, if all the rules had been followed it is hard bo 
believe that any Court would interfere in favour of a dissatisfied member. 
But I do not doubt at all that the Court would have the power to do so 
(or sufficient reason. 

And in this connection I may take up an argument which properly 
belongs ho the consideration of the preliminary objeoblon. namely, that 
even if the rules are rightly construed to mean that it is only for the settle- 
ment of other disputes, not for the settlement of disputes about the actual 
fixing of the vaida rate, that a sohomo of arbitrators was framed, still 
where in fixing the rate under rule 30 there has been such a wide depar- 
ture from what the rules enjoined as to make the whole of that proceed- 
ing invalid, a dissatisfied member would be absolved by that initial illega- 
lity from all further duty of obodienoo to the rest of the rules. If, however, 
I am right in keeping these two matters separate, I do not think that it 
would necessarily follow that a member of the Association who was 
dissatisfied with the manner in which the rate was fixed would necessarily 
be at liberty to ignore all other provisions in the Rules, sending him 
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before other bodies of the Assooiation for redress, and come at once into 
Court). The fixing of this vaidd rate is a matter in which presumably all 
or a majority of the Association would always be interested, and in respect 
of which there would be a recurring dispute (potential at any rate) between 
those to whose interest it was to have a high, and those to whose 
interest it was ho have a low, rate fixed. And therefore the absoluteness 
with which the rule lays down the procedure, as well as the [83] manner 
in which it compels obedience in the immediate results of the procedure, 
seems to me to indicate that when the Association framed their rules, 
they .intentionally put the fixing of the vaida rate on a different footing 
from ordinary accidental personal disputes and did not contemplate any 
exception being taken to it. That view, however, I must admit is weaken- 
ed by what has happened in the present case, for after the plaintiff’s 
party had seceded and sent in lawyer’s letters, it appears that the 
Association did reconsider the question and (in the absence of the plaintiff 
who refused to attend) reaffirmed the vaida rate. 

But the really important question which arises as soon as we have more 
or less successfully cleared the way. to it through the intricacies of these 
Rules, seems to be whether in the particular instance any member of the 
Association is bound by the vaida rate^fixed on the 30fch November 1906 ? 
The plaintiff says no, for the followingjkmong other reasons : — 

1. That the whole proceeding went on in violation of the rules. 

2. That one at least of those who served on the Sub-Committee to 
fix this vaida rate was not a member of the Sub-Committee at all. 

I admit, says the plaintiff, that I was bound to accept the rate fixed 
for the vaida, in accordance with the rules but I was not bound because 
I never contracted to accept a rate which was fixed, not according to the 
rules, but in a manner which certainly I had never contemplated, and did 
not assent to. And it was added that what happened at the meeting when 
looked at in the light of this contention was immaterial, the point being 
not whether protests were or were not made, but the fact that the rules did 
not anthoriise what was done. 

There is however a way of looking at this question which would, or 
at least might, make the plaintiff's conduct at the meeting material. For, 
if although owing to differences of opinion the original intention of ap- 
pointing a committee of twelve in accordance with the rules could not be 
carried out, yet the plaintiff and all others present did consent bo a sub- 
stitution of I another [34] tribunal for the tribunal provided by the rules, 
then to that extant it might be reasonably contended that they made 
Ransi Devraj, Amarohand and Morarji their arbitrators for the purpose of 
fixing the rate, and would in consequence be bound by the award given, 
unless it could be shown that it was procured in such a way that a Court 
of Justice would set it aside for that or some other sufficient reason inher- 
ing in the composition or conduct of the arbitrating body. 

Now let me look a little more closely in the materials upon which 
the rival contentions are based. When the Association waa founded, or 
at any rate when the rules were drawn up, in March 1902, rule 2 appoint- 
ed the Sub-Committee. It consisted of four 6x officio and eight appointed 
members. The rule does not say that the Committee shall consist of 
twelve persons. It merely names twelve persons, and constitutes them 
to be the first Sub-Committee. But it does appear to mean that four at 
least (the ex officio members) shall always be members of the Sub-Oom- 
mittaa, and i the' implication of course is that the total number would 
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inno exoeea four. Ou bhe other hand, I do not find anything to lend colour to 

JAN. «. the oontention that twelve was the minimum number or that there was 

(uoless wa bake the four ex officio members fco be an ureaucible mimmum) 

OBiGiKAL any minimum number. And looking bo the course of business m bhe 

Assooiabion and whab wa know has been done and passed unquesbioned, I 
43 B 13=» doubb whebher Ihere is as much force as the plaintiff thinks in his argu- 
I. C. 887=11 menb that bhe Sub-Commibhee of November 30bb was moompebenb because 
Bom.L.R. it consisted of only three members. All sorbs of business is enbrusbed bo 

this Sub-Commibbee. which is no doubb a standing Sub-Commibbee. 
And rule 30 certainly says, this Sub-Commibbee shall fix bhe vatda 
rate Bub I am nob prepared bo go bhe length of saying that bhab 
means necessarily the whole of this Sub-Commibbee. We must remem- 
ber bhab bhe rules are very loosely, often very badly, worded. They 
appear to have bean drafted by the Bice Merchants themselves without 
legal assistance. And I look upon them as intended bo give a general, rather 
than an absolutely and rigidly aoourabo description, of bhe manner in 
which bhe internal business of this Assooiabion was to be conducted and 
[35] its disputes were to be composed. Some olasbioity of oonsbruobion 
ought I think to be permitted. And it is shown that on one previous 
occasion at any rate the vaida rate was fixed by four members only. No 
exception appears to have been taken by anyone to that departure from 
the ordinary procedure. The ordinary procedure, I may add, appears to 
have been to nominate some twenty members or so and then to select 
twelve from them at the meeting called to fix the vaiia. Now that again 
shows how difficult it is to keep to any liberal inberprebation of bhe rules. 
For as far as this record goes, unless I am mistaken, the Court has not 
been told that the number of the Sub-Committeo was so much enlarged 
as to make bhe naming of twenty persons, all members of it. possible. 
And yet naming others who were not members of bhe Sub-Coramibtee as 
eligible for selection to fix the vaida seems to imply that the literal ap- 
plication of Rule 30 bad ceased to bo insiHtod on. If in bhab important 
particular, a particular be it noted on which the plaintiff much relies when 
he objects bo the inclusion of Morarji in this Sub-Committee, then why 
not in other particulars which are not oven pre'^oribod iotidem verbis by 
the rules, such as the minimum number, and so forth. 

However that may be, the material facts are bhab bhe Assooiabion, as 
all such Associations naturally would, iuoludes buyers and sellers, or as 
we may call them for oonvonienoe Bulls and Bears. The Bulls want a 
high rate fixed ; the Bears want a low rate fixed. And underlying all this 
is of course a suspicion, to put it no higher, that a considerable number 
at any rate of these so-called vaida contracts are purely speculative, even 
gambling. The Bulls moan to force a high rata and so profit by tha 
differences ; in the same way the Bears want to force a low rate and in 
their tarn make their profit out of differences. In such contracts it may 
very well be doubted whether bhe parties have in ooubemplabion anything 
more than bhe differences upon their speculative dealint^s which will be 
determined by the vaida rate. Plaintiff was a Bull and the defendant 
was a Bear for this vaida. A few days before due date, plaintiff 
seems to have got wind, or suspected an intention on the part of the 
Bears to force an unfairly low rate on the Assooiabion. Theore- [36] 
tioally of course the due date rate should correspond with bhe actual 
market rate. Rule 30 provides that the more fact that it does not exactly 
correspond with bhe market rate, is nob to be a ground of objection. Bat 
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lb olearJy means no more fchan thab bhe Sub-Commibbee is nob infallible 
and indicabes bhab bhe objeob in view is bo fix a fair markeb rate of bha 

day. Ib appears from bhe accounts which bhe plaintiff and his witness 

give of bhe meeting bhab bhe Bears were in bhe majority. And there were 
rumours flying about a day or two previous thab an unfairly low rate 
would be fixed. On bhe 24bh a preliminary meeting had been summoned 
at which twenty names had been pub forward, and according to the 
summons bhe meeting of bhe 30bh was to select from them twelve bo form 
the Sub-Commiblee bo fix bhe vatda. Alarmed at what was going forward 
the Balls went bo their Solicitors and gob letters written to bhe Associa- 
tion protestfhg against any unfairly low rate being fixed. These letters 

at the meeting of bhe 30bh and gave rise to all the trouble 
which has followed. Instead of proceeding at once to business and 
choosing twelve men bo serve on the Sub-Oommibtee. Morarji appears 
to have asked the plaintiff (when I say the plaintiff I mean of course his 
representative) what his objection stated in the letters really was. To 
bhig bhe plaintiff and his friends replied by nominating on behalf of their 
party, five men, including Morarji himself. Then one of these was rejeob- 
ed» and Morarji said that if they took up that attitude for the Bulls it 
would be necessary bo nominate four men from among the Bears. Then 
a member, Karamsi, rose and said that at this rate they would never get to 
busmass, and he would name three men who would command bhe full 
wnfidenoe of all to fix the rate. He accordingly named Amarohand, bhe 
Breeident of bhe Association, and one of the plaintiff’s own men, Morarji. 
whom the plaintiff had himself first named, and Ransi Devraj who is a 
defendant. This was seconded by Bhara and according to the defendant 
Md bhe minutes was carried by a show of hands nemine dissentiente, 
Bhimsey Bhanji and Fateh Mahomed, who were all Bulls, swear thab so 
far from this proposition being carried unanimously they vehemently pro- 
tested, but no attention was paid to them. 

[37] Now suppose, for bha sake of argument, that the defendant's ver- 
sion is true, what would be the position ? Surely an informal, but not 
the less quite a reasonable, submission to arbitration on lines somewhat 
analogous to, although no doubt different from, the ordinary lines laid 
down by the rules. If knowing, as they all then did, that Ransi Devraj 
was a Bear, and even supposing that they had lurking doubts about Morarji, 
yet as far as I can see haying no more reason then than now to know that 
he was against them, while they were quite sure that bhe most influential 
man of the three (Amarohand) was on their side, they did accept these 
three men to fix the rate, taking their chance of one certainty plus one 
doubtful factor, against one adverse certainty, bow could it be said that they 
did nob submit bhe question to the decision of these three men, or that 
when they found that that decision was.unfavorable they could repudiate 
it for that and that reason alone ? Bhimsey, who is a very bad witness I 
may remark, says that he did not objeob to the men but to bhe proceeding. 
Immediately after he makes it plain that he did object to the men. But 
what seems to me more important is thab he waited to see what rate they 
would fix. He was still baking his chance. So, though Bhimsey Bhanji 
and Fateh Mahomed say they protested against the constitution of the 
Sub-Committee it appears that they both waited for bhe announcement of 
bhe rate. I should have said perhaps that although Morarji evidently 
took the names mentioned by Bhimsey Bhanji to be those of Bulls, tha 
witnassis thamsalves say that they only wanted impartial men, neithar 
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Bulls nor Bears, and bhat the names they gave, were those of men who to 

the best of their belief had no contracts for that vaida, 
savs that he went to tea after lodging his protest through Dhanji and Bhim- 
sev but lb is clear that he waited to hear the rate, because he says he 
accompanied the other two. when the meeting broke up, to thoir solicitors 

31 B 18n*8 ^0 another protest. 

I. C. *887=11 ^ defendant contends that Rule 46 is wide enough to give the 

®"™278‘ Association power bo deal in a difficulty like this, with the emergent 

question of setting the rate and to authorise the [38] settlement bo be made 
in a way which is not apparently the ordinary way or the way m which the 
Rules meant that it should be fixed. I do nob attach much importance 
to that. I apprehend, though I confess that I construe those verbose and 
intricate rules with a good deal of diffidence, that the intention was where 
necessary to call a special meeting of the AsBOoiation for any spooial emer- 
eonov. No emergency was in contemplation when tne meeting ol the 
30bb November was summoned, it had been preceded by the meeting of 
the 24th and there was no reason to foresee any hitch or neea bo depart 
from the recognized procedure. The meeting of the 30bh was a large 
meeting and a fairly representative meeting. That cannot be 
Bub it was nob summoned aa a special general meeting to deal with a 
particular difficulty, nor when the difficulty did arise was any 
made to meet it in that way. Unless indeed it can bo argued that put- 
ting a proposition before the meeting and getting it carried in suporsession 
of the ordinary rule went so far, I doubt it. I doubt whether if the plain- 
tiff’s patty really protested, as they swear they did, and wont cn protest- 
ing, it could be held in any Court of law that merely by reason of their 
formal contract term to accept a rate fixed in aooordanoo w ith the rules, 
any one of them upon the premises so far assumed would bo bound to 
accept this rato. If I am so far right, it will be seen that the sustain- 
ability of this objection may really turn very laigely upon what plaintiff 
considered relatively immaterial, namely, whether in fact ho did object 
and persist in his objection when the departure from the rules was made. 
Upon this point there is a great oonfliob of evidence : man (or man the de- 
fendant’s witnesses are immeasurably bettor than the plaintiff s. But no 
Judge of experience cares to be too much influenced by demeanour and 
demeanour alone. The cool and hardy liar often makes an infinitely bet- 
ter witness to all outward appearance than the nervous, excitable, irritable 
man who is easily drawn by counsel, and while really speaking the 
truth or more of it than the other, makes a very poor show in the wit- 
ness box; so that I will nob press too hardly on the wibuossos for the plain- 
tiff merely because they impressed me most unfavourably. And if it wore 

merely a question of weighing the evidence given by the wibnossos them- 

[89] selves on both sides, I should nob hesitate to accept the story of the 
■ witnesses for the defence. But before doing that, I cannot shut my eyes 
to other considerations affecting the probabilities of these rival versions 
of what took place at the meeting. Considering that the plaintiff had pro- 
tested in advance, that he admittedly opened the discussion, by insisting 
upon having impartial men or at least men whom he declared or thought 
to be impartial on the Committee, considering further that when this pro- 
posal (ell through, one at least of the three men named was a known sel- 
ler on a large scale and that immediately after the rato was published the 
plaintiff went straight off to his solicitors to protest again, and that bis 
party published in the papers a contradiction of the authorised version ot 
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the meeting to which the Association had at once given publicity, I must 
allow that there is, as plaintiff alleges, a considerable antecedent improba- 
bility that he wouia have assented unconditionally to the nomination and 
appointment of the three men to fix the rate. The point is how far that 
antecedent probability ought to be allowed to outweigh the positive and, 
as far as I can see the strong and good evidence of defendant’s witnesses 
supported by the minute book of the proceedings ? It is after all a quali- 
fied probability to this extent, that while no doubt it is most unlikely that 
the plaintiff and his friends were really pleased with what was being done, 
it by no means follows that they were so dissatisfied as to carry their early 
protests to the length of setting the authority of the Association openly at 
defiance and refusing to accept a majorfty vote. 

Some light too is thrown upon the conflicting aooouuhs of what really 
did take place at the meeting by the subsequent correspondence. Exhi- 
bit Q is the letter which the plaintiff’s solicitors were instructed to write 
immediately after the meeting while every fact was fresh in the minds of 
the persons instructing them. Then too, if ever, the plaintiff’s party 
must have been smarting under a sense of their recent injuries and defeat. 
If everything had been carried in a high-handed way, as the plaintiff now 
alleges, surely they would have made that an additional ground of protest. 
But do they ? Not at all. Their objection is restricted to the disqualifica- 
tion they urge against two of the [40] members. It burns upon their 
allegation that both Bansi Devraj and Morarji were interested, as sellers 
for that vaida and they deliberately pin it down to the words of 
Eule 35. It might be replied that the Court would be hasty in assuming 
that the solicitor’s letter necessarily contains everything that has been 
poured into his ears by two or three indignant clients. My own short 
experience on this side of the Court has shown me that as a rule attorneys 
do nob err on the side of brevity or conciseness. But I will not lay too 
much stress on that. I will allow that a wise attorney might exercise his 
own discrimination in selecting from boo abundant materials those which 
he thought would best serve the interests and the purpose of his clients. 
And therefore it is of course possible that the plaintiff’s solicitors thought 
that the strongest feature in his case was what appeared to them to be the 
infraction of Rules 30 and 35 ; while the supplementary points arising out 
of bhe^oouduob of the meeting and the manner in which the Sub-Commit- 
tee was appointed were deemed to be comparatively unimportant and 
negligible. But it is a little strange in view of Bhimsey’s statement that 
it was the procedure and not the men he objected to, to find that he there 
and then goes off to his legal advisers and instructs them to complain of the 
men and not of the procedure. Nor does this letter stand alone. On the 
10th December after the aggrieved parties had had ample time to deliberate 
and arrange their complaints, they again instruct their solicitors to write to 
the Association. The letter is Exhibit S. And here again we find no specific 
complaint of procedure though the letter certainly does seem to be to con- 
tain instructions that the instructing persons were not satisfied with it. But 
there is something in it which is more important, lending colour as it does 
to the oonjeobure I have hinted at, that while the plaintiff’s party oppos- 
ed nomination of the three men who were appointed by a majority to fix 
the rate, they did nob carry their opposition further than the initial stage. 
One at least of the dissentient members appears to have instructed the 
solicitors to say that finding further opposition hopeless he allowed the 
majority to have their way. Now that is precisely what I should have 
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tihougbh from tha fact fchaf] Bhimsey Bhanji and Fateh Mahomed [ll] all 
waited for bho auoounoement of the rate, most probably did happen in the 
oa-6 ol all of them. Wuou they found that their own idea of getting a 
oomposite commibtoe containing four at least of their own nominees appoin- 
ted impraotioable, and the sense of the meeting so plainly against them, it 
is natural that they should have acquiesoad. sullenly perhaps, but still 
acquiesced in the motion pub by Karam^b For that at any rate gave 
them 00 the whole much better chances than, according to their views, 
they woro likely bo have if the committee had consisted of any twelve 
men picked up from that meeting. Observe that they say there were 
only three or four Bulls present. In such a committee their nominees 
would have bean outnumbered, and owing to the undisguised manner and 
motive^^ of election, they could have expected but little consideration from 
their oppocont^^. Whereas in this select committee of three they had a 
very reasonable prospect of securing a majority. It is therefore less im- 
probable than at ursb sight it appeared, that the plaintiff should have 
acquiesced in the appointoaont of Amarohand, Morarji and Bansi Devraj to 
fix the rate and if the plaintiff did so consent, although only tacitly, I 
think it would be difficult to say that he was not bound by the award, 
unless be could get it set aside on any of the grounds upon which awards, 
otherwise lawful and regular in inception, may bo set aside. 

Thus far of the probabilities. Now I turn bo the evidence. As I 
have already said I regard that of the defendants as much better and more 
trustworthy than that of the plaintiffs. And not only this, but we have 
the minutes of the meeting, and these minutes positively corroborate the 
defendants. A great deal has been made, and very naturally made in 
argument out of the interlineation. This interlineation consists of pre- 
cisely the passage which according to the plaintiff the defendant would 
have inserted had be had in mind a planned scheme to defeat the plain- 
tiffs’ present case. It says that after the nomination of the three as a 
special committee, full liberty was accorded to every member bo speak 
and urge objections, bub “ every member present at the meeting very 
willingly agreed to accept whatever rate the said three persons would 
unanimously fix.” Without the [42] interlineation the minutes would 
have gone on ” therefore as no body opposed the proposition the above- 
named three gentlemen mot for nearly half an hour, etc.” And it appears 
to me that really that passage was quite enough to serve the purposes of 
the defendants. It formed an undisputed part of the minutes, and it 
states the cardinal fact that there was no opposition. Whether anything 
is really gained by the amplifioabion contained in the inberlmeation, may 
be doubted. But even supposing it was an after-thought it was a speedy 
after-thought. For it is certain that the words were put in the press 
communique which must have been sent off that evening. The evidence, 
leaving mere guess work aside for a moment, is that the word# which 
now appear as an interlineation were in the Secretary’s rough notes. 
And it certainly seems that they must have been, or they could hardly 
have got into the papers the next morning. The evidence is that when 
the minute book was written up from the rough notes, those words were 
omitted, and when the book was submitted bo Bansi Devraj, and com- 
pared with the rough notes, ho noticed the omission and ordered the 
Secretary to write the missing passage in. It is contended for the plain- 
tiff that this is, on the face of it, improbable, since the minute book as 
originally written runs on grammatically and consistently. But surely 
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that might aooount for the omission. If thara had been a break in oon- 
struclnon, the oopyist must have noticed it at once. But where if the 
whole interlineation be omitted the sense remains substantially the same 
and there is nothing wrong with the construction, it might well be that 
the words had been left out through a hona fide mistake. Another point 
taken by the plaintiff is that the rough notes are lost But I think 
nothing of tot. Rather I should have thought it singular had they been 
preserved When a Secretary takes down rough notes of what occurs 
at a meeting and afterwards writes them into the permanent minute book 
1 believe that it is commoner for him to throw away or destroy the roueh 
notes than to keep them. This interlineation is initialled by Amarchand 
the President, showing that he accepted its correctness and he is if not 
actually a plaintiff himself, one of the plaintiffs men. At the ’subse- 
quent meeting [43] of the 29th December these minutes were put to the 

^ President (see 

liXhibit 22). Thus the official record which I see no reason to doubt bears 

out the testimony of Ransi Devraj and Morarji. And upon a careful con- 

sideration of all these materials I must hold that the plaintiff did consent 

to the apointment of Ransi Devraj, Morarji and Amarchand to 6x the rate 


Doubtless a further question might arise on that whether doing so 
was within the scope of his authority as an agent, so as to bind the real 
plaintiff, who was not present at the time, and that again would lead nn tn 
a consideration of the very difficult question how fir in mercaS dLl- 

character an agent has 

authority to bind his principal to submit to arbitration. For it might be 
Mid that while the plaintiff does not contest the authority of his agent 
Bay}i Narsang to sign the contract form and so to bind him to abide bv 
all itfi conditions, that authority does not go the length of making him 
the plaintiff s representative for selecting a wholly new body of arbitrators 
not contemplated by the Rules. And this in turn raises another question 
namely whether assuming that the rate fixed was binding upon all who 
were present at the meeting, and must therefore constructively at anv 
rate be taken to have assented to the constitution of a new tribunal of 
arbitration, It would have the like effect upon other members who were 
not present. To answer that, which is really the practical question rais- 
ed, it is necessary to consider I think not only from the strictly theoreti- 
cal legal, but from practical mercantile side, what commonly happens in 
the conduct of such affair^ Where a body like the Rice Merchants 
Association meet to select a Committee and then empower that Commintea 
to fix a rate, I suppose that the procedure is very much like that of anv 

Association. Probably it was the intention of all to 
abide by the rules, assuming for a moment that the rules made a parti- 
oular procedure imperative. But when it was found that owing to unex- 
pected obstruction strict adherence to the rules would lead to an imvasse 

the sense of the meeting might override the technical difficulty, and 

suggest a short cut to the [41] desired solution. Thus a new proposi- 
tion like that of Karamsi, might be put, and then if the meeting which 
was essentially a general meeting carried this proposition unanimously 
which IS what the evidence shows happened on the 30th November T Jo 
not see why a Court should stickle too much over the terL of particular 
The general meeting is in the last resort the legislature of al such 

think, to warrant a formal departure from the ordinary procedure. I a 



1909 

JlK. 96. 

OBiaiKAL 

Civil. 

34 B. 18== 3 
. G. 887=11 
Bom. L. B. 
378. 


1B09 
JIN. 95. 


OitiGiNAti 

ClViri. 


84 B. 13=» 
1. C.887=:ll 
Bom. U R. 
278. 


34 Bom. 48 


INDIAN HIGH OO0BT BEPORT8 


CVol. 


{ormal deparkure, because afker all what was carried at this meeting and 
then done does not appear to me inconsistent with the spirit of the Rules. 
Nor was it alter all such a vary startling innovation. On a previous occa- 
sion as I have said, a very small Sub-Committee fixed the rates. It was 
not Quite so small as this, and I do not think it laboured under the one 
special detect upon which the plaintifi insists, that all its member^, were 
not members of the standing Sub-Committee. But toe object of the 
Association in procedure under Rule 30 is to get a rate fixed to be the 
standard of differences. And if a general meeting chose to say. For this 
vaida we are content to take a rate fixed hy three of our leading men, I do 
not think that this really constitutes any great deviatmn in principle from 
what Rule 30 intended. A good dealbas been made out of the plain 
advantage that was to be secured by maintaining the members o the bub- 
Commitkee at a high figure, say ten or twelve. But is this really 
an advantage as it is made to appear ? If the Committee consisted of ten 
Bears and only two Bulls, which might wel happen the Bulls would be 
in a far worse position than if it consisted of one Bull and one Bear, and 
one doubtful member. For what do we find that the procedure in fixing 
the rates has ordinarily been ? All the members apparently write down 
what they consider the vaida rate should be. It appears that first a rough 
measure is agreed upon, and all are bound not to vary more Oban four 
annas above or below it. Then when all the members have stated the 
figure each has chosen, an average is struck and that average is ac- 
cepted as the vaida rate. Whether the body consists of three or 
ten there is not likely to be much practical diffarenoo, unless the 
r43] whole body be of one mind, when no doubt an unfair rate might 

easily be announced. Now if we turn again to Rule 46 we find that the 
Association clearly contemplated oases of difficulty and emergency, and 
that it provided that in all such oases a genoial meeting of the Association 
should ba oallod, and the deoision is to bind all persons. DitTiculbies ans- 
ing out of the Sub-Committee being unable ho do the work are specially 
contemplated. And though as I have said, there is a difforenoo between 
calling a general meeting as a last rosort to surmount some unforeseen 
difficulty of that kind, and dealing with it at a general meeting at which 
it has arisen, the difference is loss real than nominal. Of course it might 
be contended that as soon as it was known that a general mooting was to 
be convened for the purpose of acting under Rule 46 every member who 
was interested in the point in dispute would attend and insist upon 
having a hearing while if that were not known, anything might bo rushed 
through an ordinary general meeting which might prove highly detrimental 
to absentees. I allow that there is a good deal of force in that. But we 
have to remember that in this instance there was a subseQuont general 
meeting convened, with the object of allowing the malcontents to bo 
heard. They would not attend, and in the result a general mooting did 
ratify what had been done at the previous general meeting. And this 
introduces the principle of ratification upon whiph the defendant relies. 
The rule in In Re London anl Sew York InvcUmcnt Corporation iO and 
In Be Portuguete GonsoUdatc.l Copper Mini’s Limited (Q), might with 
little straining be extended to cover the pro=ent oa«o. But I am not 
quite sure that I ought to rest too confidently on those cases. In the 
first case the Memorandum of Association provided that preference shares 
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might be issued on such terms as the Company should by special resolu- 
tion determine. Preference shares were issued without any such special 
resolution. But at meetings subsequently held and attended by all classes 
of shareholders, resolutions were unanimously passed, adopting the terms 
under which the preference shares were issued. It [46] was held that 
the imperfect issue of preference shares was capable of ratification and 
had been ratified. In the second case the Articles of Association of the 
Company provided that the shares should be allotted by the directors, and 
that the first directors should be appointed by the subscribers to the 
Memorandum of Association. An allotment was made at a meeting which 
the Courts subsequently held was irregular and the allotments were con- 
sequently invalid. Notice of the allotments was sent on the following day 
to A. B. A. refused to pay the allotment money on his shares, B. paid 
his to the Bankers under protest, but the evidence failed to prove that 
either of them revoked his application, or repudiated his shares, on the 
ground of the allotment being invalid. Later the Company brought an 
action against A, for the allotment money and recovered judgment. Later 
another meeting of directors was held at which only two attended and 
they passed a resolution, that the certificates of the shares allotted should 
be sealed and issued to the allottees. B, refused to accept the certificate of 
his shares, but did not distinctly repudiate the allotment. Another meeting 
of directors was held at which all four in number attended, and the 
chairman signed the minutes of the last meeting. At a later duly con- 
stituted meeting of the directors a resolution was passed formally con- 
firming the allotment of shares made at the previous meeting of the 
24th October. A. B. then moved for a rectification of the register by 
striking out their names. It was held that although the original allot- 
ment of shares was invalid, it had been ratified by the Company and was 
binding on the allottees. It is, I think, plain that there are points which 
might distinguish that from the present case. The former appears to be 
more directly in point. But there too there appears to have been no 
dissent or repudiation by any member of the Company at any time ; just 
as in the latter case the allottees did not repudiate till long after the 
ratification. Here however we have to reckon with an immediate protest 
made before (according to the view of the plaintiff) the general meeting of 
the 29th December had ratified what was done at the meeting of the 
30th November. And on the whole I am very doubtful whether if there 
was any departure from the Eules at the meeting of the 30th what was 
[47] done as a oonsequenoe of thati departure could be made binding on 
any one who protested and refused to accept it before ratification, by a 
subsequent ratification on the 29th December. 

But it is first important to be sure that that there was any real viola- 
tion of the Buie regulating the fixing of the vaida rate. That rule says 
that the Sub-Committee shall fix the rate. It does not say how many of 
the Sub-Committee, and though surely the natural reading of the rule 
would give by implication a command that no one who was not on the 
standing Sub-Committee could be associated with members who were on 
it, for the purpose of fixing the vaida^ that conclusion seems to me to be 
somewhat shaken by the proved fact that some twenty names at least were 
submitted, from whom the Sub-Committee to fix the rate was to be 
chosen. Turn now to Buie 111. That provides that any three gentlemen 
of the above sub-Committee may meet at Association's room, and transact 
all the busine^ of the Sub-Committee, but that without the sanction of the 
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4 nnn Presiaenfj or bhe Vioo-Pre?iaoiib aud bhe Seorebary, bbey shall nob be able 
jIn 25. bo give any dooision, and a deoiBion given wifchoub suoh sanobion shall be 

considered as null and void. Now bhab rule, while bo a cerbam oxbenb ib 

OBiQiNAn tjtioughb bo help bhe defendanb as showing bhab bhree form a quo- 

ram of bhe Sub-Commibhee for bho purpose of giving provisional deoieions, 

II B. 13=3 yeb on bhe obher hand ib favours bhe plaintiff inasmuch as it seems clearly 
I. 0. b7=ll bo confine this kind of aubhoriby bo members of bhe Sub Commitbae. I do 
Bom. L. B. jjQb bhink bhab bhe Pules anywhere provide for bhe elecbion of new members 

bo bhe Sub-Commibbee. And ib mighb bherefore be open bo bhe defendanbs 
bo oonbend bhab when business had bo be done by bhe Sub-Commibbee and 
the Sub Commibbea only, a vote ab a general meeting including, for bhe 
purposes of doing that business, a member who was nob a member of bhe 
Sub-Commibbee was banbamounb to appointing him a member of bhe Sub* 
Committee for bhab special purpose. Bub I doubt whether that would not 
be going boo far in bhe way of oonebruotion. And on bhe whole I gravely 
doubt whether looking to the words of Rule 30, and to the fact that 
Morarji was not a member of the standing Sub-Commibbee bhe fixing of the 
rata ab the meeting of bhe 30bh could bind anyone who was nob present at 
that meeting and a consenting party to [48] the appointment of the three 
arbitrators, and who did protest before bhe proceedings of bhe meeting 
were ratified. 

I must observe here that I do not think bhab there is any force in bhe 
objection which the plaintiff book from the first and has chiefly insisted 
upon ever since, namelv, that these Arbitrators wore nob impartial within 
bhe meaning of Rule 35. That Rule, aa I have I hope, made plain in the 
earlier part of this judgment was framed in my opinion bo meat altogether 
different disputes, than suoh as mighb be pormanenb and recurrent over the 
fixing of the vaida rate. I do not read that rule in the sense in which the 
plaintiff has read it from the first. Nor do I think that the Association 
ever intended to exclude from the Sub-Committee entrusted with the 
fixing of the i^aida rate, every member of bhe Associabion who mighb have 
oonbraobs for that vaida. So bhab, if as I find, bhe plaintiffs’ representa- 
tive, whom I have loopely called bho plaintiff, was present ab this meeting 
of the 30th and himself took part in tho prooeodings and acquiesced in the 
appointment of bhe bhree men as arbitrators to fix tho rato under Rule 30, 

I do nob think that ho could evade liability under bhe rate fixed for no 
better reason than that one of the men had contracts on a large scale for 
that vaida. Ellis v. Jfopper (1) seems bo me to bo a strong aubhoriby for 
this proposibion, nor do I bhink bhab plaintiff was ab all successful in his 
attempts to distinguish ib. Suoh oases as he cited upon bhe broad general 
principle bhab no man interested may be a Judge seem bo me to burn on 
wholly different considerations. Thus if tho plaintiff himself bad stood in 
bhe sho90 of his agent ab this meeting I bhink that be would have been 
bound by bhe rate which was then fixed, unless bo could have shown bhab 
over and above what he now pubs forward as the principal ground, namely 
bhe disability under which ho knew at the b'me bhab one of the chosen 
arbitrators was labouring, there was some fraud or dishonesty against 
which bhe Court would on general principles relieve him. 


Is the case altered because tho plaintiff in person was nob ab bha. 
meetings? I doubt ib. It is true that I do doubt very seriously 
whether as the law stands an agent may bind his [49] principal bo 


(1) (1868) '3 H. .S: N. 76G. 
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arbibration. But) here the principal admibs that he had allowed his agent 
iio bind him to one kind of arbibrabion, and ifc would be sbrebohing the 
legal principle which has already occasioned grave inconveniences in the 
larger mercantile oommunibias of this country, further than is either neces- 
sary or desirable to say that an agent empowered to pledge his principal 
to one kind of arbitration is not empowered to pledge him to another, 
which is, in essence, after all, precisely the same. In my opinion the 
plaintiff is bound by the vaida rate which was fixed at the meeting of the 
30bh November, although I am not prepared to say that that vaida rate 
would bind members who were nob at the meeting and protested before 

the proceedings of bbat meeting wore ratified in the meeting of the 29bh 
December. 

So far then as this point goes, namely, whether the plaintiff is bound 
by the rate fixed nothing remains to bo considered bub this, whether being 
first bound bo the submission and consequent award fixing the rate, he is 
freed from that obligation by any misconduct or fraud or disability, on the 
part of or in, any of the persons conducting the arbitration. And to that 
I must give a short answer in the negative. As bo the mere fact that one 
at least of these three was himself interested in contracts for that vaida, 
I have said enough bo show, that in my opinion and having regard to the 
constitution of the Eice Merchants Association, and the usual course of 
business hero, the fact alone would not be and had never been thought to 
be a disqualification. And as to what was done by the specially appointed 
Committee, I do not find any trace anywhere of so markedly an improper 
bias, or partiality or misconduct, as would justify a Court in setting aside 
their award. True no parties were heard before them; bub then, for this 
particular business, no parties ever are, and that must be taken to be a 
known and implied condition of the submission. We know exactly what 
did happen at this meeting, We know that Eansi Devraj suggested the 
lowest rate; that was bo be expected and if we' look at the records of other 
meetings of this Sub-Committee we shall find that while some members 
suggest a high, others suggest a low rate. Bub the entire difference in 
[50J this meeting between the highest and the lowest rate suggested was 
inoonsiderable. A mere matter of two annas and a half. Bearing in mind 
that Amarohand was quite as interested in getting a high rate fixed, as 
Eansi Devraj was in getting a low rate fixed, while apparently Morarji was 
impartial. ^ I would not say that Eansi Davraj's suggestion to fix the rate 
8-10-0 indicates any dishonest bias or partiality. It is much more im- 
portant to note that Amarohand himself who is the plaintiff’s man did not 
put the rate higher than 8-12-6, while Morarji thought it ought to be 
8-11-0. I am not therefore able to accede to the plaintiff’s contention 
that the award of this body ought now bo be set aside aa having bean im- 
properly procured or infected with fraud or partiality. 

Before dealing with the last material question, what was the true 
market rate for the big mill Eangoon rice on the 30bh November 1906 I 
must say a few words about one or two incidental points. The plaintiff 
sues on a contract. He alleges therefore a breach on the part of the 
defendant. The defendant in his turn sues on the same contract by way 
of counterclaim; and it is contended that he cannot prefer any such claim 
because he does not even allege that there was any breach on the part of 
the plaintiff. The ordinary law on this subject is contained in section 93 
of the Indian Contract Act. "In the absence of any special promise the 
seller of goods is not bound to deliver them until the buyer applies for 
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delivery Primarily, then, the initiative rests with the buyer, and if the 
buyer makes no demand in the absence of a special promise, no obligation 
hes on the seller to tender. But in this case the contract m suit was 
made subject to all the Rules of the Association, and coridition 4 on the 
back of the contract, (which is a compendious reproduction of Rule 17 

34 B. 13=3 of the Association), runs as follows : “Excepting the m 

I. C. 837=11 the name of an incoming steamer, in connexion with ot 
Bom. L. R. Uabalas, during the vaida period, whenever before the last five days of 

^ the vaida ; the party selling may give to the party purchasing the 
delivery order in tospech of the vaida goods m accordance with the 
aforesaid rules, the party purchasing is bound to take the same, then, and 
[511 thereafter be is bound to tako tho goods appertaining to such order 
in accordance with these rules. Tho party selling is bound to send to the 
party purchasing the delivery order five days before tho last day of tho 
voida period." I confess that tho first part of that rule does not convey 
a very clear meaning to my mind. But the upshot of it all seems to be 
that the seller must send a delivery oider to the buyer five clear days 
before due date. I now turn to Rule 17. It provides in plain English 
that a seller may send a delivery order any time within the vaida period 
five clear days before tho duo date. Then " the purchaser shall have to 
take that delivery order and the gooAs mentioned therein in pursuance of 
these Buies. The vendor shall have bo send bo the purchaser the delivery 
order at least fivo clear days before the last day of tho period mentioned in 
the oontraob — a purchaser will not bo oon'^idored bound ho accept any 
delivery order that is received after that time, bub both the parties shall 
be bound to receive and pay the profit and loss according to the difference 
between the rate fixod or sotfelod on the due date, and the rate mentioned 
in the Icabala and the receipt and payment in respect thereof shall be 
made immediately after tho due date.'* This again is by no means as 
explicit as might be wished. Bub it seems to me to mean, that if a deli- 
very order is sent five clear days or more before the vaida, the purchaser 
must accept tho goods ; if it is nob, then the parties are bo settle on the 
differences only, measured acoording to the vaida late fixed for due date 
and the same meaning appears to mo to bo deduoible from tho language o( 

Eule 30. 


That Bulo has two possible applications. First, it may be contended 
that a member of tho Association is bound by tho rate fixed under it to 
this extent, that in any difiorenco wbiob may arise over non-fulfilment of 
a vaida oontraob. that rate is to be taken as the measure of the differenoos. 
Second, it may bo oontendod that tho latter part of tho rule goes further 
and really provides that whore a vaida contract has been made, the parties 
to it, whether either or both are guilty of breach, are in the same position 
with regard to the sebblomont, that is to say, that the party guilty of, 
as well as the party innocent of, the breach may equally claim profits on 
the vaida rate. And [52] that means of course that all parties so agree- 
ing to be bound by that rule, are contemplating gambling oontiaots. 
Because the law would certainly not consider the claim of any party for 
damages oaloulabed on such a basis if ho himself wore the party who had 
committed the breach. No doubt what the framers of that rule might have 
had in view, is that by implication no party, benefiting by the vaida rate, 
would have committed a biLaoh, and bberoforo it is moioly a short way of 
avoiding inteimediato stops; or possibly it might bo more correct bo say 
tjiat the flamers of the rule did nob contemplate any party who, if be bad 
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liberally fulfilled his conbraofa -would have made a profit;, wilfully oommib- 
feing a breach of ib. And so ib was broadly laid down, that whether the 
oonbraob was fulfilled or nob, and irrespeebive of all enquiry as bo whose 
fault it was bhab ib was not carried out, it would be enough to produce the 
kahalat compare the rate with the vaida rate fixed on the due date and 
then make the contracting parties settle differences aocordicgly. It does 
not necessarily follow that if that is a correct interpretation of the inten- 
tion of the framers of this Rule, ib was meant to regulate gambling 
contracts only. Many perfectly bona fide contracts which, with the best 
intention in the world to fulfil them, one of the parties had been unable 
bo do so, although if he had, he would have made a profit, would likewise 
fall to be included in it. However bhab may be, it certainly does seem bo 
me that while a person might be bound by the vaida rate, that is bo say, 
has to take that as the measure of his damages, when he came into Court 
to claim them, he might very well contend that he certainly was not 
bound by the rest of the rule which ignores a fundamental legal principle 
that only the party who is innocent of the breach can claim damages. It 
is also I think clear that under these rules the seller has to send a 
delivery order five clear days before due date. Admittedly the defendant 
did nob do so. The plaintiff called upon him for a delivery order ; but the 
defendant contends, setting the rules aside as far as I understand him, bhab 
bhab was not a demand for fulfilment, it was not a demand for delivery but 
merely for a delivery order, and as he was always ready and willing to 
deliver the breach was due to the plaintiff. I may observe in this connexion 
bhab Rule 17 [53] cannot be meant to be always strictly enforced. For we 
have it in evidence that these vaida contracts are nob infrequently made 
within less than five days of the due date. In such oases ib is obvious that 
the condition prescribed by Rule 17 becomes impossible of fulfilment. Still, 
where contracts are made under the Rules, in time for the seller bo comply 
with them, I think ib is enough, if he fails to do so, to give the buyer a 
cause of action for breach. To this extent, the plaintiff is, in my opinion, 

right. 

What the defendant’s position is. in respect of his counter-claim, is 
nob so easy to determine. Except upon the hypothesis that ib was never 
the intention cf either party to do more than pay and receive differences, 
ib is difficult bo understand how a man who admits that he did nob send bha 
delivery order which he was bound to send as a condition precedent to the 
completion of the contract can claim any damages because it was not com. 
plebed, I have very little doubt in my own mind that this and a good 
many other vaida contracts made and settled under the rules of the 
Association are purely gambling contracts. The parties have no intention 
of buying or selling anything, and in such oircumsfeanoes ib is natural that 
they should consider themselves under mutual obligations, when the vaida 
rate is declared to pay or lose on the figure at which they had respectively 
elected to sell or buy. But I do nob see how a Court of law could be asked 
bo enforce any such understanding even though the oonbraob may be made 
under the Rules of the Association, and those Rules may contemplate 
that peculiar kind of dealing. On that point boo, I think, the plaintiff is 
right. 

I will now give my decision upon the question of fact, what was the 
market rate on the 30bh November 1906? [His Lordship then examined 
the evidence given as to market rate on the 30th November 1906 and 
concluded—] 
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Stiill taking the evidenoa a whole, and allowing that it is far from 
good evidonoe, the Court must do the bast it can with it. And after care- 
fully oousidering ib. besting it by the ordinary testa, and looking at it boo 
in the light of surrounding circumBbanoe?, and general probabilities. 1 
must Bonolude that the vaida rata of 3-11-0 fixed at the Assooiation Meet- 
ing of the 30bh Novemher fairly represents the market rate of that day. 
[54] On that finding, apart from the former finding that ha is bound by 
the rate fixed on the 305h November, the plaintiff would again fail on the 

But I must add that I do not see my way bo allowing the defendant’s 
oounber-oiaim. I have already given my reasons and need add nothing to 

was urged on behalf of the plaintiff that because this suit oooupied 
many days in trial, and because the judgment took two hours to read, it 
must have been a proper suit to bring in the High Court. I do not see 
any force in that argument. The ease was deplorably protracted, bub not 
on the only points upon which it could properly be said that there 
reason at all to withdraw ib from the ordinary tribunal. Almost all the 
time was spent upon two points, the alleged partnership of Khoorpal 
Dungersoy with the plaintiff, and pioving what the true market rate was 
Certainly there was also a good deal of evidence about what occurred at 
the meeting of the iiObh. Bub that evidouoo, confined to that point only 
might as well have been sifted in the Small Cause Court. 1 am most 
strongly opposed on principle bo encouraging parties who might h^e their 
differences settled cheaply and expeditiously in the Small Cause Court to 
come into this Court. After giving this matter long and careful oonsidera- 
tion I have oomo to the conclusion, that in all the oiroumstauoes of the 
case. I ought not to give the plaintiff the oortifioabo ho wants under sec- 
tion 22 of the Small Cause Court Act. 

As to tho failure of the defendant on his oounber-oiaim, I should find 
ib hard bo say that any appreciable time was spent over that, certainly 
not enough to give the basis of any fair fractional oaloulabion, I musti 
therefore, dismiss the suit, and refusing the oertifioate under section 22 
direct that the plaintiff do pay the defendant’s attorney and tho client 
costs. Two Counsel certified (or. 

Suit dismissed. 

Attorneys (or plaintiffs : Messrs. Bhaishankar, Eanga and Oirdhar* 


laL 


Attorneys (or defendants : Messrs. U^adra, G^iandi and Co. 
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Before the Hon hie Mr. Justice GhandavarJcdVt Acting Chief Justice^ and- 

Mr. Justice Heaton. 
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BhachoBHA Maxjsangh (Original Defendant)^ Appellant, v , I. 0. 773=11 

Patel Vela Dhanji and another (Original Plaintiffs), 

Bespondenis* ” 

[7feh July. 1909.] 

Talukdars' iGujarath) Act (Bom. Act VI oj IQSS), section ^If—Talukdar's estate-^ 

TaluMari estate^Estate held by a Tahikdar on any other tenure. 

Tb« expressioD Talukdac's estate means only the estate held by a Talukdar 
on Talukdari tenure and not properly held on any other tenure which Is distio* 
guishable from the former. 


Ehodabhai v. Ghaganlal (1) followed. 

[Ref. 86 Bom. 97]. 

Secoi^d appeal from the deoision of N. E. Majmutidar, First Class 
Subordinate Judge of Ahmedabad with appellate powers, reversing the 
decree of G. M. Pandit, Second Class Subordinate Judge of Dbanduka and 
Gogha. 


The two lands in dispute situate at the village of Bhadiyad belonged 
to the minor defendant’s deceased father Mav^angji Samatsangji who had 
mortgaged them with possession to the plaintiff’s deceased father under a 
registered deed, dated the 15th May 1903. Subsequently Mavsangji 
died leaving him surviving a son, the minor defendant. Mavsangji being a 
Talukdar, the Talukdari Settlement Oflioer, Gujarath, became the guardian 
of [56] the minor defendant and took charge of his estate. Under the 
order of the Talukdari Seltlement Officer, the Talati of the village in the 
year 1906 attached the produce and recovered the income of the mort- 
gaged fields which under the mortgage-deed were in the possession of the 
mortgagee. The mortgagees thereupon brought the present suit against 
the minor defendant represented by his guardain the Talukdari Settlement 
Officer for an injunction against the defendant restraining him from 
taking the produce of the mortgaged property and for the recovery of 
Es. 67-13-0 illegally levied by the defendant from the plaintiffs on account 
of the produce and income of the lands. 

The defendant did not admit the mortgage-bond sued on or payment 
of any consideration therefor, and contended that the deceased Mavsangji 
was the Talukdar of Bhadiyad and other villages and that the plaintiffs’ 


• Second Appeal No. 246 ol H03. 

IBeotion 31 of the Gujarath Talukdars' Act (Bom. Act VI of 1888J is as follows: — 

81. (1) No inoumbtance on a Talukdat’s estate, or on any portion thereof, made 
by the Talukdar after this Act comes into force, shall be valid as to any time beyond 
such Talukdat’a natural life, unless such incumbrance is made with the previous 
written consent of the Talukdari Settlement Officer, or of some other officer appointed 
by the Governor in Connoil in this behalf. 

(2) No alienation of a Talukdat's estate or of any portion thereof, or of any share 
or interest therein, made after this Act comes into force, shall be valid, unless such 
alienation is made by the previous sanction of the Governor in Council, which sanction 
shall not be given except upon the condition that the. entire responsibility for the 
portion of the jama and of the village expenses and police charges due in respect of 
tbf alienated area, shall thenceforward vest in the alienee and not in the Talukdar. 

(1) (10O7)9:Bom. L. E. 1123. 
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morfif’aj^e fcraos^ecb’on invali-l a'; il3 was onbere'H mto without the sano- 

tion of the Talnk.^ari Sehtlomont OfRoar. 

The Suborainate Tua«Q founo that the mort^acje sued on, though proved. 

was void for want of sanction under the Talukdars* Act. He, therefore. 

dismi'^sed the suit , .i_ t 

On appeal by the plaintiffs the appellate Court found that the mort- 
gage in suit was not ineffectual under section 31 of the Talukdari Settle- 
ment Act (Bom. Act VI of 18<^8). It. therefore, reversed the decree and 
allowed the claim. The reasons were as follows : 


Tt 19 oontenderl on behalf of the defendant that the fields mortgaaea are a Taluk- 

dar*a estate within the meaning of neotion 91. of the Talnkd^rs’ that the 

mortaaffe is not binding on the defendant as it was efi^eoted with the aanoti^^^ 
required by that seotion The mortffagod fields Survey Nos 108 -. aod 109-3 are 
in the village of Bhadivad. This village is a aovernment and not a Talukdari viUag® 
(exhibit fill : and in the Revonno Records Burvov No. 1087 has beon desoobed as 
* Political loam* and Survev No. 1009 as 'Government Uud (see oxhUnt 7Q1. ^ 1 agwe 
therefore with the lower Court that the lands io question are not a Talukdari estate . 
That Court hnwovor seems to have hold that the words ‘ Talukdar s estate as used 
in section 91 of the Talukdara' Ant means every sorb of landed belonging 

to a Talukdar : and for this position r-Mianoe has been placed on ParsncUctm v. Bat 
Punji 4 Bom Tj. R. 817. This case, however, simply deoidel that the expressiona 
a Talukdari estate and a Talukdar’s estate are not evnonvmous. that the forget 
expression means “an estate of Talukdari tenure: ’’and that an estate of that 
167] tenure, though hold by a person other than the TaUikdar. is none the less a 
Talukdari estate. “It does not give the moaning of the term ‘Talukdar Rotate , 
The meaning of tint oxorossion is given in the reosnt ease of Khiylahnat xj. Chagnn^ 
fai. 9 Bom. L. R. 1177. Tt lavs down th 4 the expression ‘ Talakd>ar’9 ostaK must 
be interpreted as meanioc an estate held bv the Talukdar as a Talukdar". Here one 
of the mortgage fields has been hold by the defendant as an oooupant and the other as 
an Tnamdar. Thov cannot, therefore, be o.illod a Talukdar'a estate ; and so no aano- 
tion was necessary for thoit mortgage. 


1 


The defendant preferred a second appeal. 

Jayalcar with R, W. Desai for tihe appellanti (defendant). 

Setalvad with L. A. Shah for the respondents (plaintiff). 

Chandavarkar, Ag. C. T. : — The question of law in this case is 
whether the onpresf^ions " Talukdar's estate '* and '* Talukdari estate 
occurring in section 31 of the Talukdars’ (Gujarath) Act VI of 1888 
include the estate hold by Talukdar on any other tenure than Talukdari. 

The question is really b 0 ‘: 0 h with difficulties of construction, bsoauso 
the language of tbo section itself, and, in fact, of the Act, are rather 
obscure upon the point. Very careful arguments have been addressed to 
us on either side; and if the quo'^tion were rd 5 intfora, I should have 
taken time to consider it more carefully. But I think that, in prinoiplOi 
the point arising in the present case is the same as that deoided in Khoda^ 
hhai V. Ghaganlal (1). There it was hold that the expression * Talnkdar's 
estate’ meant only the estate hold by a Talukdar on Talukdari tenure, 
and not property hold on any ordinary tenure, which is distinguishable 
from the former. 

That is a deoision of a Division Bench of this Court. It was passed 
two years ago, and, unless I find that it is clearly erroneous, we musi 
follow it. If I onuld nob agree with that decision, the case would have bo 
be referred bo a Full Bench. I see no roa^^on to disagree, and I do nob 
think that the oiroumstauoes of this case call for any such reference. The 
Aot. is obscurely worded and if the decision in Khodahhai v. CJiacfanJol (l) 


(1) (1907)i9 Bom. L. R. 1177. 


m 



SANGIRA MAI/APPA 1>. ramappa 
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is wroug, Ijbe Legislature is at hand to oorreot that deoision and amend 
thQ iaw. 

[58] Accordingly the decree must be confirmed with costs. 

7 to the deoision in KhodaV.ai v. Ghagan- 

lal Ul, there are a few words I should like to say, I have heard a very 

elaborate argument and after hearing and considering it there is not one 
word in my judgment in the previous case which I should wish to alter, 
ihere we came to a decision on the ground that the property under con- 
sideration was not property held by a Talukdar as such and therefore was 
not property which was covered by the provisions of section 31. And that 

IS precisely the reasoning which seems to me right in determining the nre- 
sent case, ^ 

Ib is found as a faob by both the lower Courts that the lands which 

are now in dispute are not held under a Talukdari tenure, that is to say 

they are not hold by a Talukdar as such. That being so. it seems to me 

that they are not lands of a kind on which section 31 is intended to 
operate. 

It is perfectly true that Bombay Act VI of 1888 is a very difficult 
Act to understand ; indeed, speaking for myself, I can say, in some 
particulars, it is an Act which it is impossible to understand. But 

® attention I can, I see no reason whatever for doubting 
tnat the decision arrived at two years ago was a correct one. 

Decree confirmed. 


34 S. 59 (=11 Bora. L. B. 118 ? -4 I. C. 257). 

[59] APPELLATE CIVIL. 

Befors Mr, Justice Chandavarlcar and Mr. Justice Beaton. 

Sangiba Malappa Bin Atappa {Original Defendant No. 1), 
Appellantt v. Ramappa Bin Sangappa Pattur and another 

{Original Plaintiff and Defendant No. 2).* 

[27th August, 1909.] 

Evidence Act (I of 1372), $ection 92— Written agreemeni^Sale-deed—OontemporanecUB 
^al agreement to treat H as mnrtgage^Abience of fraud, misrepreieniaiton. &c — 
Oral agreement cannot he pleaded, 

^here parties enter into a sale-deed with a oontemporaneoas oral agreement 
to treat it as a mo' tgage. it is not opsn to either of them to plead the oral 
agreement in absence of fraud, miarepresenUtion or failure of oonsideration or 
the like reason rendering the sale Yoid. 

[Ref : 36 Bom 305 ; Fol : 35 Bom. 231], 

Second appeal from the deoision of C. B. Palmer, Acting District 

Judge Of Bijapur, reversing the decree passed by V. G. Sane, Subordinate 
Judge of Bapalkot. • 

On the 15th December 1886 the plaintiff sold his house to defendant 
JNo. 1 by a registered sale-deed. The latter sold it to defendant No 2 bv 
a registered sale-deed on the 13th October 1903. ' 

The plaintiff filed this suit on the 14th October 1904 to recover 
possession of the house. He alleged that the sale was in reality a mort 
gage, for contempor aneously with the written deed of sale there was an 

• Second Appeal No. 598 of 1908. 

(1) (1907) 9 Bom, L. B. 1122. 
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oral agreement to treat the .ale a. a mortgage, and to restore the posses- 

ATTO 37 Sion of the bouse on repayment of R-^. 200. 

■ ?r. 

Ojl:!'- prove the oral agreement set up bv him ; and he therefore dismu 

84 B. B9=fl suit. . T r,r,i cakicfied with the findings of the 

Bora. L. 8. On appeal, the District .Tudge was determination of 

1130-41. C, Subordinate , Tudge ; ho therefore remanded the oa-e tor oei,e 

““ 'f ° t.VSSw Pro» .»V r 'i'""'?*’ 

• meol or ooMlo hm to any Ssoroo or orlor S 

reo] 2. Is plaintiff entitled to any and what relief ! 

The Subordinate Judge ^.SnSed^to 

rpioroJtror,:^* " - • - -r t" : rriiT 

Mr. Sane, who deoidefl the niit 1" ,Vo"oi“onmetanooe whieh 

fiatin fl) and exoladerl frorn hm co' It 0 . tb ogoiomporaneoua wub the 

were euppneea to he the puistono. ef an w ia dociiedia January 1906. It 

deed of eale. The eaee H I raCl,!in^rl^h d oided iu 190S and to ignore 

eeemed to follow the ruling lef II (( ' ‘ p,i(( o t. finmcIiH'idriT (2l Then 

the deoiflione of the Pomhay High ■ ^ Oiatriot fourt in the fore- 

followed the case of .4;, up v r-nirm • Tlv it. tiioefli'ot of the ruling in 

ts": ™ ^::: r;:; ; :;rt. « 

In Nnvnlhni v. Rointni, Ml it is flaid ^ So in^^^ ^ enforced aa such against 

that the document, wh.oh in form la a ’ ' • o„ted the doeuraant, then the 

them, and on the faith of that '"r® 'l mln° aa a aile deed. ’ 

eale-deed cannot he upheld aa agaiuat him or the pi uul ga ,aa a . ale 

Thcoveeof TTruJiun Pin' v ai'pear°to he that evidenoe 

ot law Thn th0''t'toro. of tho rece ^ not tor 

ol contf'iopnrat'confl renroFfluUtionn or 0 • . ,j v uv icg. to "f puV 

the pnrpoPrp of P' ovinp anv or.f m t ^^nrposo of p-ov.np that the 

traotintJ from ■ f t>.o ciocamcnt f uU ,sa.ale-d.ed 

parties Ue^toa’s obaorvationa lu Kril/ma 

thouRb in form it boro that ch:iTf\otor. Mr. jua.foe uo.kb 

Baiv. BayyinA^ soom to support thia view. x . i i 

in th^a view of the law m the auhieot I finl that there are ample materiale In 
thiB oaae to hold that the dooumont w la not intended to opera 
The witreavea for plamtig. Kirhihita 59 and ,59. a'alo 'hat 

wan only coloumhlo and that the admiasihilirv of 

rooreaented a mortgage hwoo ohart fr oiroumatenoea [61] whioh 

:ht^ha^d\;;:daoVNo'7u;'Zto^ that the ealo-deed obtained by him waa not to 
operate as a sale deed. 

Firatlv there is the oiroumstanee of the hou«e and the land 
y^!Id'by’'d;fend;n^"No'fto■ ‘PJJ'" 

l;:Tth:;:n1 t.' that property worth Be. 400 

to 600 wafl intended to be sold for Rs- -00 only. 

Then there i« the oiroumatanoe of the land and the Jiuving con^ 

poMBBsion of the plainiin over sinoo the a Uo-deod of tiU about 

Te years The khata of the laud ha. boon all along allowed to remain m plamtifl e 

name. 


(11 (I90fil ftT^om. Tj. R. 307. 
(91 (19061 ftOBom. 119. 

(S) (1906) 80 Bom. 436. 
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III ratal parts ol Deooan great importanoe is attaohed to the khata, and the omis- 
sion to obtain a transfer of it from the vendor’s to the vendee’s name, in the absence 
of any satisfactory expUnation, may be taken to be an indioati.)a of the ownership of 
the land not having been underi^tood to have pash'ed to the apparent vendee. 

It is further significant that the assessment receipt books. Exhibits 51 and 62, 
show that during i 88G to i 891, that is, for 5 years after the deed of sale, the assess- 
ment was paid by the plaintiff. The receipt book for the years 1891 to 1897 is not in 
existence. The plaintirl says he has paid the assessment for those years also. Defend- 
ant No. 1 has got aoooants. He has prodooed extracts of them. They do not show 
that the defendant No. 1 has paid the assessment for those years. It is not also 
explained by defendant No. 1 why plaintifi paid the aBsessment for those years, and 
why defendant No. i did not credit to plaintid in those years the assessment paid by 
him for deleodant’s laud. The payment of one year, that is, of 1898, is accounted for. 
It is provided in Exhibit id that pluntiff should pay the assessment for that year. 
But rent-notes Exhibits 37, 41 and t2 which are for tbe years lb89, i890 and i89i, do 
not stipulate that plaintifi should pay the assessment for those years, yet the assess- 
ment for the years is paid by plaintifi. This could be only on the assumption that 
plaintifi was regarding himself as the owner of the land in spite of the deed of 
sale. 

Lastly, the most significant fact is the following. Prom the extracts of accounts 
produced by defendant No 1 it appaara that in Exhibit 77 an item of rupee I annas 8 
and in Exhibit b9 an item of ha 5, Ke. 1 and of Ks. 21 annas 13 are debited lo the 
plaintifi on account of outlay on improvements or watching of crops. If the plaintifi 
was only a tenant the outlay of Ks. 21 aunas i8 made for removal of weeds from 
defendant No. I’s land would not in defendant No. I's account be debited to plaintifi. 
This furnishes an almos!! unanswerable argument for holding that defendant No. 1 
understood that the sale-deed was not to operate as a sale-deed at ail. 

All these foots prove that the plaintifi is entitled to an order relating to the sale- 
deed to the efieot that the sale-deed was nob understood by the parties to [62] operate 

as a sale-deed transferring the rights of ownership from tbe plaintifi to the defendant 
No, 1. 

The Distriob Judge agreed with tihese conclusions and decreed the 
suit in plainbifE’s favour. 

The defendant No. 1 appealed to the High Court. 

7. Q. Ajinkya for the appellant. — The oral agreement contradicting, 
varying, etc. the written oontiaot cannot be proved : see section 92 of the 
Indian Evidence Act (I of 1872); BaLkishen Daa v. Legge (1). Here fraud 
or misrepresentation is neither alleged or proved. The oases relied upon 
by the lower Court are all oases where one party induces another to enter 
into a transaction by representation?, etc.* and who bud for such repra* 
sentabion, etc., would not have entered into it. 

K, H. Kelkar for the respondent. — In this case the District Judge has 
found that there was an agreement to recover the property : and on 
remand, the Subordinate Judge has found that the sale-deed was not 
understood by the parties bo operate as a sale-deed. These findings must 
mean that the defendant had represented bo the plaintiff that the trans- 
action was not to be enforced and on the faith of such representations or 
inducement the plaintiff passed the deed in question. See Fertab Chunder 
Qhos$ V. Mohendra Purkait t2). 

Gbandavarkar, J ; — The learned District Judge has found upon 
the evidence that there was between the plaintiff and the first defendant 
an oral agreement, at the time of the formal sale transaction was arranged, 
to reoonvey the property on payment by the latter of Rs. 200 ; and he has 
held that the said agreement is a fact which, under the proviso ho sec- 
tion 92 of the Indian Evidence Act, entitles the plaintiff bo have the sale- 
deed executed by him in favour of the first defendant set aside and to 


U) (1899; L. R. 27 I. A. 68. (2) (1889j E R. 16 I. A. 282. 
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reoover the property on payment of Rs. 200. In support of this view the 
learned District Judge has relied on two decisions of this Oourh : Keshavro- 
V. Rar/a (1) and Abajt v. Laxman (2). These deoi^^ions followed Pertab 
Chun'ier Qhose v. Mohendra Purkait (3). In this last oa'^e the facts were 
that the ple-intiff therein bad induced his [63] tenants to sign certain 
kabuiO'VCLts by representing that certain stipulations therein, to which they 
had objected before signing, would not be enforced, it was oold that that 
“statement of the effect of the law was a misrepresentation. “ Their 

Lordships said 

“ Where OQ6 party induces the other to contract on the faith of ropre'^eatationa 
made to him, any one of wbioh ii untrue, the whole contract do a ('ourt of equity, 
oonaiclered aq having been obtaioed fraudulently. If auoh .a rop:e?ont.aion had not 
been made the loirintfl might have refused to sign the ha'rdnuat. Farlhor. if there 
is any stipulation in the wh'oh the plaintiff told the tenants would not be 
enforced, they cannot bo hold to have yssentod to it, and the Kal-ulayat id not the 
real agreement between the parties, and the plaintiff cannot ?ue upon it. 

The faobs in the pie^enb case before us are eubiroly difforonb. The 
plaintiff has never alleged oibber in his pleadings or in hi^ deposition that 
he was induced bo sign the deed of sale exeoubed by him under any misre- 
presentation. His case throughout has been that by the agreement of 
both parties the transaction between them was reduced bo writing as one 
of sale of the property to the first defendant with a oonbamporaneous oral 
agreement that it should be treated as a mortgage. That was his allega- 
tion in the plaint and that is what he and his witne-so-. relied upon by 
both the Courts below, state in their depositions. To this state of facts 
neither the proviso to sootion 9'2 of the Evidence Act nor any of the 
decisions above cited, applies. There is no elomout of fraud, or misie- 
presentation or failure of consideration or the like in them to render the 
deed of sale invalid. Mr. Kelkar, the learned pleader for the respondent, 
in supporting the decree of the Court below, has argued that the first 
defendant’s promise bo enforce the deed of sale as a mortgage and his 
refusal now to abide by that promise, amounts to misroprorentatiou and 
brings this case within the principle of the Privy Council decision above 
mentioned. But that is not an accurate way of statiog the principle. 
What their Lordships laid down is that whore one party to a oontraob does 
not agree to any of its stipulations and the other party induces him, nob 
indeed to agree bo it, bub bo its formal insertion in the written oouttaob, 
by representing that the stipulation in question would bo in reality [64] 
treated by him as a dead letter, it cannot be onforood, because the party 
induced had never assented to it, and its inclusion in the written oontraob 
was the result of misrepresentation. It was the result of a misstatement 
of the iutenbion of the party inducing, and such a misstatement is one of 
fact and an action of deceit may be founded on it: Bdjington v. F»UmrtU- 

rice (4). 

In the present case there was no inducement of one party by the 
other; no want of assent at any time on the part of the plaintiff to the 
execution of a deed of sale and no misstatement of his inbenbiou by the 
first defendant which led the plaintiff bo sign the deed of sale, Aoeording 
bo the finding of the District Judge and indeed aeoovdiug be the plainbiff’i* 
own pleading??, both parties from the beginning arranged the terms by 
mutual agreement ; there was no misleading of the one by the other ; and 
the intention to treat the deed as a mortgage rather than sale was not 

11) (190S) 8 B.nn, L. K 237. (3i U8h9) L K. IS I A. '233. 

(2) (1906) 10 Bom. 426. (4) (1036) 29 Ch. D. 469. 
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due to any misstatement by the first defendant. Such a case is governed 
by the decision ot the Privy Council in Balkishen Das v. Legge (1). 

For these reasons the decree of the District Court must be reversed 
and that of the Subordinate Judge restored with costs throughout on the 
respondent (plaintiff). 

HkaTON, J.; — It is now well understood that a contemporaneous oral 
agreement to vary the terms of a deed should not be allowed to be proved 
for the purpose of varying or adding to the terms of a deed ; that is, where, 
as in this case, section lOA of the Dekkhan Agriculturists’ Eelief 
Act does not apply. In this case, however, the only oiroumstanoe 
established by way of invalidating the deed, is proof of such an oral 
agreement, I cannot find from the judgments of the lower Courts that 
anything else is established. It is not iound explicitly, or even, so far as 
1 can see, impliedly, that the sale-deed did not represent the real agreement 
between the parties. It that had been iound then the deed would have been 
invalidated : see Navalbai v. Sivubai (2). What is found is that there was 
a sale-deed which both parties understood and considered to be a 
contract between them and [6a] that by an oral agreement a subsequent 
reconveyance was provided tor. The District Judge proceeded quite correctly 
in his order framing issues for trial, and had in mind what it is essen- 
tial to remember in cases of this kind, vtz., that a sale-deed cannot be con- 
strued as or converted into a mortgage-deed (that is where section lOA of 
the Dekkhan Agriculturists’ Relief Act does not apply) but that the person 
who executed the sale-deed may show, if he can, that the sale-deed did not 
represent the real agreement between the parties ; or for some other reason 
is of no effect. This the plaintiff was allowed an opportunity of doing, but 
as indicated above it has not been found that ha succeeded in doing it. 
Therefore, I agree that the decree of the first Court must be restored. 

Decree reversed. 
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34 B. 63 (=4 I. C. 264=11 Bom L. R. 1143). 

APPELLATE CIVIL. 

Before Mr. Justice Ghandavarkari and Mr. Justice Heaton. 

Damodar Nandram A^D OTHERS (Original Defendants), Appellants, v. 
Manubai, Husband Govindbao Patil (Original Plaintiff), 

Respondent, * 

[24th August, 1909.] 

Dekkhan AgriculiuritU' Relief Act [XVII of 1879), sec. 2t — Agriculturist — Definition — 
Interpretation. 

(1) (1899) li.. R. 27 I. A. 58. (2) (1906) 8 Bom. L. R. 761. 

* Second Appeal No. 692 of 1907. 

t TheDebhan Agtioiilfeuriata’ Belief Act (XVII of 1879), section 2 — 

Isf — “ Agriculturist ” ehall be taken to mean a person who by himself, or by his 
servants or by hia tenants earns his livelihood wholly or principally by agriculture 
carried on within the limits of a district or pact of a distriot-to which this Act may for 
the time being exteod or who ordinarily engages personally in agricultural labour 
within those limits. 

* « « • • 

9nd — In Chapters II. III. IV and VI, and in section 69, the term “ agrioulturiat” 
where used with reference to any suit or proceeding, shall include a person who when 
any part of the liability which forms the subject of that suit or proceeding was inoar- 
red, was an agrioultarist within the meaning of that word as then defined by law 
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Section 2 of the Dekkhan iRrioulturiete' Relief iot H of 1879) givee two 
de8aitione of the term “ ttgrioultutigt", one in clause 1 and the other in clause 2. 

[661 The former applies where a party to a suit is an agriculturist at the time 
tho suit is filed by oc against him. 

The second olauso, which gives a siiecial definibioa of the ’ 

foe the parpose. ot Chapters U, III. IV and VI and aeotion 69 o£ the ^oV, is not 

exhaustive but is uiecoly inclusive and is intended lot a special purpose. 

The decision in .Uahadev Narayan Lokhande v. Vinayuk Qtyigudhar Puran- 
dhnre il » does not lay down the propiisitioa of law that a party to a suit is not 
entitled to the pnv.Uges of an agriculturist under 

Relief hot, 1879, if ho was not an agcioultonst at the time the liabUlilj m 

question was iuourrod, oven though it may be that he *®^‘“'*“** 

within the meaning of the first clause of section i at the time of the suit. 

Second appeal from tho decision of W. Baker, Distrioh ^^^6® 
Ahmednager. coutirming the decree passed by G. B. Laghate. Subordinalia 

Judge of Shevgaon. 

Suit to redeem a mortgage. / , . i t i 

Tho mortgage was executed by Anandibai (mobher-m-law of plambiff) 

to one Kesuram Uather ol defeudauts) on the 26tifci March 1874. 

The plaintiff alleging that the mortgagees went into possession ol hbe 
property m 1875 and that the morbgage-deob was satisfied out of the pro- 
fits they received, instituted this suit in 1904, 

The plaintiff was an ugnouiburisb. u . 

The Court of first insbauoo took an account of the dealings 
the parties as provided for by the Dekkhan Agriculturists’ Rehei Act. 1879, 
and found that nothing remained duo under the mortgage. The plamtin 

claim was therefore decreed. 

The lower appellate Court confirmed this decree on appeal. 

The defendants appealed bo the High Court. 

D. B. Paivardhan, for the appellant?. 

£. H. Kelkar, for tho respondents. 

Chandavarear, J.:— The lower appellate Court has found that 
the respondent is an agnoulburist and on that footing has taken the 
accounts of the mortgage transactions concerned in this case. But 
it is oonbendsd that the finding as to the status of the respondent 
is erroneous in law. because the Act applies [6 ij only to a 
who was an agriculturist when tho liability in dispute was incurred. 
Reliance is placed in support of that contention upon the judgment 
of this Court in the case of Mahadev Narayan v. Vinayak Ganga- 
dhCLT (l). That deoisioa applies to a state of facts different from the 
present and lays down no such proposition as is contended for. Sec- 
tion 2 of the Dekkban Agriculturist’ Relief Act gives two definitions of 
the berm “agriculturist”— one in clause 1 and the other in clause 2. Where 
a party bo a suit is an agriculturist at the time the suit is filed by or 

against him, the fot met clause applies. That is the case of the respond- 
ent before us. In the decision above olbod the facts show that there it 
was admitted that some ot the defendants wore not agriculturists at the 
time of tho suit, so that their case did not fall within the purview of the 
provisions of the first clause of soobion 2 of tho Dokkhan Agriculturists 
Relief Act. But they sought to bring their case within the second clause, 
which gives a special definition of the term agriculturist for the purposes 
of Chapters II, III, IV and VI and section 69 of the Act. The definition 

(1) (1909) %'d Bom. bO-i : 11 Bom. L R. 721. 
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given in the second clause is not exhaustive, bub is merely inclusive, and 
is intended for a special purpose. The defendants in that case wanted to 
have the benefit of that special definition. It is with reference to that 
contention that the learned Judges who were parties to that decision held 
^at the case of those defendants did not fall within the second clause. 
They never intended to lay down the proposition of law which is now 
contended for by the learned pleader for the appellant before us that a 

^ entitled to the privileges of an agriculturist under 

the Act if he was not an agriculturist at the time the liability in question 
was incurred, even though it may be that he is an agriculturist within the 
meaning of the first clause of section 2 at the time of the suit. 

Wa confirm the decree with costs. 

Decree oonfirmed. 


84 B. 68 (=4 I. C. 582=11 Bom. L.R. 1281). 

[68] APPELLATE CIVIL. 

Before Mr. Justice Chandavirkar and Mr. Justice Heaton. 


ViNAYdK Vaman Pabanjpe {Original Plaintiff)t Appellant, v. 
Ananda valad Eamji (Original Defendant. Bespondent.^ 

[14th, September 1909], 

Limitation Act {XV of 1877). Article 179, clause ^—Decree ^ Execution—^SUp-in-aid of 
executioti'^ApplicatioHS for execution presented by assignee of decree^holder-^Dis^ 
mtstal of the appltcatiov. for non-produciicn oj assignment deed. 

^ A deorea waa passed on the l2kh Oofcober 1891 and an application to ereoute 
it waa made by the deoree-holdec on the 16th August 1897. The prooees fee not 
having been paid the apolioation was struck oS. The second application to 
execute the decree waa presented on the l6th August i900 by the assignee of the 
decreo'holder ; but as he bid not produce the assignment the application waa 
attack oS on the 27th October 1930. The third application was preheated by a 
mukhiyar of the assignee on the 11th August 1905 ; but as neither the assign- 
ment nor the was produced it wis struck oS on the 9th Octo- 

ber i908. Tbe same muhhtyar presented a fourth auplication on the 19tb 
December 1905. A notice was issued to tbs jad.’moDt-debioc under section 

24S of tbe Civil Procedure Code lAotXlV of 1882) and the application waa 
. j d ^ agreeing to accept a payment of Us 46 fr^m the 

judgment-debtor. On the llth December l90(% the tifth application to execute 
the decree was filed. ,The lower Courts holding that the second and third appli- 
cations could nob be regarded as applications for execution made accordance 
with law, dismissed the fifth application as barred by the law of limitation:— 
Eeldt that the present application was not barred, for the non-production of 

the mukhtyarnama and the assignment did not prove that they did not exist 
in fact. 

Abdul Majid v. Muhammad Faisullah il), followed 

Second appeal from the deoision of F. J. Varley. Disfiriofj Judge of 

Ahmednagar, confirming the decree passed by G. B. Laghabe, Subordinabe 
Judge of Shevgaon. 

Proceedings in exeoufaion. 

On the 12fih Oobober 1894 a decree was passed against the defendant 

Ohima Ramji for Rs. 200, which was made payable in four yearly instal- 
ments of Rs. 50 each. 


1909 

AUO. 24. 

AfFBLIiATB 

Civil. 


84 B. 65ssll 
I. C. 264=J1 
Bom. L. B. 
1143. 


Second Appeal No. 46 of 1909. 
(1) (I8fl0).13 All. 89. 


84 Bom. 69 


INDUN HIGM COURT REPORTS 


[Yol. 


1909 
Sep. 14. 

A.PPELLATB 

OlVIJU 


34 B. 46d=4 
I.C 6S2=11 
Bom. L. R. 
1281. 


[69] The firsl) application to execute fetiis decree was presented by 
the decree-holder on the l6feh Augu=;t) 1897. Process fee not having been 
paid the darkhast was struck off. 

The decree was then assigned to the appellant, who applied to execute 
it on the 16th August 1900. The deed of assignment was not produced ; 
and the application was struck off on tho 27tb October 1900. 

The third application to execute tho deoroo was filed on the 11th 
August 190:h by a mukhtyar oi hhe appellant. This f-^ark'/ast also was 
struck off as the assignment and the muk^lyarnamd was not produced. 

On the I9tb l-)eoembor 1905 the fourth application was presented. 
Notice was thereupon issued to the judgment-debtor under section 248 of 
the Civil Procedure Code of 1832. The decree-holder agreed bo receive 
Rs. 45 from tho judgment-debtor : and the application was accordingly 


disposed of. 

On the 11th December 1906, the present application to execute the 
decree was filed. 

The Subordinate Judge dismissed the application as barred by the 
law of limibabiOD. His reasons were expressed as folllows: - 


We have to see whobhot there is any durkhast presootcd by the right r»rty, bet- 
ween the second dio/i/mst of \6th AugJ^t 1900 and the pre-ent of 11th 

December 1906. Tho answer i^ that there is ao diirkhust pregentoi in uooordanoe 
with law. in this intervouing time. 

The darkhatl of llth August 1908 was not pro’ontcd by the right party. There- 
fore tho last pieoediog dtirkhust, although euioctainod :»Qd ordcei to bo proceeded 
with, was barred by limitation counted from tho d*irkhiiti of 19 >0, Iq which algo the 
right to apply does not uppoir to h ivo been ptovel, the diirkh'Hi of 1903 being not one 
in accordance with law. If the l ist proo^dm; darhim st is barred for tho above reisoni, 
the diirkhnst under ooosideration is aUo barred. 


I therefore hold tb.kt tho proaont application is uarrel by limitation under arti- 
ole 179 of the second sooo.iub of tho Limitatioa Aot. 


On appeal, the i istriot Judge arrived at the same oouolusioo. The 
grounds of his decision were oxpro-sed as follows : - 

The oiflos quoted by appellant's plealor (D<t.iihind }>h*ih\r Dili SAii’^vr (!', 
nud Neptil Chandra Sn'lo>'>klm)i 'f. Amrtta Lail S i ' 'Ahan t.'') [73] presuppose that 
tho Court was moved by an authorised person It is admitted that no 
was filed in tho dtuA/id.st No. 3, and tho previous a-siguiU-mt has not been proved 
under seotion Civil Pcooolure Co lo It n oouteodod that it is open to the irana- 
foreo to prove that ho is cntillod under his assignmout [llilktsh.n Das v 
K< ei [2]) at any 8fc;tgp, but tbo facts in this cas.i ‘ppwr lo h ‘.vo I'een ma'er’aUy 
different. If no mnkhtjiarpatra was filed lu darhtias! No. 48S of 190 h it is impi-sible 
to ho'd that it was aij ai plio ktiou in aacordacoo with law Nor has any .\uth.irity 
been oiled to show that a ('ourt is pto-iude I fro-n giving oncot lo a defect of vhi9 
nature at any time, and that it is bound notice only the darkhait before it. 

Tho plaintiff appealed to tho lligh Court. 

P. P. for tbo appellant : —Tho lower Courts have held that 

the second and tho third applioation-.i wove not ma lo in aooovdauce with 
law. simply because tho assignment and tlio tiu/fck'f/ur«ama were not 
produced. In this they wore wrong. Soo Abd\U Majid w Muhammad 
FaizuUah (4), and Abdul Kiireem v. Ch ikhun [5). 

D. W. Pilgamkar ^ for tho lospoudont : — Tho intervening applioa* 
tion8 Nos. 2 and 3 are not made in aocordauoo with law. The deed of 
assignment and tho ynukhtyarnama not having boon proved, tho applica- 
tions cannot bo regarded as having been presented by a proper person. 

11) (1890) 15 Bom. 242. 

(9) (1899) 96 Cal. 888. 

(3) (1892) 20 Cal. 880. 
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Sea Balkihsn Das v. Bedmati Koer (l). Eafizudditi Ghowdhry v. Abdool 
Aziz Ca) ; and Ghattar v. Newal Singh (3). 

The ease of Abdul Majid v. Muhammad Faizullah (4), does not — ■ 

apply beoau ?0 here the finding of fact is that the assignment and the Appki^I'ATH 

mukhtyarnama were not proved. Oiviri. 

• material for the purposes of the 84 B. 68=4 

points of law raised m this second appeal are shortly these. A decree I. C. 882=11 

was obtained on the 12th October 1894, by the assignor of the present B®”*- «• 

appellant. On the 16th August 1897 the first darkhast for its execu- 
tion was presented by the decree-holder himself. But as the pro- 
cess fee was not paid, it was struck off. The second darkhast was 

presented on the I6th August 1900 by the present appellant, but 

It was struck off on the 27th October 1900 on the [71] ground 
that the assignment, not having been produced, was not proved 
On the 11th August 1903, a person calling himself the mukhtuar of 
the assignee presented the third darkhast. But as neither the mukhtyar- 
nama nor ihe deed ol assignment produoad it was struck off on the 
9th October 1903. The fourth darkhast was presented by the same 
mukhtyar on the 19th December 1905. A notice was issued to the iudg. 
ment-debtor under section 248 of the Civil Procedure Code then in force 
He not having appeared, the darkhast was disposed of. 

Both the Courts belsw have held that the present darkhast is barred 
by the law of limitation, because the second and the third darkhasts 
cannot be regarded as applications for execution made in accordance with 
law. We cannot agree with that view. These two darkhasts were dis- 
allowed, not because the persons who made those applications were not 
competent to make them, but merely because they did not produce evid- 
ence to satisfy the Court that there was an assignment and that there 
was a mukhtyarnama. But from the nnn-produotion of these It does not 
follow that %he assignment and the mukhtyarnama did not exist in fact 
then. It has been held in Abdul Majid v. Muhammad Faizullah [i), 
under similar circumstances, that the application of a party for the execu- 
tion of a decree is a step-in-aid of it, though ha fails to produce evidence 
to show that he had a right to execution. See also Ablul Kure^m y 
Ghnkhun (5). Neither of the lower Courts has found in the present case 
whether the assianae was in fact an assignee, at the date of his application 
and was competent to make it, nor was it decided whether the mukhtyar 
of the assignee was mukhtyar in fact on the 11th of August 1903 when 
the lihird darkhast was presantat^. 

We. ^iherefora. reverse fche decree of fche Court below and sand back 
the darkhast to be dealt with according to law with reference to the 
observations herein. Costs to abide the result. 

Decree reversed. 


(1) (18991 90 Cal 8S8. 

(9) (1893) 20 Cal, 755. 
(3) (1889) 19 All. 84. 
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[72] OEIGINAL CIVIL. 

Bfl/orfi Mr. Justice Chandav^rkar and Mr. Justice Batchelor. 

Baqhunathji Tarachand. a Firm ( ippeHant and Defendants), v. 
The Bank op Bombay (Respondents and Platntiui) 

[22QfI January, 1909], . 

fhndu law- Hindu family firm—l'rade^Manager patsing promianry noUsmthe ftrmt 
name without any advanUme to the ftnn^Mtnor copartner LtabtUty of minor 
coparcener iti ttui on promissory notes. 

Oae H. peHUftded N. wbo the only adalt male member of a 
Brm oarryiQK od »q aaoe^tral tr.ade to Riga oerlam promiasory notea in the name 
of hie anLfral firm N. signed the notes without the knowledge of the other 
member of the firm and without any adfintage to the firm. The notea were 
iubaequently endorsed by H. to B who advanced monies on them to H. 

On a suit by B. to reoovet the amounta due on the notes from N a firm K, a 
minor ooparoener, pleaded that he was not liable. ^ 

ATrid, varying the decree of Beaton, J., that the minor a share m the firm 
Wftfl li&bls 

Per Chandavarkar. J.t-Undot Hindu law a ioint Umily, which wrt.es on a 

trade handed down from its anoeato'^a becomes a tradii g family .trade being 

on* nf itq ktif.ichnriie iduty or practice) it attracts to itself all the neoa?aary 


inoidenti of tt*de. . _ ^ 

The rule of Hindu law that debts contracted by a managing member of a 

ioint family are binding on the other members only when they are for a family 

purpose is subjeoi to at least one important exception. here a family carries 
on a business or profeseion, i»nd muutaius itself by means of it, the member 
who manages it lor the family has an impliol authority to contract debts for its 
purposes, and the ore ntot is not bouud to inquire into the purpose of the debt 
in order to bi.id the whole (:vmily thereby, because that power is necessary for 

the very existence of the family .... , • < m 

Where a minor is a oojaroener in a joint family his iknrti in the family 
property is liable for debts contracted by his managing ooparoe or for any 
Jamtlii pnrp'ise or any purp so incidental to it. If the family is a trading firm, 
the same rule must apply with this diflorenoo that the terms family purpose oi 
purpnsit incidental to it must b>*vo given way for the expression tnidirm 
purpose ot purp, lit inci iculal to It having regard to the uaturo and objects of 
the family business Tne ciroiilating of a negotiable instramont is in the case 
of a j 'int family, trading as a firm, necessary for its existence and iie purposei. 
[7 ] Tne minor’s share is thoceforo bound by it since it constitutes an obliga- 
tion of the firm, . • e .v 

per Batchelor, J :—\a establishing the legal relations of a joint firm thi 

Courts treat it AR a kind of partnership and apply the principles of that law. 
The test to be applied in 0 ISOS of this kind is rather the apparent authority of 
the manager than the aotunl necessity of the family, for while there is no 
absolute necessity for the family to trade at all, when ouoe the family trade ii 
admitted, all usual acts done in the normal ocucss of Oiktrying it on maybe 
oonsidored necessary to the trade. 

[rol : 36 Mad. 692 ; Ref : ll Mad. 824 ; 42 Mad. 629 ; 63 I. 0. 263=10 L. W. 204=a 
37 M. L. J. 316=42 Mad. 7-'l=l919 M. W N.600. 60 1.0.610; 63 I- 0. 
871=13 L. W. 662=1931 M. W.N.3i6=U Mad 605; Expl : 66 1 . 0. 64=33 
M L. J. 56=1920 M. W N. 112 ; Ref ; 72 I 0. 659=47 Bom 637 ; Fol 72 1. 0. 
816=46 M L. J. 44 ; Rel : 75 1- 0. 820 ; Ref : 67 1. 0. 95 ; 79 1. 0, 617=32 A. 
h. J. 295=46 All. 864 ; Gf : 33 I. 0. 691=8 L. W. 468 ; 31 1. 0. 371 ; 26 I. U. 
898=16 M. L. T 489 ; 66 1. 0. 711 iP.B.). 


There were two Summary Suit? filed by the Bank of Bombay on 
two promissory notes or Hundis against the firm of Raghunathji Tarft- 
ohand in the name of whiob the notes were made and by whom they were 
dishonoured and the heirs of the person by name Hirabhai Ghallabhai to 
whom or to whose order the notes were payable, who endorsed them to 
the Bank o f Bombay and obtained mone y fro m the Bank. 


Original Buiti Noi. 60 and 90 of 1903. Appeal Ho, 33 of 1903. 
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Tha latter defendants did not appear. The hrst defendant obtained 
leave to defend and pleaded in substance that, though the notes were 
signed by one Narottam, the son of Gordhandas, who was the only son of 
the original founder of the hrm Baghunath, yet that Narottam bad no 
authority to sign with the name of the firm, and did not sign them for the 
firm ; that the notes were signed by Narottam only when entreated by 
Hirabhat ; that he received no consideration and did not know he was 
incurring any liability ; that they were obtained by fraud and that the 
Bank through their agent had notice of the fraud, 

The drm of Eaghunathji Taraohasd was the name of a hrm belonging 
to a Hindu family, of which Narottam was the only adult male member. 
The two notes sued on were signed by Narottam in the name of the firm. 

Heaton, J „ found alia that the notes in question were signed 
by the firm of Biaghunathji Taraohand ; that the firm of Baghunathji 
Taraohaud was a joint family firm ; that Narottam, at the time he signed 
the notes, was the manager of the joint family firm ; that the making of 
the notes was a clandestine transaction in fraud of the firm of Baghunathji 
Taraohand, and that the making of the notes was neither in the course of 
tha business, nor in the interest of, nor in any way connected with [74] 
the affairs of the firm, bub that the joint family firm was liable under the 
notes signed by its manager. 

The Court passed a decree against the firm of Baghunathji Taraohand 
and against the second defendant as the representative of Hirabhai Ghella- 
bhai to the extent of the funds of Hirabhai Ghellabhai which had come 
bo their hands. 

The defendant firm of Baghunathji Taraohand appealed. 

Baikes (with him Padshah) for the appellants. 

Lowndes with Strangmarit Advocaie-Qeneralt and Inverarity for the 
respondents. 

Chandavarkar, J.; — The facts of this case, material for the pur- 
poses of this appeal, are undisputed and may be shortly stated : — 

One Baghunathji Taraohand started a firm in Bombay in that name 
for carrying on business in cloth. On his death in 1902, his son Govard- 
handas continued the business. Govardhandas having died in March 1904, 
leaving his widow Parvatibai, two minor sons Narottam and Keshavlal, 
and five daughters, the cloth business was carried on for some time by the 
Munim of the firm under the orders of the widow. When Narottam came 
of age, he looked after the businees. Narottam was a friend of one Hirabhai 
Ghellabhai, a pearl merchant, who bad been in the habit of getting others 
to draw promissory notes in his favour for the purposes of his business 
and negotiating them. Towards the end of 1907, the friends, who had so 
accommodated him, having refused to give' notes in that way any further, 
Hirabhai persuaded Narottam to sign the promissory notes now in dispute 
and two more in the name of his ancestral firm, Baghunathji Taraohand. 
Narottam signed them without the knowledge of his mother and of his 
Munim and without any advantage to his own firm. The notes were 
endorsed by Hirabhai to the Bank of Bombay, who thereupon advanced 
moneys to the former. 

The notes having been dishonoured, the suit was brought by the 
Bank to recover the moneys of the two notes from the firm of Baghu- 
nathji Taraohand. The first point made before us in sup- [7S] port of this 
appeal from Heaton, J.’s decree is of a purely technical character. It is 
urged that the suit was wrongly brought against the firm Baghunathji 
Taraohand, and that, having regard to the Buies of this Court, it should 
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have been 61ed againsli the individuals oonsbituting the firm. Seobion 578 
of the old Code of Civil Prooeduro, replaced by seobion 99 of the new Code 
is a sufficient answer to the objection, lb provides that no decree shall 
be reversed or modified in appeal for error or irregularity nob atfeobing the 
merits of the case or the junsdiotion of the Court which passed the decree. 

The second point urged is oonoeded by Mr. Lowndes, counsel lor the 
respondent. Uoaton, J., has given a decree against tho firm Raghunathji 
Taraohand, and the result of that is a personal decree against the m nor 
K shavlal, who is a partner in the firm, entitling tho Bank bo attach and 
sell in satisfaobioD of the decree any property of the minor apart from his 
share in the firm. Mr. Lowndes agrees that the decree goe^^ fuither than 
the law warrants and must be modified accordingly. 

The really important question argued in this appeal is as to the liabili- 
ty of the minor in respect of bis share in the firm. It is coi. ceded by tho 
learned counsel for the respondent that the notes in dispute ware given 
by Natotbam m fraud ol his firm. Heaton, J., has found on tiie evidence 
that the plaintiff Bank are indorsees tor value in ^ood and that 

finding is nob impugned on appeal. At the same tune it is clear and 
conceded by Mr. Lowndes that the Bank had made no inquiry as bo the 
oonsbibution of the firm and the purpose of the liability. 

On these facts the argument for the appellant is, shortly, this : —The 
defendant firm is nob a partnership in the legal sense of the term, be- 
cause lb consists of the members of a joint family, governed not by the 
Indian Oontraob Act, but by the Hindu law. Those members were 
ooparcenors, who carried on an ancestral trade in the name of the family 
firm. Their relations, whether inter se or with tho outride world must be 
regulated by the rules of Hindu law applioablo to the joint faimdy system. 
One of those rules is that laid down by tho Judicial Commitbeo of the 
Privy Council in the leading case of Utinoomanpcrsaud v. ['i6] Mussumat 
Babooee Munraj Koonweree U). There it was held that no debt con- 
tracted by the managing member of a joint family, consisting among 
others of minor ooparoeners, can bind the minor members unless it was 
for some family purpose, or unless at least the creditor is able to prove 
that on proper enquiry he honestly believed that it was for such purpose. 

Applying that rule to the facts of the case, it is urged that tho Bank 
are not entitled to a decree oven against the share of the minor K.oshavlal 
in the family firm, since the promissory notes in question were given by 
the other partner, Narottam, in fraud of tho firm, and tho Bank had made 

no enquiry as to tho necessity for, or purpose of, the notes before becom- 
ing indorsees for value. 


The reason of tho rule that partners in trade have authority, as regards 
third persons, to bind the firm by bills of exchange or a promissory note 

is stated in Tudor’s Selection of Leading Cases on Mercantile and Mari- 
time Law (3rd Ldn., p. 477) bo bo that, in the ease of mercantile partner- 
ships, the circulating of negotiable instruments is necessary. Tho drawing 
and accepting of bills and tho giving of promissory notes is “part of the 
ordinary course of suoh a partnership,” because, having regard to ib-^ nature, 
that power is essential and is incidental bo its purposes: see tho judgment 
of Cockburn, C. J., in l^ieholson v. Bteketts (2) The rule has been adopted 
and onforoed in tho case of tracing partnerships m tho interests of trade 
and the Dooessities of oommeroo and has become a rule of the trade. 

It IS true that neither any Smribi nor authoritative commentary on 

Hindu law expressly rooo gnisee any suoh law wit h referouoo to a joint 


(1) U8BC) 6 Moo. I. A, B93. 


12) U8G0) 9 E. A K. 497 at p. 528, 
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ffindu family carrying on a trade in the capacity of a firm or to any other 
radmg firm. Bub it follows, I thmk from certain general principles laid 

down by some of the Smriti writers and tneir commentators that, where 

such a family embarks on a trade for the purposes of its livelihood it is 
bound by all the rules and laws applicable to that trade. 

a mrf Trh downwards, traders formed 

twice-born castes, namely, [77] Vaisbyas. The 
StT Ji“' Kshatrias ware allowed to trade only m case of neoes- 

Where a caste or a joint family takes to trading and that is handed down 

generation to the next and so on, it is called a trading caste or a 
t ading family and trade becomes its duty or practice. In that case the 
duty or practice is called Ttulachara. The Smnti writers and the oom- 
menbafors all lay down the injunction that the king should see that 
feaZaeWa rneaning the duty of every family or ca^te, is properly preserved” 

3?a E”d„!fwo l‘‘" »' •»» MiUkl 

takSt X or.X'”bo” 

that a joint family, which carries on a trade handed down from its anoes- 

traots^Ti3f“ 11 "?^'“® kulacharas it at- 

traots bo itself all the necessary incidents of trade. The mem hers of such 

khlT ^ partners in the strict sense of the term because 

of partnership both m the Vyavahara Mayukha and the Mitakshara is\hat 
where several persons, such as traders, etc., carry on business jointly it ts 
samjhuya samuthantim t.e., partnership. Vijnaneshvara uses the^same 
expression, sambhuija samuthmamli i.e., partnership, in explainin? Yain- 
yavalkyas smriti relating to an undivided family. The smriti is that “ if 
^e common stock be improved, an equal division is ordained.” On this 

® ® translated in Stokes's Hindu 

Law Books) is Among unseparated brethren, if the common stock be 

improved or argumented by any one of them, through agriculture, com- 

merce or s.mil.ar means, an equal distribution neverthelL takes placT- 
and a double share is not allotted bo the acquirer.” (Stokes’s Hiniln faJ 

Books, page 390, s 31.). This translatiol 1 venture To tbin?. 

bring out the force of the original. It ought bo be as follows 

_If the common stock of undivided brothers be oollectively aus- 
mented in partnership for (the purposes of) agriculture, trade, or the like 
by one of them, the partition shall bo equal and a [78] double share 
shall not be allotted to the parson augmenting." The gloss shows that 
coparceners m a joint family become partners, when they trade in union 
say lb shows that because Vijnaneshvara speaks of their union in that 
respect as sanMuya samuthanam. which is also the expression used in 
his Ohapher on Partnership at p. 253 of Moghe’s 3rd Bdn. 

There is a Smriti of Brihaspathi, according bo which companies of 
tradesmen should adjust their disputes according to the rules of their 
own pro ession. (Sacred Books of the East, Vol. 33. Part I n 281 
para. 26).^ Nilakantha in his Vyavahara Mayukha cites Bhrigu as ordain- 

(hh artisans must be made to pay ” 

(their debts), according to the custom of the country ” (ManLk's 

Translation, p. 109.) That includes mercantile usage. The same odm- 
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menlator oites Vyasa as laying down tbab “ the 

matohauts is impo.s.bla to bo made by ® know 

be that it is merohanSs alone who know best what the rules ol their 
Xr“». .aopw m ..1 ...a.. .r=, « 

1 Cl 173-11 suob rules must be followed in the mterusts of trade. Nowhere is it 

aim. h. R. stated that these rules do not apply to a joint family ' 

2®®- as Its kiilachara or family bu^ness merely beoause it oooupies also the 
sta us 0 a jmnt family. If then our Courts have held that, in the interests 

of oommerU one member of a tiadiug firm has power to binl the other 

membbrs whebhor bhoy bo mmors or adults, by means oi a 
SumenHuven lu the name of the firm in favour oU bona Me bolder 
for value, and d that rule nas become a ueoesr-ary inoident oUbat ^ 

part of Its meobani m. the authority of the texts above-cited supports tha 
vfew that all members of the firm am bound by a promissory note given 

bv one of thorn in tbo namo of bho firm. , 

^ The rule of Hindu law that dobb-^ contracted by a managing member 

of a joint family are binding on the other members only 
for a family purpose, is subject to at least one important 
According to a tit of Yajayavallrya, " among herdsmen, vintners, dancers, 
washermen, and hunters. [79] the husband sba 1 pay the debts of hts 
wife.” and the reason stated to be that “ the livehhood of the de- 

pends" upon iihe wife. [Maudlik's Translation of the Vyavahara Mayukha. 

D 114 n. 35 & 36] In bis glois upon this text Vijuaneshvara in the 
Mitakshara points out that the reason assigned in the text for this exception 

shows that the rule applies to similar cases. Apavarka 
is an omepbion to the general rale relating to families Balambhatta [2) 
m bis oommentary on the Ulibakshara points out that the speoihod oases in 
the text are not exhaustive bub illustrative aud that the priuoiple applies 
bo all alike -Brahmins and others similarly situated. That is, 'ifie term 

‘wife’ in the text stands for the karta or manager of the family and the 
terms ‘herdsmen, oto.,‘ stand for its members carrying on a family busi- 
ness From this text it follows that whore a family carries on a business 
or pmlession, and maintams ibsolt by moans o! it, the member who maoages 
it tor the family has ao implied authority to ooutraot debts (or its pur- 
poses, and the oroditor is uot bound to inquire into the purpose of the debt 
to bind tho whole family thereby, beoause that power is necessary for 
■ the very oxitonoa of bho family. Whether tho debt was oontraobed for 
the purpose of the family profession or not, it binds tho members. 

And this is substiantially iu aooordanoo with the dictum in Bamlol 
Thahtrsidas v. Lakhmicha7id Muniram ]3), whore it was said at page 

52; A minor, who is a member of a joint Hindu family oattying on an 

ancestral trade as a firm, is. bound by snob acts as are necessarily inoident 
to the carrying on of a trade. Aoeording to the law merchant, the draw- 
ing of a bill of oxohauge or the giving of a promissory note is a ueoesary 
inoident of tho carrying on of trade. Tho dictum iu IJamlaJ v. Lakhm*- 
ohand (3), strictly speaking, was not necessary for the purposes o f its actual 

(1) Seo Apararku's Yajtivavrtlkvrt Siuriti, AuandashrumA Sotios, VyaTabAtadhyayA 
p. 649 V 

[Mfl. Copy of BalambbftUi wbioh is in this Court.] 

\3) (1861) 1 Bom. H. 0. R. Appx U. 
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[80] deoision. And the deoisions of the Calcutta High Court in Johurra 
Bibee v. Sreegopal Misser (l) and Btmola Dossae v. Mohun Dossee(2) and 
SahrahbAi v. Maganlal (3). in which Bamlal v. Laohmiohand (4) is ap- 
proved and followed, do nob exactly touch the point of law arising in the 
present case. I should have declined to act upon the dicta in these cases 
had I found no support for them in the Hindu law books. I am of opinion 
that they correctly express the Hindu law on the subject, having regard 
to the texts to which I have referred in this judgment. In Samalbhai 
Nathubhai v. Someshvar (5) it has been held by this Court that a joint 
family carrying on business as a firm is not exclusively governed either by 
the principles applicable to joint families as such or by the Contract Act 
It is, I think, a necessary inference from that decision that those principles 
will apply to such a firm only so far as they are not opposed to bub are 

•onsistent with the necessary incidents of trade and the paramount inter- 

•s|}s of comDQeroe. 


We have been asked by Mr. Kaikes, in his argument for the appellant, 
not to apply this law to the facts of this case, because the law, so far as it 
has been applied to partnerships formed under the Indian Contract Act 
or to partnerships falling within the English law, has its origin in mer- 
cantile usage but no such usage was pleaded by the respondent Bank and 
indeed it could not be pleaded as the suit was filed as a summary action 
under the rules of this Court. The answer to this contention is simple 
The law merchant, it has been observed, forms a branch of the law of 
England, and those customs which have been universally and notoriously 
prevalent amongst merchants, and have been found by experience to be of 

of it, upon a principle of con- 
venience, 'and for the benefit of trade and commerce; and, when so adopted 

it is unnecessary to plead and prove them." [Broom’s legal Maxims, 7bh 
Edn., p. 705.] ’ 

Then comes the question as to the nature and extent of the liability 
of the minor Keshavlal. We have been referred by [8l] Mr. Eaikes to 
the decision of the Judicial Committee of the Privy Council in Mohori 
Bibee v. Dhurmodat GKose (8), that a minor is incapable of contracting 
And he argues that section 247 of the Indian Contract Act is inapplicable 
here, because the minor is governed by the principles of Hindu Law 


Assuming that it is so, what is the Hindu law on the subject ? 
Where a minor is a coparcener in a joint family, his share in the family 
property is liable for deots contracted by his managing coparcener for any 
family purpose or any purpose incidental to it. If the family is a trading 
firm, the same rule must apply with this difference that the term family 
purpose or purposes ineidental to it must here give way to the expression 
trading purpose or purpose metdental to it, having regard to the nature 
and objects of the family business. The circulating of a negotiable in- 
strument is in the case of a joint family trading as a firm, necessary for 
its existence and its purposes. It is a necessary incident of the carrying 
on of the trade. Without it the firm could nob gain credit in the market 
and prosper. The minor's share is, therefore, bound by it, since it consti- 
tutes an obligation .of the firm. This conclusion arises, in my opinion from 
the principles of Hindu law with which I have dealt in the earlier part of 



(1) (1876) 1 Cal. 470. 
(S)«(1880)'#0al. 792. 
(8) fl901)>26 Bom.^lOe. 


(A) (1861) I Bom. H. 0. R. Appx. li 

(5) (1880) 6 Bom.188. ' 

(6) (190Q)iL. E. 801. A. lU. 
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1909 this judgmsnb. It is unneoessary, therefore, to invoke the aid of either 
JAN. 21. seotiion 247 or any other provision of the Indian Contract Act. 

■ For these reasons I am of opinion that the oonolu''ion of law arrived 

OEIGINAL by Heaton, J., is oorrecb His deoree, however, goes further than the 

law warrants and must be modified by striking out the words against 
34 B. 72=2 the firm of Raghunathji Taraohand”, and substituting for them the 
I. 0. 173=11 words ■ Against the share of the minor defendant Kesbavlal in the 
Bora. L. R. of Raghunatbii Taraohand. ’ In other re?p 0 ots the deoreo must be 

o-infirmed. As to oost^, the variation wo have made in the decree appeal- 
ed from appears substantial but in name. It i? admitted by Mr. Ravkes 
that the minor has no property of bis own. The respondents understood 
the decree to apply only to the minor s share, and when the appeal was 
opened, their counsel at once [83] conceded the point as to the personal 
liability of the minor. The argument in appeal was oonfinod to the 
minor’s share in the firm, and on that point tbo appeal (ails. The decree 

must, therefore, be confirmed with costs. 

Batchelor. J. This appeal raises a question of the liability of the 

appellants in respect of two promiswy notes oxrcnted by one Narottam 
Gordhan in favour of one Hirabhai Ghellabbai, who inlorsed them over to 
the Bank of Bombay and received tbo money for them from the Bank. 
The facts necessary for the deoi'^ion of the appeal are either admitted or 
are found and not contested. Narotbam was the adult manager of'a joint 
Hindu family, the only other ooparoaner being his brother. Kesbavlal, an 
infant, now about four years of ago. Among the a'^^ets of the undivided 
family was a joint firm trading in the nemo of Kaghnpathji Taraohand, 
who was the grandfather of Narobtam and the original founder of the 
business. The promis-ory notes in suit were executed by Narottam in 
the name of the firm. R^gbuoathji Taraohand, but no consideration passed 
from Hir .bhai Ghellabbai. Hirabhai was a friend of Narottam. who 
executed the notes on the faith of the mem accuranoe by Hirabhai that 
he would nob be called upon to pay. lu fact Hirabhai was unable bo 
meet the notes and appears to have committed snioid^. The notes were 
dishonoured, and the respondents, who a^o holders for vilue without notice 
of any fraud, seek to come upon the firm Raghunathji Tuaohand, includ- 
ing the minor Keshavlal’s share therein. Tho only material question for 
decision is whether the minor’s share in the firm \- liable. It is admitted 
by Mr. Raikos that Nirobbam is liable, and it is almitb il by Mr. Lowndos 
that the decree under appoil cannot bo su ta’noliu so far as, hoing a 
decree against the firm, it would ha enforcoahle a;ainst tho minor par- 
sonally. 

With regard to Mr. Raikes’s preliminary objection to the frame of the 
suit, I agree with mv IcArnod colleague that a sntp,oient answer to it is 
supplied by section 573 of the Civil Prooelura Cole of 13S2; section 99 
of the present Code is to the same effect. 

This brings me to tho principal question whether tho minor's share 
in the firm is liable on the obligations undertaken by [83l Narottam in 
the name of tbo firm. Mr. Lowndes has invited u*^ to decide tho question 
on tbo principles of the law merchant, and has urged in forcible language 
that the reversal of the deoreo would have tho effect of paralysing a very 
important branch of trade throughout tho length and breadth of the Pre- 
sidency. Bub these considerations, though undoubtodly of great oonse- 
quenoo in their proper plaoa, do not. I think, assist a Comb of .Tustioe. It 
is our business to ascertain and declare what tho law is ; wo have no con- 
cern with what' it ought to be in roforenoo to one standard or another. 
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The law here and now actually is one way or the other : if it is in favour 1909 
of the decree made, well and good : but if it is not, a Court cannot, I Jan. 22. 

think, make it the law by showing that it would be for the convenience 

of merchants to have it so. As I understand the matter, no degree of 
commercial convenience can convert bad law into good. It is of course a -!IL’ 
satisfaction to a judge to find that the law, as he ascertains it to be, meets 34 8.72^2 
the requirements of an important class of the community ; bub further^* ^'^3=11 
than that I do nob see how the argument ah inconvenienti can properly be ^*^“^*55' 
pressed. It may be observed, mcreovor, that here in India we are govern- 
ed by our Codes, which are subjected to fairly frequent amendment when- 
ever amendment is considered to be required ; so that there should be the 
less temptation to judges to encroach upon the province of the legislature. 

And I am aware of no authority for supposing that, side by side with the 
recognised law, there exists in India to-day a separate set of valid, 
bub somewhat undefined legal principles desoribabla as the law merchant. 

I should rather suppose that those portions of the Jaw merchant which 
the Indian legislature has seen fib to accept ate bo be found embodied in 
such provisions of that legislature as the Contract Act and the Negotiable 
Instruments Act ; and that it is not competent to us bo leave this firm 
ground and explore the uncertain regions which are imperfectly defined by 
the phrase, the law merchant. Some reliance was placed by Mr. Lowndes 
on Goodtoin v. Boharts (1), where Cockburn G. J. lays down that the law 
merchant is not fixed and stereotyped, but is capable of being [84] ex- 
panded and enlarged so as to meet the requirements of trade in the vary- 
ing circumstances of commerce. But in the same sentence the Chief 
Justice explains that this expansion is effected by the usages of merchants 
being duly proved and so becoming ratified by the decisions of Courbe of 
law ; and he refers to the dictum of Lord Campbell in Brandao v. Barnett 
(2), that when a general usage has been judicially ascertained and estab- 
lished, it becomes a part of the law merchant, which Courts of Justice 
are bound to know and recognise/* In this ease no such usage was even 
pleaded, and the argument presupposes that, in the entire absence of 
evidence, we should pronounce, presumably of our own knowledge, that 
the interests of commerce require the rule of law to be in the respondent s 
favour and against the Hindu minor. Speaking for myself, I can only 
say that I have no such knowledge. There would of course have been no 
difficulty in giving effect to the alleged usage if it had been properly 
pleaded and proved, but since that was not done, I am of opinion that if 
the decree is to be affirmed, it must be affirmed by reference simply to 
the accepted principles of law, as the law has hitherto been Understood in 
this part of India. That of course will still leave it open to ua to refer 
for guidance to English decisions where they are properly applicable, but 
I do not think that we can, by a stroke of the pen, apply a principle of 
English law to a minor member of a Hindu joint family. Finally, on this 
part of the case, 1 am inclined to think that the liability of the innocent 
co-partner depends rather upon the general principles of agency than 
upon anything peculiar to* the law merchant. 

As the learned Judge below has pointed out, then, the problem ig not 
to be solved merely on the authority of the law in England as to the 
liability of an infant partner, for the members of this joint Hindu firm are, 
in strictness, certainly not mere partners in the sense known to Enolish 
law. The firm is not strictly a partnership, bub is one of the assets of 

(1) (1875) L. R. 10 Ex. 337 at p. m, (2) (1816) 12 01. &,E. 787 at p. 805. 
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an unaivi<^0<3 Hindn family in which Narofcbam and the mfanii are oopar- 
c^nor'?. On the other hand the analogy between such a joint firm m its 
[83] relation^; with the outer world and an ordinary partnership in many 
respects extremely dose. It become^; necessary, ^ therefore, to consider 
bow the Courts have in the past dealt with these joint firms, and to what 
extent thev have been taken out of the sphere of ordinary Hindu law and 
brought within the operation of the law of partnership. The leading 
decision on the subject is Sausse C. J.'s judgment in Ramlal v. Lahh< 
mir.hand (l), which has admittedly been accepted as good law ever since 
1861. There the learned Chief Justice in discussing the question to 
what extent a minor member of an undivided Hindu family will be held 
bound by the acts of the family manager with reference to an ancestral 
family trade ” lavs it down that “ in carrying on such a tirade, infant 
members of the undivided family will be bound by all acts of the manager 
which are necc'^^arily incident to and flowing out of ih& carrying on 
of that trade ... The power of a manager bo carry on a family trade neces- 
sarily implies a power to pledge the property and credit of the family for 
the ordinary purposes of that trade. Third parties, in the ordinary course 
of hono. /tie trade dealings, should not bo held bound bo investigate the 
status of the family represented by the manager whilst dealing with him 
on the credit of tho family property.” And be goes on to point out that 
in the interests of the joint family itself, with which otherwise third 
parties would be unwilling to take the risk of dealing, it is necessary thus 
far to trench upon tho protection which the Hindu law generally extends 
to the interests of a minor. This decision was followed in Johurra Bihee 
V. SrecOopalMisseri^), where Pontifox. J., says that persons carrying 
on a family business in the profits of which all the members of the 
family would partioipte must have authority to pledge the joint family 
property and credit for the ordinary purposes of the business. Then 
there is the case of Joyhsto Cowar v. Nittyanund Nundy (3), decided by 
Garth, C. J., and two other judges. The judgment was pronounced by Sir 
Richard Garth who after oiting the provisions of section 247 of the Con* 
tract Act observes that " on principle there ought not to be [86] any 
difference between tho nature of the liability of an infant admitted by 
contract into a partnership business and that of oue on whose behalf an 
ancestral trade is carried on by a manager." This was quoted with appro- 
val in this Court in the Full Bench case of v. ^^aganlal (4), 

whore .Jenkins, G. J., also affirms the following extract from Bevwla Dossee 
V. Mohun Dossed (h) : — '* In this ca'^o Gour Churn certainly had an implied 
power to borrow on the credit of the joint family as partners in the firm ; 
also we think, he bad power to borrow on the credit of the joint family, 
as a joint family for tho purpo'^es of the firm. A joint family carrying on 
a business is necessarily a peculiar kind of partnership.” I need not pur- 
sue the cases further : enough has been cited to show that in establishing 
the legal relations of a joint firm tho Courts treat it as a kind of partnership 
and apply the principles of that law. Section 247 of the Contract Act 
appears bo mo to furni'^h distinct authority for this view, which so far as 
I can gather, \n not in conflict with any text of the Hindu law dealing 
speoifioslly with the legal po'=ition of an ancestral firm in its dealings with 
the outside world of oommoroo. It follows, I think, that the test to bo 


(1) 1 Bom. IT. 0. B. Appx. li at (B1 (1S7S1 B Cal. 793. 

pp. Ixxi, hxii. . (4) (ipOl) 2R Bom. 30G at p. 219. 

i2) (1876) 1 Oal. 470. ( 5 ) (1880) 5 Cal. 799 at p. 804. 
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applied ia such oases is rather the apparent authority of the manager than 
the actual necessity of the family. And that to my mind is a perfectly 
reasonable position, for whde there is no absolute necessity for the family 
to trade at all, when once the family trade is admitted, all usual acts doni 
n the normal course of carrying it on may be considered necessary to 

we have taken what appears 
to me to be the really important step in the case, that is, the step from i 

the ordinary Hindu law as to a manager’s power of alienation to tL law 

0 partnership ; and, that step taken, the decision of the appeal does not 

partnership "is laid down 
in the Contract Act, and for any further elucidation of its principles we 

Jetored tc T for appellant has insistently 

that the Bank had no knowledge of any fraud ; that Narotfcam, who 
riyf * 1 ,'“ ® name, had in fact authority to do so ; and that 

in li! such notes is an act necessary for, or usually done 

in the conduct of such a trade as the family here was carrvine on 

Therefore, under section 251 of the Contract Act, I am of opinion that 

Narottam bound the 6rm; and that, as Heaton, J., has pointed out, would 

a 's bound, is Keshav- 
lals share in firm exempt from liability because Keshavlal is an infant? 

In England, if the proper steps in procedure are taken, the infant’s share 

1 “n f for the benefit of the creditors : see Lovell & Christmas 
Beauchamp (l) But here occurs a difficulty which was urged upon us 

n ; in England a minor’s contract is merely 

voidable at his election on attaining full age, whereas in India a minor’s 

contract is void. That was laid down by their Lordships of the Privy 

Council in Mohon Bihee v. Dhurmodas Ghose (2), and the cases of Joyhisto 

Cowar V. NtUyanund Nundy (.3) and Bamparlab v. FooUhai (4) were de- 

cided before it was settled that a minor was incompetent to contract, and 

while the general current of Indian decisions was in favour of holdina 

such contract only voidable. But the answer appears to me to be that 

the statutory provision contained in section 247 of the Contract Act, 

Which after declaring that the minor shall not be personally liable, goes 

on, but the share of such minor in the property of the firm is liable for the 

obligation of the firm. I apprehend, therefore, that when once an obli- 
gation IS held to attach to the firm, the minor’s share in the firm must 
neo^sarily be liable. It may by a plausible conjecture, as suggested by 
Sir Frederick Pollock and Mr. Mulla in their edition of the Contraoc Act 
that in framing section 247 the draftsman had either overlooked sec- 
tion 11 or had taken the earlier, but now impossible, view of it, namely 
that a minor’s contract was merely voidable; but, however that may be, 
these are the words of the statute, which, as I understand them, are not 
the less imperative by reason of the now established interpretation of 

c ® minor against the other members 

of the trm, say for an account, I can understand that soma difficulty 
might be caused by the oircumstanca that under section 11 the [881 
minor is not now competent to contract ; but I am unable to sea how, in 
a suit like the present, this construction of section 11 can destroy the 
force of section 247. Though Keshavlal is a minor, and as such nob 
competent to contract, yet for the reasons already given, I think that the 


(1) (1891) A. 0. 607. 

(3) (1903) L. E. SO I. A, lU. 


(3) (1678) 3 Cal. 738. 

(4) (1896) 30 Bom. 767. 
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liability of his share is a question to be determinea by the law of partner- 
ship, and it is in the Contract Act that that law is ooatamad 

^ On these grounds I agree with the learned judge below that the 
minor’s share is liable to the Bank. It is urged that this is a harsh oou- 

elusion, but considerations of that nature do not seem to appropriate m 

84^72=2 such a case as this were unfortunately either one innocent party or an- 

L 0. 173=11 other must suEfor for the misconduct of a third. 

Bom. h. B. For these reasons I agree that the daorea should be affirmed rab]ect 

to the slight variation not oonbosbed, and that this appeal should be dis- 
missed with costs. 
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CRIMINAL REVISION. 

Bejore Sir Basil Scott, Kt„ Chief JiisticB an l Ur, Justice Batchelor, 

Emperor v. Nagm GhkijAbhai.* 

[21st July, 1909]. 

Crimiml Procedure Cade {Act V of 195. 173-SnMcim» to pros^cute-Sabte^ 

QUent order to prosecute parsed un-u’i* section 473. 

Thofirantof ft sanotioD to proaocuto ft privato iodivilaal under aootbn 195 
oJ the t:riminftl Proodduro Coclo. 1^93. is no bat to the aubaoquont institution 
of ptoQoaPiaga by tbo Civil CoiU't iUoU under seotion 4i & of tho Oodo. 

V. Shnnhor (1), followod. 

This was an applioafcion to revise an order passed by Devdat D., 
Second Class Magistrate of Pardi. 

[89] The petitioner Nagji Gholabhai and another preferred a com- 
plainb against Kbandu Malhari and five others charging them with thetli 
or in the altornafcivo with criminal breach of tru>t. The Second Class 
Magistrate of Pardi inquired into tbo case and discharged the accused 
under section 253 of the Criminal Procedure Code, 189S. 

One of the accused. Khandu Alalhavi, thereafter applied for sanction 
to prosecute the oomplaiuants uudev section 195 of the Criminal Prooedure 

Code. 1893. This application wag granted. 

Another of tbo accused, Dala Sidhu, also applied for and obtained 
sanction to proseoubo the complainants, for olTeuoes under sections 211i 

193, 196 and 463 of the Indian Penal Code, 1860. 

Some time after this, a oloilr in the Second Class Magistrate's Court 
at Pardi hied an information against the same oomplainants in the Court 
of the First Class Magistrate at Pulsar, charging them under sections 182i 
211, 193, 195, 196, 4G5, 471 and 109 of the Indian Penal Code, 1860| 
with reference to the same matter. The clerk also produced an order 
sanctioning the prosooutiou. 

The Magistrate entertained the complaint, and put the petitioners on 
their trial. 

The petitioners applied bo the High Court. 

* Crimiuftl AppUoutioa for Rovi^iou No. 144 of 1900. 

(1) {\m) 19 Bom 934 
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H, 0. Coyajee (with K. M, Talayarklian), for the petitioners : -We 
submit that the Magisferata having oooa granted sanation D'.- Khrmdii Mal- 
hari, was not oompebent to grant any more sanations to o.nars with refer- 
ence to the same mabber. The Magistrate is not even 0 .t iiborty to extend 
the time of a sanction which he has once granted ; much -jss can ho give 
a subsequent sanction to the same or any other man. 

G. S, Eao, Acting Government Pleader, for the Crown The first 
sanction here is granted under section 195 of the Criminal Procedure Code, 
1898. It does not restrict the Magistrate's power to direct prosecution of 
the same persons under section 478 of the Code. See Queen-Empress v. 
Shankar (1). 

[90] Scott, C. J. : — On the 31st of October 1903 the Second Class 
Magistrate of Pardi granted sanction to two accused persons in a theft 
case to prosecute the complainants for the offences mentioned in sec- 
tion 195 of the Criminal Procedure Code. No action was taken upon that 
sanction, bub in the December following a complaint was lodged in the 
Court of the nearest Magistrate, First Class, by the Karkun of the Second 
Class Magistrate of Pardi who stated to the Court that he knew the 
accused who were the complainants in the theft case and that he had 
lodged the complaint by the order of the Second Class Magistrate, that it 
was a verbal order, that he was given the sanction order and the papera 
in the case of the complaint of the accused Nagji Ghelabhai and that ha 
produced the Second Class Magistrate’s sanction. Thereupon the accused 
was arrested and pub on his trial. 

An application has now been made bo us to quash the proceedings on 
the ground that they have been inshibubed under an illegal sanction. The 
argument is that section 195 of the Criminal Procedure Code only con- 
templates one sanction for prosecution by a private individual, and it does 
not contemplate a new sanction to a private individual being given, 
because, that would be an evasion of the proviso to section 195 (6) which 
in effect provides that the term of a sanction shall not be extended except 
by the High Court. 

The learned Government Pleader, however, has pointed out to us the 
evidence of the clerk of the Second Class Magistrate to which we have 
alluded and we think that having regard bo that evidence we ought to 
accept the Government Pleader's argument that the proceedings which are 
now going on before the First Class Magistrate are proceedings instituted 
under section 476 by the Court itself. 

The Karkun who instituted those proceedings is an officer of that 
Court and, has no personal interest in prosecuting the accused persons. 

It has been held by this Court in the case of Queen-Empreis v. Shan- 
kar (1) that the existence of a previous sanction under section 195 of the 
Criminal Procedure Code is no bar to the institution of proceedings by 
the Civil Court itself under section [91] 478 and, we think, that is an 
authority for the view which we take in this case that the sanction of the 
31st October to the private individuals is no bar to the proceedings, which 
are now being taken at the instance of the Second Class Magistrate by 
his Karkun. 

W 0 i therefore, reject the application. 

Application rejected, 

I , ■ — — . - — — — 

(1) (1888) 13 Bom. 984. 
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APPELLATE CIVIL. 

Before Sir Basil ScotL Kt., Chief Justice^ and Mr, Justice Batchelor. 


Narsinb and others {Original Defendants la, lb and Ic), 
Appellants, v. Vaman Venkatrao and others (Original 
Plaintiffs 1—3 and Defendants 2—5), Bespondents,'^ 

[27bh July. 1909]. 

Liviitaiion Act {XV of 1877). scciiom 22, ^ -Civil Procedure Code {Act XIV of 1882), 

^ secitou ‘M—Ctvil Procedure Code {Act of 1908), Order I, Rule 9— Lands attached 
to vaian^Joint owners— Lease-Lease oood till the death of the surviving joint 
Qwner^Gordon Settlement of 1864-Sttt4 bit lives of one joint owner to 

recover possession— Rcpresenluiives of the other joint otvner joined as co-defendantt 
with the representatives of the lessee— Plaintiff's clatm allowed to the extent of 
their share— Appeal by plaintiffs and co^defendanis claiming their share~Ltmtta~ 
iion—'Prcaimini of co-defendants as co-platnltfft—Amiudment of plaint and decree. 

Certain lands attached to a vatan belonged jointly to two brothers V and P. 

In the year 1872 the land^ were let by V. under a perpetual lease whioh was 
attested by D. D- pre-deceased V. In the year 1905 within twelve years from 
the death oi V-, his representatives brought a suit for the recovery of the lands 
let by V, They sought to recover the entire lands on the ground of eldership. 
The suit was brought against defendants In, It and Ic as the heirs of the mort* 
gagee of the lessee tthe original Ist defendant), against dofendacts 2 and 8 aa 
the heirs of the lessee and against defendants 4 and 5 as the heirs of D. The 
heirs of defendant 1 and defendants 2 and 3 defended the suit on the ground, 
iniei alia, of limitation, the suit not having been brought within twelve^ years 
from the date of the lease. Defendants 4 and 6 did not contest the plaintifia* 
claim. The first Court allowed the plaintiffs’ claim to the extent of their share, 
namely, a moiety on the ground that their claim to that extent [92] was not 
time-barred. On appeal by the plaintiffs and defendants 4 and 5 the latter of 
whom in appeil claimed their share, namely, the other moiety, the appellate 
Court awarded the other moiety to defendants 4 and 5. 

On second appeal by the heirs of the mortH^gee, 

Held, affirming the decree that the whole claim was within time. A vatan* 
dar is entitled to alienate vatan lands for the term of his natural life and hia 
children although not separate in intarost from him have no right to objoot to 
Buoh alienation until after hU death. 

Where a lease of vatan property is offeotod by one joint owner with the con* 
sent of the other joint owner, the time for the recovery of the vaUn property 
from the lessee tuns from the date of the death of the survivor of the joint 
lessors. 

Defendants 4 and 6 having sought to recover in appeal their share whioh they 
had not asked for in the first Court. 

Held, allowing their claim that they being parties to the suit instituted with* 
in the twelve years during whioh their right to a share in the vatan property 
could bo effectually determined, the CourK must deal with the matter in contro- 
versy so fat aa regards the rights and interests of the patties actually brought 
before it by the institution of the suit. 

A party transferred to the side of the plaintitf from the side of the defendant 
ta not a now plainlif! to whom the provisions of suction 22 of the Limitation 
Act (XV of 1977) apply. 

Xagendrabala Dcbya v. Tarapada Acharjee (1), concurred in. 

Plaint and dooroo of the lower appellate Court amended by entering defend* 
ants 4 and 5 as oo-plaiutiffs. 

[Ref: 21 0. L. J. 611=80 I. 0. 31 ; 66 1. 0. 873 ; 78 1. 0. 28.] 


* Second Appeal llo. 248 of 1903. 
(1) (1908) 85 Cal. 1065. 
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_ Second appeal from the decision of V. V. Phadka, Firsfe Class Sub- 
ordinatie Judge of Belgaum, witih appellate powers, amending the deoree of 
H. V. Chinmulgund, Subordinate Judge of Chikodi. 

The facts were as follows : — 

The lands in di'^pute were attached to a Deshpande vatan which be- 
longed to one Eaghupat who died leaving him surviving two sons Vekatrao 
and Dashrath, of whom Venkatrao was the elder. In the year 1872 Venkat- 
rao leased the lands perpetually to one Annarao Herlekar, father of defend- 
ants 2 and 3. The lease was attested by Dashrath. Annarao in the 
year 1881 mortgaged his right as lessee of the lands to one Krishnarao 
[93] Balaji, defendant 1. Dashrath died in the year 1876 leaving him 
surviving two sous Abaii and Narayan, defendants 4 and 5. Venkatrao 
died in the year 1893 leaving behind two sons Vaman and Vishnu 
and a grandson Damodar Sitaram as his heirs and legal representatives. In 
the year 1905, that is, within twelve years from the date of Venkatrao a 
death, his three representatives brought the present suit to recover posses- 
sion of the lands against Krishnarao Balaji, the mortgagee of the lessee 
Annarao, defendant 1, and he having died his sons and heirs Narsinh, 
Pampa oZias Shriniwas and Sudam alias Raghunath were brought on the 
record as defendants la, Ih and Ic, respectively, against the heirs of the 
lessee, defendants 2 and 3, and against their cousins, the sons of Dashrath, 
defendants 4 and 5. The plaintiffs alleged that as they were the repre-' 
sentatives of the elder branch of the vatandar family the entire lands^ 
belonged to them by right of eldership and that their father Venkatrao* 

has no right under the Vatan Act to alienate to strangers beyond his life- 
time. 

Defendant 1 contended that the lands were not kept with the plain- 
tiffs in right of eldership and plaintiffs were not the representatives of the 
elder branch, that Annarao having rendered valuable service to the plain- 
tiff s family, the lands were given to him in gift in lieu of remuneration 
long before the lease of 1872. that such a gift could nob be retracted and 
was out of the pale of the Vatan Act, that the claim was time-barred, that 
though defendants 4 and 5 were members of the undivided family represent- 
ed by them and the plaintiffs they were joined as co-defendants notwith- 
standing the fact that their claim also was time-barred and that even if 
the plaintiffs succeeded in establishing their claim they could not recover 
possession without redeeming the defendants’ mortgage on payment of 
Es. 1,000. 

• Defendants 2 and 3 answered that the claim was time-barred, that the 
Vatan Act was not applicable to the lands in suit and that they had no 
interest in the lands and were unnecessarily sued. 

Defendant 4 admitted the claim and stated that he might be joined as 
plaintiff if necessary. 

Defendant 5 was absent. 

[94] The Subordinate Judge found that the plaintiffs were not enti- 
tled to the entire lands by right of eldership but were entitled to a moiety, 
that the lands in suit were vatan governed by the Vatan Act, that the 
perpetual lease passed by Venkatrao to Annarao was not binding on the 
plaintiffs, that defendant 1 failed to show that because the claim was 
time-barred against the shares of defendants 4 and 5, the plaintiffs’ claim 
was also time-barred and that the plaintiffs were entitled to recover by 
partition a moiety of each of the lands in suit and to get subsequent 
mesne profits. He, therefore, passed a decree directing the plaintiffs to 
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recover by patbition a tr.oieby of each of the lands from defendanbs la, 16 

and lo, heirs of defondaut 1. , , c • • i kV,. 

On appeal by bhe plaintiffs, defendants 4 and 5 pined them in the 

appeal oontondint- that the first Court was -wrong m supposing that their 
okL was time-barred and it should have awarded 

moiety of the lands which it refused to restore to the plaintiffs. The appel- 
late Court found that the moiety of the lands whioh was not awarded to the 
plaintiffs could ho deoreed to tho appellants, defendants ^ 5, It there- 

tTalnded tho decree of the fir.t Court and directed tha the plaintrffs 
should recover from defendants la, 16 and Ic, hens of defendant 1, half 
of the lands in dispute with mesne profits from date of suit and that de- 

f.S t So, .Id ™,lo.ly ..oo™, Ibe ..bo, b.lf. With ...pe.l, lo 

the claim of defendants 4 and 5 the Court made the following remarks 

Tho lower Cov.rL aasuraer that tha claim of aotecdinta 1 and 5 i3 tirae-bartod, arid 
it is U-EOI in api'oal 'hat Iho claim la barred as it waa not brougas withm IJ o* 
hi da th oUho falhor of dolandanta i and t. Thia view la ertoneoua, Plaint.fia and 
dafandauU ands were undivided until recently and Ihair paranta were undividod. 

That hi vine teen ao. datondanta 1 and 0 CO until partition, aay that cartam 

rnda bolocRed to thamaalvaa exclusively. The lather of 

the undivided family and alienationa made hy him wore to t o ro^peoted till h>s death 
f roIIoloHnn of doferdania 1 and 5. The auit was brought w.thin tune from the 
dL'-'h of^tho tathor (plainlifl's) and hence it is 'n time. Del ndanta 1 and 5 have bean 

parties all along, so that it is not a case ol adding parties. I' or these rcaaona 1 hold 

tbai tho ol iim ol defoodatU 1 a^id & is iu time. 

Defendants la, 16 and Ic, sons and heirs of defendant 1, preferred a 

second appM appellants (defendants la, 16 and lo) The 

permanent lca=o, Exhibit 43, passed hy Vonkatrao in 1872 recites that 
the lands wore held by tho lessee fiom generation to generation, bo it was 
a formal recognition of a perpetual tenauoy whioh had been in esistenoe 
prior to Regulation XVI of 1827. Thcroforo under section 83 of the Land 
Revenue Code, we are entitled to remain in possession as bhe assignees ot 


the permanent tenant. 3 j 

The Judf^o in appeal made out a now oa?o for the respondent?, deien- 

dants 4 and 5. They claimed bhe moiety for the first time in appeal. 

Their claim was inconsistent with their pleading and should not have been 

allowed; U}flov<^rc lyasaivviy v. Yeo Eo\i (l), E$hcnchuiuhr Sum 

Shamachurn Bhuito (2). . 

It was wionp to treat tho suit as ono for partition. It was a sum m 

ejeotment. Dofeudants 4 and 5 did riOt claim any irbare. On the oonti^ 
they admitted tho plainlifl’s claim to tho entire lands and slated that they 
had no share in them. In his deposition defendant 4 admitted that he 
had no dosiro to bo made a plainfcitf and that he had uo right to the 1 ®^®* 
Therefore defendants 4 and 5 wore not in tho pontion of plaintiffs: 
Shivmurtepva v. Yiroppa (3). Lahhv^an v. Kckrayan (4). 

Dasbrath, tho father of defendants 4 and 5, had attested the per- 
manent lease and it also appears that ho had knowledge of its 
Therefore time began to run again-b them in 1876 when Dasbrath died 
and their claim lor a moiety is, tborefore. timo-harred. Even assuming 
that time did not tun against thorn tiill Vonkatiao’s death in 1893, their 
claim for a moiety, which claim they mace for the first time in appeal, was 
clearly timo-barred as it wa- made more than twelve years alter Vonkat- 
rao’s death. Seolion 28 of the Liuiitaticn Act, thcrofoio, applies. 


U) (1887) M Ortl. SOI. 

(2) (18G0) 11 Moo. 1. A. 7- 


(W) (1S991 24 l38. 

[A) UbOU) 24 Bom. 182, 
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No applioaMon was made to the Court for making defendants 4 and 5 
oo-plaiat)iffs ani no amendinenb of Mie record wa" made. 

resooadonts (plamtiffs 1-3 and defendants 2 — 

f ; tenancy cemmcnoed i? a question of 

tact and the finding recorded by the lower Court on that point against the 
appellantis la binding in second appeal. 

.f f ^ ^ commencement 

of the smit and the Court m appeal was right in treating them as oo-plain- 
and in awarding them a moietv. Under section 32, paraeranh 2 of 
he old Civil Procedure Code (4ot XIV of 18«2) the Cou;t Z empowered 
to make them co plainfciEfs. Section 22 of the Limitation Act does not 
apply to suoh a case ; Nagendrabala Debya v, Ta^ayada Acharjee fl) 

la u Z T -defendants 4 and 5 from the time of 

Dashrath s death. The lease passed by Venkatrao with respect to the 

vatan property was good during his life-time: Apmji Bapuji v. Kesha,, 

Shamrav (2). Section 28 of the Limitation Aot does not apply as defen 

dants 4 and 5 were parties to the suit from the commencement and were 
in tjh9 positiion of plainfeiffs. 

The record can be amended here and defendants 4 and 5 can be 
V oAgOS^ Procedure Code (Ac? 

C A. Ede in reply;— The ruling in Nagendrabala Debya y Taranndn 
(1) IS distinguishable. There the plaintiff had olaimed onW his share and 

plaintiff. The decision in Krishna v. Mekarnperuma (3) applies ^ 

fVa C I :-Th 0 plaiofcib's who are fche sons of one Venkatrao sued 

the firsb three defendants for possession of certain vatan land which they 
alleged had been leased by their father Venkatrao by a lease dated 1872 
which was operative only for the period of his life. The plaint.ffs were 
at the data of the suit, joint with their cousins the sons of Dashrath ’ 

IV ® brother, who with Venkatrao had been a joint vatandar of 

tine Ueshpande vatan to which the property in suit was attached. 

The first three defendants contended that the lease of 1872 was 
merely a formal recognition of a perpetual tenancy which bad been in 
existence prior to the date of the Vatan Eegulation of 1827 and that 
therefore they were entitled to remain in posse'-sion as permanent tenants, 
[97] This argument rested on an allegation of fact which was held 

by the lower appellate Court to be not proved This is sufficient in 
special appeal fco dispose of the argument). 

We will now discuss the points of law which have been urged. In 
the original Court the plaintiffs obtained a decree for a moiety only of the 

property in suit, on the footing that that was all they were entitled to as 
representing the branch of Venkatrao. 

ciu was preferred against that decision in which the 4th and 

5th defendants, sons of Dashrath, joined with the plaintiffs in urging that 
the decree should have been passed against the first three defendants for 
the whole of the Property in suit. The fourth ground of appeal was that 
Bha lower Court should have awarded to defendants 4 and 5 the half of 
the lands that it refused to restore to the plaintiffs. This contention was 
suooassful in appeal. ThaJower appellate Court in d 0 li 7 ering jud^meat 
said : the lower Court assumes that the data of defendants 4 and 5 is 
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bitne- barred, and ife urged in appeal that) the olaicn is barred as ib was 
nob brought) wibhin twelve years ot the death of the father of defendants 4 
and 5. This view is erroneous, plaintiffs and defendants 4 and 5 were 

undivided until recently and their parents were undivided ; that having 
been so, defendants 4 and 5 could not, until effeoting a partition, say that 
certain lands belonged to themselves exclusively. The father of plaintiffs 
was the head of the undivided family and alienations made by him were 
bo bo respecbad bill his deabh or hill separation of defendants 4 and 5. 
The suit was brought within time from the death of the plaintiffs’ father 
and hence ib is in time. Defendants 4 and 5 have been partlei all along. 
So that ib is nob a case of adding parties.” For these rea'^ons the decree 
of the lower Court was amended by a direction that the defendants 4 and 
5 should recover their moiety of the property from the defendants 1 to 3. 

Ib has been argued on behalf of the defendants 1 ho 3 that this suit 
is altogether barred because time ran against the plaintiffs and the 4th 
and 5bb defendants from the data of [98] the lease by Venkatrao to 
the defendants 1 to 3. This, however, is nob the law because the pro- 
perty in suit is vakan property which was the subject of the Gordon 
Settlement of 1864, and ib has been laid down by this Court in the case 
of Appaji Bapuji v. Keshav Shamrav (1) that the Gordon Settlement of 
1864 was not intended by either party to those settlements to convert 


the vatan lands into the private property of the raianiir with the neces- 
sary incident of alienability, but to leave them attaohod to the hereditary 
offices which, although freed from the performance of services, remained 
intiot. as shown by the definition of 'hereditary office’ iu the doclaratory 
Act III of 1874.” The fact that vatan land is attached to the office, 
deprives it of some of the incidents which would attach to it if it were 
ordinary land in the posses'^iou of a Hindu family. Thus it results from 
its attachment to the office, according bo the decisions of this Court which 
are reoogni'^od in section 5 of the Vatan Act that the vatandar is entitled 
to alienate the land for the term of his natuial life and his children 
although not separate in interest from him have no right to object to such 
alienation until after bis death. 

In the present case the lease was effected with the consent of 
Dashrath indicated by his signature as an attesting witness, and time 
would not run against the sons cither of Veukatrno or of Dashrath until 
the expiry of the lives of those two persons Therefore time for the pur- 
poses of thi^ Suit will tun from the date of the death of Venkatrao, the 
survivor of the two vatandars. That took plaoo on the 86th of April 
1893, and the suit was filed within the period of 12 years, time being 
allowed for the expiry of the summer vacation of the Court which was in 
progress on the 25th April 1905. 

Then it is said that at least the 4th and 5tb defendants are not en- 
titled to any relief in this suit. They have not joined the plaintiffs in 
suing for possession of the property. They have in fact put forward a ease 
that the persons entitled to the property are the plaintiffs and not them- 
selves. They wore not entitled in appeal to come forward with a different 
case and to [S9] ask for a moiety of the property, that they bad not asked 
for in the first instance. 

Now the ease for the 4th and 6tb defendants in the first Court was 
that there had been a partition between them and the plaintiffs, and that 


(1) (1890) 16 Bom. 19. 
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at that) partition the plaintiffs on the ground of the eldership of their .„na 

father Veokatrao had been awarded ihe whole of this vatan property. JulyW 

ihe fiist Court held that the documei ts relating to this partition not 

being forthcoming this allegation of the assignment to the plaint, ffi, oy 
way of eldership was not substantiated, and accordingly, allowed to the 
plaintiffs only a moiety of the property. ^4 b~ 91=4 

We do not think that the Judge of the appellate Court was in error h c. 249=^11 

in allowing the 4th and 5th defendants, after the failure of proof of their Bo™- L. B. 

ease with regard to partition, to fall back upon the necessaiy alternative 
that there having been no partition they ware entitled to a moiety in 
right of their father Dashrath, and the only question which could arise, if 
that point of procedure were decided in their favour, would be whether 
their claim was barred by the law of limitation. 

We have already held that time only began to run from the death of 
Venkatrao in 1893, and there can be no question that the 4th and 5th 
detendants were upon the record of this suit as defendants at the date of 
lbs institution. Is there then anything in the law of limitation which 
prevents them from obtaining relief in respect of their share of the pro- 
perty Y Section 28 of the Indian Limitation Act provides that " at the 
determination of the period hereby limited to any person for instituting a 
suit for possession of any property, his right to such property, shall be 
extinguished.' It is necessary in order to give effect to this section to 

'“plied conditions ; for instacoe, it would be a condition 
that the section would operate if the person did not bring a suit within 
the period prescribed. But would his right bo extinguished if he were a 
party to a suit instituted by another within the prescribed period in 
which his right to the property could be effectually determined ? The see- 
tion does not say so, and we do not think [loO] that we ought to construe 
It as implying that this would be the case. Here the defendants were 
parties to the suit instituted within the twelve years in which their rights 
to a share in this vatan property could be effectually determined as against 
the defendants 1 to 3, and the Court must deal with the matter in contro- 
versy so far as regards the rights and interests of the parties actually 
brought before it by the institution of the suit ; see section 31 of the Civil 
Frooedure Code of 1882 and Order I, Rule 9 of the Code of 1908. There 
can bo no doubt that if the defendants had been plaintiffs in the first 
instance no such argument as we have been discussing could have bean 
put forward. But it appears from the judgment of the learned Judge of 
the appellate Court that he, for the purposes of the suit, treated them as 
QO-plaintiffs although he did not amend the record by placing them among 
the plaintiffs and striking them out from among the defendants. 

It has been held in Calcutta in the case of Bmgendrabala Debya v. 

Tarapadt, Acharjee (l), that a party transferred to the side of the plaintiff 
from the side of the defendant is not a new plaintiff to whom the pro- 
visions of Motion 22 of the Limitation Act apply. In that conclusion wa 
concur. We think that wo should exercise our powers of amendment by 
putting the plaint in the shape in which the learned Judge or the lower 
appellate Court intended it to be at the time he delivered his judgment. 

We direct that the 4th and 5th defendants be entered in the plaint 
and the decree in the lower appellate Court as co-plaintiffs instead of de- 
fondants, this being consented to by their pleader. In other respects we 
affirm the deoree of the lower Court and dismiss this appeal with eosts. 

Deari e amended and affirmed. 

(1) (1908) 15 Cal. 1066. ^ ~ 
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[101] APPELLATE CIVIL. 

Before Sir Basil Scott. Kt , Chief Justice. 

Ahimkhan valad HYiiiRKHAN [Original Plaintiff). Aiw^lant, u. Dada- 
MIYA VALAD Hydbbkhan AND ANOTHER [Original Defcnctar.ts), 

Respondents. 

[Sod August), 1909.] 


Bert>iWiry Offices Act (Bom. Ad III .f 1374), sections 25. 30 of reoistered 

Vataihar—Rcvrescntation-Eldest son or other nean-sl heir of the deceased— Suit 

for decln ro (ion— J nn stZicii ou. 

Beotion 25 of the Hoteditat y Offiosa Act (Bom. Act 111 of 1871) impoaea tha 
duty upon the Collector of determining tbo custom of a Vatan and wh^t person 
shall be recognized as representative Vatandar. 

A suit for a declaration that the plaintid is the nearest heir of a deceased 
reprosontativo Yat mdac is maintaioablo under sectioubOol tbe Aotcotwith- 
sbindiDg that it is manifest that the declaration is sought for the purpose of 
establishing a fact which would enable the plaintifl to have his name eniotodm 

the Vatan Register. 

[Ref : 20 0. W. N. 416=32 1. 0. 437=i3 Cal. 74*3.] 

Second appeal from the decision oi B. C. Kennedy* District! Judge of 
Nasik ooniirming the decree of Gulabdas Laldas, First Class Subordinate 


Judge. 

The plaintiff sued for a declaration that he was the eldest sen of 
Hyderkban deceased, that the deceased who died about 2i years before the 
iustiuution of the suit was Vatandar Police Patil of Mouzo Makhmalabad 
and owned an eight annas share in the Vatan and had his name entered in 
the Guvorumenh books as such, that though tbo plaintiff was the eldest 
son, a dispute [102] having arisen as to seniority between him and his 
two brothers, defendants 1 and 2, the Assistant Collector ruled on the 11th 
October 1906 that defendant 1 was the senior of tho three, that the 
Colieotor, on appeal by the plaintiff, confirmed the order of tho Assistant 
Collector on the iObh September 1906, that tho said orders of the Revenue 
Department had prejudiced the plaintiff s right of viidilln v^ldership) and 
that the plaintiff's name could not be entered in the Vatan Register as 
Vatandar Patil unless and until ho established his right as the eldest son 
and obtained a declaration to that effect from tho Civil Court. It was 
further urged that though the Rovonuo Authorities were oompotent to 
appoint or seloot any one of the dosoonduuts of the Vatandar Police Patil’s 
family for the oflioo and enter tho Vatan on his name, still that oiroucu- 
stanoe did not oust the jurisdiobiou of the Civil Court to determine which 

• Second Appoul No. 10 of 1000. 


(t) Sootiona 25 and 96 of tho lloroditary OiBoea Act (Bom Act 111 of 1874) run 
as lollowfl : — 


25. It nhall bo the duty ol the Collector to dotormiuo, aa horeiaaftor provided, 
tbo oufltom of tbo Vatiu as lo aotvioo aud what persons shall ha tcooguized aa repre- 
sentative Vatauiiars for tho purpose of th's Act, aud lo tegistvr their uamos. 

36. Whoa aay repro^outativo Vataailar dies, it shall be tho duty of the Patil and 
village acoouDt;»nt lo report tho f:iob to tho Colieotor. and tho Oollov'tor eball, if 
satistiod oi tho truth of the report ro ^i-^tor the name ol tho eldest sou or other person 
appearing bo bo noarost heir of Fuoh Vatandar as roprosoutative Vatandar iu place ol 
the Vataudii so dcoea^ed A ooriiiioato ol heirship or a dcocoa of a ooiu^eieut Court 
sUtill, until revoked or set aside, be oonolusivo proof of the facts stated or deteeminod 
in such oectiQoatc or decree. 
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of the members of the Vafcandar faraiJy was the senior and that the plain- 
tiff was officiating as Vataudar at the time of the suit and was deputed to 

the office by Hydorkbau during his life-iiime. The suit was tiled on the 
20fch February 1907. 

1 ha defendants answered that defendant 1 was Hyderkhan's elde-t 
son aiid not the plaintiff, that the right to dobermine which member of a 
Vatandars family was vachl or senior belonged to bba Revenue Depart- 
ment only, that the claim was not cognizable by the Civil Court and that 
it was time-barred. 

ihe Subordinate Judge found that the suit for the relief claimed was 
not cognizable by the Civil Court and that the plaintiff was not entitled 
to any relief. He, therefore, dismissed the suit relying on the decision in 
Baojt V. Genu (1). 

On appeal by the plaintiff the District Judge confirmed the decree 
for the following reasons : — 

The case appears to me to be exactly parallel with, the ca?e oitod by the lower 
Court, ii(X(jt V. GenUf I. L, R. 22 Bom 341, In that case it appears that a Vatac 
negister had been, framed and that the declaration of the Civil Court was sought 
merely to induce the Collector to enter tie name of Baoji rather than of Genu 
as representative Vatandar in place of Genu’s father deceased. This was held not to 
be Admissible under saotiion -.iS, Act 111 of iSTR ''ihelaw being [lOd] that while 
it is permi-^sible to sue to prove that I am Vatandar and not an outsider it is not 
permissible for me who am admittedly a Vatandar to sue that I be declared repre- 
sentative Vatandar. 

At first sight it appears as if the legislaturQ intended to exclude the Civil 
Courts only in the case of the original framing of the Vatan Register. This is what 
is referred to in section 25. The method in which the register is to be framed is laid 
down in sections 2G to 32. Sections 3ij to '6't s^em to refer to questions arising after 
the framing of the register owing to the death of persons entered in the register. 

Under section 36 the CollecLor hxs no option as to the person he is to enter in 
place of Vatandar deceased. He must enter his eldest son or other nearest heir. 
Ueorees and orders of Civil Courts ate conclusive proof cf the facts declared therein. 
Such decrees, however, a*’e 1 suppose deorees in 6o»iu /rde litigation about subjects other 
than the actual right ot suoosssion. It being intended to prevent the evils of litiga- 
tion about succession to Vatans. 

In any case the case quoted above seems to me to bind mo as it is as far as I can 
see exactly on all fours with the present case. 

The plaintiff preferred a second appeal. 

N. A, SMve^hvarkaj- for the appellant (plaintiff) : — Under section li 
of the Civil Procedure Code of 1882, the Civil Courts are bound bo enter- 
tain any suit of a civil nature unless its cognizance is barred either 
expressly or by implioabioa by any enactment. In the present case the 
plaintiff sued for a declaration that be is the eldest son. Such a suit is 
not barred by the Hereditary Offices Act. The lower Courts relying on 
the decision in Baoji v. Qenu (1) held t^t the suit was not cognizable 
by a Civil Court. This is a wrong view. The decision referred to has 
reference to section 25 of the Act. By that section the duty of framing 
the Vatan Register is oast upon the Collector. The Register having been 
framed the plaintiff in that suit asked for a declaration that he was the 
representative Vatandar alleging that the defendant took advantage of the 
plaintiff's absence and got himself recognized as such by the Collector. 
That suit was dismissed on the ground that the declaration, if made, would 
in effect be a declaration of the plaintiff’s status as representative Viitan- 
dar and this duty was oast upon the Collector by section 25 ot the Act 
and not upon the Civil Court. See the definition of " Representative 

{\) (1896) 22 Bom. 344. 
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An ri04] Vatandar” given in section 4 ot the Act. Representative Vatandar 
AuTa. 's a Vatandar registoreci by the Collector under seotion 25 The registra- 
— ^ tiou bad already been made and tde pia^utiti wanted to get the registration 
APPELLATE altered, buoh a suit could not be entertained by the Civil Court and it 

was di'^missed. In the present ease we do not seek the alteration ot the 
34 ^1=4 register. Unaer sect-on '^5 our lather had been registered as the represen- 
1 . C. 833=11 tativa Vatandar and the father having died, we want a dtiolaration by the 
Bom. L. A, Civil Court that we are the eldest son, so that, we can, on suoh deolarabion 

being made, apply to the Colleotor to have our name registered in the 

place of our deceased lather and the declaration would be binding on the 

Colleotor ; seotion 36 of the Act. In support of our contention we rely 
on the unreported decision in second appeal No. 298 of 1903 which is on 

K. M. TaleiiarJchan for the respondents (defendants) V/a submit 
that a suit like the present is not cognizable by the Civil Court. The 
duty ot conducting all investigations under the Hereditary Offices Act is 
oast upon she Colleotor. By section 72 of the Aot the Collector acts as a 
judicial officer as he alone has jurisdiction to investigate the matter : Khando 
Narayan v. Apajt Sadashiv (1). Besides, even if the Civil Court entertained 
the suit, its deoision would not bind the Colleotor and he nead not act 
upon it. The last paragraph of section 36 merely means that if at the 
time of the investigation one of the parties produces a oertifioato of heir- 
ship or a decree as mentioned m the seotion, the Colleotor need not hold 
further inquiry but must aot upon tht oerbffioate or the deoiee. If suoh 
a oertifioata or decree is subsequently set aside then the Colleotor would 
proceed to inquire as to who is the eldest son or neaiest heir. 

In second appeal No. 298 of 1903 the oontention of the plaintiff was 
that he and defendants 3 and 6 wore the heirs and that defendant 1 was not 
the heir of the deceased Vatandar. Defendant I’s title was thus completely 
denied. Suoh a case would clearly be oogniiable by a Civil Court. But 
when there is no [lOh] dispute as to who should officiate, then the matter 

is solely within the cognizance of the Colleotov. 

Scott, C. J. The plaintiff sued for a declaration that he was the 
oldest son of a deceased Vatandar Police Patil who died two >ears and a 
half previously, etabing that the cause of the suit was that in a dispute 
between him and the defendant the Colleotor had ruled that the defendant 
was the eldest son and that the plain tiff’s name could not be entered as 
Vatandar Patil unless he established his right as eldest son by a decree 
of the Court. 

It is oontended on behalf of the defendant that this suit is not 
maintainable by reason of the provisions of the Bombay Hereditary 
Offices Aot (Bombay Aot III of 1874). 

The defendant’s oontontion commended itself to the learned District 
Judge because ho considered himself bound by a deoision of this Court in 
Baoji V. Genu (2) to decide that he had no jurisdiction. A refereuoe to 
that deoision will show that the ratio deoidmdi was that the oase fell 
under seotion 25 of the Hereditary Offices Aot under which the duty is 
imposed upon the Colleotor of determining the custom of a Vatan and what 
person shall be rooognizod as representative Vatandar, and that the relief 
asked for in the suit involved the determination by the Civil Court of • 
queetion which by the seotion was expressly reserved for the determine- 
tion of the Colleotor. 


(1) (1877) Bom. 170. 
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Section 36 provides that the person who shall be entered as represen- 
tative Vabandar after the death of a represeababiva Vatandar is the eldest 
son or other person appearing to be the nearest heir of such Vatandar, 

The question who is the eldest son is a question of fact. If the fact be 
established, the Colleofcor has no choice in the matter unless there appears 
to be a nearer heir. The conclusive determination of the question whe- 
ther the statutary condition of eldership or heirship is satished becomes roT’sVa*— 11 
therefore a matter of importance to a person claiming to be the eldest son 
or nearest heir, and it is a question which is not by the words of the Act 
reserved for the exclusive determination of the Collector. This view of 
section 36 was taken by this Court in Dalpat Jogtdas v. Piinja Zipa(\) 
when upon review it was held [106] that a suit for a declaration that ohe 
plaintiff was the nearest hoir of a deceased representative Vatandar was 
maintainable notwithstanding that it was manifest that the declaration was 
sought for the purpose of establishing a fact which would enable the 
plaintiff to have his name entered in the Vatan Register. 

I, therefore, reverse the decree of the District Judge and remand the 
case to him for disposal on the merits. 

Costs to be costs in the cause. Decree revened. 


34 B. 106 (=11 Bom. L. R. 1122=4 I. C. 253.) 
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Before Sir Basil Scott, Kt.^ Chief Justicet and Mr, Justice Batchelor, 


Bajaba alias Bajifao Vishvanatu Oke {Original Plaintif), 
Appellant, v. Trimbak VisavANaTH Okb and two 

OTHERS {Original Defendants), Respondents,* 

[9th August, 1909.] 

Hindu law — Partition^Certain family prnp riy allotted to one branch of Ihefamily— 
Suhteguent purchase of the allotted property by a member of another branch with 
his own money— Exclusion by the purchaser of the other member of his brayich— 
Self •acquisition. 

Gecbaiii family property was allotted to a member of one branch of the family 
in virtue of a oompromifle. It was subsequently purchased by a member of the 
other branch wiih hi9 own money waioii waa not part of the joint family 
money. The purchaser did not intend by the purcbasa to merge the property 
in the joint family property and exoladed bis brother from it. 

Subsequently the brother having brought a suit for partition claimed a 
■hare in the property pueohasei by the defendant along with a share in the 
other joint property, 


Held, that the plaintiff was not entitled to claim a partition subject to the 
right of the defendant to retain an additional quarter share for himself, but 
that the property purchased by the defendant became his self-acquisition. 

[Ref : 69 I. 0. 569 : 71 I. 0. 855 = 1922 M. W- N. 824.] 

Second appeal from the decision of B. C. Kennedy, District Judge of 
Nasik, confirming the decree of Gulabdas Laldas, First Class Subordinate 
Judge. 

[107] Suit for partition. 

One Vishvanath Bamohandra Oke, father of plaintiff and defendant 
1, and Bari Krishna Oke were the representatives of two different bran- 
ehesofOke family. Disputes having arisen between the two branches 


*i.8eooDd Appeal No. 1023 of 1908. 
(1) S. A. No. 298. of 1901 (Unrep.). 
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with re'^peof) to farnilv property. TTari Krishna s mother, ^luria!! his minor- 
ity filed a-^ainst Vishvanath Rimobaodra a suit which ended in a oom- 
promise, dated the fi7th April 1867. Under the terra= of the compromise 
Vishvanath 'Rimohanlra was to remain in por=as5ion of the property, the 
cuhjeet of the suit, for seven years and th^n to hand over a mfioty of the 
property to Hari Krishna. TTari Krishna, however, on the 84th September 
187d, that is, one year before theeqihatioQ of the period of saven years 
fixed nnd.er the e-inprora!si, cenveved his rnoiety to Trimbak Vishvanatb, 

defendant 1, for a consideration of Tls, 500. 

In the year 1907 the plaintiff broueht the present suit adainst defen- 
dant 1 and his two sons as defendants 8 and 3 for partition of the family 
property inoludinq the moietv purchased bv defendant 1 from Hari 
Krishna in Hioy ’ar 1873. The plaintiff claimed a lialf share in the en- 
tire family property consistiu-a of moveables, immoveables and their 


Ddfen-lanb 1 ooofcon^e^ fchatj fcbough ho fin l tho plainbiff were brofehers, 
bhe proporby in ^uib was neither ance^^trfil nor joint, that) a moiety of the 
in (li^'pube was lo'^fc to bho family an'l was ^^ubsoquently acquired by 
the defendant for himself with bis own money by purchase in the year 
1B73, that the moiety thus acquire! was his celf-acquisition he haying 
paid Rs. 500 for its price from his own private earnings and funds with- 
out receiving anv assictance from the family property, that the plaintiff did 
not onioY the profits of the said moiety, that the defendant being plaintiff’s 
elder brother somet mes remitted money to the plaintiff by way of 
ascictanoo and that the claim for the division of bhe other moiety was 

time barred. 

The Subordinate Tulgo found that the pnroha-e by the defendant of 
a moietv of the lands in suit was proved and the sail moiety was his self- 
a^quirol property, that thv plaintiff had enjoyed b;io profits of the lands 
in suit as a co-sharer during [ 108 ] t.v el VO years prcooding the suit and 
that the claim was, therefore, in time ITo therefore dooreed that the plaint 
lands ho divided into four equal parts —good and bad -and one of the 
parts lio given in the plaintiff’s p v',';es‘;ioii as his portion. 

The plaintiff having prt forred an appeal to the Pistriot Tudge, the 
decree was oonfiimod on the following grounds : - 


Tho qMCfltioQ ifl wbfitbor ba (dofoud^ot^ nurdo this purobi^ijo in snob a \t.\y that it 
boonmn hi^ Pelf- 'oqai^it-ioQ or whotber it o.'JuUuii- d joint prop:'rfcy o( bimaelf, (Athot 
and brother. Tha lower Court ip ol the opinion that it wap 8olt".\o\uirod and 1 


concur. 

* • • • 

It peoms to me as if this wap vn uxamploof the r.are oaso moQtionod in the book! 
wbero a CO parcener bv hipiiniidod cflortp ropel^ an appaiiU on or roooverP seiisad 
farnilv property without aflpi-itanue froiu the r pt of Uro family or it3 property and 
that tbip ropurobapo do 2 s not uco-wparily meigo iu the joint oU.>to. 

There ifl fiirtbor no 'ign th it tho dofonUnt infeu lol to \uorga tho^o lands in 
joint fainilv property, on tho contrary ho -cmup to h.^vo pr.io*io>lly exoludol tho pUin- 
tif! from the rest alpo of tho property. IUp wife managol tho wholo Undod property. 
Ho nvido from timo to time Piuall roiuifct 'nops to hip brothor, not aiuountiug to halt 
tho prooeedp and ho has latiorly protor’uitto.l thopo aUo. 

I think thou that thip acquisition o.ight to bo troato.l as sap,\rate and peculiar 
property of (lofond.\nt. 


The plaintiff proforrod a soortml anpoal. 

S. R. Bakhle for tho appellant (plaintiff) : -The Jiulgo has treated 
tho present case as au Instanoo of a rare case aiontiouod iu the books. 
Accepting that finding as binding we oonbdnd that tho Judge was wrong 
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in Dotj applying the rule of Hindu law under which fthe acquirer gefes a 

quarter share in the acquired property in addition to his own share. Set- 
ting apart a quarter share for the acquirer the rest of the property is 
divided equally among the oo-paroenersrjea Mitakshara, chapter 4, section 

6. paragraph 3— g In the 

immoveable property the acquirer gets a fourth share and the rest is taken 84 B. 106=11 

in equal shares by all," This rule is based on the tom laid down by n* 

Shankha. See also Mayukha, chapter 4. section 7, paragraph 3. 26 ft/‘ 

[i09j [Batchelor, J. : — ^Tha rule must have been laid down at the 
stage of the society when all property was considered as belonging to the 
family and the self-acquisition by a co-paroener was looked upon with dis- 
favour. How is that rule applicable in the present advanced stage of the 
society unless it is shown to be justified by equity and good conscience?] 

The tests have laid down the rule for the purpose of enforcing it. It 
may not be justifiable now. It is a rule laid down by Hindu law and it • 
requires bo be enforced when the Courts of facts find facts in isuoh a way 
that its application becomes necessary. 

The rule is discussed by West and Buhlar in their Digest, page 718 
(3rd Edn.). ^They lay stress on the words (;irU=stiol 0 n), (na 5 fc<=» 

losb^ and {uddharet recover) and say that the rule is not 
applicable to properties withdrawn from the family by voluntary aliena- 
tion and subsequently recovered. The word P (Am — stolen) may imply 
a sense of violence in withholding the property but the other two words 
do not imply any violence. We contend that the property alienated 

voluntarily is property (wasA^ — lost) bo the family and would there- 
fore be governed by the rule. The rule was considered by the Madras 
High Court in Visalatchi v. Annasamy {!). West and Buhler say that 
the rule was recognized by the Bombay High Court in Malhari v. 

Bhihoji (2), bub a reference to the record of that case shows that the 
recovery was made with the assistance of joint family funds. 

E, E. Desai for the respondents (defendants) was not called upon, 

Scott, C. J : — The question is whether certain land forms part of 
the joint family property of all the members of the Oke family who are 
the parties to the suit, or whether it is the separate property of the 
defendants. 

According to the findings of the lower appellate Court the land was 
originally ancestral and was the subject of a suit brought on behalf of 
one Hari Krishna Oke against the branch of the Oke family to which the 
parties to this suit belong. The [110] litigation ended in a oompromise 
in 1867 whereby the father of the parties to the suit was to remain in 
possession of land claimed for seven years, and then to convey it bo the 
other branch. The representative of the other branch on the 24bh Septem- 
ber 1873 sold his interest which was to coma into his possession under 
the terms of the oompromise in the following year bo the defendant 1 by 
a Bale- deed for the sum of Rs. 500. It is found as a fact that Rs. fiOO was 
nob part of the joint family money but was provided by the defendant 1 
on his own responsibility. The learned Judge also found that the defend- 
ant 1 did not intend by the purchase to merge this land in joint family 
property and excluded his brother from it. 

It is contended on this state of facts that the defendant 1 is not entit- 
led to the benefit of his purchase, bub that he must partition the land 


(1) (1870) 5 Mad. H. C. R. 150. 


(2) S. A. 534 of 1869 (Unrep.), 
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with tibe other members of bis family subjeob bo a righb under Hindu law 
of retaining an additional quarter share for himself. In support ol this 
contention reliance is placed upon certain texts : Mibakshara, chapter I, 
section 5, paragraph 3 ; Mayukha. Chapter IV. section 7, paragraph 3. If 
these texts involve the conclusion contended for by the defendants the 

result would be anything but equitable. ^ ^ 

We however think that the comment upon the texts which is bo be 

found in West and Buhler's Hindu Law (Srd Edn.). page 719, must be 
accepted as correct. The learned authors say : “ It seems probable from 

the wording of the texts upon which this doctrine rests, that they con- 
template the oases only of property forfeited or withdrawn from the 
family estate otherwise than by voluntary and valid alienation. This 
view seems bo be strongly supported by the words hriba (i.e., that which 
has been taken or seized) and ‘nashta* that which has been lost) and 
'uddhareb' (z.e., it he rescue or win back). Though there is no explicit 
rule which enables a member of a united family purchasing a portion of 
the patrimony, formerly sold, out of his separata means, to enjoy it. as in 
the case of another acquisition, free from claims to partition by his copar- 
ceners, yet neither is any express limit set bo such enjoyment, and it 
would probably now be held that such property stands on the same foot- 
ing as any other purchased [111] property of his separate estate. A 
contention to the contrary was abandoned in the case of Gooroo Pershad 

Boy V. Dehee Fershad Tcwaree (1).” 

This view receives support from the Judges of the Madras High Court, 
who in Vtsalalchi v. Annasamy (2) said " The language both of the 
texts and the commentaries seems to us at present to indicate that the 
rule was intended to apply strictly to hereditary property of which the 
members of the family had boon violently or wrongfully dispossessed or 
adversely kept out of possession for a length of time ' Property unjustly 
detained which could not be recovered before ' is the import of the 
ordinance of Manu, chapter IX, si. 209, 

For these reasons wo confirm the decree of the lower Court and 
dismiss the appeal with costs. 

Decree confirmed. 


34 B. Ill (=11 Bom. L. R. 1117=4 I. 0. 2B4). 

APPELLATE CIVIL. 

Before Mr. Justice Chunlavarkar and Mr. Juiiice Heaton. 

MARDANSAHEB VATiAi) Gansdsaheb Batimani and others 
[Original Plaintiffs), Appellants, v. Bajaksaheb valad 
Kashimsaueb and another [Original Defendants 

Nos. 2, 4) Respondents.^ 

[lObh August, 1909]. 

IrtWJ — Acknotok'dgvient of lau — sjh— — Son bj/ aduU^roiU 
inkrcoi^rsfl onunoi be legitimised. 

Uadoc Mabomcdi^n law, a poTitOQ oao aokaowledgo a child as a aoo, whan 
thoro is DO pro ■! o( tho lattor'e legitimato or illegitimalo birth and hia patacaity 
ia unknown in tho podso tb:\t no spocitlo person la ahown to havo been hia father. 
U ia not pormisfliblG to aokuowloiRo A ohiU born of ffinn (i. i , fornication, 
adultery or inoaat). 


• Second Appeal No. 740 ol 1909, 

(l) (1806) G W. B. 58 (Oiv. Bal ). (3) (1870^ 5 Mad. H. C. B. 160 IM. 
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Muhammad Ailahdad Khan v. Muhammad Ismail Khan (1), followed. 

[Ref ; 22 I. 0. 697=19U M. W. N. 278=26 M. L. J. 260.] 

[112] Second appeal from the decision of T. D. Fry» District! Judge 

of Bijapur, reversing the decree passed by V. G. Kaduskar, Subordinate 
Judge of Haveri, 

Mardansaheb and others filed a suit to recover possession of property 
which belonged to their uncle Maulasaheb. 

Their claim vpas resisted by one Miyasaheb (defendant No. 4) who 

contended that he was the acknowledged son of Maulasaheb who had 
willed the property in his favour. 

Miyasaheb was born of Jainabi. She was the wife of another ; but 
she was divorced by her first husband. Miyasaheb was born after the 
divorce and before she was remarried to Maulasaheb. It appeared that 

there existed criminal intimacy between Maulasaheb and Jainabi even 
before remarriage. 
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The Suhordinabe Judge decreed the plaintiffs’ claim holding that 
Miyasaheb was not the acknowledged heir and son of Maulasaheb, and 
that the will relied on by him was not proved. 

The District Judge on appeal reversed this decree and dismissed the 
plaintiff’s claim, holding that the will was proved and that defendant 

No. 4 was the acknowledged son and heir of Maulasaheb. His reasons 
were as follows : — 


** law no doubt recognizes the rights of a duly acknowledged son but 

there are restrictions on the power to acknowledge so as to confer these rights. 

“ In 15 All. 396 it was held following iQ All. 289 that a Mahomedan could not 
by acknowledging him as his son render legitimate a child whose mother at the time 
oj his birth he could not have married by reason of her being the wife of another man. 

‘‘ Now when Maula married Jainabi by nikka, Jainabi had already given birth to 
Miyasaheb and, if at the time of the birth Jainabi was still the wife of another man 
then, under the authorities quoted, it will be incumbent on me to hold that the 
acknowledgment was invalid^ 

“ By relying for the most part on Exhibits 24, 31 and 32, I hold that even if 
Jainabi’s husband was still living when the child was born he had divorced his wife 
before that birth. 

It was thus open to MauU to ‘ acknowledge' Miyasaheb and in the state of the 
authorities as they now stand (10 Gal. 663j, I should not be prepared to hold the 
acknowledgment was invalid even if it were proved that at the time oj conception Maula 
was having adulterous intercourse with Jainabi. 

[Il3] ‘*I hold that the ‘acknowledgment’ would not have been invalid in law." 

The plaintiffs appeal to the High Court. 

K. H. Keikar for the appellant : — Under Mahomedan law, the doctrine 
of acknowledgment applies only to oases where the paternity 'of the child 
is doubtful and the evidence of marriage inconclusive. Here Miyasaheb 
is born of zinai see Muhammad Ailahdad Khan y. Muhammad hmatl 
Khan (1); Nagar Mai v. Ali Ahmed (2). He cannot therefore be legitimat- 
ed. See Ashrufood Dowlah Ahmed Hossein v. Ryder Bossein Khan (3): 
Wilson s Anglo-Muhammadan Law, p. 162 (3rd Bdn,); Ameer Ali, Volume 
II, p. 256 (3rd Edn.); Mahammad Azmai Ali Khan v. Lalli begum (4) ; 
Sadakai Bossein v. Mahom^^d l^usuj (5); Baillie’s Mahomedan Law, p. 411; 
Huneefa, p. 414; Dhan Bib v. Lalon Bibi (6). 


(4) (1881) 8 Cal. 422. 

(5) (1883) 10 Cal. 663. 

(6) (1900) 27 Gal. 801. 


(1) (1888) 10 All. 289. 

(2) (1888) 10 All. 396. 

(8) (1866) 11 Moo. I. A. 94, 
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G. S. 'l/uJ/aon^ar for fcbo r 0 ?pondent Whoa a boy is born before 

marriage, be can be legitimated by acknowledgment, tor there was a 
possibility of marriage between the parties at the time the boy was oonoeiv- 
ed. Rjfers to Ahdool Razack 7. Aga Uahom-'d Jaffer [l)\ Ltaqat AH v. 
Kanm’Un-nissa (‘2); AizHunissa Khatoon v. Kanmunissa Khat(^n v^)- 

ChanDaVx^RKAR, is found by the lower appellate '-'O^rt that 

the Second respondent, Miyasaheb valad Maulasaheb, who was defendant 
No. 4 in the euic, which has led to this second appeal, was acknowledged 
by Maulasaheb as his son, and that the acknowledgment lulnls all 
the requirements of, and is therefore valid according to Mahomedan 
law. This latter finding as to the legal validity of the acknowledgment 
is impugned before us upon the ground that, on the facts found, the second 
respondent must bo hohi to have been born of what in Mahomedan law is 
called zindt fornication or adultery, and that such a boy cannot, according 

to that law, bo acknowledged as son. ^ n- • li 

Thefindings of the learned District Judge in appeal are not suffioiently 

clear. He bolds upon the eviduLioe that even if Jainabi s husband 

was still living when the child was born he bad divorced his wife before 
that birth." But that loaves the question still open whether, at the time 
of conception, Jainabi had boon divorced. On that point all the learned 
Judge says is that he "should not bo prepared to hold the acknowledg- 
ment was invalid oven if it wore proved that fli (/v® tifixe oj cotic^pi*ofl 
Maula was having adulterous inberoourso with Jainabi, 

It is however, not neoes-ary to send the case back for a finding on 
that question because even upon the facts, so far found definitely, the 
acknowledgment cannot be legal, according to Mahomedan law. 

Jainabi's marriage with ^laula'^abob was subsequent to the brith of 
the second respondent. Whether at the time of conception, she was still 
the wife of her former husband, not having been divorced by him, or had 
ceased to bo bis wife by rca'^ou of divorce, the illegitimacy of the respond- 
ent in question is a proved fact in either case and he is a child born of 
aiifitt, which includes both fornication and adultery. 

In the Full Bench oa^e of ]\Juh(ivivHxd Allahdod KhM v. MttJwni* 
mad hmail Khan (4) Straight, J., said (at p. 317) : — 

“Birth durieg wo Hook, th.'.t U to bay, logitiiuiito birth ncooaasrily oonfera a right 
to inhont . illegitimaio birili that without wedlock aub^istiug botweoD the father 
and mothot at tho dato of iho child's bogo-liug, ooufocB do Buoh right. But vrhore 
there is no proof of legibiiuato birih or illogitimato birth and the patoruity of a child 
is uakuowQ in the soubo that no speoifio person is shown to have been hia father, tUoQ 
hia aokuowlodgincnt by nnothor, who olaim:^ him as hi8 pod, ao:oroing to^ the autbo- 
ntiea 1 have quoted from, atlord^ a oonoUHivo proBumpliou that tho child aoknow- 
lodged is tho legitimate ohildof tho aoiiuowlodgoc and places him m that category. ' 

Mahmood, J., said (all V. 334): — 

‘‘Children born of stun > which moans fornication, adultery or incest) can never be 
legitimated or ontiilod to inhotit from their father. Nor can suoh ohildtea he made 
legitimate by any kind of aoknowlodguiout whore Ibo illegitimacy ift a prowd cno 

fact." 

This view of tho JiUhomodnu law has been followed in Lioqoi 
AH v. Kariin‘Un‘nis^a ( 2 ) and Btbi v. Lalon BM (5). Sea 

[115] also !Mr. Amcor All’s Personal l^aw of Mabomniodaus, Volume IIi 
Edition of 1908, page 256. 




(U U. 31 A. 6C. 

(3) (18ud) lb All. 396. 

13) IU95) 33 Cal. 130. 
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(1) (PSS) 10 All S89. 
(6) (1900) 27 O.U.801. 
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T be reversed and bbab of the Subordi 

nabe Judge restored with costs throughout on the respondents. 

Decree reversed. 

84 B. 115 (=4 I, c. 5S4=11 Bom. L. F. 1308). 

appellate civil. 

Bejore Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Batchelor. 

^IMAPPA Tamappa {Original Opponent 10). Applicant 
V. Khaiwppa alias Venkappa bin Hanmappa and another 
{Original Applicant and Opponent 9), Opponents.* 

[11th August, 1909.] 

Gwator’sAct (XIX o/ 1841), sections Z, i, and U~Oath’s Act IV of isioi n , 
representative Vatandar-Deceased’s widow 

the toidoto— Application by tke nearest heir of the 'deceased nutla v 
possession-Six months, calculation of—Properlv claiiZdTitiola- il -f®'" 

Inquiry upon solemn declaration-Affidavil upol solemn ajfirmaU^ ^ ~ 

One Kotrappa, representative Vatandar of Deahagat Vatan died in 1905 cr- 

r |rjaxv..r 

the Judge granted hie application. One of the opponLt te th„ v 

Sts, r*' i)?i.dS«rp” 

before the date of Ve appSio“ died more than eix monthe 

(2) In granting the application the Judge did not follow the nrocerln.« u 
rm] 1*841?^ thaVfe ® CurI^lo?’a Act (XIX oj 

Held, oonfitmiag fehe Ofdet, that, 

(1) The decease of the proprietor whose property was claimed hv <* • 
8U0CQ381OII referred to in section U of the Curator's Act (XIY nf *** 

ed the deoea^e of Basawa because he was, between the dfith n i 
and her own decease, the proprietor of the proplrty claimed All tLt’^ 

saffioient grounds for action under section 4 of the Curatoc^a Act fxfx 

haviDg regard to the provisions of the Oath’s Aol (V of ISiOj, " ^1841) 

under the extraordinary jurisdiction (section 115 of f-hn 
4®" V of 1908) against the decision of C B kw 

Cura4?Aoh“(XIX of application under the 

DeshS V^at ofNir Bud®Sn%h? rl^ Proprietor of the 

2nd June 1892 le^ ht surtwin? °° ‘be 

daughters. After Kotrappa’s death the Desh^ga^ Vatfn ^“was t?^ 

possession and enjoyment of it till her death on the^Ath SemberTpU^ 

* Application No. 61 of 1909 und'eTThe extraordinaT^^iiitoiionr 
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On tih 0 29t)h November 1907 one Khanappa alias Venkappa bin Hanmappa 
AUG. 11. Desai applied to the District Judge of Bijapur stating that as he was the 

nearest male heir of the deceased Kobrappa he was entitled bo succeed to 

the property and prayed for the appointment of a curator on the ground 

that Tamappa bin Balappa and eleven other persons were wasting and 

M B. mieappropnating the property. 

1. 0.594=11 The Judge made an inquiry under the Curator's Act (XIX of 1841) 

ordered that the possession of the Desbagat Vatan be delivered bo the 
applicant Khanappa. In his judgment the Judge made the following 
remarks : — 


Oq the 20tb November 1907 the petitioner Khanappa applied to this Court to 
appoint a ojrator as the opponents wore trying to take possession of the property by 
forcible moans, and tboro was danger that the Doshagat servants would also mis* 
appropriate it. This Court was also asked to determine the right to pos6ee-[117] sion. 
This apphoation was supported by an affidavit and furnished QuOioient grounds toe 
action Ojnfirmation of tho truth of the matters stated in the applioation is afiorded 
by tbe written statement of opponent ll (Exhibit 21) in which opponent 11 admitted 
taking possession of the house and movoablos at Nir Budibal immediately after 
Basawa’s death though he has sinoe given up asserting bis claim to the property in 
this misooUaneoas proceeding. 1 see no reason therefore to bold that 1 was not fully 
justified in taking action under this Act. 

Against the said order one Bhimappa bin Tamappa, heir and legal 
representative of Rangappa bin Tamappa who was opponent 10 in the 
District Court, preferred an application under the extraordinary jurisdiction 
(section 115 of the Civil Procedure Code, Act V 1908) urging infer aiia 
that tbe District Judge bad no jurisdiction to entertain Khanappa's appli- 
cation under section 14 of Act XIX of 1841, that the Judge erred in 
putting the Act into operation in the absence of any circumstances proving 
that tho original applicant Khanappa was "likely to bo materially pre- 
judiced if left to the ordinary remedy of a regular suit,’* and that the order 
of the Judge was based on inadmissible evidence. A rule nisi was issued 
calling on the opponents, that is, the original applicant and the original 
opponent 9, to show cause why the order of the Judge should nob be set 
aside. 


Mulla with G. K. Dandelcar appeared for the applicant (original 
opponent 10) in support of the rule Tho Judge had no jurisdiction to 
pub the Curator's Act in force in the present case. Kobrappa died in 1893. 
His widow Basawa succeeded him as a Hindu widow and she died in 
November 1907. The opponent claimed as a reversioner through Kobrappa 
and nob through Basawa. Bub his application was nob made within sis 
months from Kobrappa’s death though it was made within that period from 
Basawa’s death. Therefore under section 14 of the Curator's Act the 
Judge had no jurisdiction bo entertain tho applioabion. 

Even granting that the Judge had jurisdiotion, be acted with material 
irregularity in the exercise of his jurisdiction, because the conditions 
precedent to give jurisdiotion under the Act as laid down in sections 3 and 
4 were not satisfied, Tho inquiry should have been made on solemn 
declaration by the opponent and by witnesses and documents at the Judge's 
discretion. Bo £118] should have satisfied himself with respect to four 
points mentioned in section 3 before he issued notices of the application. 
The application was accompanied by an affidavit and tho Judge on the 
very day the application was made, issued notices to us and others. The 
affidavit cannot be said to bo a solemn declaration and the order of the 
Judge directing notices to issue does not show that he was satisfied as to 
the four points mentioned in section 3. We have been prejudiced by tbe 
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prooedure adopted by the Judge; Sato Koer v. Gopal Sahu (l), Krishna- lona 
'Sti AhZd^Sr Pannikonlar (2). Abdul Rahiman v. Aug n. 

Q. S. Bao appeared for opponent) 1 (original applioant) The Judea 
says in bis judgment that he was satisfied as regards the truth of the 
allegations made by us in our application. On the day the notices were 31 B. 115=1 
issued our application was supported by an affidavit and it furnished ^ 8M=11 

sufficient ground for action. Basawa was the widow of the last male ®- 

holder Kotrappa and her status as representative Vatandar was recognized * ® 

under section 2 of Bom. Act V of 1886. After her death we claimed the 

property in succession. The widow continues her husband’s estate and 

Mally the husband s estate is determined by the death of the widow 

Phadnis Vatan Act, p. 132 ; Mayne’s Hindu Law, p. 795 (6th Bdn ) • The 

Collector of Masulipatam v. Cavaly Vencala Narrainapak (4) ; Lailubhai 
V. Mankuvarbat (5). 

P. D. Bhtde appeared for opponenb 2 (original opponent 9). 

Mulla, in reply. 

““ application under section 115 of the Code 
asking for our interference on the ground that the 
District Judge of Bijapur has acted without jurisdiction in making an order 
in a summary suit under section 4 of the Curator’s Act XIX of 1841. 

T 3 The occasion for the application which was made to the District 

in lonv^'f complained of was passed, was the death 

m 1B07 of Basawa the widow of one [119] Kotrappa who died in 1892. 

Kotrappa was the representative Vatandar of a Deshagat Vatan in Bijapur 

territory, and on his death his widow Basawa was entered on the register 

as representative Vatandar and she held the Vatan property until her 

death. On her death an application was made by one Khanappa who 

claimed to be the nearest heir of Kotrappa, for possession of the property 

under the Curator’s Act, and that application was granted. It is the order 

on that application which is now the subject of this proceeding. 

Two points have been raised by the applicant. First, he says that 
under section 14 of the Act of 1841, the provisions of the Act could not 

oe put in force, because Kotrappa died more than six months before the 

date of the application. It is, however, admitted that the application was 
wthin SIX months of the death of Basava, and it is contended on behalf of 
the opponents that the decease of the proprietor whose property is claim- 
ed by right in succession” referred to in section 14, would include the 
decease of Basawa in the present case, because Basawa was, between the 
Hhe death of her husband and her own decease, the proprietor of the pro- 
perty which is claimed, and it is clamed “ in succession” to her, that ig to 
say. She olaimaut claims to succeed her in the possession of the property 

This view of the section is, we think, correct. 

Tbnc in f w have been very carefully chosen. 

Thus in the beginning of the preamble we find a reference to "pretended 

c aims of rights by gift or succession.” Here the expression is "by suoces- 

sion and IS used to express the point of view of the claimant. Then in 

the second paragraph of the preamble we have "the circumstance of actual 
possession when taken upon a succession,” that is, regarding the succession 


(1) (1907) 34 Cal. 929. 
(^J) (1900) 24 Mad. 364. 
(B) (1886) 10 Mad. 68. 


(4) (1861) 8 Moo. r. A. 529, 
(6) (1876) 3 Bom. 388. 
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from fehe poini) ol view of fche Judge and noil from the point of view of %n 
interested party. 

In the same way in section 14 wa think that the words by right in 
succession'* are chosen to describe the point of view of the Judge and not 
the point of the interested parties. All that the Judge has to decide is 
who should he put into possession of the property in succession to the last 
deceased [120] holder. An application was made to him bo coma to a deoi- 
sioD upon that point within six months of the death of Basawa and wa 
therefore think that he acted with jurisdiction in coming to his decision. 


It was next objected that even if he had a right to come to a decision 
upon an application made to him by the applicant, ha did nob follow the 
procedure which is made imperative by the words of section 3 ; for, it is 
said that ha did not inquire upon solemn declaration of the oomplainant 
whether there were strong reasons for believing that the party in posses- 
sion bad no lawful title. The materials upon which he came to his 
decision were the application and in addition to the application an affidavit 
upon solemn affirmation of the oomplainant Khanappa to the effect that 
he alone was the nearest heir to Ba'^awa, that the opponents and distant 
Bhauhands were wasting and misappropriating the property and that this 
statement was true to his belief and knowledge. The learned District 
Judge held that the statements in this affidavit furnished sufficient grounds 
for action under section 4, and we cannot say that ho has acted upon 
materials which are declared to be insufficient by the Act. He has, as it 
appears bo us, entered into the inquiry upon statements made upon solemn 
affirmation which, having regard bo the provisions of Act V of 1840, must 
be taken to be statements upon solemn declaration. Wo think there is no 
ground for interference and we dismiss the application with costs. 

Separate sets of costs. 

Application dismissed. 


34 B. 121 (=4 I. C. 262=11 Bom. L. R. 1137. ) 

[I2l] APPELLATE CIVIL. 

Before Sir Basil ScoUt Kt.t Chief Justice, and Mr. Jnstise BatcMor. 

Rev. Robert Ward (Or/f/ina?. Opponent), Appellantt v. 

VELCnAND Umedohand {Applicant), 

Bespondent.^ 

[31st August, 1909.] 

Ouardiant and TEcrds Act iVIII ot 1R90), iccii[Vi 9 — .4pplicfl<!0» for ptmrdiansWp of 
Minor — Jurisdiction — Domicile— Plnc4 when) (he minor ordinarily r^iititfs. 

Ono Panaoband, a Jaia inbabifcant of Kapadwanj in the Ahmodabad DUkriot, 
lived in bi? hiuao at th\t pbioo. Ho died leaving him surviving a widow and 
^0 sons, Tjallu and Wadilal, tho latter a minor, who rU lived in the hoQBa* 
Panaohand s widCw died about a year after him. Thereupon Panaobend'a honsa 
and a shop at Kapadwanj wore sold and TialHi with his minor brother Wadilal 
wont to Baroda in Mav lOofi. At Baroda HaRu embraced Christianity and 
piaoedbi^ minor brother, who w\s also baptized, in the Amerioan Mission 
Boarding TTouflO at that place. Aftorwarls Tjallu renounced Christianity and in 
fu ol Pobruary 1009 olande3tin‘'ly removed bis minor brother from 

^0 Miqgion Boarding House at Barodi and placed him in the Jain Boarding 

Abmedahad. The minor lived at Abraedabnd till the 15th March 


• Appeal No, Ot of 1909. 
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Baroda. On the 2nth Aofil Lallu cr8«erfod ^ *'’• 

Court at Ahraftaa^ad for hia apooiet^ent art?,» 

The appenant fopponeat^ at ..hoae ‘^,'“^8 tt m n ° 
contended that imarauoh aa the minor liand a'’’*’’ *° Baroda 

Court’ainriadioHon. the Court had no u lad hevoad the 

tion . Under aeotion 9 of the Ouardiana and w° d*° Ballu'a anpliea- 

Court diamiaaed tjallu’a applioation he heinw fjf’^d o' ' ^95). The] 

but in the aarae pnoendinrappoiated the r^nn'^d unfit for the appointment, 

apPUeation, aa the guardian of the ^a 

that aa the minor lived with hia father tm the t^^h'’''’°d'’*''i' 

whieh waa within the iuriadiction of tha n ' fat^'c a deith at Kaoadwanj 
followed that of hia father wh ^h waa KaPadwIni^rha 

..a b. a.H J'rSS ‘Lr.:.“Cr.3?lr ™ 

domie1;e°wa?a'inv" .-rmlSto^ih: q>>-tion of 

living at Baroda °and ha^n’^rther plao^ rTaid The minor waa 

for three vearg with the exoeotioa of twflnfT 7 * live*^ at Baroda 

j;fAV”.!L''ars.“'s ratrit" 

of a minor under ^he Guardianq and Wardh AorfVni- o! 

One Pauaohanr] profes^in? Jain religion in hie' u 

Kapadwao within the iuric^diebion of n- I • . 

H. ai .1 .t .tot irjtoVS snr'lbJfwL 

and WadiUI, the latter a minor a 1 oPwZr^ 1““^ 

Panachand*s widow survived him for aho h ^ 

Lallu cold away the hon Jit kT a t ber death 

sifwzi si' SK l£’E:xPHt "ri 

at AhmedaKod f application to the District Court 

minor WadiW “PPO-ntment as the guardian of fthe person of the 

iurisd^StlonTrlfarthr^ b° 

and Wards Act (VIH of iSPof " ° ^ °' Guardians 

Baroda which was outsl SLudT”’^ as the minor’s residence was 

tended that Lallu was not a fi* nor' /°^u «°b- 

The Tudrm fo«;d L appointment. 

ton„w.a ,b.(, of bfs f..h« : Story Ob Coifll^otu^^ 

British India in the Ahmedabad DistrioL ’ ^ was within 
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The Judge further found that Lallu wa? of fickle mind as shoiro by 
the change of religions, therefore, he was not fit to be appointed minor s 
guardian. He therefore made a suggestion that he would consider an 
application made by any other proper p'^rson and reiooted Lallu s applica- 
tion. Thereupon Lallu’s pleader. Velchand Umedchand, a Jam by reli- 
gion. presented an application for his appointment as the guardian. The 
Judge entertained this application in the proceedings started under Lallu s 

application and appointed Velchand guardian of the minor s person and 

also of his property because it was alleged that the minor s right to the 
family house at Kapadwanj had been wrongfully sold. 

Against the said order the opponent appealed. 

L. M. Waiia with G. B. Eele for the appellant (opponent) v-The 
ease presents three points for consideration. First, whether the District 
Court at Ahinedabad had jurisdiction to entertain Lallu s or Wadilals 
application for the guardianship of the minor ; seconilut whe^er the 
minor should be removed from the protection of the Mission at Baroia . 
and thirdhjf whether it was not necessary to give us notice of Velchand s 
application for guardianship. 

As to jurisdiction we contend that the District Court at Ahmed^ad 
had no jurisdiction to entertain the application for guardianship.^ Sec- 
tion 9 of the Guardians and Wards Act lays down that an application for 
guardianship shall be made to the District Court having jurisdiction in 
the place where the minor ordinarily resides. Baroda has been the ordin- 
ary residence of the minor since May 1906 up to this day. No doubt 
he was at Ahmedabad for a short interval of about four weeks, but such a 
short stay cannot make Ahmedabad the ordinary residence of the minor. 
Further, when Lallu applied for guardianchip on the ^9bh April the minor 
was nob living at Ahmedabad. He [124] was then living at Baroda. 
Under section 9 of the Act what is to he onnsidered is the minor's ordin- 
ary residence and not his domicile. The Judge was wrong in going into 
the question of the minor's domicile. Our contention is further strengthen- 
ed by the expressions used in the previous enactments. Section 4 of 
the Minor's Act, XX of 1864, refers to the minor’s residence. Section 3 
of the Indian Majority Act, IX of 1875, refers bo the minor's domicile. 
While the present Act, VIII of 1890, refers to the minor’s ordinary resi- 
deooo. If the Legislature contemnlated that the minor's domicile should 
be determined then there was nothing to prevent thorn from inserting a 
provision to that effect in the present Act, e=ipeo'ally as there was already 
that provision in the Majority .Act. The minor has all along lived at 
Baroda for three years, therefore, Baroda is his ordinary residence where 
ho is ordinarily to be found, and that being so. the District Court at 
Ahmedabad had no jurisdiction to entertain the application. 

With rospoot to the second point provision is made in section 17 of 
the Act. Particular attention is to be directed to the minor's religion 
and his welfare. Wo submit that as the minor is a Christian, he should 
be associated with persons who profess Christianity. He is at present 
residing with the Mis^^ionaries at B\rola and is receiving training in 
Christian religion. So far as the welfare of the minor is oonosrned as he 
has been living in company of the boys in the Mission and has become 
attached to the Mission, and in fact he says in his affidavit that he is 
happy in the Mission Boarding House at Baroda and likes to live in it, we 
submit that he should not he removed from that place. Reverend Mr. 
LinBcll, the Superintendent of the Mission Boarding House, has filed an 
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affidavit in which ha says that the minor is properly provided for and 
educated in the school and he is quite happy there. Under these oiroum- 
^anoes it would not be proper to remove the minor from the Mission 
Boarding School and to hand him over to the applicant Veloband who is 
not known to him and whom the minor has never seen. Velchand 
is an utter stranger to him. In this connection the Judge has refer- -a 

red to the head-note of a cage given in Mew’s Digest, Infant column I- C. 262=11 
1507. The case is In Hunt (1). That case lays down that if a 
testamentary guardian, after taking charge of a minor, changes his 
religion he is liable to be removed from the office of guardian. That case 
has no bearing at all. It went entirely on its own facts. There are 
various cases of the High Courts in India and they support our conten- 
tion, The gist of ail those cases is that the welfare of the minor, irres- 
pective of his or her age and irrespective of the parent’s right of custody, 
is the main feature to be considered : In the maiter of Saithn (2), In the 
matter of Joshy Assam (3), Mokoond Lai Singh v. iVoMzp Chunder 
Singha (.4), Bmdo v. Sham Lai (5), Be Gulbai and Ltlbai (b). 

Our third contention relates to want of notice of Velchand's applica- 
tion. When the Court made up its mind with respect to Lallu’s applica- 
tion, a hint was thrown that it would consider the application of any 
other tit and proper person for the guardianship of the minor. Thereupon 
Lallu s pleader Velchand Umedohand presented an application that he 
should be appointed guardian of the person and property of the minor and 
his application was granted. Velchand’s application was taken by 
the Court m the proceedings started under Lallu’s application. It is 
headed “ In the matter of the application of Lallu Panachand.” Velohand’s 
application could not bo entertained in the proceedings under Laliu*s 
application because that application was dismissed. Velchand's applica- 
tion should have been given a separate number and a notice of his 
application should have been given to us under section 11 of the Act. We 
had no intimation of the application. We had gone to Court in conneotion 
with Lallu's application and Velchand’s application came upon us as a 
surprise. The Judge says that no notice of the application was necessary 
as the appointment of the Nazir is often made without notice. We submit 
that a pleader, though he is an officer of the Court to a certain extent, is 
not in the position of the Nazir. The analogy of Nazir is fallacious. 

Jinnah with Molichand and Devidas for the respondent (applicant) 

—It is not necessary that a minor should reside within [126J the 
jurisdiction of the Court at the time of the application. The minor in 
the present case was residing for some time at Ahmedabad, that is, 
within the jurisdiction of the Court. Further a minor oannot have a 
domicile of his own, nor can he change his deceased father’s domicile 
which continues in him. It is not contested that Kapadwanj was the 
domicile of the father. 

[Scott, C. J.: — The question of domicile is wholly irrelevant. The 
Act relexs to the oiOmaiy residence of the minor.] 

rely on Sarat Chandra Chakarbati v. Forman (7) and Sheikh 

Mi homea Hossem v. AKbur iiosatin 
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1909 Further the Mission Boarding School is looatied in the Canfconmenti 

Aug. 3k ab Baroda which is admibbedly within British Jurisdiction. Therefore the 
■“ minor would be amenable to the jurisdiction of the Courts in British 
Civi^^^ India. The District Court at Broach would have jurisdiction in the 
* matter. 

84 B. j2i=4 Scott, C. J.: — An application was made by one Lallu Panaohand 

1. 0. 262=11 to the District Judge of Ahmedabad under the Guardians and Wards Act, 

^°Ti87 ^ applicant might be appointed the guardian of the 

* person of his minor brother Wadilai, 

As bo the main facts there is no dispute. The father of the minor 
died ab Kapadwanj leaving two sons and a widow and property consisting 
of a house and shop. The sons are the applicant Lallu and the minor 
Wadilai. The widow was the mother of the minor. Within a year of 
her husband’s death the widow died. Lailu thereupon sold the family 
bouse and shop and went to Broach and thence to Baroda where he 
embraced Christianity and became a preacher of the American Mission in 
that place. He was then sent as a preacher to Dhola in Kathiawar. He 
left his minor brother Wadilai in the Mission House. Wadilai remained 
there from May 1906 until February 1909. In that month he was remov- 
ed by Lallu without the consent of those in charge of the Mission, Lallu 
having previously been dismissed from the service of the Mission. Lallu 
came to Ahmedabad bringing his brother with him and book service in that 
city. He placed bis brother on the l5th of February in a Jain Boarding 
L1^7J House. On the 15th of March by the instrumentality of one 
Mulji, a preacher of the American Mission, he was removed from the 
Boarding House to the house of Mr. Ward, a member of the Mission re- 

siding in Ahmedabad, and the following day was sent to the Mission at 
Baroda where he has since remained. 

The application of Lallu was made bo the District Judge on the 29th 

of April. At that time the minor had, therefore, been living in Baroda 

for nearly six weeks. F'or twenty-eight days prior thereto he had been 

living in Ahmedabad and for the preceding 2i years or more had been 
living at Baroda. 

^istriob Judge holding that he had jurisdiction under the Act on 
the ground that his Court had juiisdiotion in the plaoa where the minor 
ordinarily resides as provided by section 9, passed an order for the ap- 
pointment of a Pleader of his Court to be guardian of the person and 
property of the minor. 

An appeal has been preferred from that) order, the appellant beina 

the representative of the Amerioan Mission in face of whose opposition 
the order was made. 

appellant is that the District 

Cou^ ^ within the jurisdiotion of his 

Cou t. It IS contended on behalf of the appellant that the minor ordi- 

brfoLTi'^LT^r tobelound and he is ordinarily to 

ht hart with the exception of twenty-eight days 

ne had been there for nearly three years “ * 
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minor’s domioila was in British India in the Judicial District of Ahmeda- 
bad and that therefore being so domiciled the minor must be taken to 
ordinarily reside within that district. It is very easy to reduce such an 
argument as this to an absurdity. 

[128] We think that the question of domicile is wholly irrelevant to 
the question of jurisdiction in such a case as the present. The words of 
the Act alone have to be construed, and the words of the Act are *’ that 
an application must be made to the District Court having jurisdiction in 
the place where the minor ordinarily resides*’. 
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The minor is liviiig in Baroda and he has no other place of residence, 
and he has, with the exception of twenty-eight days, lived in Baroda for 
nearly three years. We, therefore, think that Baroda is the place where 
the minor ordinarily resides within the meaning of section 9. 

It is argued on behalf of the respondent (with what correctness we do 
nob know) that the Mission House in Baroda where the minor is living is 
in British Cantonments and is within the jurisdiction of the Judicial 
District of Broach. It may be so, but even if it is so, that does not give 
jurisdiction to the District Judge of Ahmedabad. 

We set aside the order of the District Judge and allow this appeal 
with costs. 


Order reversed. 


34, B. 128 (=11 Bom. L. B.il316=4 I. 0.696), 

APPELLATE CIVIL. 

Before Sir Basil Scotti Kt., Chief' Justice^ and Mr. Justice Batchelor. 

Pabasbaram Vishnu Dabke and othebs (Ortgmal Plaintiff and 
J)efendants 1—5), .rlppeUawts, v. Putlajirao Kalbarao and oTHEBa 

[priginal Defendants 6 — 18.* 

[I5bh September, 1909.] 

Bombay BeguloiUnV utUon XV, clause ^--Veujruciuary mortgage of 

AgreemetU to pay the deot ajter Jtxea 'jJtrtoa—Suit by mortgagee ajttr the expira- 
tion oj the period for the reavtry oj the aebt by tale of morigagea properly 

A usufructuary mortgage executed in the year 1669 contained the following 
agreement : — ® 

'* The amount of Bs. 1,750 is borrowed on the said premises. We three of us 
shall, after paying o2 the said amount of debt after fifteen years from this day, 
[129] redeem our premises, teihapsany one of as three might within the 
period pay o3 at one time the amount of rupees according to bis share, you 
• should allow redemption of the premises proportionately after receiving the 
amount and you should pass a receipt for the monies received.” 

In the year 1906 the mortgagee having brought a suit for the recovery of the 
mortpge debt by sale of mortgaged property, the first Court allowed the claim, 
but the appellate Court reversed the decree and dismissed the suit on the ground 
that where in the case of usjiituotuary mortgage the mortgagor agrees to redeem 
by payment of the principal alter a stated period, the mortgagee has no hikhet 
Or better right than be has under a simple usufructuary mortgage. 

field, on second appeal by the plaintifls, that the mortgage in suit was 
goveinea by clause 6, section XV of hegulation V of 182-,, and there beinc 
nothing in the terms of the agreement between the parties which either exuretia 
ly or by implication indicated that the property should not by means of a suit 
be applied in liquidation of the debt, the suit would lie. 


•Second Appeal No. 997 of 1908. 
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The deocee of the appellate Ooucfc tevecsed and th.ab of tho litat Couet cestoced. 
Miihiidtijt y.Joti (1) and R-imchandra v. I'ripurabdi 12; followed. 

Shaik Idrus v. Abdul Rdhim'in i3), Sadashiv v. Vyankairiio (4) and Krishna 
V. Hart (5), explained- 

[Ref. 31 Bom. 4G2: 36 Bom. 288 ] 

SuCOND appeal from bhe deoision of J. D. Dikshits. Assisbanfc Judge of 
Raboagiri, reversing the decree passed by Shoshgiri, R. K.i Subordinate 
Judge oi Dapoli. 

The property in suit originally belonged bo three brothers Kalbarao 
(father of defendants 6—8). Abajrao and Bajirao. They mortgaged it on 
the 9th April i869 to Vishnu Raghunabh Dabke* an ancestor of the plain- 
tiffs and defendants i— 5, for Rs. 1,750. The mortgage was usufructuary. 
The material portion of the deed was as follows ; — 


Accordingly as above^aid we all three of U3 have this day delivered over into youi 
posBeasioQ ior the enjoyment as mortgagee the 33 ihikans in all of our share oonsist- 
iDg ol the rioe holds and varicap lands. You may yourself make tho vahivai thereof 
or may g>ve to otbec3*ba rent and (/hunruy; and whatever rents and profits you will 
get is to be applied by you towards the satisfaction of interest in lieu of interest) 
and you should pay the Government assessment in the kkata of Kalbarao, our eldest 
brother, in whose [13u] name tho hhutu stands in the Government records. The 
amount ollis. 1,760 is borrowed on the said premises. We three of us shall after 
paying oQ tho said amount o! debt after fifteen years from this day redeem our pre- 
mises. Perbvips any one out of us three might within the psriod pay ofi at one time 
the amount of rupees according to his share you should allow redemption of the pre- 
mises proportionately after leoeiving the amount and you should. pass a receipt for 
tho rupees reoeivod. 

In 1880 Vamnaji Vishnu Dabke, a deceased son of the mortgagee, 
obtained a money decree against Kalbarao. In execution of that decree 
the mortgaged property was sold and was purchased by Qanesh Vasudev 
Joshi on tno ilth October 1881. On tho 5th April 1889 Ganesh Vasudev 
Joshi sold his title to plainbill 1. 

On the iStti January 1906 the plaintiffs brought tho present suit 
alleging that they wore in possession of the mortgaged property by them- 
selves or through tenants till the year 1899 when defendants 6—8 denied 
the plaintiffs’ title and asserted their own and that Rs. 1,975 were due to 
them under tho mortgage. The plaintiffs, bhoreforo, prayed for possession 
of tho property as owners under the purchase from Ganesh Vasudev Joshi 
or as mortgagees or in the alternative to recover the sum due bo them 
under the mortgage by sale of the mortgaged property. 

Defendants i— 6, who were brothers of plaintiff's 1 — 5 and oousins of 
plaintiff 6, admitted the plaintiffs’ claim. They were joined as defendants 
because they were unwilling to be joined as oo-plaintiffs. 

Defendants 6—8 answered inter alia that the property in suit was 
their ancestral estate and the plaintiffs had no interest therein, that the 
auction sale against their father Kalbarao did not pass move than his in- 
dividual interest, that the delivery of possession at the auction sale was 
only nominal and the plaintiffs never got actual possession, that they were 
all along in possession and tho claim was time- barred, and that they did 
not admit the mortgage transaction and nothing was due under it. 

The Subordinate Judge found that the plaintiffs' title as owners was 
not proved, that they were not m possession within twelve years neiora 
tho suit, that they wore not entitled to [131J possession as purcl^ers 
or mortgagees, that the mortgage roiicd on by the plaintiffs was valid and 



U) 1 ? Bom. 426. 
I2j UByS; P. J. p. 43. 
(2) {im) 16 Bom. 308. 


ioi U396) iO Bom. 2d6. 

16) U^Od; 10 Bom. U H. 615. 



PARABHARAM V. POTLAJIRAO 


89 Bom. 132 


proved and thab the plaintiffs were entitled to recover Rs 1,975 under the 
mortgage. He therefore passed a decree directing the defendants to nav 
to the plaintiffs and defendants 1—5 Rs. 1,975 with plaintiffs’ costs with- 
in SIX months from the data of the decree and in default the amount to 
be recovered by sale of the mortgaged property or a sufficient portion 

thereof. The following are some of the observations of the Subordinate 
Judge in his judgmenb : — 


This is the case of a mortgagee ia possession obtaining a money deorea and sub- 
sequently selling the equity of redemption through a transferee and ultimately 
buying It himself from the auotion-purohaser. Ifseotioa 99 of the Transfer of Pro 

petty Aot applied such a sale, held otherwise than by instituting a suit, would be vni .1 
(I. L. R. 12 Mad. 325; 1. U R. 14 Mai. 74: Bombay Law Reporter VII. page 1) Tht 

appUoable to the prefect 

mortgage, whioh is of 1^69, havmg regard to olauie (c, of aeobioa Q of the Aot -whioh 
exolndes from the operation of the Act, aay right or liability arising oat of a leszal 

case reported at paste 129 of 

I. L.R. 10 Madras 18 an instance of the section being applied to a mortgage passed 
before the Act came into force. See also I. L. R. 12 Oal. 533. Besides I. h R i Oal 
337 was decided before the Aot and laid down that a mortgagee is not entitled bv 
means of a money decree obtained on a collateral aeoarity to obtain sale of the ecaitv 
of redemption separately. This case was followed by oat own High Ooarb in I L R^ 
4 Bom. B7 and I. h. E. 5 Bom. 5. These authorities lead me to hold that even apart 
from the Act, the sale held otherwise than by a suit upon a deorea obtained by the 
mortgagee was invalid, and that plaiotiSs did not acquire a valid title by their ulti 
mate purchase from the audioo-purohager. It is true the mortgagee transferred hia 
decree before execution, bub the transfer wae subject to the equities whioh the mort 
gagot might have enforced under section 233, Oivil Procedure Code, against him 

Jj, xv« O&i 813)y 


On appeal by defendants 6— 8 the Assistant Judge found that the 
mortgage sued on was nob subsisting, that the plaintiffs were not entitled 
to i;eoover anything under it. and that the claim was barred by the de- 
fendants* adverse possession. He, therefore, reversed the deorea and dis- 
missed the suit. In the course of his judgment the Assistant Judge made 
the following remarks : — 


The ruling in Krishna v. Hart 10 Bom. L. R. 616. digpelg all the deluaion on the 
question of law involved in a case like the pregenb. Exception was taken at the bar to 
the oorreotnesa of the decision on the ground that it is [132] inoonaistent with a 
previous decision of a division bench of our High Court reported at p. 425 of I. L 
"R* 11 Bom. (Mahadaji 'v. Joti). It was further argued that the last quoted deciflioa 
was not brought to their Lordships' notice when Krishna v. Hart was decided and 
it was consequently nob referred to and considered. I cannot accept this argument as 
sound. The main test is, whether the property is hypothecated or whether it was the 
intention of the parties to make the property liable to be brought to sale in oa=e the 
promised payment Was nob made. Their Lordships had before them this sound test and 
they have observed : We do not find that this document contains anything more 

than a personal and conditional promise to pay. We do not see any indication that 
the property was hypothecate! or that it was ever the intention of the parties that it 
should be liable to be brought to sale in case the promised payment was not male.’’ 
It was therefore absolutely necessary to refer to the ruling in Mahadaji v. Joii, 17 
Bom. 425, for in that case Candy. J., has distinctly observed “ there wa? a digtinob 
covenant to pay the principal and the land was security for the same,” (p. 428) The 
principle enunciated in the Utest rulicg cited above has been long ago recognized bv 
our High Court (STiai/c Idrus V. iiddwl. 16 Bom. 303). The reasons given in the full 
Bench Madras decision {Kangaya v. Kalimuthu, 27 Mad. 526) can be very easily re- 
futed. But as there is an express ruling of out High Court it is not necessary to 


Even if the mortgage as regards lands were a combination of a simple and usu 
fruotuary mortgage the suit having been instituted more than 12 years after the dna 
date has been barred (Vasudeva v. Srinivasa, 9 Bom. L. R. liOl). 

Plainbiffs and defendants 1 — 5 preferred a second appeal. 
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81 Bom. 188 INDIAN HIGH COURT RHPORTS t?OL 

K. N. Koyaji for bhe appellants (plaintiffs and defendants 1 — 5) ; — 
The Assistant Jui3ga erred in reversing the decree of the first Court for 
sale. The present case is governed by Regulation V of 182.7, section XV, 
clause 3. It is a settled law in this Presidency that in oases governed by 
the Regulation, the mortgaged property is liable to sale where there is 
promise to pay : Mahadaji v. Joii (1), Yashmnt v. Viihal Hf^.mraj v. 
Trimhak (3), Ramchandra v. Tripurahai (4). In Shaik Idrus v. Abdul 
Rahiman (5) and SaJasMu v. Vuankatrao (6) there was no promise to 
pay, so those oasos are inapplicable. The ruling in Krishna v. Bari (7) 
is distinguishable. The judgment in that case proceeded on the basis 
that there was a conditional promise to pay. 

[133] N. V. Mandlik for the respondents (defendants 6 — 8): — The 
appellants cannot claim the right of sale, the bond being, as found by the 
lower Court, a purely usufructuary one. The ca'^e is governed by the 
Transfer of Property Act which provide'^, section 67. that a usufructuary 
mortgagee is not entitled to get the property sold. Even if the case be 
governed by Regulation V of 1827, shill there is no personal covenant in 
the deed sued on. The mortgagee is to hold possession of the property 
only. He has no right of sale ; Sa^ashiv v. Vuankatrao (6\ SHatfe Titus 
V. Ahhil Rahiman (5), Krishnaji v. Wavideo (8\ Jafar Husm v. Ranjii 
Singh (9). Even admitting that there is a personal covenant, still that is 
not sufficient. There must be in addition to that a right of sale specifi- 
cally given ; Krishna v. Ilari (7\ Kashi Ram v. Sardar (10), SHaikH 

Idrus v. Abdul Rahiman [6^, Krishnaji v. Wasudeo (81. 


As to hypothecation, the definition of mortgage requires the creation 
of security or hypothecation ; see section fifi of the Transfer of Property 
Act. A mere hypothecation clause by it^oU in a usufructuary mortgage 
does not give the mortgagee a right to sell which, as usufructuary mort- 
gagee, ho does not posse;:;. Thi rulings in Rimfshinira v. Tripurahai (4). 
Yashvani v. Pifthaf (2) and Mahadaji y. Jof.t (l) are inapplicable. In 
those oases there was a personal covenant anvl a right of sale was contem- 
plated, while the mortgage in the present case is a simnlo usufructuary 
mortgage. The Assistant Judge in appeal wa'^ conversant with the language 
in which the bond is written. 


Section 99 of the Transfer of Property Act is applicable, and If it 
cannot directly apply, it embodies the law as it was administered before 
its enactment and is not a departure from that law : Saihuvauvan v, 
Mutausami {n\ Dnrqauua v. inanfka (12\ BhuqiohuUu v.. 

Shamichurn Bose (13', Martand v. DhondoiU) [t34] and Chundra Nath 

Deu \. Burroda Shoondu*’)/ Ghose (15). In Husoin v. Sljftritarjuri (IGl the 
facts were altogether different. 

Sgott, C. J.; —The lower appellate Court has reversed a decree for 
sale obtained by the plaintiffs as mortgagees. The ground assigned for 


(1) (IfiO-a) 17 Bom. 425. 

(2» flftO.Sl 21 Bom 2R7. 

18) (1R97) P J. p. 410. 

(4) (ISDR) p. J. p 43 
(51 (1S91) IRlBom, 803 
(61 (1805) 20 Bom. 29V 
'7) (190S) 10 Bom.Tj, B. f»15 

(8) (1901) 3 Bora. L. R. 153.' 


(91 (1R9S1 2t All 4. 

(101 (19061 2S All. 157. 

(Ill llSsSi|tQ 325, 

(121 (’SOU U Mad. 74. 
(181 (1S7R) 1 CM. 807. 
(Ml (1897) 92 Bom. G94. 
(15) (18^51 22 Cal. 918. 
(10) (1899) 29 Bom. 119. 
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this decision is that) where in fche case of a usufruobuary mortgage the |gog 
mortgager agrees to redeem by payment of the principal after a stated Bep. 16. 

period the mortgagee has no higher or better rights than ha has under a 

simple usufructuary mortgage. Appeulatm 

The mortgage in queetion was effected in the year 1869. At that 
date the right of sale by mortgagees in the mofussil was governed by 34 B. 128=^11 
Eegulation V of l827i section XV, clause 3, which provides that in the Bom. L. R. 
abeenoe of any special agreement or recognized law or usage to the con- 
trary either party may at any time by the institution of a civil suit causa 
the property to be applied to the liquidation of the debt ; the surplus, if 
any, being restored to the owner. 

In the case of mortgages prior in date to the time when the Transfer 
of Property Act was extended to this Presidency, the then existing rights 
of the parties remain unaffected : section 2 of Act IV of 1882, We are, 
therefore, in this case only concerned with the law enacted by the Eegu- 
lation and with the terms of the agreement between the parties. 

The instrument of mortgage after providing that the mortgagee in 
possession should manage the property, taking the profits in lieu of in- 
terest, proceeds : 


“The amount of Bs. 1,750 is borrowed on the said premises. We three of ua 
shall after paying oS the said amount of debt after 16 years from this day redeem out 
premises. Perhaps any one of us three might within the period pay oB at one time 
the amount of rupees according to his share, you should allow redemption of the pre- 
mises proportionately after receiving the amount and you should pass a receipt for the 
monies reoeived." 


The period of 15 years has long since expired and fche question we 
have to determine is whether there is contained in the words above quot- 
ed expressly or by implication any agreement that [l35] the property 
shall not by means of a suit be applied in liquidation of the debt, We 
think there is not. 

The case is vey similar to those of Mahadaji v. Joti (1) and Bam- 
ehandra v. Tripurahai (2). There is a distinct covenant to pay after 
fifteen years, with an option to pay within that period, the money bor- 
rowed on the premises. 

It is an agreement of a different class from those which were under 
consideration in Shaih Idrus v. Abdul Eahiman 13) and Sadashiv v. 
Vyankatrao (4). In these oases there was no promise by the mortgagor 
to pay, but it was provided fchat he should be free to take possession 
whenever he chose to pay after the fixed period agreed upon for the mort- 
gagee’s enjoyment. In the case of Krishn'^. v. Hari»{b) relied upon by 
the learned Judge in the Court below the agreement was of the same kind 
as that in Shaik Idrus case (3). 

We reverse the decree of the lower appellate Court and restore that 

of the first Court with costs throughout other than the costs of oross- 
objeotions. 

Decree reversed. 


(1) (1891) 17 Bom. 426. 

(2) (1898) P. J., p. 43. 

(3) (1891! 16 Bom. 903. 


(4) (1895) 20 Bom. 296. 

(5) (1908) 10 Bom. L. B. 615, 
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APPELLATE CIVIL. 

Before Sir Basil Scott, Kit Chief Justicet and Mr. Justice Batchelor. 


Ganesr Narayan Sathe [Original Opponent)^ ApplicanU v, 
PcRUSHOTTAM Gangaduar Karve [Original ApplicanOt 

Opponent.* 

[23rd September, 1909.] 

Civil Procedure Code {AciV of 1903^ section 161— Decree of Small Cause Court— 
Money lying in deposit in the Court of the First Class Subordinate J udge— Attach- 
ment and recovery of money in execution of the Smali Cause Court decree^Suit in 
the Court ef the First Class Subordinato Judge for a declaration that the 

attachment was invalid and for refund of money — Deeres accordingly— Proceedings 
in the Small Cause Court and order for refund by that Court^Order not sustainable. 

Tbe plaintif! brought a suit in the Court of the First Glass Subordinate Judge 
and finally obtained a decree declaring that an attaobment on certain money, 
already lying in deposit in that Court, levied by the defendant in execution of 
bis Small Cause Court decree was invalid and decreeing that tbe defendant 
should repay the same to the plaintiff. In execution of tbe said decree in the 
suit of the Oou?t of tbe First Class Subordinate Judge the plaintifi applied to 
tbe Small Cause Court for the refund of tbe money and that Court passed an 
order for tbe refund. Tbo defendant, thereupon, prelected an application to the 
High Court under theextraordinary jurisdiction. 

Held, sotting aside the order, that such an order could only be made if it waa 
necessary for two purposes, namely, for the ends of justice or to prevent the 
abuse of the process of the Court. Tbe plaintiff had already a decree which he 
was entitled to execute in the First Class Subordinate Judge’s Court. 


Application under the extraordinary jurisdiotion (section 115 of the 
Civil Procedure Code, Act V oC 1908) against the decision of V. V. Tilak, 
Judge of the Court of Small Causes at Poona. 

One Ganesh Narayan Sathe obtained three money decrees Nos. 597, 
598 and 599 of 1901, in the Court of Small Causes at Poona against 
Yamunabai, widow and legal representative of her deceased husband 
Mahadev Gangadhar Karve. In execution of the said decrees, Ganesh 
Narayan Sathe attached a sum of Rs. 3,000 lying in deposit in the Court 
of the First Class Subordinate Judge of Poona as the price of the share 
of the deceased Mahadov Gangadhar Karve in a certain bouse. Thereupon 
Purushottam Gangadhar Karve, tbe brother of the deceased, applied to 
the Court of Small Causes as well as to that of the First Class Subordi- 
nate Judge for the removal of the attaobment, but his applications being 
rejected, be filed three suits, Nos. 264, 265 and 266 of 1905, in the Court 
of the First Class Subordinate Judge for a declaration that the sum of 
Rs. 3,000 was not liable to attaobment and for a decree ordering-Ganesh 
Narayan Sathe to refund the money, if any, received by him. The suits 
were dismissed by the First Cla'^s Subordinate Judge, but bis decrees were 
reversed by the District Court in appeals and the decrees of the District 
Court wore confirmed by the Iligh Court in second appeals. In the 
meanwhile Ganesh Narayan Sathe [137] having recovered the money 
under attachment, Purushottam Gangadhar Karve applied to the Court of 
Small Causes for an order directing Ganesh to repay the money into Court 

for the purpose of depoBiting it in tbo Court of the First Class Subordin- 
ate Judge. 

• Applioatiou No. 120 of 1909 CDder extraordinary jutiidiotion. 


516 



GANESH NABAYAN V. PDRU3H0IXAM GANGADHAR 


S4 Bo 



The oppcnenl! Ganesh Narayan Salihe oonbendad inter alia thafi the inn, 

u iurisdioUiOD to enoertaiQ the application and Sep 23 

that It should have been made to the Court of the First Class Subordinate ’ 

'*Uag0. APPEIJiATB 

The Judge of the Court of Small Causes overruled the opponent’s 

contention and granted Purushottam’s application. He passed an order 35 8.13*=! 

directing Ganesh to refund the money and on his failure to do so, the h C* 698=11 

applicant to apply for the execution of the order for the followine 
reasons : — ® 1312. 


V. be obaatved that the otdet of attachment was made by this Court and not 

y the First Class Sabocdmate Judge. It will aUo be observed that the three 
deolaratory suits were brought in Che First Class Subordinate Judge’s Court as this 
Court has no jurisdiction to entertain such suits. Ganesh argues that this Court not 
being the Court of first instance ” withm the meaning of section 144 of the new 
yode has no jurisdiction to order refund in pursuance of the decrees of the High Court 
m the three deolaiory suits. But if petitioner applies to the First Glass Subordinate 

Judge his jurisdiction may be questioned on the ground that the order of attachment 

ana the subsequent order of payment to Ganesh were not made by him. It would be 
absurd to contend that such is the efieot of the Jaw as it stands. 1 think that under 
section 151 of the new Code I have an inherent right to order refund and to do everv- 
thing and to make every order fairly and properly consequential on the eonfirmation 
suits decrees passed by the appellate Court in the three declaratory 


The opponent Ganesh Narayan Sathe preferred an application under 
the exbraorainary jurisdiction (section 115 of the Civil Procedure Code 
Act V of 1908) urging that as Purushottam Gangadhar Karve was not a 
party to the bmall Cause suits, the lower Court erred in exercising the 
jurisdiction which was not vested in it bylaw, k rule nisi wq>s issued 

requiring. Purushottam Gangadhar Karve to show cause why the said 
order should not be set aside. 

B* B. Desai for the applicant (original opponent) in support of the 
rule : After the decree of the Small Cause Court was [138] executed by 
^taohment and recovery of the amount deposited in the Court of the 
First Class Subordinate Judge, the Small Cause Court became /utieiwa 
officio and it had no power to make any further order, namely, the order 
for the refund. This is nob a case of restitution. The opponent was not 
a party to the decrees of the Small Causes Court and no order could be 
passed on his application to that Court. Section 151 of the Civil Proce- 
dure Code has no application bo the facts of the case. That section applies 
to oases in which such orders as may be necessary for the ends of justice 
or to prevent abuse of the process of the Court. 


M. B. Bodas for the opponent (original applicant) to show cause:— 
We contend that the order can be supported under section 151 of the 
Civil Procedure Code. That section is intended to prevent injustice. If 
we had applied to the Court of the First Oiass Subordinate Judge, the 
present applicant would have objected on the ground that the orders for 
attachment and payment to him of the money were not passed by that 
Court and therefore it had no jurisdiction to entertain our application. 
Moreoveri the ends of justice would be equally satisfied whether the 
amount is refunded by the order of the Small Cause Court or by that of 
the Court of the First Class Subordinate Judge. 


SCOXT, C. J. :~Ia this case the applicant obtained a decree declaring 
that an attachment upon certain money etieobed through the Small Cause 
Court was invalid and deoreeing that the defendant should repay the same 
to the plaintiff. That was a decree which was confirmed by the High 



34 fioni. 139 
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1909 Court! and would in ordinary oour?o be executed by the First Class Subor- 
Bep. 23. dinate Judge in whoso Court the suit was filed. Insbeadi howeveri of 

— proceeding to execute in that Court the opponent proceeded to the Small 

APPELLATE Q£^^gg Qourt whioh, prior to the filing of the suit in the First Class Subor- 

dinate Judge’s Court, had fini'^hed with the litigation so far as it was oon- 
34 8. 135=4 cerned. Notwithstanding the fact that the opponent was entitled to 
1. 0. B9B=11 execute the decree obtained by him, the Judge of the Small Cause Court 
Bom.L. R. purporting to act under section 15 L of the present Civil Procedure CodOi 

directed the applicant, who was the defendant in the First Class Subordin- 
ate [l39] Judge’s Court, to refund the money obtained by'him in execution 
from the Small Cause Court. Such an order could only be made if it was 
necessary for the ends of ju^-tico or to prevent the abuse of the process of 
the Court. We do not think that it oan be said to have been necessary 
for cither purpose because the opponent had already a decree whioh he 
was entitled to execute in the First Class Subordinate Judge’s Court. 
We, therefore, set aside the order with coats. 

Dnlfir set 


34 B. 139 (=‘l I. C. 833= J1 Bom.L. R. 1336). 

appellate civil. 

Before Mr. Justice Chandavarkar and Mr. Justice Beaton, 


Krishna TanhaJI [Original Defendant), Appellant, Aba Shetti 

Patil (Original Plaintiff), Respondent,* 

[I3th July 1909.] 

'^'ramjer of Propirty Jc/ ilV of 1^32). jfciioa 51— Salt— Land wori/i l«ai 
i/ian Hb. IOC — hcoiBlruiton of dtvd. or dt'hrt'rv of ^loss.-'saion no* hticfssary. 

Tbo terms of a oon^pcomiso ofleoticg a claim to land of the value of lees then 
Rs. iOO wore roduoed to writing. Iho dooumont was cot registered, nor was 
the transaotiou accompanied by doUvery of possession The material ptovi- 
sious of tho deed were follows 


“You and we aro co-3barors. In your and our land, Survey No. 20, there is 
a well. Therein you and wo have a joint share Partition is to bo made 
including it, After tho said (survey) niinibec is divided, wo shall give 9 panda 
more from our share and both oi us should put up a bandh tembankment) la 
tbo middle of tbo well, and possession and enjoyment should be oarried on 
aooording to out rospootivo shares. According to this condition we should not 
cause obstruction to each other, c no who will act in contravention of this 
agreement will bo able to roimburso loss whioh may be caused.” 


Tho lower appellate Cciut regarded tho transaotiou as a sale whioh under the 
provisions of the Transfer of Troporty Act (IV of I^SJ) required doUvery of pos- 
session in order to validate it. 


Held, that tho terms of tho deed di-l not bring the transaction within the 
category of a sale, as dotinod in tho Transfer of Property Act (IV of 1388). 

[l40] iit'id, further, that tho documcub in question merely oiubodiod a ooni- 
promise botwoou tho panics and w.is lu etlcOw an aoknowlcdgmout ol existing 
rights ; and that therefore no do'.ivory of posao*8iou was necessary. 

i?ant Aft'fcii Kuwnr v. iuiMi iita’us Kutvar (1), followed. 
tRof. 37 Mad. m : 1 Lah. 1C9= 65 I. 0. 805.] 

Second appeal from the decision of B. 0. Konnedy, Distriob Judge of 
Nasik, modifying feho decree passed by R. K. Bal, Subordinate Judge ol 
Sinner. 


•Second Appeal No. 931 of lOiS. 

U) (1874) h. R. 1 1. A. 157 at p. 166, 


V.] 


KBISHNA TANHAJI v, ABA SHEril PATIIi 1^1 


The plaintiff sued to recover from the defendant a certain piece of 

land, alleging that it was his ancestral land and had been unlawfully ocou- 
pied by the defendant. 

Tbe defendant pleaded ownership and long possession. 

On the 4th August 1902, the parties had eutered into an agreement, 
whion ran as follows : — 

“You aud we are cc-sbareta. In your and our land, Survey No. 20, thoro is a well 
Therein you and we have a joint share. Partition is to bs made inoluihng it After 
the saidjsurveyj nuinber 19 divided we shall give you 9 pnnds more from our share 
and both of us should put up a handh (embankment) in the middle of the wall and 
possession and enjoyment should be carried on according to our respective shares 
According to this condition we should not cause obstruction to each other One who 
will act in contravention of this agreement will be able to reimburse loss which mav 
be caused. Wa have passed this agreement of our free will and pleasure." ' ^ 

This document was not registered, nor was it accompanied by delivery 
than Es^loO* affected by the compromise was less 

fci. plaintiff had been owner oi 

the land m dispute but that he had given a portion of it to defendant in 

pursuance of a comprornise. He decreed the plaintiffs claim to the lands 
excepting the portion of it covered by the compromise. 

On appeal, the District Judge held that the document was ineffectual 
as it was not registered and was nob accompanied by actual delivery He 
therefore awarded plaintiff’s claim in full. 

The defendant appealed to the High Court. 

[141] B.S, Pandtti with Manubhai Nanabhaitiov the appellant — 

The transaction does nob amount to a “sale” as deQned by section 54 of 

the Transfer of Property Act. No “ price” has been paid for the land • 
see Thtrvengtdachariar v. Banganaiha Aiyangar (l). It is only a com- 
promise It is based on the assumption of an antecedent title and is 
aoknwledgmenb of the same : Bani Mewa Kuwar v. Bani Hulas KuwarVi) 
Delivery of possession is. therefore, not essential to make the transac- 
tion valid. The land being worth less than Es. I(j 0 the document need 

not be registered. 

D. A. Ehare, for tiho respond an b.— The words in bhe deed are “ ha 

being bhua no 

oonsiderabionthe bransaobion is agifb. If bhere is considerabion ib may 
amounbto an exchange, The bransaobion oannob sband as bhe documenb 

is nether regisbered nor aooompanied by delivery of possession. 

CuaNDavarkar, J— The dooumanb (exhibib 29) which embodies 
the ternas of a compromise bebween bhe parbies has been apparenbly 
treabed by the learned Disbnob Judge as a sale, which under bhe provisions 
So S! Properby Aob requires a delivery of possession in order 

of a sale, as dehned in bhab Aob. The documenb in 
bS hhl embodied a compromise bebween bhe parbies, and, as held 

f V. Bani Hulas Kuwar (2), 

the nature of a oompromise is that ib is an aoknowledgmanb of bhe exisbine 

possession was necessary in this oasf 
here we reverse the District Judge’s decree and restore that of bhe Subordi- 

nata Judge with costs both of the second appeal and bhe appeal in bhe 
lower Court on bhe respondent. Decree rZrsed 


(2) (1874) L. R. 1 1 . A. 167 at p. 16§. 


H9 


1909 

JULY 13. 

APPBItLATB 

Civil. 

31 B. 189=;4 
I. G. 833—11 
Bom. L. R. 
1336. 


(1) (1908; 13 Mad, L. J. E. 600. 


si Bom. iHDiAN eian ooobi bkpobib [?o1. 

34 Bom. 142 ( =11 Bom. L. R. 1358=4 I. C. 839.) 

[142] APPELLATE CIVIL. 

Before Sir Soott^ Kt.j Chief Justice, and Mr. Justice, Batchelor. 

PURUSHOTIAM HAUGOVAMDAS, LliGAL REPRESENTATIVE OF DECEASED 

Girdharlad Hargovandas {Original Piamliff, Jadgmint’Creditor)^ 
Appellant, V . KAJBAI, LEGaD refresemtative of deceased 
Thakoee Hiraji Dolatsang [Original Defendantt 

Judgment-Debtor), Bespondent."^ 

[1st September, 1909.] 

Civil Procedure Code {Ad XIV of 1882n scciioyit 235. 320-G«jarat Talukdar^s Act (Bom. 
Ad y/ o/ 1888), sections 28. 29B and 29E(t) — Decree a^ainit Talukdar-Execu- 

Decree transferred to Taluk-iari Settlement Officer — -\'uu;»cntiot» of manags- 

„ig„(„S’u/)wis.sion 6?/ persons having clai^ns— Application /or the continuance of 
the execution proceedings agninet the legal representative of the deceased judgment* 
debtor'-Ceriiftcaie under section 29E oj the Gujarat TaUtkdar’s Act (Bom. Act VI 
of Managing Officer~‘Talukdari Settlement 0//icflr. 

When exeoubioQ procoodinga are oommenood against a judgmenk-debtot, 
they can be coatinuol after hia do.^th by gubatibutiDg the name of the legal 
[l43] ropreaentative iu place o! that of the deoeaaod judgmeDt-debtor in the ap- 
plication lot execution. It ia not necessary to file a fresh application Qndet the 
provisions of section 236 of the Civil Prccaiure Code (Aot XIY of 1331). 

Birachand Harjtvandas 1. Kasttirc/iand Kasidai (2j, explained. 

The efieot of section '29E of the Gujarat Talukdar’s Aot (Bom. Aot VI of 1898) 
is that before the oxeoution of a deocoo can bo proooeded With the Court mast be 
satisfied that the dcoroo-olaiiu has been duly submitted. If the officer eecttfiea 
that it has been duly submittoed there is an end of the matter. If he does not 
so oortify, the Court must wait for one month from the date of the receipt by 
the officer of an applioation (or a O6rtitio.;io, and upon bsing satisfied that tho 
claim has been duly submitted iu aooordauoe with tho "p^^^visions of section 
29B of tho Gujarat Talukdar'a Aot (Bom. Aot VI of 1838) it may then proceed 
with tho oxeoution. 

The expression * managing offioer ' iu section 29E of the Aot is merely a 
compendious term for the Talukdari Sottlomout Offioer or any other offi^t 
appointed by Government to take charge of the Talukdar's estate and keep the 

• First Appeal No. 190 of 1908. 

(1) Sections 28 and 29 B, E of the Gujarat Talukdar's Aot are at follows 

28. (1) With the sanotion of Govornmout, tho Talukdari Settlement Officer Ot 
any other officer appoiuiod by Oovorumout for this purpose may, upon the written 
application of a talukdar iu this boh.Uf, take charge of eao^i t.aludai's estate and 
keep tho same under his managoiuont lor suoh period as may bo agreed upon. 

(2) Where a t.alukdari estate is hold by oo-sbarors in undinded shares, an applica- 
tion signed by oo-sharers holding an aggregate interest of not losi than three— 'fourths 
of the whole estate shnll, for the purposes of sub-sootlou (1), be doomed to be an 
applioatlon by a talukdar in rospeot of suoh estate. 

29B. (1) Whore any talukdari estate bss boon taken under management by 
Government Officers under section 25 or 23, tho Managing Officer may puciUh in the 
Bom6a;/ Govcrimieiif Giut'Ut' and in suoh othor mauuor as the Governor inOooneil 
may by goueial or ipooial order ditoot, a uotioo in English and also in tho Vernacular, 
calling upon all tho porsons having claims against such talukdar or his property, to 
aubmit the same in writing to him within six months from tho date of the publication 
of tho notice. 

(2) Whoio the Managing Offioor is saiistiod that any claimant was unable to 
comply with the uotioo published uudor sub-seoiion (i), he may allow his claim to be 
Bubmiitod at any time uftor tbo date of expiry of tho t*eriod fixed therein; but any 
■uoh claim shall, notwithsiauding any luw, contract, decree or award to the 
contrary, oeaso to carry iutoroat from tiio dato of tho expiry of such period untU 
lubmisBion 

(3) (1899) 18 Bom. 2‘il. 
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[14i] Where an application relating to a claim is nreqnnforl o.i, j* 

nafce Judge and is forwarded by him to the Talubdarrs^^^^^^^^ 

amounts to a submission of the claim in writine within thn ma ** Officer, it _ 

29B of the Act. if the Talukdari Settlement 31 B. Il2«ll 

Bom. L. B. 
1358:^4 L 0. 
889. 


FRef B.^m;nr6ffi?e;ra:..o':L“^i:: 

[Ref. 85 Bom. 324 ; 68 I. C. 487=24 Bom. L. R. 762=46 Bom. 993 ] 

First appeal against the decision of Chunilal Lallubhai First Hlac;- 

SS 

1 ,^'' Hargovan Bled a suit, No. 63 of 1893. in the Court 

J^'^ge of Ahmedabad to recover on the 
mortga^ of the Bhabkonda Taluka the sum of Rs. 8,935 from Thakore 

Hiraji Dolabsang and his four co-sharer Talukdars of thq Rhofi n ;i 

T.l„k, to .he Abm,a.b.d Dis.rie., The S«bS.., 

the suit On Appeal, No. 14 of 1894, the High Court o^n ths Ofitu 

August 1895, reversed tiba decree and allowed the plaintiff’s claim Bv 

r 4-” > Tb.trHb!^ 

a^Se?.- Sb.'^.b 

ferrod Tha n mortgaged property and trans- 

It execution proceedings to the Collector under section 320 nf 

he 0ml Procedure Code (Act XIV of 1882). The Collector 

the proceedings to the Talukdari Settlement Officer who was inTestS 

with the powers of the Collector under the said section. 

In the year 1905 the Gujarat Talukdar’s Aob (Bom. Aot VI of 18RR^ 

was amended by Act II of 1905. Under the powers omrferred by sec- 
tion 29B, which was added by the amending Act, the Talukdari Soh^ln 
m« 0®„„ publishea .otio.. i„ S.pl.mbe, 1805 Clltog^C .b,™; 

aihjto ol the Bhatkondft estate to submit their claims to him. (as ho had 


(3) Every claim aRainat auch talukdar or hia property fotVinp ilror, ^ m ■ 
part of Government) not aubmitted to the Managing Officer in ro.,fnV ‘f-® 

notie. publiahed under aub-section ( 1 ,, or Mlowel\o\e aubm Ued un ^ 

(2), shall, aave m the caset provided for by arotion 29F. eub-aeotioc 7cn m 

and by aeotiona 7 .and 13 of the Indian limitation Act; "sTV be de^<«^a ^ 

purposes and on all ocoastons, whether dU'iDg the oontinnancfl nf fha ^ 

to have been’daly diaoha ged unlTa Tn Z su‘t 0 ^^®“”/“* 

„ J.Sg to ■" 

under management or hU pronertv Rhall Kn inaf * f whoso estate is taken 

holder filea% certificate froT t^e managing "“V’- 

duly aubmitted. or until the expiration^of^onp rrinn+w 

the managing officer of a written application for such certifi^atfl^nn^^ 

certified copy of the decree. * fioate, accompanied by a 

person bolding a decree against such talukdar or his nrotiflrfxy ^ 

auSionTlf ''«tificate^eq^uhed by® 

(8) • • • • • * 
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1909 alreai^y tiaken up ohe tnanagemonb of the whole of the Talukdari esUta 

Bep. 1. by a previous noti^lcatjioa), wifchia bhe six months presoribed by the 

section. In the month of January 1907 and before the expiration 
of the period of six montha from the date of the notifioation the 
_ [145] judgment-debtor Thakore Hiraji Dolatsang and his son Eaiaji 

84 B. 142=11 Hiraji died leaving them surviving Bai Eajba, widow of Ejjaji and 

Bom. L. R. daughter-in-law of Hiraji. In the meanwhile, that is, between the date of 

notification and the death of the judgment-debtor, the judgmont- 
oredibor bad presented two applications to the Court for the execution of 
the decree and those applications were forwarded by the Court to the 
Talukdari Sefcblomeub Officer with its endorsement that the execution 


should proceed. 

On the 3rd July 1907 the judgment-creditor applied to the Court that 
Bai Eajba was bho legal representative of the deceased judgment-debtor 
and prayed that tbo execution proceedinga bo carried on against her, 
The Cijurt forv.’.odcd this application also to the Talukdari Settlement 
Officer who filed ib along with the papers roiating bo the execution of the 
decree in his office. 

On the 5th July 19 .)7 the judgmonb-creditor, in oomplianoa with the 
notices published by the Talukdari Settlement Oflic r under section 29B 
of the Gujarat Talukdar's Act (Bom. Act \’I of ISSS), -submitted his claim 
to that officer and applied that it may bo registered under the section. 
But tbo Talukdari Setblemeut Officer on bho next day rejected the appli- 
cation on the ground that it could not bo registered as it was not made 
within six months of the publication of the notices, and along with the 
application sent back the whole record of the execution proceedings to the 
Subordinate Judge. 

Being dissatisfied with the order of the Talukdari Settlement Officer, 
the judgmont'oroditor urged objections against it before the Subordinate 
Judge who dismissed the application for execution on the grounds that the 
legal roproseubabivo of bho deoca^^od judgment-debtor could not be brought 
on the record of the oxisbiug proceedings and that the application could not 
be continued as a cortifioabe under section 2 lE was not produced by the 
judgment-creditor. The following arc extracts from the Subordinate 
Judge’s judgment : — 


Now tbo Or^t point i^ whotber tbo legal ropresontativo of the dooeased jadgraoDt- 
debtor Hiraji can bo brouebt on the record in tbia exooutioQ mattor. I. h. R. 18 
Bom Q'2l shows that scotiong 3^1 to 37'2, Civil Procedure Code, do [146] not relate to 
proooodingg in oxooution bolwosn the judgmont-oreditor and judgmeat-dabtoc and 
that tbo oourgo opou to the judgmont'Crcditor is ly way of applioaiion to exeoute the 
dcoroo agaiugt tbo le^al ropresontative of tbo deooafod as provided for by section 824 
of tbo Civil rrooedure Code. Thus tbo legal ropresentative of tbo deoeased Hiraji 
cannot bo brought on tbo record in bis darkbast matter and the darkhaat cannot pro- 
ceed. there l oiog no one on tbo record to ropro^out tbo dooea^od's estate. Tne next 
question is regarding tbo certificate. Section '39K of Act VI of 18&S provides (1) On 
the publication oi a uotioo uador sootion ‘iOB, aub-pcotion H) no proceeding in execu- 
tion of any decree agaiupt tbo t Gukdar whoso citato is taken undor manaKOinent or hit 
property sball bo institutol or continued until tbo deoroe-boldet files a osrtifioaU 
from the mauAging officer, that tbo dooreo claim has been duly submitted or until thi 
expiration of ono mouth from the dUe of receipt by the minaginu officer of a wriiteu 
application for such cortifleato accompanied by a oertifird copy of the deotes. &0. Thui 
the production of certificate from the mannging officor is necessary for oontinuanoe of 
tbo darkhaat 


The plaintift's own conduct shows that the estate is undor the management ot 
tbo Talukdari Bottlement Officer and that bo bad not eubmitted bis claim within tix 
months of tbo publication of the notice. Tbo cortifioate sent by this Court when the 
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eTeout.ve matter waj transferrea to the Colleotor cannot be held as submission of the 
pla.nlifi s claim within the njeaning of seotioo -.'gB of the Talukdaii Act The pend- 
ing of the exeoution-mUter before the T.lukdari Settlement Officer also cannot form 

any excuse for not submitting the claim The claim is required to be suhmitte i to the . „ 

Manager and rot 10 he agent of .he ■ ollector execunng the eeoree. Thus the pend- 

ing of the d irkhast before the Talukdari Settlement Officer o innot excuse the plaint.a 

and the darkhast oannot t.o ooulinuef without .he m.inaging offioer'a oertifioat. Tee 

maoaging nffiouc did not allow the pUintifi’s cl.im to he submitted alter the exi.ri- ^*2=11 

tion of SIX months. Under aeodon 29B (2) of the Talukda-i Act no amt or pr needing 

is in titiitad hv the pUintitd in reipect of the oUim not allowed to be submitted by ti e 

managing officer and 1 do not think I am justifi-d in deciding the question as to the 
inability of the plaintid to oimply with the notice. * * B q^astion as to the 

The judgmenb oreditor appealed. 

L. A. Shah for the appellant (judgment-oreditor).— The Subordinate 
Judge has held that as the judgment-debtor died after the application for 
execution v?as presented and proceedings in execution had commenced the 
proceedings could not be continued against his legal representative relying 
on the ruling in Birachand v. Kasturchand (1). But the effect of that ruling 
[147J has been misunderstood. The proceedings can be continued 
against the legal representative and the name of the legal representative is 
not required by law to be brought on the record. Sections 361 to 372 have 
been held not to apply to execution proceedings. Section 234: of bbe Civil 
Procedure Code gives the right to continue the proceedings against the 

legal representative : Birachand Barjivandas v. Kasturchand Kasidas (ll 
Jeshankar v. Pandya Fulia (2). ' 

After the execution proceedings were transferred to the Talukdari 
Settlement Officer under section 320 of the Civil Procedure Code, the 
Gujarat Talukdar’s Act was amended in 1905 by Act II of 1905, so that 
when sections 29A to 29E added by the amending Act, came into force, 
the proceedings were pending before him and he had notice of our claim ; 
so, no further submission was necessary. We further rely on two ap- 
plications made by us to the First Class Subordinate .Judge which were 
duly forwarded by him to the Talukdari Settlement Officer before the 
expiry of the six months from the date of the notifications. On coming 
to know of the notifications we made an application as required by sec- 
tion 29 B but the Settlement Officer rejected it as beyond time. An issue 
was raised in the lower Court as to whether there was sufficient excuse 
for the delay, but no finding was recorded on the issue. We submit that 
our claim was already before the Talukdari Settlement Officer by reason 
of the execution proceedings pending before him at tba date of the notifi- 
cations and the two applications mentioned above were a sufficient com- 
pliance with requirements of section 29B. That section does not require 
the submission to be made in any particular form. 

1 .U It present case the Talukdari Settlement Officer was himself 
the Managing Officer referred to in section 20B. Even as Talukdari 
battlement Officer he had to manage the estate and ha had already taken 
up the management. Though the designations are different, the two 
oapaomes were merged in the in<iividual and our claim was lying 
before bm either as Managing [H8] Officer or Talukdari Settlement 
Officer. We rely on Pvrshottam v. Barbhamii (3). 

Coyajt with B. W. Desat for the respondent (legal representative of 
the deceased judgment-debtor).- Section 234 of the Civil Procedure Code 
under which the case was decided contemplates a fresh application to be 
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(2) (1900) 2 Bom. D. B. 887. 
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made by the judgmenfc-oreditior when the judgment-debtor is dead and the 
decree is sought to be executed against his legal representative. No snob 
application was made in the present case. The judgment'Oreditor sought 
to continue the same proceedings against the legal reprO'entative by 

‘ having recourse to the provisions of ‘^ection^ 361 and 372 of the Civil 

84 B. 142=11 Procedure Code. This oou'd n -t bo allowed- The rnling in Eirachani 
Bora. L. R. QarilVd'fKids v. Kci'iLitrch^Tid Kasidas (1) ‘^hows that those two sections 

do not relate to proceedings in execut oQ. Tb^' language of section 2'H 
shows that the application mU't be made bo the Court which passed the 
decree and not bo the Court executing the decree. The ruling in Jeshan^ 
kar V. Pandjfa Fulia (2) has reference to a judgment-creditor and nob to 
a judgment debtor. 

It was argued that as the proceedings were already pending before 
the Talukdari Sebbleme it Officer, no further submission was necessary. 
This argument is based upon an assumption that when the amending Act 
was passed or when the notifications were issued the proceedings were 
lyittg before the Talukdari Settl raent Officer. About that time all the 
papers in the case were either in the Courts at Ahmelabad or in the High 
Court in connection with the litigation relating to the qiiantiim of the 
judgment-debtor’s share. The two apnlioations relied on were made after 
the notice was issued under ejection 29B. so they cannot affect the case. 

It is only an aocidt>nt that the Talukla'-i Settlement Officer happened 
to be the Managing Officer. Under section 230 of the Civil Procedure 
Code several matters are sent to the Talukdari Settlement Officer for exe- 
oution. The duty of th^' Alanaging Offioer is a branch of the work of the 
Settlement Offioer. It [l49] cannot he expmted that whenever proceed- 
ings are sent to him under the Civil Procedure Colo, he should at onoe 
make inquiries and find out whether such proceedings refer to any manag- 
ed estates and see whether they amount to notice. 

Under section 29B the execution proceedings can neither be oom* 
menoed'or continued without a oerbifioato from bhn ATanaging Offioer. 
If any proceeding is sent to him under section 320 of the Civil Procedure 
Code, he would return it to the Court and the decree- holder must produoo 
a oertifioate. In the absonoe of such oortifioabe, the execution oannot 
even continue. 

Shah in reply. 

Scott, C. J. The appellant applied to the First Class Subordinate 
Judge for the disposal of an application for execution of a decree obtained 
by him so long ago as the 26hh of August 1895. The applioation for 
execution was made on the 25bh of Juno 1396. The mode in which the 
assistance of the Court was sought was by sale of the right, title and 
interest of the mortgagor in the mertgagol property which was the subject 
of the suit. On the 8bh of July 1896 an order for sale having been 
passed the proceedings wore* transferred to the Collector for exeoution 
under section 320 of the Code and by him to the Talukdari Settlement 
Offioer upon whom the powers of the Collector under that section had 
been conferred. The judgment-debtor w'as a Talukdar having a small 
share in a Talukdari estate, and it was in order to have that share realised 
by sale that the applioation had been made for execution. 

In the month of September 19 15. under the provisions of the Gujarat 
Talukdars Act (Bombay Act VI of 1889\ section 29R, a Notification was 
issued stating that the whole of the Talukdari o'tate had been taken Into 


(1) am) 18 Bom. 224. 


(2) 11900) 2 Bora h R 887. 
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the managemenb of feho Talukdari Setifclemenb Offioor and bhab persons 
haying olaitns upon Talukdars or bhoir proparfcy should submib bhe same in 
wribmg bo bhe Talukdari Sebtiloinenb Officer. Previous to bhe date of that 
Nobifioabion bhe Talukdari Sebblamenb Officer had taken bhe estate into 
his maDagemenb under the provisions of section 28 (2) of bhe Act. Before 
six months had expired from the date of the Notification under section 29B, 34 B 142=11 

was 2isb January ^ R. 

1907. ^ Between the date of the Nobifioabion and bhe date of bhe death of 0. 

the judgment-debtor two applications were made to the Court by bhe judg- 
EQent-creditor that the execution of the decree might be carried out, and 
those applications were forwarded by bhe Court bo the Talukdari Settle- 
ment Officer with endorsements directing that bhe execution should 
proceed. 


On bhe 3rd of July 1907, the plaintiff applied to the Court stating 
that bhe present respondent was the legal representative of bhe deceased 
}adgmenb debtor and praying that execution might be proceeded with 
against her. That application was forwarded by bhe Court to the 
Talukdari Settlement Officer and was filed by him in the file of documents 
relating bo the execution of the deore.e in his office. 

On bhe 6th of July 1907 the plaintiff applied to the Talukdari Settle- 
ment Officer to have the claim registered under section 29B of bhe Act, 
bub bhe Talukdari Sobblemenb Officer replied the following day that the 
claim could nob be registered as it was not made within six months of 
p publication of the notice under section 293. Having come be this 
conclusion that Officer returned the whole of bhe documents filed by him 
QQ'R^^ Subordinate Judge stating that under the piovisions of section 
39B the claim of the judgment-creditor must be deemed to have been 

satisfied, and that therefore nothing more could be done under the 
execution proceeding. 

plaintiff objecting bo that decision of the Talukdari Settlement 
Officer complained to the Subordinate Judge, 

The Subordinate Judge has held that the plaintiff cannot succeed in 
his application for two reasons : first, because, the applioabion cannot be 
proceeded with as the judgment debtor is dead ; and secondly, because, no 
certificate under section 29B of the Talukdars Act has been filed. 

As regards the first point, the conclusion arrived at by bhe Sub- 
ordinate Judge is stated by him bo be based upon the authority of 
the case of Hirachand Har^ivandas v. Kaaturchand Kasidas (1). When 
bhat case is examined it will be found that it is [151] no authority 
for the conclusion arrived ah by the learned Judge, it decides that 
sections 361 to 372, Civil Procedure Code, do nob relate to proceed- 
execution, and that therefore it is nob necessary that the records 
Of the suit should be amended on the death of the defendant after 
eoree, but it also shows that where bhe judgment-debtor dies after decree 

apply under section 231 to the Court which passed 
0 ecree for lioerty to continue bhe execution proceedings against the 
legal representative of the judgment-debtor. This is exactly the course 

which had been followed by the plaintiff in the present case by his anDli- 
oation of the 3rd July 1907. 

No authority has been cited to us in support of the contention that 
execution proceedings already commenced cannot be continued after the 
death of th e jud gment-debtor by s ubstitution of the name of the legal 

(1) (1893) 18 Bom. . 224. 
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repre^enbabivd ia plaoe oE bhab oE the judgmenb-debbor in bbe aypl<oabton 
for execubioa. 

Wd think therefore bhab there is no objeobion to the oonbinuanoe of 
the exeoutiioa proceeding against the present respondent without fresh 
application under section 235. 

318,1^2=11 The second pomtj upon which the Subordinate Judge came to a 
Bom. U. R. decision ad/erse to the appellant is the point based upon the fact that no 

oertihcabeof the managing officer such as is oonbemplatod under section 
29 E of the Talukdar’s Act has been filed in the Court. 


1909 
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This saobioQ provides that before execution can be proceeded with, 
one of t.vo things must have happened ; either a certificate from the 
managing officer that the claim has been duly submitted mu^t be filed, or 
one month must have elapsed from the late of receipt by the manag- 
ing officer of the written application for such oertifioabe accompanied by a 
certified copy of the decree. 

One of the points which was made on behalf of the respondent in 

supporting the judgment of the lower Court was that the managing officer 
mentioned in section 29B is a different officer from the Talukdari Settle- 
ment Officer who has the charge of the proceedings in execution and 
therefore a claim which came bo his knowledge as the officer charged with 
the execution of the decree would nob be within his knowledge as manag- 
ing officer. The [152] “ managing officer ” is however merely a compendi- 
ous berm used in the Act for “ the Talukdari Settlement Officer or any 
other officer appoinbei by Government bo take charge of the Talukdar's 
estate and keep the same in his managemont ” referred to in section 28 of 
the Act, and where the officer who takes charge of the estate and keeps 
the same in his management is the Talukdari Settlement Officer, the 

“managing officer ” is merely a synonym for “ Talukdari Settlement 
Offioer.” 


It was next contended on behalf of the respondent that section 29E 
gives to the officer, whether he be the managing officer, as diftinot from 
the Talukdari Settlement Officer, or to the Talukdari Sebt’emenb Officer, 
the sole right of deciding whether or not a olaini has been duly submitted 
in reply bo a notioo issued under section 29 B. 

As the result of the non-submission of the claim would bo a statutory 
discharge under section 29B (3) of (she claim of the deoroo-holder, if such a 
power wore pub into bbe hands of the officer whoso duty it is to manage 
tho estate and free it from its liabilities^, it would have tho effect of making 
that officer a judge in his own cause. This is a result which can hardly 

have been^ intended by the legislature, and wo think, therefore, that 
section 29E must mean that before execution of a decree can be proceed- 
ed with the Court must bo satisfied that the decree-claim has been duly 
submitted. If the officer certifies that it has been duly submitted there 
IB an end of bbe matter. If, however, be dnos not certify that it has been 
duly submitted the Court must wait for one mouth from the data of the 
rooeipt by the officer of an application for a oorbifioate, and upon being 
satisfied that a olaim has been duly submitted in aooordanoo with the 
provisions of soobion 29B, it may then prooeod with the execution. The 
section cannot moan that a decree-holder without making any attempt bo 
submit a claim may apply to the managing officer for a oertifioate that he 

vvaibiDg a month may Ro to Court and 
demand exeout.on of h.s decree, The construction which we put upon 

ooLmon'sLe legislature both fairness and 
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The nexb quesbion whioh we will consider is, whether in bhe presenb 
case a olaim has been submithed bo bhe Talrkdsri [153] Sebblemenb Offioer 
m aooordaooa with the provisions ot section 29B. That section provides 
that the officer may call upon parsons having claims to submit the same 

m writing to him within siz mouths from the date of the publication of 

notice The group of sections to which it belongs provides machinery 34 slii-ii 

or the ascertainment ot the liabilities of Talukdars whose estates are Bom L R 
oaKen under tnanagemenb. 

*''i8,t the officer has issued any requisition under 
section 290, therefore all that the plaintiff must show is that he has 
within siz months submitted his olaim in writing. 

Now we know that the plaintiff’s claim for execution of the decree 

has actually been before the Talukdari Settlement Officer from the 

month of July 1896, that is to say, for a period ot 13 years, and we know 

that two written applications were made by the plaintiff within six 

months of the data ot the issue of the Notiecation under section 29B, and 

were in the ordinary course of execution proceedings forwarded by the 

subordinate Judge to the Talukdari Settlement Officer. It is contended 

on behalf of the plaintiff that either of those applioabions is a writben 
nobice of the olaim. 

No form of Noti6cation of olaim is prescribed by the Act, and as the 
only object aimed at by the legislature is that the officer should be 
informed ot olaim against the estate, there is no reason why any written 
notice of olaim, which is submitted to the managing officer should nob be 
held bo comply with the requirements of the section. 

In our opinion the applications, dated the 6bh October 1906 and the 
olai 1906, are sufficient notices in writing of bhe plaintiff’s 

The plaintiff, although he has thus satisfied us that he has submitted 
notice in writing of his olaim in compliance with the provisions of 
section 29B, has nob been able to show us that he has obtained a certifi- 
cate from the officer or has applied tor one more than a month before the 
date of his application to bhe Court. We think that we ought to give 

an opportunity, now, of applying for a oerbifieabe from the managing 
Officer, and we think that having satisfied us that a olaim has been made 
L134J under section 29B, he will be entitled to receive a certificate from 
that officer. If, however, he does not receive it we direct bhe Subordinate 
Judge, after the expiry ot one month from the date of the application for 
oerfcincafce, bo proceed with bhe exeoubion of bhe decree. 

We reverse bhe order of bhe lower Courb and send back the case for 
uisposal in accordance wibh this judgment. 

We think there ought bo be no costs of this appeal as the appellant 

as not produced the oertifioata and the respondent has failed in his 
contentions. 

The other costs will be costs in the execution. 

Order reversed. 
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APPELLATE CIVIL. 

Before Mr. Justice Chandavarkar and Mr. Justice Eeaton. 

CuHAGANCiAL Bhagwandas (Original Opponent No. 2), Appellant 
V. PrainJIVAn ShivlaIj and others (Original Petitioners and 

heirs of original Plaintiff), Respondents.^ 

The Collector of Surat (Original Opponent No. 1). Appellant v, 
Pranjiv,\NDas Shivlal and others (Original Petitioners, Respondents.^ 

[14fch September, 1909.] 

Pensious AH (XXIK of IQII), scclio-i‘i 0,8, 11 — Joda giras allowance— ^Purchase oj 
the rights io rcatve allowance at a Court sale— The allowance entered in the 
name oj the 2>wrchnsc?' — AppUcaiion by heirs of the purchaser io receive arrears of 
allowance — Oertijicaie of ColUctor. 

It was diceotod by a decree that the purchaser at a Court sale ol a Toda Giras 
allowaDoe should leoover from the Colleotor the amount due for arrears of the 
allonauoo from the date of his parobaso An appUo^tion to eieuute this decree 
was made fo 1864, in oocsequcnce of whioh the decree-holder's name was 
entered in the OoUeotor's books as the person entitled to the allowanoe in ques- 
tion. and the arrears up to lsG4 wore paid. In i903, the deoree-bolder’s heiii 
applied to the Court to rcoovor the arrears ot allowanoe that hao remained 
unpaid sinoo The Collcotor conteudod that the application could not be 

entertained in the absence of a certificate from the Collector under the pcovU 
sions of BootiOQ 0 of the ronsioas Aut, I"?!. 

[155] lUld, overruling the oonloution, that the power of the Collector under 
the Act had been exhausted and there was no disorouon for that officer to 
cxcroi'^o either under the Actor the rules, so far as the applicant's right to 
recover the arrears that hid become duo in the lilo-time of the last holder, was 
concerned. 

Held, further, that if those amounis remained unpaid, the Collcotor held 
them for and on bebaK of the last hoUior, as moneys due to him, and as mopeys 
therefore recoverable on his death by his heirs independently of any question 
whioh might arise under the Tousions Act lS7i, or the rules framed thereunder. 


Appeal from bhe decision of Dayaram Gidumal, Disbriot Judge of 
Surab. 

Exooubion preoaedings. 

The deoreo sougbb to be executed was passed on the 22nd February 
i860 by bho Judicial Commibteo of bho Privy Council. The judgmenb is 
reporbed in 8 Moore’s I. A., p. 1. 


A money decree was passed againsb one Ubodia Bharmalsingjl 
[oovorsiDgjoe, who was onbiblod bo bsvo annual Toda Gitas allowances, 
n execution of this deoreo bho allowaucos wore pub up bo sale at a Courl 
uobion aud puroha-od bv Sbambhulal Girdharlal on the 24hh B^flambar 


1839, Under bho deeds of sale, bho purohaser was to receive every year 
the amounts of bho said Giras from the Government Treasury and no one 
was to objoob bhorebo. 


Shambhulal Girdharlal then tried to geb the payments made to him- 
self, bub failed. Eventually bo filed a suit in 1843 againsb the Colleotor 
of Surab, whereby ho prayed (inter alia) that the Collector might bo 
ordered to enter bho said Giras allowance in bho plaintiff’s name and pay 
over to him bho arrears bheroof. The case was finally decided in the 
Privy Council. The decree directed, among other things, that — 


* Joint Appeals Nos. 70 and 107 ot 1906. 
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c which have been paid into the Zillah Court of Surat, or the 

Suddet De vanee Adalat by the respoodent the Oolleotor of Surat, or by the Govern- 
Bient on hi9 behalf on account of the Tod^. Gira^ payable from Purgunna Olpad, 
together with all accumulations thereof ought to be pud or transferred to the ap- 
pellant ani in case no such payments shall have been made into the Zillah Court of 
Surat or the Su-1 dor Dewanee Adalat on such nocomt. 'han thit the Collector of 
Surat ought to be ordered to pay forthwith to the s .id app^^llant the amount due for 
arrears of the Raid Toda Giras [156] from the time of the parch ise thereof by him, 

together with simple interest thereon according lo the usual rate allowed by the said 
Court. 

Shambhulal having died, his son Lalbhai, the manager of his firm, 
applied in 1864 to recover the arrears of the Toda Gira^ allowance. The 
arrears up to 1864 were paid to him and Laibhai’s name was entered as 
the person entitled to the Toda Giras, 

To recover further arrears, Lalbhai applied again and recovered 
them up to 1895. 

Ijalbhai died in 1895. At his death, the Collector entered the name 
of ois son Bhagwandas; but the latter also died and further arrears 
remained unpaid. 

In 1903, the surviving members of Shambulal's firm applied to the 
Court to recover the arrears of the allowance from 1896 bo 1902. They 
also prayed that their names should be entered as the persons entitled to 

the allowance. 
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This application was resisted by the Collr ctor of Surat who contend- 
ed inter, alia that the applicants were not entitled bo prefer the applica- 
tion in the absence of a certificate under the Pensions Act l87l. 

The District Judge overruled the contentions set up by the Collector 
and ordered payment into Court as follows : — 

(1) of Es. 2,429 plus i of 791-3-10 (arrears of the allowance from 
1896 — 1902) ; 

(2) of the amounts due for the Hak after 1902 with interest up to 
the date of the order : and 

(3) of the amounts that might become annually payable after the 
date of the order. 

The opponents appealed to the High Court. 

G. S. Eaoi Acting Government Pleader, for the appellants (op- 
ponents), 

Branson (with M. N. Mehta) for the respondents (applicants). 

Ohandavarkar, J. — The first point arguerl in support of these ap- 
peals is that the order of the District Judge, directing the Collector bo pay 
the amount mentioned in the dharltasi into Court is not sustainable, having 
regard to the Pensions Act and [457] the rules framed under it. 
This argument rests upon a misapprehension of the nature of the liability 
of the Collector, which is in dispute, and of the payment into Court which 
he has been directed to make. It is admitted before ns, and, indeed, the 
Court below has found upon unchallenged evidence, that the amount, 
which is named by the applicants in the present darkhastj had become 
payable to the deceased Bhagvandas during his life-time, because he had 
been recognized as holder of the Hak by the Collector under the Pensions 
Act. The power of the Collector under the rules framed under the Act 


had been exhausted, and there was no discretion for that officer to exercise, 
either under the Act or the rules, so far as Bhagvandaa’ right to receive 
the allowance for the years in dispute was concerned. If the amounts 
somehow remained unpaid, the Collector held them for him and on his 
behalf, as monies due to him, and as monies therefore recoverable on his 
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death by his heirs, indepedenbly of any question arising under the Pen- 
sions Act or the rulea under it. 

The District Judge has gone beyond the darlchast in making an order 
in his decree as regards the amounts that may become annually payable 
after the date of his order. The question was nob raised, and indeed could 
34 B 1643:4 nob be raised, by the present darkhast with reference to these amounts. 
bC. 842=11 They stand upon a footing different from that of the arrears claimed in 

^*1369 * * Presumably and indeed probably these amounts payable in 

fuUire would be recoverable on Bhagvandas’ deatb by the person recogniz- 
ed by the Collector according to law. Whether that is so or nob we do 
not decide, but that is a que-tion which cannot be decided unless it arises 
actually for adjudication. This direction in the decree ought to be struck 
out. 

The order as to interest cannot be interfered with, beoause there can 
be no doubt that the amount was wrongly withheld. As to the rate' of 
interest, that is entirely a matter of discretion. 

The learned Government Pleader also addressed us on a question as 
regards the rights of the co-sharers inter se with reference to the amount 
which the District Judge has directed to be paid into Court. The District 
Judge has merely directed the payment of the amount into Court without 
deoidiug the rights of the [158] claimants and their oo-sbaiers inter se. 
The question as to what is to become of that amount after payment into 
Court has been made, that is, to what parbioular person it is to be paid, has 
yet to be decided. Therefore we say nothing upon that point. The decree 
will be modihed by striking out the portion relating to amounts that may 
become annually payable. In other respects it is oonhrmed. Each patty 
will bear his own costs of this appeal. 

Tho same order governs First Appeal No. 107 of 1906. 

Decree modified. 
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Before Sir Basil Seoit, Kt., Chief Justice, and Mr. Justice Batchelor. 


Navlaji SardarmaL {Original Defendant), Appellant, v. Rama 

Dhondi (Original Plaintiff), Respondent,* 

[27tb September, 1909.] 

Dekkhon AgricuHurhis' rtclicf Act (XVJI of 1879), dfriina 160 . rl.iwstf (31 (t'— Suil 
6;/ /or ocoofirU--.-ippiic(i|ion /or rfiieTHp/io'i ih oppeiil—^ReAnnp' 

ti6t» decree passed by Court in (ippt’ai— -Drcr^t' in /nMrpri'Mtion 

• Second Appeal No. 8'^ of 1909. 

/V.7W ' (11, (i) and (3) oI tbc Dokkhan AgriouUuciita* RoUoI Act 

(Xvll of 1879) run as follow 


Any agriouUurisb who9e property mortgaged imy ?uo for an acoounk 

of theamount of pnaoip.U and interest romamiDg unpaid on the morigaga aud for • 
decree doolariog that amount. 


\^ hen any 9uoh fliiit is brought the amount (if anvl remaining unpaid sball be 
detoTmined under the same rules as would be applicable unlet this Act it the mort- 
gagee bad sued for tho roojvery of the debt. 

the the decree in the suit is siftnod, the plaintifl may apply to 

I'^ul^then -7 '6>lo'>'Ption o! the mortK»pe. or the ^nor^a8ee. if be 

to nas. ^ t ? O' o*'®. may apph to the Court 

deo!a in* ir.Tmn.' ““5' ot a deotee merely 

apSon '8m*.mng unpaid, and the Court may, it it thinks fit. grant the 
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In a suit for- an aoaounti broiight by a mortgagor under fche provisions of 
the Dekkhan Agcioultucista* Relief Aob (XVll of l«79) the Court found thib a 
[159] sum of Es 100 was due by the plaintifi to the dafeodaufe. The defendant 

appealed. The appellate Court, on the plaintiff’s application that his suit 

should be treated as one for redemption, passed a deoraa for redemption on A-PPERIiATB 
payment of Es. 49-2-0 by the plaintiff to the defendant. CiVlIi. 


The defendant preferred a second appeal contending that the words “the gan 158=4 
decree in the suit” in section 15D, clause i3) of the Aob meant decree in the r n n 

AmCT?n«1 11.-. 1 !• Vf 


original Court and not of the Court of Appeal. 

Held, dismissing the second appeal, that when the decree of the lower Court 
is reversed or varied in appeal, the decree of the appellate Court becomes the 
decree in the suit which is to be executed in execution proceedings. 


Bom* L. R* 
1285 . 


Second appeal from bha decision of Gulabdas Laldas, Firsb Class 
Subordinate Judge of Nasik with appellate powers, varying the decree 
passed by V. D. Joglekar, Subordinate Judge of Pimpalgaum. 

The plaintiff sued under the provisions of section 15D of the Dekkhan 
Agriculturists Helief Act (XVII of 1879) for an account of fche amount due 
on a registered mortgage bond for Es. 160, dated fche 3rd April 1897. 

The defence was that the profits of the land were not sufficient to 


cover even the interest due on the principal. 


The Subordinate Judge took fche account and found that Rs. 100 were 
due by fche plaintiff to the defendant under the mortgage. He, therefore, 
made a declaration accordingly. 

The defendant appealed and at the hearing of the appeal, the plaintiff 
(the present respondent) applied to the Court that his suit should be 
treated as one for redemption and a decree should be passed for the re- 
demption of the mortgaged property. The appellate Court granted the 
application and passed a decree in the following berms : — 


The decree of the Lower Court is varied and it is hereby directed that the plain- 
tiff do pay to the defendant Bs. 49-2-0 (forty-nine rupees and two annas) and his costa 
in both the Courts on IQth April 1909 and the defendant do deliver possesaion cf the 
plaint lands to the plaintiff on the date aforesaid, free from all inoumbranoes, that the 
defendant do deliver such documents he may have relating to the lands, that in 
default of the plaintiff making the payment on the due date, the defendant may apply 
for apropet order under paragraph 2 of section 15B of the Dekkhan Agriculturists’ 
Relief Act, that [160] the sum of Rs 49-2-0 shall bear interest at 12 percent, from 
13th April J909 till satisfaction and the defendant shall be liable to render accounts of 
the profits, &o , till delivery of possession. The plaintiff (respondent) bears his costa 
throughout. 


Defendant preferred a second appeal. 

E. B. Desai tor the appellant (defendant) This was originally a 
suit for account 'under section 15D, clause (I) of the Dekkhan Agrioul- 
fcurisbs* Relief Act and the amount due under fche account was declared by 
the first Court in its decree. The plaintiff was satisfied with that decree 
and he did not appeal against it, nor did he present an application to the 
first Court under section 16D, clausa (3) of the Act. The words in the 

clause are specific — “ before the decree in the suit is signed ’* which cannot 
mean a decree in appeal, 

[Batcheloe, J.: — What benefit is others to the defendant whether 
the decree for redemption is passed in the present suit or in some other 
suit ?] 

Under the Act the defendant is not liable for the surplus profits and 
if he continues in possession until the result of a separate suit he will be 
benefibfced to the extent of the profits which be will get fcill then. We want 
to take advantage of this peculiarity though it may be apparently unfair 
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igog M. E. Bodas for bho re'^poadsnb (plainbiff) The words “bhe deoree 

Bep. 27 . inbhesuib" in clause 3 of seobion 15D of the Ddkkhan Agriculturists’ 

Relief Act do ioolude the decree of the appellate Gourd because an appeal 

Appellatb jg g ooDbinuabion of the suit. Those words mean any final decree who- 

bher of the firsb Court or of the appellate Court. 

34 B. 158=4 Scott, C. J.;— The only point which wo are called upon to decide in 

I. 0. 583=11 this appeal is whether the learned Judge of the appellate Court was right 
^^12*83* ^ redemption decree for the plainbiff on his application when 

the case came before him in appeal. 

It is argued on behalf of the appellant that the words of seobion 15D, 
clause (3) of the Dekkhan Agriculturists' Relief Act are only susceptible 
of the interpretation which he contends for. namely, that " the decree in 
the suit ” means the [161] decree of the original Court and not of the 
Court of appeal. It would follow that if the Couth of appeal reversed the 
decree of the lower Court and pa'^sed an entirely new decree it would not 
bo " the decree in the suit " though it would bo the only existing decree 
capable of execution. If the words bad been “ a decree ” there would have 
been more force in the argument. When the deoree of the lower Court is 
reversed in appeal, or varied in appeal, the deoree of the lower appellate 
Court becomes the decree in the suit which is to be executed in execution 
proobodings. We, bhoroforo, think that the learned Judge of the lower 
Court acted within his powers in granting the applioation of the plaintiff 
for a decree for redemption. 

We dismiss the appeal with costs. 

Appeal dimisstd. 


34 Bom. 161 (=4 1. C. 583=11 Bom. L. R. 1285 ) 

APPELLATE CIVIL. 

Before Sir Basil Scottt Kf., Chief Justice, and Mr. Justice Batchelor. 


Shankar Ramkrisuna Cholkar (Original Plaintiff), Appellant, 

V . Krishna ji Ganesu Bade and otuers (Or/^tnal Defendants), 

Respondents.'^ 

[28th September, 1909.] 

DeWian A(jricHUnri»t!i' Relief Art (Xl’i/ o/ 1370), section^, 2 (f) — 

Act iXXT II of IQQl) — RiUnagiri Di<tnet — Mortaogc of ISSl — Suil /or accoiial— 

AoriculiurtBi. 

Tho pluotif! whogo hud and roaidonco wag in Ratnagiri Dlatriot oxeouted • 
moitRago in tho year 1831. Tho Pokkhan AcriouUurigtg’ Relief Aot IXVII 
[102] ol 1879) whioh oxteudod to tho distri'itg of Poona, Satara, Sholapur and 
Ahmodoacar. wag not apolioatlo to the Ratnagiri Pigtriot in the year 1831. In 
tho year 1898 tho plaintifl brought a guit for an account of what was due on 
the ciortgago viudoc tho provinoufl of soctiou lo (P) of tho Aot fXVIl of lS79) 
aod contended that ho waa au agrioulturigt in 1331, that is, when the liability 
under the mortgago was incurred. 

* First Appeal No. 108 of I9d9. 

(t) Section % olauso 2 of tho Dokkhan Agrioulturists’ Koliot Aot (XVIl of 1379) 
rung ag follows : — 

2. In oongtruing this Aot, unlosg thoro ig gouiething topugnaut in tho subjook or 
context, tho following rulog ghall bo observed naiuolv i 

1st * • • • • • • 

. Chaptors IT, 111, lY and VI, and in geotion 09, tho term *' Agrioul- 

urig , when used with roforoooo to any suit or procoodiug, shall iuolude a parson, 
w o, when any part of tho liability whioh forms tho subjoot of that suit or prooeiding 
by7aw ngriouUurist within tho raosning ol tb;U word aa then dofin^l 
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Eeld that the plaintiS could not sue under section 15D of the Acb (XVlI of 
1879) as he was not ah agriculturist within the nieanicg of the Amendine Act 
(XXIil of 1381). ^ ® 

The expression then defined by law " in section 2, clause 2 of the Act (XVII 
of 1879} relates to the tiine when any part of the liability was incurred. 

First appeal from the decision of' V. N. Kahurkar, First Class Sub- 
ordinate Judge of Ratnagiri, in Suit No. 108 of 1906. 

The plaintiff, who alleged himself to ba an agriculturist within the 
meaning of section 2, clause 2 of the Dekkhan Agriculturists’ Relief Act 
(XVII of 1879), brought the present suit under section 15D of the Act for 
an account of seven mortgages ranging from the year 1835 bo 1881. The 
first six mortgages were passed by the ancestors of the plaintiff and the 
seventh was passed by the plaintiff himself on the 4bh November 1981. 
The plaintiff alleged that he was an agriculturist both when he executed 
the last mortgage and when the suit was instituted in 1906. 

The defendants’ creditors denied the plaintiff’s status as an agricul- 
turist. 

The Subordinate Judge found that the plaintiff was not an agricul- 
turist either at the time of the suit or at the time when the liability was 
incurred within the meaning of section 2 of tho Dokkban Agriculturists' 
Relief Act (XVII of 1879). He, therefore, dismissed the suit as the same 
oould not be entertained under section 15D of the Act. The following 
were his reasons : — 

In determining the status the income of tbe family must be taken into consider- 
ation. The non-agrioultural income derived by tbe family is Rs. 720 a year and the 
ageloultural income is Es 165. The principal source of livelihood at the time of the 
4uit was evidently other than agriculture. Plaintiff was not an agriculturist at the 
institution of the suit- It is contended that the plaintiff can come in under clause 2 
of section 2 of the Dekkhan Agriculturists’ Relief [163] Act and was an agriculturist 
at the time when the liability was inourred, e., at the time of the mortgage of the 
4th November 1881 . 

The suit for account under section 15 D falls under Chapter III. It is one of 
the suits referred to in clause 2 of section 2. Tbe term agriculturist when used with 
reference to such a suit iuoludea a person, who, when any part of the liability, which 
forms the subject of tho suit, was incurred, was an agriculturist withinjthe meaning of 
that word as ihen defined by law. 

The term ‘agrioulturiaf has undergone several changes. It was by Act XXII of 
1882 that the person, who was an agriculturist at the time when the liability was 
incurred, was included in the term ‘agriculturist.' The person had tc establish his 
status of an agrioolturist as defined by that Act. If a person incurred a liability in 
1880 he had to prove that he came within the definition given in the Act of 1882. To 
avoid the inoonvaoienoe and hardship the present wording was introduoed in 1895 by 
Act VI of 1896. The words “within the meaning of that word as then deficoi by 
law" were substituted for the words “as defined in the first rule”. Thus if a liability 
vyaa incurred in 1880 the status in 1830 oould be established according to the defini- 
tion given in the Dekkhan Agcioulturists’ Relief Act in force in that year and not in 
the year of suit. 

Prom the history of the use of the words “as then defined by law * at the end of 
clause 2 it is evident that by ‘law’ is meant the Dekkhan Agriculturists’ Relief Act 
and not any other Act. 

On the date of the mortgage of 1881 the Dekkhan Ageioulturists* Relief Act as 
amended by Act XXlll of 1881 was in force in the four districts of Poona, Satara, 
Bholapur and Nagar. An agriculturist within the meaning of that Aot must have 
earned his livelihood by agtioulture oatried on within the limits of tne said four dis- 
triots. Plaintiff did not carry on ageiouUure in any one of the said four districts. He 
cannot therefore come in under clause 2 of section 2 of the Dekkhan Agriculturists' 
Relief Aot. The result of this oonstiuotion is that a person residing outside the lout 
said distriots and wishing to come in under clause 2 must have inourred the liability 
subsequently to the extension of tbe Dekkhan Agriculturists' Relief Aot to bis distriot. 
Plaistiff carried on agriculture in Ratnagiri DUtriot to i;whioh a part of the Aot waa 
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extended to 1905. He caanot oome under clause 2 aud consequently was not on 
agriculturiat at tlio time when the liability was incurred within the meaning ol 
section 2. 


The plaintiff appealed. 

D. A, Khare for the appellant (plaintiff).— The lower Court erred in 
holding that) we are not agriculburisb. We are agrioulburist now. Our 
income from agriculture exceeds our inootna derived from other sources. 
We were agriculturist when the mortgage of 188i was executed. No doubt 
when the mortgage [164] liability was incurred the Dekkhan Agricultu- 
rists’ Belief Act was not in force in the Batnagiri District but it is clear 
from the language of section 1 of the Aoo that the provisions of sub-sec- 
tion 2 of clause (6) of section 2 will cover the present ease. The ruling 
in Mahadev Narayan v. Vinayak Gangadhar (1) docs not apply. That 
case was from the Poona Dlstiiot in which the Act came into fcroe in 
1879 and the liability was incurred prior to the passing of the Act. 

P. B. Shingne for respondents 1, 3, 7 and 8 (defendants 1, 3, 7 
and 8) : and 

P. D. Bhide for respondents 2, 4, 11 and 13 (defendants 2, 4, 11 
and 13) were nob called upon. 

Scott, C. J.:— [Ilis Lordship, after dwelling on another part of the 
case not material to this report, continued :— ] 

It is said that, at all events, with regard to one of the mortgages in 
suit, namely, that executed in the year 1831. the plaintiff is entitled to 
maintain this suit because the second clause of section 2 of the Dekkhan 
Agriculturists’ Belief Act provides that “ the berm ' agriculturist ’ when 
used with reference to any suit or proceeding, shall include a person who, 
when any part of the liability which forms the subject of that suit or 
proceeding was incurred, was an agriculturist within the meaning of that 
word as then defined by law. “ Then defined by law” relates bo the time 
‘when’ any part of the liability was inourred. Wo, bborofore, have to look 
to the definition of the word ‘ngrioulburisb’ in the year 1831, the date of 
the mortgage in question. 


Agnoultunst by Act XXIII of 1581 amending the principal Act 
was defined to be “a person who, when or after inouiring any liability, the 
subject of any proceeding under this Act, by himself, his servants or 
tenants earned or earns his livelihood, wholly or partially, by agriculture 
carried on within the limits of the said disbriobs.” In order bo ascertain 
what is meant by ‘the said districts’ wo turn to section 1 of the Act 
which in the year 1831 provided that the rest of the Act extends only 
to the districts of Poona. Satara, Sholapur and Ahmednagar. It follows 
[166] that the plaintiff whoso laud and whoso residence was in Batnagiri 
was nob an agriculturist within the moaning of Act XXIII of 1831. 

For those reasons we afiirm the dooroo of the lower Court and dismiss 
this appeal with costs. Only one set of costs. 


Decree affirmsd. 
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34 B. 165 (—11 Bom. L. R. 1291=4 I. C. 584). 

appellate civil, 

Before Sir Basil Soott, Kt., Chief Justice, and Mr. Justice Batchelor. 

PlLU BIN Appa Nalvade {original Plainliff), Appellant, v. Babaji bin 
Naru Mang and another (Original Defendants), Bespondcnts * 

List) Octobar, 1909.] 

Hindu Law— AUenaiion by widow-^Consent hy ih& body of revetsionen—Tramfer for 
UgaljxecemtV'-TTamaction for coimderaiton-^GvJt-Partial rclmquitfhmenL by 

f 

The general principle which prohibits a Hindu widow's alienation of immove- 
able property otherwise than for legal necessity is relaxed in oases where the 
oonspt of the whole body of persons oonstiteting the next reversion has been 

obtained. The reason for the relaxation is referred to the principle that the 

eonsent of the persons who would be interested in disputing the transfer aflords 

good evidence that the transfer was in fast made for justifying cause, that is for 
legal neoesaity. 

Bajrangi Singh v. Manokarnilta Bakhsh Singh (1) and Vinayak v. Govind (2) 
lollowea. ' ' 

The operation of the principle is ordinarily limited to transfers for considera- 
tion ana cannot be extended to voluntary transfers by way of gift where thire 
18 no room for the theory of legal necessity. It should not be extended to cases 
wnere the widow has made only a partial relinquishment of the estate. 

[Diss. 16 I. a 710=23 M. L. J. 363=1912 M. W. N. 1223 ; 10 L G 421=22 M L. J 

aqqL,^® ; y 493 =.j6 M L j 

aIt] ^ *510=1919 M. W. N. 2G2=42 Mad. 523=i 

nl** ^ 105; 64 1-0.214; 68 I. C. 391, cf; 69 I 0 212 ; 

386— 37 M. L^J. 884—1919 M. W. N, 716=42 Mad. 854; cf ; 1923 All. 410; 1922 
Bom. 346; 27 0. W. N. 521; 33 I. 0. 763; 60 I. C. 635=1920 M. W. N. 679.] 

Second appeal from the decision of C. Eoper. District Judge of 

batara, confirming the decree of V. V. Tilak, First Class Subordinate 
Judge of Satara. 

[166] One Appa Nalvade died in the year 1899 leaving him surviving 
swo widows Kondai aad Chima, and Tanu, daughter by Chima. Tauu had 
a son Narayan and a daughter Mukta. In the year 1903 the two widows 
made a gift of four-fifths of their husband’s property to Tanu and retained 
one-fifth for their maintenance. Tanu’s son Narayan consented to the gift. 
After the gift Chima died during the same year. In the year 1904 Tanu 
mortgaged the property given in gift to her to Babaji bin Naru Mang to 
defray the expenses of legal proceedings instituted by the present plaintiff, 
the son of a separated nephew of Appa, for obtaining a succession oertifl- 
oate on the ground that he was adopted by Appa. The widows denied 
the adoptioii and the plaintiff's attempt to obtain the succession certificate 

B Kondai, the surviving,widow, adopted the plain- 

tiff who m June 1907 instituted the present suit to recover possession of 

!« • Sift to Tanu. The suit was brought 

defendant land against Tanu 
•.V, D an . The plaintiff alleged that he had been in possession of 
the property as owner but that defendant 1 as mortgagee of defendant 2 
had brought a possessory suit against him and dispossessed him in Ooto- 

dant 2^^^°^*°*" ^ mortgagee in possession under defen- 


, (1) (1907) 30 All, 1. 


• Second Appeal No. 183 o! 1909. 

(2) (1900) 25 Bom. 129. 
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Defendant 2 denied the plaintiff's title and possession and contended 
that the plaintiff’s adoption was illegal inasmuch as Kondai bad no autho- 
rity to adopt. She further asserted her ownership under the gift by 
K;ndai and Chima. 

‘ The Subordinate Judge found that the plaintiff was the legally adop- 

34B. 168=11 ted son of Appa but he was not entitled to the property. The suit was 
Bom, U ^ therefore dismissed on the following grounds 

observed that plaintiff’s adoption took place after the gift to delendanf 2 
and after the mortgage to defendant 1. The defendant 2 is in possession thioogh 
defendant 1 of the land in diB('Ute if not of any other property comprised in the gift 
and the question is whether plaintiff ie entitled to set aside the gilt. 


Although a son when adopted by a widow enters at once into the fall right 
of a natural born eon, h>9 lights cannot relate back to any earlier period, that is 
i;i67] to say, they do not relate back to the death of the adoptive father: Mayne, 7th 
edition, p. 269, and 1. L. R. 5 Bombay 630. 


Ad adopted son is bound by an alienation made by bis adoptive mother before 
bis adoption with the consent of persons who, at the time of suoh alienatioDi 
were the next heirs and oompoteat to give validity to the transaction : Mayne, 7th 
edition, pages 260, 657 and 859, 1. L. R. 25 Bombay 120, and 9 Bombay Law Reporter, 
p. 1348. 


The alienation in the present ease is a 'gift made not to a sbrangar bat to a 
daughter, who wa^ the next revvEsionary heir, and the consent of the daughter's son 
was, 1 :liiuk enough, there being no other member of the family likely to be interested 
in disputing the transaotion. 


On appeal by the plaintiff the District Judge contirmed the decree 
observing : — 

The authorities are, 1 think, quite clear and oonsistont, Mr Patwardhan (plaintiff 
eppallant’s ploader) mainly relies on a very recent ease reported at 10 bom. L. K 
1020, but it does not in my opinion iwail his client. 

lb is not disputed that the gift by plaintiff's adoptive mother recoiled the express 
or implied consent of all persons who were likely to dispute the transaotion. The 
donee was defendant No 2, the daughter of Appa, to whom plaintiff was adopted. 

On the demise of plaintiff’s adoptive mother, Appa's estate would in the ordinary 
course have devolved absolutely on his daughter. Both the latter and her son have 
coDsontod to the gift. 

Hence DO queslioQ of neoossity arises. Soo 9 Bombay L. R. 18.18. This view 
is oonsistont with everything laid down in 10 Bombay L. R. 1029. The widow's 
estate DO doubt terminated on her adopting plaintiff but ho is bound by any prior 
alienation oonsentod to by tbe reversionary bciis of Appa. 


The plaiufciff proforrod a second appeal. 

P. D. Bhide^ (or bho appellant (plaintiff): — The lower Court was 
wrong in relying on Bajrangj Singh v. il/anofcarnikrt Bakhsh Singh (1). 
It does uot apply, as in that ease there was no adopted son’s rights to be 
oonsidored. The daughter’s consent to the alienation was useless : Far/i- 
vaji Bajigji v. Ghdjt Qokaldas (2). The consent of the daughter’s son 
was also useless. Ho was a reversioner but not the only reversioner as in 
Vinayak v. Qovind (3). 

[168] F. B. Shingnct for the respondents (defendants) : — The inter* 
Vention of the adopted son makes no difference. He has to accept aliena- 
tions made by the adopting widow when they are either necessary or 
proper : Gollcctor of Masnlipatam v. Cavaly Fmcafa Narrainapah (4)i 
Baj Lnkhee Dehea v. Qokool Chundtr Choxodhry (b), When the next 
reversioner consents, the alienation is proper: ia;rofit;i Singh v. Mflfiokar* 
nika Bakhsh Singh (1). In fcho present case the daughter’s son assented 


(1) (1907) ao All. 1. 

(2) (1881) 6 Bom. 6C8. 
(8) (1900) 25 Bom. 129. 


(4) (1861) 8 Moo. I. A. 629. 

(5) (1869) 13 Moo. 1. A. 209. 
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to the gifi).heno 0 fehe ruling in Varjivan Eangji v. Ghelji Qolcaldas[l) 
does not apply. The decision in Vinayah v. Govind (2) does not affect 
the present case, as here the next reversioner after the daughter had 
consented to the alienation within the meaning of Bajrangi Si 7 igh v. 
Manokarnilca Bakhsh Singh (3). Moreover, there is an acceleration in 
this ease in favour of the next reversioner. The case was therefore pro- 
perly decided by the lower Court. 

Batchelor, J. : — In this second appeal the facts are these. One 
Appa died in or about the year 1899 leaving two widows, Kondai and 
Chima. and a daughter by Chima, namely, the second defendant. The 
second defendant has a son, Narayan. In February 1903 the two widows 
made a deed of gift of four-fifths of their husband’s property in favour of 
the second defendant, reserving the other fifth for thsir own maintenance. 
In October 1904 Kondai adopted the plaintiff, who is the son of Appa's 
separated nephew. 

The question is whether the plaintiff is bound by the alienation made 
prior to his adoption. The gift was consented to by the defendant 2, the 
actual donee, and by her son, Narayan. The Courts below have accepted 
this eonsent as a sufficient consent on behalf of the reversioners likely 
to be interested in disputing the gift, and upon this ground dismissed 
plaintiff’s suit. But wo are of opinion that this ground cannot serve to 
sustain the decree. 

The general principle which prohibits a Hindu widow’s alienation 
of immoveable property otherwise than for legal necessity is. no 
doubt, relaxed in oases where the consent of the whole body [169] 
of persons constituting the next revision has been obtained: see the judg- 
ment of the Judicial Committee in Bajrangi Sirgh v. Manokarnika 
Bakhsh Singh (3), which refers with approval to the decision of this Court 
lu Vinayak v. Govind (2). Now in Vtnayak's case the reason of the re- 
laxation, as the law has always been understood in this Presidency, is 
referred to this principle, that the eonsent of the persons who would bo 
interested in disputing the transfer, affords good evidence that the trans- 
fer was in fact made for justifying cause, that is, for legal necessity. If 
that is the reason of the rule, it is clear that its operation must ordinarily 
be limited to transfers for consideration, and cannot appropriately be ex- 
tended to voluntary transfers by way of gift, where there is no room for 
the theory of legal necessity. We may add that we have been referred to 
no case where the Courts have applied the rule to a gift. 

That is one reason why in our opinion the rule upon which the 
Courts below have relied is inapplicable to the present fact?. And upon 
another ground also it seems to us that this case falls outside the rule. 
For, whether the consent required be more accurately defined as the con- 
sent of the whole body of persons constituting the next revision, as it was 
expressed in Bajrangi’s case, or as the consent of all those persons who 
would be likely to be interested in disputing the alienation, as it is put in 
other decisions, it is clear that the requirements of the rule have not been 
satisfied here. For the only consent which the present defendants can 
call in aid is that of the second defendant and of her son, Narayan. But 
the second defendant, in addition to being the actual recipient of the gift, 
is a Hindu woman, and the presence or absence of her consent is, in the 
words of Jenkins, 0. J., in Vinayak v . Govind (2) “absolutely immaterial’'; 

Tl) (1881) 5 Bom. t^. (3) (1907) 30 All. 1. “ 

(2) U900) 25 Bom. 129. 
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nor can the aoquiesoeaoo of ber son carry bbe defdudanfes* case any further. 
That being so, it is not possible to hold that we have here the consent of 
“such kindored, the absence of whoso opposition raises a presumption that 
the alienation was a fair and proper one’': that is how the rule was put by 
Eaoado, -T., in Vinauak v. Oovind (1) and the passage was cited without 
disapproval by [170] Sir Andrew Scoble in delivering their Lordships' 
judgment in Bajrangi s ('2). Applying this principle we find that there 
is nothing in the consent of the second defendant and her son which can 
properly deprive the plaintiff, another reversioner, of the right to question 
the alienation. 

Then it was sought to save the deoree by reference to the rule which 
allows the Hindu widow to Rocelerato the succession by relinquishing her 
own interest to the nest reversioner. But here again it appears that an 
essential condition of the rule is absent in this case, where the 
widows rolinqui'b only a four-fifths part of the estate such a 
relinquishment does nob satisfy the requiremonta of the rule, which was 
expres'^ed in the following words by the Privy Council in Behari Lai v, 
Madho Lai Ahir Gayaioal (3): "It may be accepted", said Lord Morris, 
"that, according to Hindu Law, the widow can acoelerato the estate of 
the heir by oonvoying ab'^olutely and destroying her life osbabo. It was 
essentially necessary bo withdraw her own life estate, so that the whole 
estate should get vested at once in the grantee. The necessity of the re- 
moval of the obstacle of the life estate is a praobioal check on the fra- 
quenoy of such oonvoyanoes". Hero the retention of the one-fifth part of 
the estate in the widow's hands hakes the case out of the rule, and not the 
less so beoauco the retention of l/5bh part of the life estate is described as 
a provision for maintenance. It was suggested by the defendants' pleader 
that Mr. Justice Chandvarkar’s decision in Humraj v. Bai Moghihai (4) 
proceodod on a difforonh principle, but if that case be examined, wo think 
that it will be found bo lend no support to the defoudanbs. For, so far 
from diverging from the tulo in Be/tari Lal’a case (3), tho learned Judge 
expressly cites that case as his aubbority, and in conformity with it holds 
no more than that the widow " can, during her lifo-time, convey 
tho estate absolutely to him who is the next reversioner". The ques- 
tion, indeed, there was, not whobbor a particular relinquishment 
of the ofebato would be binding on the reversioner, bub whether 
the widow bad authority " to convoy more than the estate she [171] 
has"; and that question was decided on the ground that the widow 
there was bound by the special agreement of which specific performance 
was sought against her. Tho decision is, therefore, no authority for 
extending tho carefully guarded rule laid down by tho Privy Counoil to 
oasoa where the widow has made only a partial relinquishment of the 
estate. 

For those reasons wo reverse tho dooroo of the lower appellate Court 
and dooroo tho plaintiff’s suit with costs throughout, 

Decre6^ rtwied. 


(l) (1900) 95 Bom. 199, 
(9) (1907) 30 AU. 1. 


(3) (isau 19 Cal. 936 aip. 241. 

U) (190^; 7 Bom.,L. 699. 
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34 B. 171 (=4 I. C. 830=11 Bom. L, R. 1380). 

APPELLATE CIVIL. 

Before Sir Basil Scott, Et , Chief Jus tice, and Mr. Justice Heaton. 

Maharana Shei Davlatsinhji, Thakore SAHB6 op LiMDI 
[Original Defendant 1), Appellant, v. Khachar Hamir Mon 

{Original Plaintiff), BespondenL* 

[5tjh Oofjober, 1909.] 

Provincial Small Causes Courts Act {IX of ISQlh sections IG, 27. 32, Schedule II 
Clauses (2) and Suit for the recovery of certain sum representing a share 
mm produce of immoveable property-^Cognizance by the Court of Small 
—Decree ftnal— Appeal — Jurisdiction by consent of parties. 

Asuitfortbereoo^Gryof Eg. 12-11-6 repregenting plainfcifl’g ahare inftha 
produce of immoveable property ig a suit for mocey had and received to the 
plaintifi’a use and ig cognizable by the Goatt of Small Gauges and the decree 
in such a suit is Hnal under section 27 of the Provincial Small Oauaeg Courta 
Act (IX of 1887). 


Notwithstanding its finality an appeal wag preferred to the District Court of 
Ahmedabad.whioh Court entertained the appeal and reversing the decree allowed 
the plaintiff’s claim. The defendant, thereupon, preferred a second appeal and 
at the hearing prayed that the second appeal might be treated as an applica- 
tion for revision under section 115 of the Civil Procedure Code fAot V of 1908) 
on the ground that the District Court acted without jurisdiction in entertainina 
the appeal. The respondent (plaintiff) urged that a second appeal lay* and 
further that by reason of the conduct of the parties and the fact that the 
appellant (defendant' had not objected to the jurisdiction of the District Court 
it was too late in second appeal to take the point. * 

[172] BeXd, that the District Court had no jurisdiction to try the ease and 
the conduct of the parties could not give it jurisdiction. 

Ledgard v. Bull (1) and Meenakshi Naidoo v. Suhramanlya Sastri (2) referred 
to. 


Decree of the District Court reversed and that of the first Court restored. 

[Not Fol. 37 I. G. 991=1 Pat. L. W. 292 : Dist. 68 I. G. 207=U h. W. 349=42 M H 
J. 119.] 

Second appeal from the decision of L. P. Parekh, Judge of the Court 
of Small Causes at Ahmedabad, with appellate powers, reversing the decree 
o! C. H. Vakil, Subordinate Judge of Dhandhuka. 

The plaintiff sued to recover from the defendants Es. 12-11.6 repre- 
senting his share in the various items of the revenue of the village of 
Khambhada, alleging that some part of the land of the village was mort- 
gaged to defendant 1, Thakore Sahob of Limdi, that the lands in the 
village were managed by the plaintiff and other sharers jointly with 
defendant 1, that defendant 1 paid to the plaintiff and other sharers their 
dues up to Samvat year 1955, paid nothing in Samvat 1956 owing to 
famine and appropriated all the proceeds for Samvat 1957, and that he 
had not paid the plaintiff his share. 

Defendant 1, Thakore Saheb of Limdi, did nob admit that the plain- 
tiff had a particular share in the revenue of the village of Khambhada and 
oontended that the land of the village was not mortgaged to him, that the 
plaintiff bad no voice in the management of the lands in the village, that 
there was misjoinder of parties and causes of action and that the frame of 
the suit was bad as it was not brought in the name of the state of Limdi, 

Defendants 2, 3 and 5 admitted the plaintiff’s claim. 


• Second Appeal No. 598 of 1907, 

U) (1886) L. R. 13 I. A, 184. (2) (1887) L. R. 14 I. A. 160, 
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^Qftq Dafendanbs 4. 6-20 were absent though duly served. 

OOT 6. Defendants 20-25 were originally plaintiffs bub they were after-: 

““ wards made defendants at their own request. 

APPRijtiATB (p^Q Subordinate Judge dismissed the suit. 

Giv^. plaintiff appealed and the appellate Court found that the 

81 B 171=4 frame of the suit was not defective and sent back the ease to the 
1.0 830=11 Subordinate Judge for fresh findings on the issues involved in [178] 
Bom. L. R. tbe case after admitting on behalf of the plaintiff certain dooumen- 

tary evidence which was originally excluded. On the remand the 
Subordinate Judge found that the plaintiff’s share was proved and certified 
his findings on the issues to the appellate Court whioh reversed the decree 
of the Subordinate Judge and allowed the plaintiff’s claim to the extent 
of Es. 11-8-0 with costs against defendant 1. 

Defendant 1 preferred a second appeal. 

0. S. Eao for the appellant (defendant 1). 

G. K. Parekh for the respondent (plaintiff). 

Scott, C. J.— The plaintiff in this case sued the defendant for 
Rs. 12-11-6 representing bis share in the produce of certain immoveable 
property of the value of Rs. 45-0-9 whioh was collected and lawfully 
received by the defendant 1 in the Samvat year 1957 but whioh in 
accordance with the practice of previous years it was his duty to distri- 
bute partly to the plaintiff. 

The case is in all respects similar to that of Damodar Oopal Dikshit 

T. Chintaman Ealkrishna Earvc (1). 

It is a suit for money had and received to the plaintiff’s use. It docs 
not fall under clause (4), Schedule 2 of Act IX of 188?, in that it is not 
a suit for possession of immoveable property or for recovery of an interest 
in suoh property, nor does it fall within clause (31) because it is not 
alleged that the produce was unlawfully received by the defendant. That 
being so the suit was cognizable by the Court of Small Causes. 

Section 16 of the Provincial Small Causes Courts Act provides that 
save as expressly provided by this Act or by any other enactment for the 
time being in force a suit cognizable by a Court of Small Causes shall not 
be tried by any other Court having jurisdiction within the local limits.'* 

By section 32 of the same Act it is provided that so much of Chapters 
III and IV as relates bo the exclusion of the jurisdiction of other Courts 
in suits cognizable by Courts of Small Causes applies to Courts invested 
by or under any enactment for the [l74] time being la foroe with the 
jurisdiction of a Court of Small Causes. 

The plaint in the present suit was filed in the Court of Second Class 
Subordinate Judge of Dhandbuka and Gogba who was invested with the 
jurisdiotion of a Judge of the Court of Small Causes. He tried the suit 
and pas^^ed a decree in favour of the dofoudants. That decree under 
Beotion 27 of the Provincial Small Causes Courts Act was final. 

Notwithstanding its finality an appeal was preferred to the District 
Court of Ahtnodabad. The Judge remanded the case aud after the remand 
order had been complied with again entertained the appeal and passed 
a deoroo in favour of tlie plaintiff for Rs. 11-8-0 and coats. 

From that deoroo an appeal was preferred to this Court. Bub on the 
appeal coming on for hearing the pleader for the defendants submitted 
that the decision of the Second Clasa Subordinate Judge was final under 
seobion 27 of theProYl noial Small Causes Courts Act, an d that therefore 
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the appellafee Courfj of Ahmed abad had acfced wifehoub jurisdicbion in dis- 
posing of the appeal and asked that his second appeal might] be taken to 

be an application under section 115 of the Civil Procedure Code in 
revision. 

It has been contended on behalf of the respondent that a second 

appeal does lie and that it lies by reason of the conduct of the parties, 

that as the defendants had not objected to the jurisdiction of the Ahmeda- l.C. 830=11 

bad Court in appeal it was too late for them now to take the point that I*. -R. 

there was no appeal from the judgment of the first Court, and in support 

of that argument reference was made to Suresh Chunder Maitra v. Eristo 

Bangini Dasi (l) and Parameshwaran Nambudin v, Vinhnu Embrau'^ 
dfi (2). 

It appears to ub that having regard to the decision of the Judicial Com- 
mittee in Ledgard v. Bull (3) and in Meenakshi Natdoo v. Subramaniya 
Sas^ri (A ), we muet accept the argument of the appellant and we must hold 
that the lower appellate Court had no jurisdictiou to try the case and. that 
the conduct of [175] the- parties could not give it jurisdiction. The 
Judicial Committee in the second of the above-mentioned cases at page 
166 say : “It has been suggested, and it is not right altogether to pass 

that suggestion over, that, by reason of the course pursued by the present 
appellants in the High Court, they have waived the right which they 
might otherwise have had to raise the question of want of jurisdiction. 

But this view appears to their Lordships to be untenable. No amount 
of consent under such oiroumatanoes could confer jurisdiction where no 
junsdiotion exists. Upon this point it may be convenient to refer to the 
judgment of their Lordships delivered by Lord Watson in the compara- 
tively recent case of Ledgard v Bull (3)”. 

^ Now we hold upon the words of section 32 of the Provincial Small 
Causes Courts Aot that the exclusion of the jurisdiction of all Courts not 
vested with Small Cause Court powers is indicated in express terms, and 
the position of the appellate Court in Ahmedabad was that it was a Court 
where, in the words of the Judicial Committee, no jurisdiction existed. 

We, therefore, set aside the decree of the lower appellate Court and 
restore that of the Second Class Subordinate Judge, bub having regard to 
the conduct of the appellant we make no order as to costs. 

Decree reversed. 


34 B. 175 (=12 Bora. L. R, 143=5 I. C. 866). 

APPELLATE CIVIL. 

Before Sir Basil Soott, £<., Chief Justice^ and Mr. Justice Seaton* 

Qangabai and another {Original Plainiijs)^ Appdlants, v. 
Baswani bin BaLLAppa {Original Defendant)f Respondent.'*'' 

[6bh October, 1909]. 

X7Z o/ 1827— rrans/eroy Property Act {IV o/ 18S2), section 4.Z^Deshgat 
Vatan^Morigage^^Subaeguent enlargement of the mcrtgagor'a estate-.- Private 
P^operty-^Mortgagee's clatm to hold the property ‘against the mortgagor's heir., 

A mortgages of Deshgat Vatan knew that the property which wag mortgaged 
to him was land apputtenaot to an hereditary of&oe and inalienable beyond the 

♦ First Appeal No. 75 of 1907. 

18) 11886) 11. B. 13 1. A. 134. 

(4) (1867) L. F. 14 I. A. 160, 
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[176] life-licne of the iooumbent. SabaoqaoQtly to the mortgage the eakafee ol 
the mortgagee was e-iUtj’ed so a-? to be aliocable in the hfe-tune of the holder. 
After the eolatgement the mortgagee having claimed to bold the property 
against the heir of the mortgagor, 

//cW, that the mortgagee took only such estate as the holder of the Vatan 
property was capable of conveying to the mortgagee at the time of the mortgage 
and that the mortgagee could noc claim to retain the property in virtue of the 
mortgage after the death of the mortgagor. 

[Diet. 36 Bom. 510 ; Bef. 3i Mad. 159 ; 48 I. 0. 228—1913 Pat. 278=5;P, L. W. 219; 
63 LO 55‘2=6P.L.J. 317:75 I. 0 579=10 0 L. J. 424.] 

First appeal from the decision of M. R. Nadkarni, First Class Sub- 
ordinate Judge of Belgaum, in Suit No. 38 of 1902. 

The plaintiff Hariharrav Nagnath, who died while the suit was pend- 
ing in the Subordinate Judge’s Court, sued to recover from the defendants 
possession of the land in dispute with arrears of rent and mesne profits, 
alleging that ho held tho land as mortgagee in possession and had let it 
out to defendant 1 under a rent-note and that the defendant held over the 
land after the termination of the tenancy. 

Defendant 1 admitted the rent note and stated that about a month 
after the execution of the rent-ncto the plaintiff bold him that he bad no 
right to the land and desired the defendant to attorn as tenant to one 
Mamad Isakh walad Gowaskhan Dasai, that he accordingly executed a rent- 
note to Mamad Isakh and paid him rout evory year, that the plaintiff 
fraudulently retained the rent-note executed in his favour by the defendant 
and that the defendant was nob liable to tho plaintiff for possession, rent 
or profits of the land, 

Mamad Isakh being ioined as defendant 2 on tho contention of def- 
endant 1 answered that the land in di'^puto was nob mortgaged bo the 
plaintiff and was never in his possession, that defendant 1 held a portion 
of the land as the yearly tenant of defendant 2 aud that the plaintiff not 
having produced his mortgage-deed, nor having given any description of it 
in the plaint he was unable to say anything with regard to tho alleged 
mortgage. 

The Subordinate Judge found that tho plaintiff was mortgagee of the 
land in suit and that he was nob onbiblod to recover possession or the 
arrears of rent claimed. He, therefore, rejected tho suit and directed the 
parties to bear their own oosb‘=. 

[177] In his judgment the Subordinate Judge made the following 
observations : — 

Tho mortgage-deed, exhibit 190, aud tho exhibits 238, 239 and 240 from the 
Revenue records show that tho plaini laud is a part aud parcel of tho Desbgat Vattn 
of tho second defendani's family. The mortgage, exhibit 190, was efleotod while 
sections 19 and 20 of Begulatiou XVI of l'^27 wore in force and thorelote it was void 
after the death of tho mortgagor, tho soooud defendant's father, who died on the 
29th Juno 1890 {vide Kaln iVorni/uu v. liunviapa bin I. Li. R. 5 Bombay, 

435; Ravhjirav y. Btihanimv, iXtW 5 Bombay, IS'i; and Patio /pa v. 6'iruwiroo, 
I.L.R. 24 Bombay, 656h Tho Sauad is uot forthcoming and from the endorsement, 
exhibit 238’a original, it flooma that on '2lst of iMay 1894 a note was made on ihe 
Banad in accordance with tho Govorumout Resolution No 4277 o! tho l9th June 1890 
to tho efloot that tho said lands shall bo couliuucd for over without inoroasd of the 
land tax or Nazrana over tho said fixed amount and without ohjeoUon or question on 
the part of Goverumont as to the rights of any rightful holders thereof whether sQoh 
rights shall have aooruod by inhoritauoo, adoption, aasigamout or otherwise. 

Tho mortgage, exhibit 190, ooisod to bo valid on tho death of tho second defend- 
fint 8 fatbor, tho mortgagor, in Juno 1890 as against the second defendant end the 
aubsequontoorrootion of iho Sauad in 1894 by tho addition of the note mentioned 
Aboreoappot operate to render it valid beyond the mortgagor's life-time. 
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Tha representatives of the deceased plaintiff appealed, 
inuera nil/ with C. A. Bele for tha appellants (plaintiffs) 

Bazkes with N. A. Shtveshvarkar for the respondents (defendants) 

The appeal was argued before Soott, 0 J and ^=^pa^^,n t 

then contended on behalf of the appellants that thf Subord'inate Judea 
ought to have raised an issue as to whether the land in snif- fhnnov, ^5® 
ginally a Deshgat Vafcan, continued to be so during the lifa fiimfl ^ f fc?* 3IB.l75*Ja 

liberty to the parties to adduce fresh evidence ^ ^ ^ 

“ (1) Whether the mortgage was a subsisting mortgage of the nl«m* 
property after the death of the mortgagor ? ^ ^ ^ 

(2) Whether the property ceased to be a Deshgat Vatan nr 

able beyond tha life of tha mortgagor in his life-timf or if so when ?” 

. [178] The findings of the Subordinate Judge on both the above 

issues were m the affirmative. He held that the lands ceased f-n 

alienable from 1862 and that the mortgage was a subsisting mortgiga 
after the death of the mortgagor for the following reasons ^ “'^'eaga 

The mortgagor, who was owner in 186S3, submitted an annlmQti*r^« 
to Government taatifying hie willingnese to pay aenae 3 in the rupee a“ Sin no” 
eideration o{ the commutation o£ the right ot eervioe and in order that the 
may be continued permanently and that permission to adopt may for ever be grlnW 

. Government began to levy Judi accordingly but a Sanad was al- firof • 

which there was the usual provision restricting alienation. He urged that he 

entitled to the property free of any restriction. The matter went iin to rot' “ ! 

and the liigal Bemembranoer has in his report (sanctioned and cdLted^bv r 

ment) given a full history of the ease and gave his opinion that sino^e 1862 Govetr 
menfe treated the property as the private property of the man TinHaw 

(exhibit 262) from Government the Sanad origiLly tendered to the vrtanda/wft 

amended and the clause restricting alienation was dropped. The Sanad as it now 
reads does not contain any reatriotion against alienation. 

It 18 urged for defendant No. 2 that the Sanad itself deaorihflq fi,® ^ 

Vatan and that it has been so treated in the recorrls of Government (vide exhibit 239)* 

As to this it appears that Government does not mean to say that the nmnAwftr u * 
ceased te be Vatan. but by special agreement entered into ?/ 1862 tl 

removed the reatriotion against alieoation. Government has the power to makeluoh 
agreements under section J5 of Bombay Act III of 1874. ^ ° ^ “ 

Beliance is placed on an order of the Deputy Collector fexhihit 2581 mi.VA * 

the property could not be alieuated beyond the life-time of the then^ holder ® That 

order was, however, set aside by the Collector (exhibit 249). 

Againsfitbe findings of the Subordioade Judge (,he respondents (da- 

lendauts] preferred cross-objeofcions. ' 

D, A. Khare with G, A. Bele for the appellants (plaintiffs): — Tha 
oubordinate Judge has returned his findings in our favour. Therefore tha 
decree should be reversed and our claim for possession should be awarded 

With arrears of rent. 

Bobertson with N, A. Shiveshvarhar for respondent 2 (defendant 2) 

We have taken objections to the findings of the Subordinate Judge and 
we contend that those findiogs cannot [179] stand. The facts are all 
admitted and there now remains a question of law. 

xxTk mortgage was executed by defendant 2‘s father in the year 1850 
What was then mortgaged was Deshgat Vatan. At the time of the transao- 
won, sections 19 and 20 of Begulation XVI of 1827 were in force. Thev 
were repealed by the Hereditary Offices Act III of 1874. Therefore tha 
mortgage which was effected while the provisions of the said regulation 
were in force, was void against the heir of the mortgagor ; Padapa v. 
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1909 Swamirao (1), Kalu Nara^fan Kulkarni Y. Eanmapahin Bhimapa{i), 
Got. 6. Tho morfcgagor die i on the 29bb Juno 1890. Till t)hen the mortgage was 

perfectly good undor those provisions, lb was on the death of the mort- 

gftgor tlnit wo couid question the validity of the mortgage and the pos- 

session of the mortgagee began to run against us adversely from that 

34 B. )?5^12 time. But before the adverse possession could ripen into ownership, we 
L. R. gob into possession and we have a right to tack it on to our title. The 
^ mortgagee cannot now question our right to suoh possession. 

The Subordinate Judge held that the land, though originally inalien- 
able, ceased to be so from 1862. and for that reason the mortgage oontinu- 
ed to subsist after the death of the mortgagor. For his conclusion the 
Subordinate Judge has reised upon three things, namely (1) the applica- 
tion of defendant 2’s father in the year 1862, exhibit 260, (2) the 
report of the Legal Romombiancor on that application, and (3) the 
ultimate resolution passed by Government in the year 1890, a few days 
before the death ol the mortgagor. We contend that the repoit of the 
Legal Bemembranoer was not admissible in evidence and any hnding 
ba'^ed thereon is bad. Moreover, the construction which the Subordinate 
Judge has put on exhibit 2G0 is wrong. That application shows that our 
father did not ask that the Vutan should be made his absolute private 
property and the Goverijmenb resolution granting the application says that 
a Sanad should be granted in the teims of the application. 

Even a-suming tb-at exhibit 260 is capable of the construction put 
upon it and tbut the mortgaged property was subsequently [180] enlarged 
by the said resolution, still the mortgagee would nob be entitled to that 
enlarged estate. In 1850, when the mortgage was oEfeobed, the mortgagee 
was aware that the land was inalienable beyond the life time of the mort- 
gagor undor the provisions of Regulation XVI of 1827. Ho can get what 
he then oontracbod for and not more. 

Wo further contend that our father’s application, exhibit 260, and 
the Government resolution based thereon cannot validate what was in its 
inception void. The view taken by the Subordinate Judge is erroneous. 

D. A. KharCf in reply : — We contend that the property mortgaged 
was nob Vatan. The mortgage-deed does not describe it as such. Even 
assuming that the property was originally Vatan, we contend that on the 
application, exhibit 260, made by defendant 2‘s father, it was oonverted 
into private property. Thorofore defendant 2 cannot now say that it still 
continues bo bo Valan property. The opinion of the Legal Remembrancer 
is admissible, lu construing a Sanad correspondence may be looked to: 
Gtdahlas Jngjivaiidas v. The Collector oj Surat (3). Dosibai v. Ishwar^ 
d(ii Jayjivandas The letter of the Legal Remembrancer forms part 
and parcel of the Government Resolution No. 4277 of the Ibth June l890| 
and the Sanad was issued in the terms of the resolution. 

The findings recorded by the Subordinate Judge are correct. The 
enlargomont is an accession to the mortgaged property and suoh accession 
enures to the benefit of the mortgagee. Long before defendant 2 was 
born, the 0 ?tabo was made transferable. The Sanad was accepted by the 
Nazir as tho guardian of defendant 2 during his minority and this accept* 
anoo was nob impugned by defendant 2 on his attaining majority. 

riio 01 ders of the Revonuo Courts holding that the property beoanao 

tho piivalc propuiby of bho mortgagor and that the mortgage was bindiuS 

^ were nob sought to bo sot aside, exhibit '49. 


(1) nuoo) ‘iUioiu. bte. 

\\m) 6 Bom. m. 


13) ilS7e) 3 Bom. 186 at p. 189. 
{i) fl8t5) 0 Bern. 561 at p. 567# 
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Ealu Narayan Kulkarn. v, HanTa^a ^AlZi\2) l^rZ; lllTot 

rown'fchrtf a Bapuji y. Keshiv Shamrav \d} hya APPBMiATa 

?h ff °’'T- “ setblement of that deforipbion and Zislw-i^ 

binding on the heirs of the mortgagor. I'-gage; vaiia and 

the renrasen- ‘‘®®- 

tativns of a mortgagee and the heir of a mortgagor ^ 

.(v “‘“‘gaga *“ question was of a certain Deshgat Vatan pronertv 
effected in the year 1850 between the holder of the Vatan who wa- hhn 
ather of the defendants and the person under whom the plaintiffs claim 

The property mortgaged is described as amohi khascjal deshgati paiki 
jamn (land out of our private Deshgat or property attached honour here- 
Bhimapa (2), approved of by the Privy Counofl in 
Padapay. Swamirao {!), in its inception void against the heir of the 
mortgagor by reason of the provisions of Eegulabion XVI of 1827 

It is contended, however, on behalf of the mortgagee’s representatives 

that by reason of a certain settlement effected between Government^nd 

the mortgagor subsequent to the year 1861. the estate of the mortgagor 
was enlarged into an estate similar bo that of any owner of private ®nfo 

therefore the mortgagee’s representatives are entitled bo 
Claim to hold the mortgaged property under the mortgage against the heir 
of the mortgagor. It is argued that the settlement which is evidenced bv 

‘“.the year 1862. a Government Eesolution in the year 
1890 and Sanad in the year 1894 issued subsequent to the death of the 
mortgagor had the effect of converting the property into his absolute 

[182] Withoub aamitbing that the interpretation sought to be put upon 
those documents on behalf of the appellants is correct, but assumioe for the 
purpose of argument that it is so, we thiok that the altered position can- 
not affect the representative of the mortgagor. At the date of the mort- 
gage m 1850, the mortgagee knew that the property which was beina made 
over to him in mortgage was land appurtenant to an hereditary^office 
ae knew or ought to have known that by reason of the provisions of the 
regulation of 1027, that land was inalieDable beyond the life of the incum- 
bept. He therefore cannot allege that he has any title by estoppel under 
which any enlarged estate coming to the mortgagor Fubsequent to the 
mortgage would enure to the benefit of the mortgagee, for a title by 
estoppel rests upon representation made by the grantor and acted upon 
by the grantee ; see Mussaviat Udey Eunwar v. Mussamat Ladu (4), and 
section 43 of the Transfer of Property Act. We hold therefore that the 

mortgagee took merely such estate as the holder of the Vatan propoity 

was capable of conveying to a mortgagee in 1850. and that being so he 
cannot claim to hold under the mortgage after the death of the mortgagor. 

We affirm the decree of the lower Court with this variation that the 
plaintiffs do bear the costs throughout, 

Decree affirmed. 

' (1) 11900) 24 Bom. 666. (3) (1890) 15 Bom. 33. 

W (1879) 6 Bom. 436. (4) (1890) 6 B«n. L. B. 283 at p. 291. 
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APPELLATE CIVIL. 

Before Sir Basil Soott, Kt., Chief Justice, and Mr. Justice Heaton. 

BaiDivali [Original Plaintiff), Appdlant, v. 8hah Vishnav 
Manordas awd others [Original Defendants), Respondents* 

[9th Oofcoberi 1909]. 

Civil Procedure Code [Act V of 19031, section 88, Order XX, 6 and 7—A<2m»n<i- 
tration suH^FMing on a tuhstaniial question of right between parties— Appoint^ 
ment of receivers — Finding Decree— Appeal, 

In an administration suit the first Court recorded a finding on a sabstantial 
question of right between the parties and appointed receivers.^ The plaintiff 
[183] did not apply to have a formal decree drawn up. The plaintiff howevM 
appealed against the finding on the ground that it amounted to a decree. The 
Judge rejected the appeal holding that there was no decree which could the 
subject of an appeal. 

On second appeal by the plaintiff, 

Held, that the second appeal could not be entertained because there was io 
fact no formal decree from which an appeal could bo preferred. 

[Fol. 87 Bom. 480; Ref. 16 I. 0. 45=1912 M. W. N. 1123: 37 Bom. 60: 63 I. 0. 687=68 
I. 0. 869=42 U L. J. 873=15 L. W. 537=1923 M. W. M. 26}=4I Mad. 149 ; 
76 J. C. 1014=25 Bom. L- R. 826.] 

Second appeal from the decision of Dayaram Gidumali Diskriol 
Judge of Ahmedabad, oonfirming the order of N. V. Desai, Subordinate 
Judge of Dbanduka, appointing reoeivers in an administration suit. 

The plaintiff sued to have aooounts taken of the estate of her deceas- 
ed father ^ladhavji Datuodar and then to have the said estate administer- 
ed under the orders of the Court. The plaintiff alleged that her father 
made his last will on the 10th May 1899 and died on the I2th Septem- 
ber 1902, that under the will the testator disposed of his moveable and 
immoveable properties in favour of the parties, that is, the plaintiff and 
defendants 1~5, that the will appointed defendants! — 4 executors, and 
they bad taken possession of the properties, that the executors declined to 
give anything to the plaintiff or to show her the aooounts of the estate 
and that they did not carry out the several directions contained in the 
will. Hence the suit. 


Defendants 1—4 oontended inter alia that the plaintiff was entitled 
only to aone-fouibh share of the estate, that defendant 5, the widow of 
the testator, was wrongly joined, that excepting certain properties which 
were devoted bo obarities and also those to which the plaintiff was not 
entitled under the will, the rest of the moveable and immoveable pro- 
perties were in the possession of the plaintiff and defendant 5, that defend- 
ant 1 never declined to show accounts to the plaintiff, and that thff 
plaintiff should obtain probate. 

Defendant 6, the widow of the testator, answered iwtcr alia that 

defendants 1- 4 had wrongly taken possession of the bonds and other 

documents to wbioh she was entitled during her life-time under the will, 

that the will gave her Rs. 300 per annum for her maintenance which 

should be charged upon some [184] property yielding an income equal to 

that amount, and the said property bo handed over bo her, and that under 

the will Rs. 3,000 in cash wore bequeathed to her, but defendants 1 — 4 

deceitfully took Rs. 2,500 from her; therefore they should be ordered to 
restore that sum. 
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The Suborfinata Judge framed 14 issues in all and ouli of them on 
issues 3 and 5 he found as follow- ; — 

“ 3. The whole of Madhavji’s moveable and immoveable properby of 
any sorb whatever has been disposed of by his will.” 

“5. It is necessary to appoint a Reoeiver or Receivers to take charge 
of the estate and bo manage the same till this suit is finally disposed of.” 

He therefore nominated the Nazir of his Court and defendant I , 
Vishnav Manor, as fib persons to be appointed receivers of the estate. The 
nomination was made under section 505 of the Civil Procedure Code 
(Act XIV of 1882) and was submitted to the District Court for the neces- 
sary sanction. The District Judge having confirmed the nomination, the 
Subordinate Judge passed the following order : — 

I appoint the Nazir of this Court and Vishnav Manor (defendant 1) to be joint 
receivers of the estate of deceased Madhavji, Vishnav Manor to give a security of 
Bfl. 5,000 duly to aoount for what he shall receive in respect of the property and to 
work without remuneration while the Nazir will work without aeourity and shall be 
paid a reasonable remuneration to be fixed hereafter. 

I authorise these receivers to take possession and manage the whole estate movea- 
ble and immoveable of deceased Madhavji except what his widow is entitled to keep 
with her during her life-time under oUuse (12) of the will, exhibit 28. I further 
grant to those receivers all the powers of an owner specified in clause (d) subject to 
the condition that they shall at no time keep in their possession without this Court’s 
previous permission any sum exceeding Rs- 200 uninvested, and that they shall invest 
all the moneys that have to be invested in some safe security with the permission of 
this Court They should keep regular accounts of their management and should 
submit them annually for somtiny by this Court on lat July. Each of them shall be 
responsible for any loss occasioned to this estate by their wilful default or gross 
negligence. 

In case of any disagreement between them on any point they should refer the 
matter for orders to this Court. The security required from Vishnav to be given by 
him within a week. That being dons fhis joint appointment will come into operation. 
If ho fails to give the security as required within the [183] time named the_ Naair 
alone to be a reoeiver upon the conditions and terms mentioned above. 


On appeal by the plaintiff against the appointment of defendant 1 as 
receiver and against the finding on issue 3, the defendants raised a preli- 
minary objeotion which the District Judge embodied in the following 
issue 


Does an appeal lie ?'* 

On the said issue the Judge found in the negative for the following 

reasons \ — 


Whether under the old Code fseotion 218 and schedule IV, form 130) or under new 
(order XX, rule 13* it is necessary in every administration suit to draw up a preliminary 
oeorea and against it there is an appeal. Under section 213 the Court was to “order 
jooh accounts and inquiries to be taken and made and give such other directions “ as it 
thought fit Under rule 13 of order XX the Court is bound to pass a prelimmarv deocee 
ordering such accounts and inquiries to be taken and made and giving such other 
mreotions as it thinks fit •’ Now in the present case no decree whatsoever has been 
drawn up and the judgment itself does n^t order such accounts and inquiries to be 
wen and made as are mentioned in Bohdule IV, form 180 of the old Co^e, In the 
old ^"ode as well as in the new the word “ formal “ in the definition r.f decree is. I 
*i*mk, important. Mr. A-tneer Alii «t page of his o-imn entary quotes the opinion 

of Pigot, I., In i9 Calcutta 463 which shows that this term is not to be ignored, 
for that learnei Judge said : “ I mun add that had the poiot b-eo raised f should 
h^ve fella difficulty io holdiog that a psragrsph in the judgment, not d-awn upio ihe 
form of a decree and not embodied in a separate form, is within the terms of the Code 
of ^ivil Procedure a decree at all “ In 29 Calouu*, 768—760 the Calcutta High Court 
Mvtsed mofussil Courts to draw up a formal preliminary decree and was apparently of 
opmton that a paragraph in a judgment was not a decree— that case was expressly 
followed in X Bom. L. B 614 on the question which it decided, namely, that it is 
open to an appellant in ao appeal against the final deoree, in a partition suit to question 
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the onrr^otnens of tbe preliminary order 07 deorea foe partition when no appeal bai 
beeo preferrei a^a cot order vritli'a the time allowed by law. The teas miog of 
Heaton. J , shows that the word “ formal ’* in thedefiaition of deoree is imoortant, for 
besa's: **Ib la alleged that there was a deotea datei the 31sb Jaly i9>^6 acdoon- 
spquently there eh mil have been an appeal No^ as a matter of faot there was no 
deoree of that date, though there was a iadgment. It is arqued that there ought to 

h^ve beoQ a decree The judgment dated the 3lflt July determined (by 

fiudiGg on a particular iflsne) that tl e plaintiQ was ei-titliU to a oertiin eharo of two 
houses. Ha 1 the deo ee followed this judg meni it would have been that the plaintifl 
must get such share m the two hoU'>es *' 

« 

[13 >] Mr Hao referred to I Tj.R. 22 Bom. 9 >3 but in that suit there was not onW 
afinuingihvt the estate oonsiste t of cert iu properties but the a nouat of the liatmj. 
ties vnd outstaudiugs Wis de'.ortniaed aod th-^re was au orler that tha defe. daut .«a8 

to pay a O 0 rt%ia a aouQt witiii’Q two w >ets. Toe Ktgh 'ou t aUo a *id that the low <r 

Oo'irt had dciwo ut» a Ri id of preliminary decree- In the present oase no euoh deoroe 
hi8 beec draw 1 up and had aoy been draWQ up embodying mere y the fioding on 
ifls le 3 id would not ht^e been the prelioiinaty deocee which the Code orJera to be 
drawa up i u admiuistration suite. 


Mr. M iHa at oagj 7 of bis commentary on tha new Code refore to order 20. rulei 
13, i3. i4. 1 in and and order 31. rules 2 3 and tuies 4. 6, 7 and 8 as instances of 
pee'iuiinfcry decrees. 'Iho 'ode its s;f directs in these rules that certam preliminary 
decrees snail be framed and i take it, therefore, tnat m tha suits mentioned in these 
rules no other pra iminary decrees aru pennHsible- 

There are many ooofl o ing rulicgi under the old Code as to the meaning of the 
words " eoree ” In several of tse n the to'-m “ fotmar* has been ignored and the 
woid “ rig its '* hts reen viv-m an ettend^d meaning. Messrs. Wosdrofle and Ameat 
Alli write at page .i8 : “ Thsre oaa. wo think, be li'.tle doubt that wnat the legi^ature 
Or ginaMy n.ea a by these words ahe rights of the piriios) to r fee to were tights of A 
substantive as di-tinguished from rigbt-i of a merely prooessual oba aotec ** 

In the preheat case DO doubt a r*g'.t of a subnantive oharaote has. f^oin one 
pointer view, bem dotormiMel. Bit the Code do s give a right of app-ral 
Bgiijfltev ry fi dit-g reg irliug suoa a r,ght. It h,s stated what the pro imia*ry 
de He-5 IS t > be ai d I fiuu no au h deerto m this case. 1 hoi I therefore that no appeel 
lies ttgsiDBt the fit-diug ou issue 9. 


Having di?po=5ed of fche preliminary pointi. the Di^tricl Judge 
found that the Subordmabe Ju Ige had ezeroi^ed a wise di::oretion in the 

appointment of receivers and tbu'? ooufirmad tha order, 

The plaiotill pieferred a seooiid appeal, 

G S. Bao for fche appellant (plaintiff) : — The only question is whether 
fche finding recorded by the Subordinata Judge on i^sue 3 amounts to a 
preliminary decree and bherofore one from which an appeal lies. Wa 
instituted fche suit for aooounbs and partition of our share m our deceased 
lathurs property wbiob was di^po^ei of by him under his will. The 
principal point in the case was about the oon-^truotion of tha will. The 
bubotdioato Judge took evidouoe and reorded his judgm nfc on Ibe 
point and that j .dgmenfc practically decided the case. The other questious 

N«!in We appealed to the DisUiol 

Lio/J Lourt and our appeal was rejected on the ground that no appeal lay 

at that stage. W<. submit that the adjudioat.on by the Subordinate Judge 

oa issue 3 amounted to a preliminary decree withm the meaning ot fche 

fcirm decree as di fined in section 2 of th,. Civil Procedure Coda. Ifc 

was an ad)ud, cation and. so far as the Subordinate Judge was oonoerned, 
It conclusively determined the question. 

The is no final adjudication. 

rnfln^ ic «. oaerely recorded a finding buii a paiagraph in the judg- 
ment is not a decree : section 53 of fche new Code ] “ “ J B 
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« *^0^0 say *ihafc DO final decree is lone 

required to be drawn up in the case of a preliminary decree.] Oot”! 

We submit even if It is necessary, it is a mistake of ihe Court and — ' 
such a mistake should not be allowed to operate to our pieiodioa. appellath 

flailed u^pon” respondents fdaienJanSsJ was nob 

trak,n^°^P Subcrdinata Judge in an admieii- 

upon issue No. 3 decided in efifcct a substantial question ol ^ 328-.4 I. C, 
r ght between the parties, and having so decided ho appointed reea.vers of 
ftll tibe property in question in the suit. 

An appeal was preferred from bis judgment bo the Distiioh Judge and 
t was sought to challenge in appeal the tinning upon the tbird issue on 
he ground that it was a decree, it was, however, objeoted boat there was 

learned Disbnoj Judge held that there was no decree 
hich could be the subject of an appeal. lie therefore disposed of the 

appeal oonfanmg the objeoiions of the appellant to the order for the 
Appointmonii of rtotiivers, 

Against his decihon with reference to the appointment of receivers, 

®pp0al would lie, but the appellant oome-a here in second appeal 

rJt bas been a decree with reference to the question 

ised m the - third issue, and that [188] the learned District Judge was 

" ^ j appeal with reierenoe to it. Now a 

an Civil Procedure Code mtans the formal expression of 

sivfti ^ri which, so far as regards the Court expressing it, oono!u- 

mahtiA rights of the parties with regard to all or any of the 

Ojntroversy in the suit and it may be either preliminary or 

apparently the opinion of the learned District Judge that if the 
snoh third issue bad bean embodied in a formal expression, 

Would oonbemplated by the Code and called a decree still no appeal 
Jade maintainable. Without aaying that wa agree witti the 

oan^^h !? l^ypobhet oal opinion, wa think the appeal to this Court 
6noa*t O because there is in fact no formal decree. A refer* 

iude ° X.X will show that a decree is something different from a 

decree has to agree with the judgment and Rjle H and 
tue what the decree shall o^ntain, Seufcion 33 also leads to 

piovidas that the Court after the case has been 
folio • fu judgment and on suon judgment a decree shall 

m* judgment may be either preliminary or final. 

appellant has only herself to thank for this result. If, as the 

should^h^^^^ she had directed her agent to apply that a decree 

resnif • drawn up against which an appeal could have been preferred the 
the G been different. But we cannot allow the provisions of 

Procedure Code to be disregarded by appellants who seek to taka 

which allows of appeals from decrees. Wa, there* 

* lamiss the appeal with costs. 

Appeal dismissed. 
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. [i89] APPELLATE CIVIL. 
before Mr. Jwuice Chandctvat kar. 


NATHDBtiAi KaSANDas [Origin A Plaintiff), Appellanty v. PranjivaN 
LaLCHaND AlND others (Ofigtnal Def6nJian^s}, tiespondents,"^ 

[22nd November, 1909.] 

Limiiation Avi {XV of 1811), Article 179— Decree — Execution— Execution made condi- 

tionat upon payment of Court fees — Appltcatton Jor execuiion wnhout payment— 

Dumtseat—ciecund application with payment— Application made in accordance 

loith law. 

A deoreo was paaaed on the 30th June 1900 whereby partition of immoveable 
properly was ordeced - but the exuoation of the deoree wai made conditional 
on the payment of the proper Court feea. On the ^^th Aune 1903 an applica- 
tion to execute the deoree was maue, but it was dismissed as it was not accom- 
panied by payment. A second application to execute the deoree was presented 
on the ii7th June 1906 : it was aooompanied by payment. The lower Courts 
dismissed it on the ground that it was time-baned inasmuch as the first 
application made in ^903 was not one in accordance with law as required by 
Article 179 of bohedule II to the Limitation Act, 1877. 

Dcid, that the first application was made in accordance with law, for, upon 
that application, dt was competent for the Court to order that the execution 
should begin on the Court feea being paid within a certain data. 

Heldt further, that the second application was within time. 

Per Curtain : — An application for execution of a decree to be in accordance 
with law must ask for something totihtn the decree and not outside it. 


Second appeal trom fihe decision of G. D. Madgaonkar, Disbriot 
Judge of Bioaoh, Qondrming the deoree passed by M. H. Vakil, Subordi- 
nate Judge of Ankleshwar. 

Prooeedings in execution of a decree. 

The deoree was passed on the 3uth June 1900. It ordered a partition 
of immoveable property in possession of the defendant and directed that 
before the plaintitl could recover his share by partition he should pay 
the amount of Court fee leviable on his claim. 

The plaintiff applied on the 29th June 1903 to execute the deoree 
but the Court dismissed the application as it was not aooompanied by 
payment of Court fees. 

[19uJ A second application, accompanied by the payment, was made 
on the 27th June 1906, 

The lower Courts dismissed the application on the ground that it 
was barred, inasmuch as the ffrsb application nob having been aooompanied 
by payment was not made in aooordanoe with law as required by Article 
179 of the Limitation Act, 1877. 

The plaintiff appealed to the High Court. 

M. N. Mehta for the appellant. 

L. A. Shah for the respondent. 

Chanda vABEAR, J.; — The deoree, execution of which has been held 
by both the lower Courts to be barred by the Law of Limitation, was 
one for partition of immoveable property passed on the 30th oi June 1900, 
and directed that the plaintiff should not be entitled to execute it until 
he had paid Court fees. The present application for execution was made 
On the 27th of June 19U6 by the plaintiff, who with it paid the Court 
fees into Court in fulfflment of the ooudition precedent to his right 
bo exeoution. Prima Jaoie the application is barred, having 


• Second Appeal No. 367 of 1908. 
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made more than bhraa years after the date of the deorea. But the aDuli- 
cation IS sought to be brought within time by reason of an application 
made to execution on the t59.h of June 1903, The lower Courts have 
beld that that application does not help the plaintiff, because it was not 
one made in acoordanoa with law. as required by Article i79 of Schedule 

WB,! present case what the decree directed 

was hat the plaintiff should not be entitled to execut.on-that is, to the 
partitioning off of his snare and its allotment to him-unless be paid the 

S Jh! payment was prescribed as a condition 

of the partition, not to the making of an application for it. There was 

nothing in the decree to prevent the plaintiff from applying for execution 

on one day and paying the Court fee on any day subsequent before the 

disposal of the application by the Court. The application itself cannot 

he said to have been not in accordance with law merely because it was not 

accompanied by a payment of the Court fee. This is in accordance 

n principle of the decision of this Court in Narain Govznd v 

L191J Anandram Kopram (1), which is followed by the Madras High 

tjourti m Syed Hussain Saib Bowthen v. Bajagopaia Mudaliar (2). 

Bub it is urged for the respondents that the application of the 29bh of 
Juno 1903 was Hot in accordance with law, because it asked the Court bo 
do what it was not competent to do— that is. it asked the Court to order 
partition to be effected without payment of the Court fee directed by the 
decree as a condition of such order. And in support of this argument 
Chattar v. Newal Singh (3), Munawar Husain v. Jani Bijai Shankar (4) 
Langtu Pande v. Baijnath Satan Fande (5) are cited. It is true that* 
according to these decisions, as also according to Bandar inath Bapuji v! 
Lilaohand Hatibhai (6), an application for execution, which asks the 
Court to do what it has no power under the decree to do, is no application 
for execution at all. The reason is that an application for execution of a 
decree bo be in accordance with law must ask for something within the 
decree and not outsidt it. Applying that test here, what the plaintiff 
asked the Court to do by his application of the 29bh of June 1903 was not 
outside the decree. It was within the competence of the Court to order 
partition on Court fee being paid as directed by the decree. The decree 
directed that no partition should be effected in execution unless Court fee 
were paid. Upon the plaintiff’s application it was competent for the Court 
to order that the execution should begin on Court fee being paid within a 
certain date. No doubt the Court passed no such order bub dismissed the 
application for execution on the ground that Court fee had not been paid ; 
but all the same it was competent to the Court to pass an order for pay- 
naenb prescribing a date for it. On these grounds the darkhast must be 
held bo be within time. The decree is reversed and the darkhast remanded 
for disposal according, to law. Costs of the darkhast hitherto incurred 
including those of this second appeal to be paid by the respondents. 

Mr. Shah argues that the point on which I have held that the 
darkhast not barred by limitation is m [l 92] inas- 

much as this very point was substantially decided by this Court against 
the present appellant in Second Appeal No. 119 of 1904. That second 
appeal arose out of an application for execution of this very decree, which 
both the Courts below had dismissed because the appellant had not paid 
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(1) (1891) 16 Bom. 480. 
(9) (1906) 80 Mad. 28. 
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1009 the Coart fee. The second appeal was decided by Crowe, J., a^^d myself 

:^OV. and we confirmed the order of the lower Courts dismissing the application, 

Tt-ere is no written judg. ment. Mr. Markhand Mehta for the appellant 
reminds me that the ground on which Crowe, J., and I confirmed the 
* order was that the plaintiff had no right to execution without payment of 
84 B, 189=6 Court fee. And is was so, if I re-coUeot rightly. That was no aijudica- 
l.O 60i= 12 (iion either that the application then made or any previous application 
Bom L. R aooordanoo with law for the purposes ot limiriatiou or that the 

oondioioo in the decree as to Court fees was of such a obaraoter that the 
Court fee must bo poid fifSC and the applioabioa for execution could only 
be made afterwardi. 

Decree reversed. 


18 . 


24 B. 192 (=11 Bora. 1 . R 835=2 I. C. 473). 

ORIGINAL CIVIL, 

BeJ(,re Sir Basil Scott, Kt„ Chief fusiice, and Mr, Justice Batchelor, 

P. R. & Co., Appellants and Plaintiffs, v. Bhagwandas 
ChaturbhUJ, he-ipondent and Defendant J 

[10th March. 1909.] 

Suit fer price of goods bargained (\nd snld^'^ausc nf acti<tu—^Indian Ccrtxiract Act {IX 
of 1872), setiion* 39, 73, I2j — /lidrnji /lc( fie* nof altered iue lato relat* 

ing to reo vi<rp of deOti and Uqutdated detnundt — CfuU Procedure Cone [Aci'V of 
1909.) section 128. 

Before tbo parsing of tbe Indian Coatraot .Act wh'^revet a oonsideration was 
fiTfloukd for which ft debt payable at the time of ftotion had ao^tuel due eithec 
uudrtr an expt se promUe or un ier one imp'ie I by law the de it might be sued 
fot in an itid fiifu(us ooiint ; thufl the oour lay where the oon^ideritioe mov* 
iag from the seller of g lodi wft.4 exooated by hi-4 providing goods and only 
the rnouey debt due by th^ buyer reraaioed The form of count in auoh a oasi 
[193] oth in Kaglaud and la B3 nb>v would have been tor money pa' able by 
the defendant to the plamtifla for goods birg^iuel and f^old by the pltinfeifls to 

the defendaat. The cause of aoiioo was a^id to aound in debt and not in 
damages. 

Tn section 128 of the Civil Pciooduta O^de of 1908 there is ^egiaUtive reoog- 
nitioQ that such Puita as wnre maintaiaabte in respect of debts at the time of 
the Common Law Procedure Ac:, i852, are atill maintaioabla in British India. 

The Indian Contract Act has not altered the law relating to the reoove'y of 

debts and liqailatel ditnanda Tne fact that a party to a Ooutraot may uodet 

section y9 of the Indian Contract Act, when the other side has refused to pec- 

fotrn it, put an end to it and sue fot oompensation fot the breach does not 

oblige him to take that course at his peril; he may if ha prefers it sue to 

recover any debt duo to him which has arisen from his execution of bit pstt 
of the contract. 

Per BATOIIELOU, J-: — Section 79 of the Indim Contract Act prescribes th* 
method of aaae.-isiDg the oo.np-inaatioa due to a plaiotid suing upon a breach 
of contract, but it does nob aff >ot to extinguish or to limit a plaintiffs rinht to 

reovora determined sum due to him upon a oontnot which he lor his part 
keeps on foot. If that is so, the man absence from the Act of .a speo'flo pro- 
vision giving the remely of a suit to reower the price cannot booonitciied 
as the distinct legislative withdrawal of that remedy. 


AfpeaIj from the judgmenb of Knight, J.;— » 

On the 3rd September 1907 the defendants agreed to purchase from 
the plaintiffs 440 oases of Turkey red goods on the terms of a written 


• Appeal No. 86. Suit No. 619 of 1908, 
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aanbs as to whether the goods whuih the plaintiffs 

parties the defendants agreed to 'take del!verv"®Pfu ‘be 

defandantis having failed tj.j fcake dolivorv ^ different) goods. The 

plaintiffs oiaimed to recover from fcho d f A goods th0 8 <Bir 2=li 

save as to 22 oases TS a 

deducting the allowances aforesaid. oontiaot time after 

questions of ^ acHL'^wer ^^f on he a t°ff 

issue, vtz., whether the plaintifls could cue ^for'the DrilTTth ^^®,°‘ber 
found in the defendant’s favour and the e„ t- ^ goods was 

Knight, J., holding that though the ri9n' '^•‘b costs, 

passed Co the defendant and he was boun i t ^ P''°P®*‘y 'n ‘be goods had 

damages for breach of eontraot Tnot aletirt;^ 

remedy open to the plaintiffs and the p]ain^tiffs° nnh 
ages based upon the difference between ^thp, having proved dam- 

the data of the defers faS^^ 
recover. Ag.m„ ,bis dee.sioo ,h. pL.-ta, apoeSled' 

We .I'sr; r r: «r brL'srsi'" ■ “= - 

Ibe «„t msteo., the Oootr.e. A.l is o„, eshl.t™™ .'L-" I" 

that it defines and amends certain parts of the larxr t-'i Preamble says 
does not coDSohf3ate the Jaw The Priw Tmi i * a ^ contract, it 

cv»po«p V. ,7S“;o?o 

exhaustive. The rulings of the Priw rnnr,«,i r j u “o‘ 

do not seem to support the inferences drawn f'r^L them ^ 
submit that although the Contract Act does nnt h ‘berr-fore 
provide for a suit being filed by the vendor for the 
implication or otherwise exclude that remedy. ThrArii ‘If s ‘?y 
1872 but In the Civil Procedure Code of 188v forms of plaints 
(Forms lO and 12) for a suit by a vendor for tho r ‘l are given 

not accepted or taken delivery of by the purchaser*^ The” 
reproduced in the new Civil Procedure Code ol 1908 "" 

Buchanan v. Avdall (2; and Prag Narain v A/«7 r ^ ^ ^ ‘ 

the view that a suit for the price can L mamtained^tn k 

oa-=es bad been discounted by the learned thf fi 

aecoion l\ of vbich pToh.bifis a suit for snec.fio nArfnr«.aw / ’ 

sSd th? monetaiy oompensation would be L adequate rehef" 

?egards^lTfi^'’° applies to the ol'e is 

Jeained Judge's argument! mav ba met; hv hUa 
answer that although in 1876 the Specific Relief Act was not passed vet 
be prmoiple laid do an ,n section 21 of that Act vas nft a pew Tu./:! 

priDoinle ‘ codification of the English 

BritSndyanVs applicable to Courts in 

of ‘he Spec L Relierr V does not say that section 21 

doesltaiTn^^^ bars this suit but says that the Contract Act 

p ^g of the Contract Act anf entitled to weight. As regirds seotiJn 120 

(1876 1 ® J (3) (1897) 19 All. 615. 

I (1876; 16 Bm. L. B. 276 at p. 292. (*) (1875; 15 Ban. L. B. 2T6. 
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of the Oontraob Ao6 we submit the learneS Judge has misunderstood it. 

We submit that section 120 relates to the oases of what 's 
English law as “ anticipatory breach The words in the section are 
SusTs to accept” not ‘'refuses to take delivery”. If a buyer says that 

be will not accept the goods sold then the vendor is immediately entitled 

84 6 192=11 to treat this as a breach of the contract, he need not wait till the time of 
”oV l.R per orlnce.i.e.. the taking of the delivery arrives, he may treat the 

Susal as a breach and may rescind the contract and for damages at 
once that is, he may exercise the power given to him by section 39 of the 
Act sS illustration (c) to section 73. But we submit tbe vendor is not 
hound to do so He may not choose to rescind the contract (the words m 
^nt^l^39^ar6 " may ” put an end to the oontraotl and enforce whatever 
r^^s he has If forsome reason the remedy of resale cannot be 
S »>de t s«bL U bba .o.p.Uda by .he Oo.- 

tao. L. .0 relied the ; lor il the la.-Md Mso e 

it comes to this that a vendor must either resell or if he cannot do it he 
mSt rescind the contract. We submit the Act does no compel him to 
do so Nor is section 120 intended to have that effect. If he is not bound 
to rescind and if he has not resold or cannot validly resell, it is his 
Ledy ^0 sue for the prices. If the Contract 

for the price. Is his right taken away by the Contract Act ? As stated 
above the Act not being a consolidation of the law of contract but meant 
only to define some parts theieof wo submit the right is not taken away^ 

^ Setalvad and Desai for the respondent In India Wing 
the provisions of the Indian Contract Act if a pur- [196] chaser wrongful y 
refuL to take delivery of the goods the vendor of the goods 
the purchaser for the price of the goods sold but not delivered whether 

vendor's only remedy is to sue for damages for breech of ^ 

vendor has exercised the power reserved to him by section 107 of ^e 
Contract Act and resold the goods on account of the purchaser the measure 
of damages would bo the difference between tbe contract price and the 
prices realised at the resale, but if the vendor has not o^ercised or could 
not exercise the power of resale the damages would be the difference 
between the contract price and the market price of the ^ods at the date 
of the breach. The vendor has no other remedy. Y.e rely on sec- 
tions 120 and 73 of the Indian Contract Act, The Common Law o' ““S' 
land allowed a vendor to sue for the price of goods bargained and sold but 
not delivered when the property in the goods had passed to the purchaser 
and the same rule of law was codified by section 49 of the Sale of wods 
Act 1893 When the Contract Act was passed in 1872, this rule of the 
English law was not embodied in it. The Contract Act is oxhaustiTe and 
therefore the legislature must be deemed to have excluded this remedy in 

X ^ i 

See Oohil Mandar v. Pudmanund Singh (1), Mohori Bib* v, 
Dharmod(is Ohose (2). 

Strangmcin in reply, , , 

Scoi’T, 0. J On bhe Sra of Soptiombor 1907 tho aefendanb ftgreea 
tio puroha^^e from the plaintiffs 440 oases of Tuikey goods j,® 
terms of a written ooutraot. Disputes arose as to whether the g ® 
tendered by the plaintiffs were equal to sample and eventually the defenofcP 

(3) a90B) W Cal. 61^ at p. 648. 


( 1 ) ( 1903 ) L. R. 29 1 . A. 196 at ^ 302 . 
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agreaa to take the goods subject to certain allowances. The defendant 1909 

afterwards failed to take delivery or to pay for the goods and the plaintififs Mas. 10. 

brought this suit to recover to amount payable under the contract less 

the said allowances amounting with interest to the date of suit to 

Es. 1 11,573-4-9, Civil. 


[197] The learned Judge of the lower Court found that the property 3 * B 192=11 
in the goods bad passed to the defendant and that he was bound to take ^ 8- 
delivery and pay lor the goods but being of opinion that a suit for damages 
for breach of contract in not accepting the goods was the only remedy 
open to the p'aintiffs and the plaintiffs not having proved damages based 
upon the difference between the contract rate and the market rate at the 
date of the defendant’s failure to take the goods he dismissed the suit with 


The reasoning by which the learned Judge arrived at the conclusion 

that a suit for the price of goods sold is not maintainable is briefly as 
follows : — 


The English Sale of Goods Act, 1893, explicitly provides that where 
the property has passed to the buyer and ha neglects to pay the seller 
may maintain an action for the price. The Indian Contract Act does not 
contain any such provision. The Indian Contract Act is exhaustive of the 
law of India relating to the sale of goods ; therefore such an action is since 
the passing of the Indian Contract Act no longer maintainable in India. 

I think it ca,n be'demonstrated that this inference as to the intentioii 
of the Indian legislature is erroneous. 

Before the passing of the Indian Contract Act wherever a considera- 
tion was executed for which a debt payable at the time of action had 
accrued due either under an express promise or under one implied by law 
the debt might be sued for in an indebitatus count (Bullen & Leake's Pre- 
cedents of Pleadings. 2nd Edn., p. 29) ; thus the count lay where the con- 
sideration moving from the seller of goods was executed by his provid ng 
goods and only the money debt due by the buver remained. The form of 
count in such a ca-^e both in England and in Bombay would Lave been for 
money pa^able by the defendant to the plaintiffs for goods bargained and 
sold by the plaintiffs to the defendant. The cause of action was said to 
sound in debt and not in damages. 

Counsel for the respondent in supporting the judgment of the lower 
Court was driven to contend that since fche pasciog of the Indian Contract 
Act the only money claim possible under a contract is a claim for dama 0 fta 
for breach and that no claim for [198] debt can arise out o^ contract Ha 
contended for example that a suit for the price of goods sold and delivered 
which he admitted to be maintainable was really a claim for compensation 
for brnaoh of contract. That this was not the view of the legislature is 
apparent from the schedule of forma precoribed by section 644 of the Coda 
of Civil Procedure of 188^ in which Part A relates to cla-ms for debfcc and 
liquidated demands mostly arising out of roatraot and part B to claims for 
compensation for breach of contract. Forms 10 and >2 are forms of 
plaints for the pr=ce of goodfl sold of which delivery has nob been taken. 

In section '/) fi) of the Civil Procedure Code, 1908, which wcs 
passed some months before this suit was heard though it did nob become 

law until the Isb of January last, it is provided rules may be made for 

summary procedure in suits in which the plaintiff seeks only to recover a 
debt or liquidated demand in money payable by the defendant with or 
without interest arising on a contract express or implied. 
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Here we have a reproduction with certain immaterial change? due to 
altered oiroum'^tanoes of the word^ of section 25 of the Common Law Pro- 
0 dure Act, 1H52. which, as can be demonstrated from the forms of plea- 
ding in schedule B. No^;. 1 and 36, included suits for the price of goods 
bargained and sold. 

I bake it therefore that in section 123 of the Cole of 
legislative recognition that such suits a' vvere maintainable 

de fcs at the t iiui of the Cummon Liw Procedure Act, 1852, are still 

maiDtainable -n British India. 

The conclusion is that the Indian Contract Act has not altered the 
law relating to the rocoverv of debts anl liquidated demands. 

The fact that a party to a contract may under section 39 when the 
other side has refused to perform it put an end to it and sue for compensa- 
tion for the breach does nob oblige him to take that course at his peril ; he 
may if he prefers it sue to recover any debt due to him which has arisen 
from his execution of his part of the contract. 

BatCHKLOR. J. : — By a ontract male betwaen the parties the plain- 
tiffs agreed to sell and the defendants agreed to buy 440 [199] oases 
of Turkey Rod goods valued at over a lakh of rupees. The defendants 
on various grounds declined to take the delivery of the goods, and the 
plaintiffs brought this suit to recover the price with interest at six per 
cent. 

Several qU 0 <^tions of fact were raised by the defendant at the trial 
and were all decided by Knight. .T , in the plaiotill’s favour; with these 
question’, however, we have no further concern, as the lower Court's 
findings are accepted by ooun‘=el for the respondent. It will be enough to 
observe that the state of facts on which this appeal is to be decided is that 
the defendants had no excuse or justification for refusing delivery of the 
goods offered, and that the property in these goods had -passed to the 
defendant. Despite these findings the learned Judge oonoaived himself 
obliged to dismiss the suit on the ground that a suit for the recovery of 
the price was nod maintainable ; the plaintiff’s sole remedy being a claim 
for compensation in damages ostiraatod at the difference between the 
agreed price and the price at which the plaintiffq could have sold the 
goods to another per-'on. The question to be determined is whether this 

view is correct, or whether the plaintiffs are entitled to sue for and recover 
the full acreed price. 

Briefly stated the learned Judge's opinion is ba'^ed upon the view, 
urged DOW by Counsel for the ro'=pnndents, that the Indian Contract Aot 
is exhflU'^tive, and that by virtue of sections 120 and 73 of the Aot the 
plaintifls’ sole remedy was a suit for compensation for any lessor damage 
caused to them by the defendants' bioaoh of the oontraot. It is the 
admitted fact thfrt the Indian Contract Aot does not specifically authorise 
a suit to recover the price of goods sold even where the property in the 
goods has passed to the buyer. Moreover, as the learned Judge below has 
pointed out, it has been laid down by their Lords)\ips of the Privy Council 
that the essence of a Code is to be exhaustive on the matters in respect of 
which it declares the law, and that it is not the province of a Judge to 
disregard or to go outside the letter of the enactment according to its true 
eonstruotion. See Qoknl Mandar v. Pndmanun / Singh (1) and the jndg- 
imi ment of Lord Hersohell in Bank of England v. Vaghano 


Brothers (2). 


\ 


(1) {190J) L. B. aa I. A.. 198 at p. JOi. 


(3) [ 1891 j A. 0. lOT at pp. 144-48. 
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Dharmodas 

Ohose (1) where the Judicial Committee in dealing with this particular Act 
pron^nce that so far as it goes it is exhaustive and imperative. 

^ is a fair statement of the case for the res- 

pondents The answer to it appears to me to be that this is not a suit for 

ompensation upon the breach of the contract, but is a suit in debt for 33B 192=11 

Ax concessis the property in the goods had passed to the Bom. L. R. 

buyers, and that being so, the agreed price became, 1 think, a sum of 

buyers were guilty of a 

breach of the contract as defined in section 120 of the Act, but that cir- 
cumstanoe did not impose on the sellers an obligation to accept the breach 
and sue in dacnages. It wa», I eoncaive. still open to them to affirm the 
contract and claim the price which had become due under it. That remedy 
it IS admitted, would have been available to them in Bombay under the 

law before the introduction of the Indian Contract Act 

49 U) of the Sale of Goods Act. Ib93. It is urged that since no 
such remedy is provided in the Indian Contract Act, it must be taken 
to have been excluded on those principles of the construction of a 
Code to which i have made reference. But the argument is beside 
the point, if my view of the true character of this suit is right, for in 
that case the relief claimed is outside the ambit of section 73. That 
section prescribes the method of assessing the compen'^ation due to a 
plaintiff suing upon a breach of contract, but it does not affect to ex- 
tinguish or to limit a plaintiff's right to recover a determined sum due to 
him upon a contract which he for his part keeps on foot. If that is so, 
the mere absence from the Act of a specific provision giving the remedy 
of a suit to recover the price cannot be construed as the distinct legis- 
lative withdrawal of that remedy. Though the debt is, no doubt. 

°r9n4i “ contract, it is owing upon a still affirmed contract, 

L401J and the suit is in debt and not in damages. Of the principles ap- 
plicable to such a suit there is no reason to suppose that the Contract Act 
IS the repository, still less that it is the sole repository, for the Act does 
not purport to do more than “ define and amend ceitian parts of the law 
relating to contracts." Further room for this opinion is made by the de- 
cision of the Privy Council in Irrawaddy Flotilla Company v. Bugwan- 
aass i2) where their Lordships say that " the Act of i872 does not profess 
W be a complete Code dealing with the law relating to contracts. 

There is nobbing bo show bnatj the L3gislstiure inbended bo deal exhaus- 
tively with any parbioular Chapter or sub division of the law relating to 

oontraots.*' 

A® illustration {h) to section 73, I do nob think thab ib advances 
the case either way. for, first, we are noo told that the property in the 
Iron sold had passed to the buver, B, and, secondly, A*s suit was expressly 
a suit brought under section 73, and the illustration merely describes the 
method in which the compen'-abion should be reckoned, 

I much impressed by the Advocane General’s argument 
that even in the case of goods sold and delivered the Act makes no pro- 
vision for a suit to recover the price, though admittedly such a suit would 
be perfectly good. Coun el for the re^poudeots endeavoured to meet this 
point by the contanbion thab there the agreed price would be identical 


(1) (1903) 30 Cal 639 p 649. 

(3) (1891) Ij. b. 18 I. A. 121 at p. 129; 


18 Cal 620 at p. 628, 
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with tha oompensatioa doGnoa in bha saobion. Thab m\y ba so, bub I am 
noc tbe less of opiaion bbab bbe ground of bhe reooverabitiby would be bhab 
bba mouay was a ilabti due upon a ooabraob sbill subsisoiog q aoJ’d, tba plain- 
tiif; nbati '^eecn-^ tic^ me both a simpler aed a truer auoouoa af bbe oa e bbau 
to regard bhe pr.oe as the “ oompoDsatiOQ for loss or damage oaused whioh 
□ aburally arose lu bhe u‘^ual ooursa ol things from such ortaoh, or whioh 
tne patCies knew, when they maoe the oontraob, to be hkely to result from 
bbe breaou ot it.'* To my mind the mare reoibal of tbe-e words of the 
sooMrjQ suggests bbab it was never intended, and is nub appropriate bo 
govern suah a suit, but has referauoe only to bhe quebbioo vi computing 
tlie amount ot damages allowable in a -uib where a pvty oamnifieo [202] 
by a breach o£ ooubraot seeks only to be indemuitied. That, I think, is 
not tbo oaso here : bbe plainbiffa do nob a:,k the Court to as-ess in money 
the damage sutJerod by them in con-equence ol bbe delen iauC’s broach of 
the conbraot : that has already been done by the parties ttiem-eiVoS, and 
the plaintitfs only seek to obtain Ihib particular sum of money which by 
bhe berms of the contract is now money belonging Co them m Che hands 
of the defendants. 

Forms 10 and 12 of Schedule IV of the Code of Civil Procedure of 
18B2, which was in force when the suit was instituted, afford further sup- 
port to the view that the Legislature never intended or abUmpted to in- 
validate a suit for the price of goods bargained and sold. 

The plaintiffs' suit is admittedly good unless it is prohibited by virtue 
of section 73 of the Conbraot Act. For the foregoing reasons I am of 
opinion that it is not bo prohibited, and I therefore agree that the appeal 
should be allowed with costs. 

Appeal allowed. 

Attorneys for appellants ; Messrs. Payne and Co. 

Attorneys for respondents ; Messrs, Daphtaryi Farreira and Divan. 
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APPELLATE CIVIL. 

Before Sir Basil SooUt Kl.t Chief JuHicet and Mr. Justios Batchelor, 

Parasuarampant Sadashivpani' (Oriflinaf Plaintiff), Appellant «. 

Rama bin YellaPPa and aNutuer (Orjfifinai Defendants), Liespomienis,"^ 

[1st October, lb09.] 

Rcgisiralion Ad {III of 1877), si’ch'ous 17 end 49 — Rchuise — Di'cwmfnt wcmpulanrilv 
regiitrablc — /vryi8(ru<io»i by vinUiko m a boi k^^Mistake m*l lo ejjt ci pcrliM 

— DocumfM duly rt gtst6rt d-~~Bndorscincni releasing mi>riijiigt d prop>- rty for coasidcir- 
ation tn cash’^Hcgi.^iration. 

A Toleaso whereby a father transferrod all hia rights of ownership id his 
imiuovoahlo and movoibU property iu favour of hia aou w rogi-Jtetoi not in 
[203] Book No I, but in Book No 4. that ii to aay. not in the Book kept for 
tbe registration of dooucceota oouipuisorily regidtcable under section II ol tho 
Registration AotfliL ol lb77). 

Held, that the release must bo considered as having been duly registered. 
The lather's property was capable of indentifio atiou and the oiror of the regis- 
trar in registering the doeauiontiu Book No. 4 shjuld not be allowed to afleot 
tbe patties preiudioially. 

Sorgftjt Edaiji y. Jshmardni ( 1 ) f ollowed. 

• beoond Appeal No. 8 of L09. 

(1) U89i) P J. p. 6. 
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An endorsement m^do by a mortgagee (on the back of the mortgiga-doed) 
releasing i^he mortgaged property in oonsideritioii ol a cash payment of Rs. 8^ 0 
IS a document whioh requites registra^.ioa, and not being registered was not 
aimtsssible in evUenoe Gitnet oUue redempi-ioa of the property or of the re .1 

nat ire oi the original tCbnstiofci >ii between the p ^rt’ea 

[Ref; 24 ml J ;64=19r^ M. W. N. 525=23 I. C 3.5 iregUtration in wrong book- 
valKity ; Cf 16 1. G. 103; 26 1. 0. 52; H 1 0 451 • * 

Ref: 40 [. 0 833 = 1917 M W. N 447 (anregiueced endoisement ] 

SbCoNU appeal from (jhe deoision of A. D. Brown, Assistant Judea of 
Dhajwar, reversing the decree of T. V. Kalsuikar, Subordinate Jud|e of 

fu recover possession of the land in dispute to- 
pther with mesne profits alleging that the defendant's father sold the land 
to plaintiff s grandfather Antajipanb on bha 24bh March 1879 and that the 

detundanbs took wrongful possession seven or eight years before suit. The 
su.t was tiled in May 19' '4. 

The defendants replied inter alia that the plaintiff had no right to 
institute the suit so long as plaintiff’s father was alive, that the defen- 
dants (ather mortgaged the land in suit to plaintiff’s grandfather on the 
24th March 1879 for R. 300, that the transaction was really alortgage 
though in form a ^ale, that it was orally agreed that Antajipant should 
enjoy the land for interest on Rs. 300, that Autajipant was in possession 
and enjoyment through tenants including the defendants, that the defen- 
dant? redeemed the land on the Snd October 1894 on payment of Rs. 300 
to plaintiff's uncle Dattopant who endorsed the receipt of the amount on 

the back of the deed that since then the defendants had been in posses- 
sion as owners. 

The Subordinate Judge found that the sale-deed passed by the defen- 
dants father bo the plaintiff’s grandfather was not in reality a mortgage 
that there was no redemption as alleged by [204] the defendants, that the 
suit was mamtamable and that the plaintiff was entitled to recover mesne 
profits from date of suit to date of possession. He, therefore, passed a 
decree awarding the claim for possession with mesne profits. 

With respect to the defendants’ contention that the plaintiff was not 
entitled to maintain the suit because his father was alive the Subordinate 
Judge found that the plaintiff s father had, on the 2Dd June 1903. passed 
a release to the plaintiff relinquishing his rights to the property in plain- 
tiff s favour. The Subordinate Judge made the following observations 
wjth reference to the release : — 


The defendants' pleadee oontended that the release is void as no desoription ol 
tbs pto-erby is giv?n as sta ed in seobmn 21 of the Indian Registra^on Act. I do not 

tinnk so, as no partioialar land ig meotioned bub all lands which can be identified 
when neoaagary by other evidence. Defendants’ pleader alpo oontended that as the 
release was regtstered in book No. 4 and nob in book No. 1, it should nob affect immove- 
able property. I think that the error of the Sub-Registrar should not be prejudicial 
TO the public and that the raease ah uld be considered to be duly registered (vide 
Oorobjt Edaljty. Ishwnrdas JagtvandaB.P J. I89i, p. 5l. Plaintiff aud his father 
were owners. As plaintiff’s father gave his interest to plaintiff, plaintiff became full 
owner and hence he is entitled to maintain the suit. 

On appeal by the defendants the Aseistant Judge reversed the decree 
and dismissed bUe suit holding that it was bad for non-joinder of plaintiff’s 
^ father, that the defendant was entitled to have the sale (exhibit 49) 
treated as a mortgage and nothing was due to the plaintiff on account of 
redemption. The following were some of his reasons;^ 

Plaintiff oUims that under exhibit 38, dUed 9nd June 1908 he is the exclusive 
owner of the property in suit and that his father lost all interest in the prooertv on 
the execution of that release. ^ ^ ^ “ 
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Bat exhibit 38 oontaics DO'deBoription whatever of the lands wbioh it purports to 
transfer and therefore under sect'on 21 of the Registration Aot it oould not be register' 
ed as a dooument afleoiing immoveable property.* 

The Case differs Uom Sortibjt v. Ishwurdas, P. J. 1893, p. 6 quoted by the Sub- 
Judge In td:»t o\ 9 e the land was de^O’ibed :*nd the entry of- the document in Book 
IV instetd of Book 1, was entirely the mi-tako of the Sub-Heg'strar. It was held that 
the mistake did not invalidate ihe reoistr ition. But in that oape the dooument should 
h ive been entered in Book I. In iho p esent ease the dooument ought not to have 
been aooepted tor registration at all. In litiij [20 j] Sath v. Sheo Suhvy it was held by 
the Calcutta Pull Btnoh 118 Cal. 658. that a false or msuffioient description tendered 
the registration void. In iV'irasnmma v Suhbara^iudu fid Madras 3^6) the dooument 
appears to have boon very similar to th it in the present case The executant of the 
release subsequently sold the laud oovored by the deed of release- It was held that 
the registration was not valid against ti e purchaser. If that is the law, a putohaset 
from plaintiff’s father would bo able to ooutend suorossfully that his title was not 
affeoiod by exhibit ‘3^- Tlaintifl might be a- lo to onlore the agreement against biS 
father, but the record shows that the preheat pla-ntifl a father disputes the agreement 
(exhibit 63) and is in actual posseSr^ion of a large part of the fa i ily land, as admitted 
by t-lamtiff (exoibiti 77. Uu'ier those cirounistauoos 1 tind that plaintifl's father is 
not proved to have parted with his interest in the land in suit and should have been 
made a party to this suit. 


All these roasons seem to justify the conclusion that the transaction was one ol 
mortgage. The endorsement on exhi<>it T.i not being registered the release o.^nnot be 
strictly proved. But in view of the Ookkhan Ag rioultunsis* Relief Act the point is not 
importaut. For, if an aocouut be taken, uofond.ints can prove the payment of the 
principal and as nothing then remains duo they arc oQtitlo.l to possession. 


The plaintiff preferred a second appeal. 

D, 4 Khare lor the appollautj. 

N. A. bhiveshvarkar for the respondents (defendants). 

Scott, C. J. : — The plambitf sued the defendants for possession of 
oertain land alleging that the defendants' father had sold it to the plain- 
tiff’s grandfather in l87i). 

The defendants resisted the olaim oontondiog that the alleged sale 
was a mortgage which had been redeemed in 189-1 by payment of R^. 300 
to the plaintiO’s uncle Dattopaut and that the defendants had since then 
been in possession as owners. 

It was found by both the Courts that the defendants had been in 
posses<^ion as tenants of Dattopant, the plaintiff's uncle, prior to 1894, the 
date of the alluged redemption. 

The defendants sot up a case of possession since 1893. The suit was 
filed in May 1901; so that upon the defendants’ case no question of 
limitation arises. 

The Subordinate Judge found that the defendants’ story of redemp- 
tion by payment of Rs, 300 in 1891 wasfaUoaud that [206] the endorse- 
ment appuiiring upon the salo-deod was uot a genuine endorsomenli and 


passed a decree in favour of tlio plaintiff for possession. 

An appeal wasprefovied to the A<si taut Judge who held first, that 
the plaint ff whs nob outitded to luamtaui the suit on the ground that he 
did nob prove that he was the exolusivo owner of the property olaimedi 
since lb was not shown that his father, who was still alive, had lost hiS 
interest therein ; secondly, bo helo that the deed of 1879, though on ita 
face a Fale-doed, was really a mortgage, and ho oamo to that conclusion in 
consequence of the weight he attaoi od bo the endorsement upon the sale- 
deed purporting to be made by D.ittop int admitting the receipt of Rs. 800 
in 1894; and releasing the property. Ue therefore came to a different oon- 
oulsion on the question of fact to that arrived at by the Subordinate Judge 
and in second appeal we are, so far aa his fiinding upon the taots is 
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decided in favour of fehe defendanbs in order. 
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The plaintiff olaim'^ bo be entitled to maintain this suit alone without 

the oo-operatioD of his father bv reason of a release exeoutad by his father 
in his favour on the 3nd June 190 : whereby he became the owner of the 
whole of the property in cuib. By that document his Tat.her purported to 34 
transfer to him all his rights of ownership which ha had in his tmmovea^ f- C. 688=11 
hie and moveable property. The document was presented for reoi-tratioa 
and wnc accepted by the Eagistrar but it was regi-terad not in Book No 1 *'31. 

bub in Bo- k ^o. 4. bbat is to say, not in too Book kept for the registratioa 
01 document' compuBorily regiptrable under peotion 17 of the Ragictra 
6ion Act. It is on the ground of the want of registration that the 
defendants contend that tbe plamtiff oannob be held to he the sole 
owner of the -property in que.^bion ascumiog that his case is in other 
respects a true one. The learned Subordinate Judge held that the 
error of the Sub-Registrar ought not to prejudice members of the public 
and that the release should bo considered to be duly registered upon 

Sora6;i Edalji v. Ishwardas Jagjivandan (1\ His 
[207J decision upon the point was rever^^ed by the Assistant Judge relying 

upon the oa^e of Daij Nath Tiwari v. Shso Sahoy Bhag^^t (2) and Nara- 
samma v. Suhbaray idu (3) 

In our opinion tbe view taken by the Subordinate Judge should 
prevail. The property of the plaintiff’s father is capable of identification, 
and the case in (*o far as it involves a discussion of the applioabiliby of 
sections 21 and 23 of the Regi;*tration Act is on all fours with that of 
Narasimha Nayanevoru v, Eamahnnam'i Bno (4:), in which it was held 

that the words “ my family property” were sufficiently precise to entitle 
the document to registration. The error of the Sub-Registrar in registering 
the document in Book No. 4 instead of Book No. 1 should not be allowed 
to prejudice the plaintiff. In this cooneotion tha remarks of their Lord- 
shirs of the Privy Couuoil in Sah Mukhnn hall Panday v. Sah Koondun 
Lall (5) are appropriate. Their Lordships say : — 

*' Now, considering that the regi'^brabion of all conveyances of im- 
moveable property of the va'ue of Rs. 100 or upwards is by the Act 
rendered oompuBory, and that proper legal advice is not generally acces- 
sible to persons taking conveyances of land of small value, it is scarcely 
reasonable to suppose that it was tha intention of the Legislature that 
every registration of a deed should be null and void by reason of a non- 
oomplianoe with the provisions of sections 19, 21 nr 36, or other similar 
provisions. It is rather to be inferred that the Legislature intended that 
such errors or defects should be classed under the general words 'defect in 
procedure* in section 88 of tbe Act, so that innocent and ignorant persons 
should nob be deprived of their property through any error or inadverbaooa 
of a public officer, on whom they would naturally place reliance. If the 
registering officer refu'^es to register, the mistake may be rectified upon 
ftppeal under section 83. or upon petition under section 84, as the case 
Diay be ; but if he registers where he ought not to register, innocent 
persons may be misled, and may not discover, until it is too iata to rectify 
it, the error by which, if the registration is [208] in oonsequenoe of it to 
be treated as a nullity, they may be deprived of their just rights,** 


(1) (18921 p. j. 8. 

(3) (1891) ISOal. 666. 
(8; il896) 18^Mad.v864. 


(4) (18^9 10 Mad L. J R. 101. 

(6) (1875) L. B. 2 I. A. 210 at p. 216. 
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We, therefore, bold as was held in the case of Sorabji Edalji v. 

Ishwardas Jagjivandas (1), above referred to, that the dooument must be 

ooQSidered as having been duly registered. It follows, therefore, that the 

APPBLLATB plaintiff is entitled to maintain this suit alone. 

Civil,. pQijjt (;n ba oonsid.-r6d is whether the Assistant Judge was 

a4B7o2=4 iustided in admitung as evidenoe the endorsement purporting to be made 
1 C t88=ii by Dititiopaat) relea'^iDg the property in ooosideration of a paymenti of 

Ra 300 \n 18‘J4. It is clear that a release in consideration of a payment ot 
Rs’ 300 is a document which requires registration and this endorsement 
has not been registered. The learned Assn-tant Judge seems to have been 
aware of the difficulty, for, be .ays “ the endorsement on Exhibu 49 not 
being registered the relea-e cannot be strictly proved. But m view oi the 
Dekkban Agriculturists’ Relief Aot the point is nob important. For, if an 
account be taken, defendants can prove the payment of the principal and 
as nothing then remains due they are entitled to possession ’ These 
remarks appear to be irrelevant because it was no^proved in the ease that 
the defendants were agriculturists to whom the i-rekkhan Agriculturists’ 

Relief Aot applied. 

We. therefore, hold that having regard to the provisions of section 49 
of the Registration Aot, the endorsement was not admissible in evidenoe of 
either the redemption of the property or the real nature of the original 
transaction between the parties. That being so, we reverse the decree of 
the lower appellate Court and restore that of the Subordinate Judge with 

costs throughout. , 

Decree reversed. 


84 B. 209 (=B I- 0. 594=12 Bora L R. 1). 

[209] APPELLATE CIVIL. 

Before Sir Basil Scott, Kl, Ch^ef Justice, and Mr. Judice Bat:htloT. 

JethakH.m KevaLBHAI (Original D pndanf). Appellant, v. CuorA- 
Lal CaUNIiiAL and aNuTHkk [Original ilainUlfii), Bt:spondt.nts.* 

[6th Ootobar, i909.] 

Will-^Kxecutor^Teitoior'n directwn tn ctirry onht$ (r,iaV— r.ojs suffered in courW 
of iho — Mortgt^ge — of the cxtiJi r— 

Quo OoidhiVQila'^ "'ft'lo A will and diod leaviQR him survivinp his w'dow. » 
daughti'r aud hi r h'labaud ami two grmUoup bN the ''-auEhtor. Unier thf wdl 
tho lo^t 't T ai'poiulo 1 hia wMow aud the dauchto '^ hu^b«ud ettoatf'X and 
eio ulor ami aireoud :UDODg oih- r tUiug^ t ‘at iu ord« r to re'iotu^te hi^ n.true 
bia baaiDO'^a ahould be 0 ‘rr od ou by the exi^cator ao b'ug a"* it ooabi bo o.iiricd 
on at a good pri'tit but. i-hould it appear that th*- tr*do wi 1 so *- to des- 

troy hifl ripiit iUon, Iho oxooii or rUouH stop it At tbe t me oI hie de*tb ti^e 
teetUor po'^eo eed i»d. r </h(i a ooiton Eiuoiug l.to’.ory Thi* ox outor am execu riX 
carried ou t'O buflinoflp i i the to laior'a na i e lor some time aud having ’uuod 
that lariio li thdit-OP wore mourrod in tl e oourso of the busicosg the laototy was 
m^rtgaRO I to J wiih o-Ro^sioo. The mortcaae wa* 6X00011x1 i*v the tep ator’a 
wilow as owu'r ol ihe dr a of ttor UiiudaR and by her da gh-er. I he fact 
ot tho ^vili wts domed lu the mortsHRO oouveyanoe The lanes exeoutod the 
mongvgo h> uthxiQ^ be r niv'k' auu thoir tamos were wnttou by tht* exooaloi- 
J fluod ti e uiortuug ^r ladita atd toe executor to recover the mortg »g* -deoi -nd 
obtained a oooroe. The exo^uto di' d while the suiv was peud.ng T e mort- 
gHgo property wa^ sola iinoer J's decree and w .e putcha^od by him at the court* 
Bale. Id the meauwhilo the boDOtioiaries unuer the w 11. that is, the two g aod* 


* Second Appeal No. *i03 of 1903. 

(1) [im) p. j. 6. 
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floni <5{ the te^titoc and the eons of the deoa^aed exeetitor, broucht a suit 
againat J for a deolaraMoa that the property wi-q not liable to bo sold under the 
defendanVe naorttfa^a-deoroe and fch^t the defendant bed obtained by his puf 
chase no right as against the plaintiSs' rights in the property. APPBIiIiATH 

Beld^ dismissing the oiiit, that the mortgage was by one member of the firm OiVilj. 
with the consent and informal oo-oneratioQ of the uodisolosed partnert the — 
exeoutor. who hsd the implied authority of the testator to deal with the faototy 31 B. 209=5 
in the ordinary oourse of business. The mortgage was therefore valid and I. C. 691=13 
binding on the executor as principal. Bom. h, R. 1^ 

Jtiggeewundas Keelca Shah v. Ramdat Brijboohm-Dan (1) followed, 

^ A mortgage by a trader under a testamentary trust of the te'^tator’a property 

IS refettable to his implied authority as a trustee and not to his position as 
executor. 


[210] Devitt V. Kearney (2) followed. 

• executor carrying on the trade of bis testator under a testamentary trust 
IS liable personally to the trade creditors and is entitled to use as a trader the 
trade assets of the testator. He does not violate his trust by carrying on the 
trade in oonjunotiou with his co-executor who is not named as a trade trustee. 

The trustee, though personally liable for the debts which he contracts in the 
oourse of his business, has a riRht to be paid out of the specific assets appro* 
priatod for that purpose and the trade creditors are not to be diaappointed of pay- 
ment so fat as the assets so appropriated are concerned. 


Second appeal from the deoision of W. Baker, Disbriob Judge of 
Surab. reversing the decree of J. E. Modi, First Class Subordinate Judge. 
Suit for a declaration. 


One Gordhandas Ambaidas died on the 3rd June 1896 after having 
made a will dated the 27bh May 1896. He left him surviving his widow, 
Fulkore, a daughter, Rukhmini, and her husband, Chunilal, and two 
grandsons by Rukhmini and Chunilal, namely Chotalal and Maganlal. In 
his will Gordhandas appointed Fulkore and Chunilal managers of his estate 
and gave his property to Fulkore for her life and after her bo the two grand- 
sons. Paragraph 7 of the will ran thus : — 


present I am carrying on my trade fand' business in cotton— in seed, 

cotton, gin (ning-business), dealings and transiotions, &o— inmy fown) name; and 

m order to perpetuate my name, bo continued (to bo 

name by my son-in-law Chunilal Tribhuwandas, and such trade 

Si** O'^'^tiuued (to be carried onl so long as it could be carried on at good profit. 

Bnould it appear that the trade would snfier in, such a way as to destroy my came 

(reputation)^ the said ChuniUl Tribhuwan shall cease to carry on trade in my name 

because it is my wi^h that it should not so happen after my death as to injure my 

name in any wav. The said Chunilal Tribhuwan is even at present oavying on the 

vanivat in respect of my trade and business. He is aonuaintad (with the same) in 
•very way. 

Chunilal and Fulkora aooordingly carried on the business of the tes- 
tator in his name as the Firm of Gordhandas Ambaidas for some time and 
having incurred liabilities in the oourse of their management they morb- 
^ged ^ibh possession a ginning factory of the testator to one Jebhabhai 
Kevaldas for Rs, 13,000. The [2H] mortgage was dated 29th February 
1899 and was executed by Fulkora and her daughter Rukhmini, They 
executed the document by affixing their marks, and their names were 
written by Chunilal. The document denied the fact of the will in the 
following terms : — 


Further we have cot mortgaged, sold or made a gift of the said property to any 
other person. Similarly the deceased Gordbaodas Ambaidas also has not made a gift 
Of, or sold the said mortgaged property or any other property belonging to himself ; nor 
has the said deceased made even any will of his own property. Consequently no per- 
son other than ourselves has a right (and) claim to the same ; cor has any ose a 


(1) (18il) 2 Moo. I. A. 487. 


(2) (1883)'18 L. B. Ir. 45 at p. 63. 
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The signatures of the two ladies were written thus 

The signature of Bai Pulkore, widow of Gordhandaa Ambaidas and owner o! tbd 
Firm of Gordhandas Ambaidas C I agree to what is wri'ten above. The handwriting ig 
tb^t of Obunilal Tribhuvandas. The signature is made at the request o! the Bai ; 
and the Bai has made the mark with her own hand. 

The aignatUEo of Bai Bukhmini, daughter ol Gordhandis Ambaidag. I agree to 
what is written above. The handwriting is that of Ohunilal Tribhuvandag. The 
signature is made at the request of the Bai ; and the Bai has made the mark with her 
own hand, 


In the year 1900 the mortgagee Jethabhai brought a suit, No. 158 of 
1900, on the mortgage against Fulkore and Rukhmlni and also against 
Cbunilal as executor of the will of Gordhandas to recover the mortgage- 
debt and while the ^aid suit was pending Rukhmini brought a suit No. 171 
of 1900, against the mortgagee Jethabhai for the cancellation of the mort- 
gage on the ground that it was not binding on her or her sons. The 
latter suit was dismissed. While the mortgagaa's suit was pending, defen- 
dant Chunilal died and the mortgagee obtained a decree against Fulkore 
and Rukhmini for the recovery of the mortgage-debt, namely Rs. 13, 000. 
from the surviving defendants and, in default of payment by them with- 
in six months, by the sale of the mortgaged property. The decree was 
dated the 2 1st November 1902. 

On the 23rd August 1903 Chotalal and Maganlal, the two grandsons 
of Gordhandas, brought tho present suit against Jethabhai, alleging inter 
alia that the defendant had knowledge [212] of the faot and the contents 
of the will of Gordhandas because be was instrumental in getting it exe- 
cuted, that the defendant’s conduct in taking the mortgage from the two 
ladies was fraudulent and that the plaintiff further impeached the mort- 
gage because (1) it was not for a consideration binding on the estate of the 
testator, (2) the will gave no power bo any one ho make such alienation to 
the detriment of the plaintiffs’ reversionary rights and (3) the plaintiffs* 
maintenance depended upon the mortgaged factory and there was no other 
property available for tho purpose. 

The plaintiff‘;, bhoroforo, prayed for a declaration that the property 
was not liable bo bo sold under the defendant’s mortgage decree and for 
an injunction restraining the defendaub from selling the property, or in 
the altornabivo. if the sale was allowed to bake place, for a declaration 
that the sale was to hold good only during tho life-time of Fulkore and 
even then was subject to the plaintiffs' right for maintenance and that 
after Fulkoro’s death, the plaintiffs were the full owners of tho property. 

Tho Court of first instance, the District Court and the High Court, 
having declined bo grant an inborloouoory order staying the sa’e, the pro- 
perty was sold pending tho hearing of tho suit and was purchased by the 
defendant. Owing to this oiroumsbanoo. tho plaintiff asked for a further 
declaration that tho defendant had obtained by his purchase no right 
against tho plaintiffs’ aforesaid rights in tho property. 

The defendant answered alia that tho plaintiffs' mother Rukh- 
mini having failed in her suit. No. 171 of 190 wUioh she had filed for 
herself and on behalf of her minor sons (the present plaintiffs) for tha 
cancellation of tho mortgage, tho present suit was nob filed by the plain- 
tiffs in good faith and they should not bo allowed to proseoubo it, that tha 
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»a did .0. taow 

ly oonoealed the will and renro A^f a u I^ukbmini frauduJenft- 

was destroyed by She deosased duriS hi°. ‘^e will 

off his debts as well L hose i P^viog 

and Eukhmmi borrowed Rs. iTooO fx“om' £a f ®-'^=3 

Ohunilal. Fulkore and Lkhi^ ni for being incurred by Bom. L. R. l. 

had no means of suLSnle and ^at th?'l 

The Subordinate Judge found Lit “ O'^ne-barred. 
bhe plaintiffs were minors when the t time- barred as 

transaction was not brought about bv a ^ ^ u^’ mortgage 

was also binding on tL LtSl of ’^“^er the will and 

formed that the will had been destln*^^!i^Lh k*^*^t*’ defendant was in- 
that the plaintiffs were not elnHL f alienee who took in good faith and 
dismissed ^niiiled to any relief. The suit was therefore 

gage SL“norvlfid ‘bat the mort- 

to toe plaintiffs in the following°llri7.l^®‘^ 

that thealienation°to'dfieL*'ant^hold'a^goo^^^ odiI the declaration sought for, vti., 

IS subject to pUiutifis’ right of maintenanoB that hfe-time of Falkore, and 

property and ihat defendant had obfc;iin«fi hv are the full owners of the 

tifis' above-mentioned ^hta the the plam- 

ftand“ nTwaa' without nonle otThVwto^ ‘^be 

done to the minors. 1 think it would *hfl ^ 

Buit. I therefore direct that each patty should beL its own o^sts”'^' 

ClLm an/chunUaUn\l?oo®^^^ VtT liabTlUi6s°l® e^inoLfeVby 

makes ‘be business of the testator 

that he avli^edlv contracted and it makes no diflerenoe 

busineL T ofTh Kk as executor (page 18161. The remedy of a creditor of the 

Pecsonluv and^nof of ^he testator is against the exeouto? 

terly oa«iea oli thn ‘be deoeased. But when the executor pro- 

the assets whinV, of the deceased, he is entitled to be indemnified out of 

^-‘betwise properly applied for Ihe 

and tuheyTo“so °^"y the trade of the testator 
great risk ^elen tLupWh ““m®' ‘b® Pmteotion of the Court of Chancery, they run 

bnsineafl nf ^ a direction that they should continue the 

poses of thVllulr «■ >“ t'ade be beneUoial the profits are applicable to the pur- 

Will brnersVnaTiv failure ol assets, 

ator's de«h tone contracted in the busmesa since the test! 

executeM ahonfl present case we have a direction ^n the will that the 

lixereifl n carry on the businesa of the testator, but on page 1689 of Williamfl 

i a case reported very similar to the piesent one {M'ffetiite v, dchn i Be &. M, 
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»na G. 74D iu which it f in the®ta°e of mor: 

Bh^U be catriel oq, does aot o! naell aalbotize deoeiae • not does suoh a 

of the th 3 \estator’a dob'3 shall ba paid, aathorizo a 

SageThlfreir m the trade, for the patposea 

of oartving it on. i a • 

Tf miffht be areuod that in the present aae the ginning factory was employGd m 
It might be atguei li a alienation in the will and of the ptinoiploa 

the trade, but lu ^ Falkore as executor had no authority to mortgage the 

referred to above, 1 . :nou„ed in carrying on her husband’a buainesa, and 

iK’St “ir,r:,s ‘z‘£z: rr«t.i 

transaction is nob binding on them. 

The defendanti preferred a second appeal. 

Covaji Tvith L. A. Shah for the appollanb (defendant)). 

Setalvad with M. N. Mehta for the respondents (plambies). 

SouTT, C J. The material faots of this ease are as follows. 

Gordon Ambaidas died in June 1896 leaving him surviving 

Fulkore, his daughter Rukhmini, her husband Chunilal and two grand 

'“""'’SS'Bytis Sited the 27bh of May 1896. he appointed Chunilal 
and Fulkore his executor and executrix and, after ohargmg his estate 
with the maintonanoe of his widow, daughter and grandsons and provid. 
ing for the performance of certain funeral ooromonies direoted tl«t hB 

carried on at a good pro6t but should it appear that the trade would s^et 
80 as to destroy his reputation Chunilal should stop it. The testator then 
cave his widow Fulkore a life-interest in all his property with a prohihl. 
tion against alienation with remainder as to his property which might 

remain over after her death to his grandsons. 

At the time of his death the testator possessed tnUr alia a oottou- 

ginning factory at Sabergaum in the Surat District which was used in 

his business. , , , . • lu-. 

After his death Chunilal and Fulkore carried on the business m the 

testator’s name. In February 1899 having, as is found by the lower 

appellate Court, incurred largo liabilities in the conduct of the business 

they mortgaged the ginning factory with possession to the delenoani 

Jethabhai for Rs. 13.0U0 and interest thereon at 9 per oent. per auam. 

The mortgage, in oonsequonoe perhaps of a desire on the part of C^nUai 

to escape liability as a mortgagor, was executed by Fulkore desonb^ es 

owner of the 6rm of Gotdhandas Ambaidas dealing in cotton ana 

Rukhmini described as “ daughter of 'Gordhandas Ambaidas of the same 

estate.” The ladies executed the mortgage by affixing their marks, and 

their names were written by Chunilal. The mortgage was attested y 

four witnesses. , , . 

The mortgage stated that the deceased Gordhandas had not mwe 

any will of his property and consequently no one but the ostensible 

mortgagors had any right or claim to tho same. The consideration was 

stated to be received as follows; — Rs. 6,909-3-3 claimable by tho firm o 

Motibhai Ambaidas from the firm of Gordhandas Ambaidas paid o£f by we 

defendant ; Rs. 2,709 claimable by Jagjivaudas Bhagwaudas from the 

aforesaid firm paid by tho defendant ; Rs. 764-8-0 olaimable by MotibhW 

Lalbbai from tho said firm paid by the defendant ; and Rs, 3,6l6-9'i 

leoeived in cash in order to pay ofi other debts of the firm. 
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[216] The lower appellate Court has found that the oonsideration iggg 
was paid subatantially as stated in the mortgage deed and that the defen- OCX. 6. 
dant was deceived by the misrepro^entations of Fulkore, Chunilal and — 
Knkhtnini into the belief that the wili of the testator had been destroyed, 

In the year 1900 the defendant brought a suit on the mortgage 
against Fulkore and Rukhmini, Chunilal being joined as a defendant as si B,S09*B 
executor under the will. About the same time Rukhmini. without join- I. 0.* 591^131 
ing her sons as parties, sued the present defendant for a declaration that ®***®*^* R*f. 
the mortgage did not affect her rights or those of her sons. Her suit was 
dismissed for want of parties, but in the mortgagee’s suit a decree was in 
November 1902 passed in favour of the present defendant against Fulkore 
and Rukhmini, Chunilal having died pendente lite. The decree was for 
payment of Rs, 13,551 and interest at 9 per cent, per annum and costs, 
and in default of payment within six months, for sale of the mortgaged 
property. It was confirmed on appeal to this Court. The property was 
sold under the decree and was purchased by the mortgagee for Rs. 11,000, 
leaving a balance due to him of upwards of Rs. 8,000. The present suit 
was instituted by the sons of Chunilal before the sale took place praying 
for a declaration that the property was not liable to bo sold under the 
mortgage decree and for an injunctioD restraining the defendant from sell- 
ing the property or in the alternative, if the sale was allowed to take 
place, then for a declaration that the alienation was to hold good 
only for and during the life-time of Fulkore and even then was subject to 
the plaintiffs’ right of maintenance and that after Fulkore’s death the 
plaintiffs were the full owners of the property. 

As the Court of first instance, the District Court and this Court 
successively declined to grant an interlocutory order staying the sale, 
the plaintiffs added a pray^er for a further declaration that the defendant 
has obtained by his purchase no rights against the plaintiffs' rights in the 
property. In the first Court the Subordinate Judge dismissed the suit, 
bub in the District Court the decree was reversed and a declaration 
was made that the alienation bolds good only during the life-time 
of Fulkore aud is subject to the plaintiff’s right of maintenance, [217] 
that the plaintiffs are the full owners of the property, and thaii the 
defendant has obtained by his purchase no rights against the plaintiffs’ 
rights in the property. 

From this deoree the defendant has appealed. 

Although both Fulkore and Chunilal were joined as party defendants 
to the mortgage suit, it has not been contended that the estate and the 
beneficiaries are bound by the mortgage decree. 

For the respondent it has not been suggested that the continuance of 
the business was unauthorised in the events which bad happened. Chunilal 
was indeed under the will the only person who could decide whether or 
not the business should be stopped. 

It is well established that an executor carrying on the trade of his 
testator under a testamentary trust is liable personally to the trade credi- 
tors and is entitled to use as a trader the trade assets of the testator. He 
does not violate his trust by carrying on the trade in conjunction with 
his co-executor who is not named as a trade trustee. 

In Ex parte Garland (1) Lord Eldon, discussing the position of an 
executor carrying on his testator’s trade under such a trust, said : " The 
ease of the executor is very hard. He becomes liable, as personally 


(1) (1801) 10 Ve9. JuQ. 110 at pp. 119-120. 
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1009 responsible, to the extent of all his own property ; also, in his person ; and 

OoT. 6. as ho may be prooeeded against, as a bankrupt; though hois bub a 

AFPStIlatb plaoos himself in that situation by hie own ohoioa ; judg- 

OiTiu himself, whether it is fib and safe to enter into that situation, and 

oontraob that sorb of responsibility As bo oredibors, subsequent to the 

® of the testator ib is admibbed, they have the whole fund, that 

Bern L, ^ 1 1*^ trade; and in addition they have the personal responsi- 

‘ biliby of the individual, with whom they deal; the only security in ordi- 
nary transactions of debtor and creditor. They have something very like a 
lien upon the estate, embarked in bhe trade. They have nob a lien upon 
anybhing else : nor have croditors in other oases a lien upon the effects of 
bhe person, wibh [218] whom they deal; bhough, through the equity, as bo 
bhe application of the joint and separate estates to the joint and separate 
debts respectively, they work out that lien.’' 

Bjx pcirtc Bultfi} ficd (1) shows that the introduotion into the business 
by the trustee executor of a oo-exeoubor not authorised to carry on the 
trade does not affect the rights of the trade creditors. In that case a sole 
trader directed by bis will that it should bo lawful for his widow bo 
employ iifi.OOO in continuing bis business and he appointed her and his 
son executors. Alter the testator's death bis widow and son continued his 
business and became bankrupt. A person beneficially interested in the 
assets which had been employed by bhe bankrupts sought to prove in 
respect thereof against their joint estate but it was held that to the extent 

of £6,000 no such proof could be allowed, for bho employment of the 
£6,000 was authorised by the will. 

The nature of the trade creditor's right against bhe assets properly 

employed by a trust trader is thus^ stated by Sir George Jossel in 2n ra 

Johnson (2) : The creditor who trusts the executor has a right to say * I 
had the personal liability of the man I trusted, and 1 have also a right to 
be put in his place against the assets that is, I have a right bo the benefit 
01 indemnity or lion which he has against bhe assets devoted bo bho pur- 
poses of the trade.' The first right is his general right by oontraot. 
because ho trusted bhe trustee or executor : he has a personal right bo sue 
him and bo get judgment aud make him a bankrupt. The second right is 
a mere corollary to thoso numerous oases in Equity in which parsons are 
allowed to follow trust assets. The trust assets having been devoted to 

get ^0 benefit of bho trade without paying bho liabilities; 

the truTtL^"*^^ orodifcor, so bo speak, as I understand ib, in bhe plaoe of 

rn Sf/mons (3) Lord Selborno, referring to Ex park 

Johnson, states the principle to be that bho 

the ^" [219] oontraots in 

appointed of payment so far as the assets so appropriated are oonoamed. 

ro-sbabemont of bhe main 

facts of this case will show that the plaintiffs’ suit must fail. 

korG?alSn * ^ oonjunefcion with his co-executrix Ful- 

«■ ;i’ ^ business and emplovs therein the 


ID (len) DbOm. 570 
W (1S30) 16 Oh. D. 518 »t p. 56X 


l») (1881) 86 Oh D.aiJ »k p. 9i3. 
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defenaanft on the Pecurity of the ginning factory uped in the business 
The ginning factory is worth le^s than the sum advanced by the defen- 
dant. The plaintiffs as beneficiaries of the testator, seek to deprive the 
defendant of the benefit of the assets so come into his possession. 

The argument advanced on behalf of the plaintiffs was really an 

attempt to take advantage of the fraud perpetrated on the defendant by 3*®- 209s=i 
the plaintiffs’ father who was personally liable for the debts which the 
defendant was induced to pay off. It was argued that the defendant took 
nothing by the mortgage since the ostensible mortgagors as widow and 
daughter took no interest in the property, Gordhandas having died testate: 

that Fulkore s interest as beoefioiarv under the will was subject to a 
restraint upon alienation : and that as executrix she could only mortgage 
the testator s property in conjunction with her co-executor Chunilal 
because she had nob taken out probate and so could not act alone under 
section 92 of Act V of 1881. In our opinion the existence of the mort- 
gage-deed strengthens rather than weakens the defendant’s ca'^e. 

The mortgage was by one member of the firm with the consent and 
informal co-operation of the undisclosed partner Chunilal who had the 
implied authority of the testator to deal with the ginning factory in the 
ordinary course of business. The mortgage was therefore valid and 
binding on Chunilal as principal: see Jugoeewundas Keelca Shah v. 

Ratndas ^fijhoolc'an Dcts(l), A mortgage by a trader under a testamen- 
tary trust of [220] the testator’s factory is referable to his implied 
authority as a trustee and not to his position as executor. See the judg- 
ment of Mayi 0. J., in Devitt v. Kearney (2). 

We set aside the decree of the District Court and dismiss the suit 
with costs throughout on the plaintiffs. 

Decree sai aside. 


3i B. 220 f=i I. 0. 843=11 Bom. L. R. 1372.) 

APPELLATE CIVIL. 

Before Sir Basil ScotU Kt.y Chief Justicet and Mr. Justice Batchelor. 

SiYL.VL Jethabhai, Plaintifft v. Bhikha Ramjan, Defendant.* 

[15bh October, 1909.] 

^ehkhan AgricuUufisti* Belief Act iXVII of 1879)* sections X2 and IS—Eetrospectivs 
effeci^lndehtedness existing at the date of the passing of the Act as well as future 
indebtedness. 

Tba plaintiS sued to reoover from the defendant a certain sum due nn a 
money bond, dated the 17th May 190A. The suit was cognizable by < he Court 
in its Rmall Cause juris'^iotion. The bond sued on was passed in adjustment 
of an existing debt which ilself was tba balsnoe due on previous advances. 
Some of the proviaiona including sections 19 and 13 of the Dekkhan Agriouh 
torista* Relief Act ‘XVTT of l'^79) were made applicable to the district on the 
15th Auffuat 1905 and the Present suit was filed on the 2fith March 1903. Aa 
the several advances which led to the bond were prior in date to the applica- 
tion of the provisions of the Dekkhan Agriculturists' Relief Act iXVII of 1879) 
to the district, the following question arose : — 

“Whether seotiou 13 of the Dekkhan Agriculturists' Relief Act fXVII of 
18791 is retrocpeotive so as to apply to the case of transactions entered into 
before the date of its extension to the district but the suit in respect of which 
is instituted after that date ?’’ 


• Civil Reference No. 5 of 1909. 

(1) (X841) 2 Moo. I. A. 487. (2) (1888) 13 h. B. Ir. 45 at p. 52. 
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Held m th® affirmatWe that geotion 13 of the Aot is retroapeotive. 

SeofcinnB 13 an^ 13 of the Dekkh^n ARrioulturistg* Belief Aot (XVTl of lfl79) 
show that it was the intention of the legiglatnre to ooen up all traa«actioai 
between the parties having a bearing npon the claim out of which the suit 
arifleg from the very oommonoement This in one of the means adopted bv th« 
lecifllatare to O'^rry out the intention expreggod in the preamble of relieving 
the affriouUural olasseg from iadebtf*dne98 existing at the date of the passing of 
the Aot as well as future indebtedness. 


[221] Brfrrknoe un*lar Order XTjVI, Rule I of the Civil Procadure 
Code (Aot V of 1908), by J. N. Bhatb. Subordinabe Judge of Borsad in bha 


Ahmedabad Disbriob. 

Small Cau^e suib. 

The plaintiff sued the defendant, who was an agrioulturisb, to recover 
Rs. 48 inoliiding interest due on a money bond for Rs. 31, dated the ITth 
May 1904, passed in adju^^tment of an existing debt. The original 
advances amounted bo Rs. 91-3-9 in 1896 and they were followed by 
further advances. 

Section 13 and several other sections of the Dekkhan Agriculturists* 
Relief Act (XVII of 1879) were extended to the Abmedabad District on 
the 15th August 1905 and the present suit was instituted on the 26th 


March 1909. 

As the advances which resulted in the passing of the bond were made 
before the application of sections 12 and 13 of the Aot to the Abmedabad 
District, the Subordinabe Judge referred the following question for 




authoritative deoi^^fon under Order XLVI, Rule I of the Civil Procedure 
Code (Act V of 1908) 

** Whether section 13 of the Dekkhan Agriculturists* Relief Aot is 
retrospective so as to apply to the oa^o of transactions entered into before 
the date of its extension to this district but the suit in respect of which 
is instituted after that date ?” 

The opinion of the Subordinate Judge was in the affirmative. In 
making the reference he observed as follows ; — 

If sootion 13 wore to apply and account taken in the manner laid down by it the 
plaintiff cannot recover more than Bq SS-S-O, Tf it were not to apply, the plaintiff 
would be enlitlod to recover Bg. 48, the foil amount of the claim. 


The plaintiff’s pleader reiving on I. Tj B. 31 Bom. 6S0 contends as follows 

1. Afl geotion 13 of the Dekkhan Agrionltaristg’ Bel’of Aot is hoM not to be re- 
trospective, it cannot apnly to the case of a transaction entered into before the data of 
its extension to this district, notwithstanding the fact that the suit wsl instituted 
considerably after the date of the extension of the section. The Full Bench ruling 
in I D, R. 31 Bom t^30 deoidas that the last sixteen words in section 19 o! the 
Dekkhan Agr’ouUuristg* Belief Aot ‘ and secondly with a view to taking an account 
between such parties in manner hereinafter provided.’ and sections 13 and 71A are not 
testrospeofcive and do [2’2] not apply to suits instituted before the Dekkhan Agricul- 
turists’ Belief Act came into force. This is the rationale of the decision as appears from 
the fact that when the oa^e was being argued, Chandavarkar. J., remarked that the 
sections in question did not merely affect procedure but that they affected rights and 
so oould not have relro-p^otiv*' effect Knight, ,T , also said that the taking of account 
might be a matter of a procedure but that the enforcing nf scoounts wsg not. These 
remarks in effect uphold the opinion of fhc Subordinate Judge at Thana to the effect 
that the provisions in question should act have " retrospective effect or apply lo 
pending suits," as tbo creditor had certain vcotod rights under the law in force before 
the eTtonsiou of the l^kkhan AgriouUurista' Belief Aot 

2. There is no reason why the case of a pending suit should be distfnguished 
from one in rospeot of which no suit was ponding, if the transaotiona in both the 

oases ware entered into before the date of the application 'of the Act. Brccm in hie 

Jjegal Maxims (page 24, 7th KOition) when discussing the maxim '* A’tra conjftfulio 
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inturis forman imponere dehet non prateritia *’ sava fliaf » t a a 

away or impairs a vested right acquired under existfnff lala J ^ statute which takes . * 

v.lr’o W"' ■•>'“»•">!- S! 

the following passage at page 2U in IT B 2 Bom V4ri'“‘° »• 0 843=11 

of a^io'll^nr “hf "■ 

by the words, ‘ no action shall be brou^t « maintain d ’ on extinguished 

^Sn’din^oblig^a”*" ‘I*® ‘i»>e of generaUng a iJgau'ghrlTd'^oot- 

01 eettion VoUbrGl''er°aVcl:;::s“itfx ‘•'® 

have his case decided according to itw as^t ex stid before “t^^ com?nl“ -‘f 
eectmns 12, IS and 71 A of the%ekkhan AgrioaTturisl^BeBeftt in“k^ ®' 

The defendant who is in gaol was not represented by a nleader owiri» vi j. 
poverty. The Government Pleader represented the nlaFntfff a = • 

Mr. Bhanabhai argued the ease for the defendant as tollows : ”»»cms cnnoj 

[223] 1. The ruling in question (I. L. B. 31 Bombay 680) is not oorreot Looking 
to the course of decisions as to the retrospeotivity of seotion 174 of the Bengal Tenancy 

Of fh« B«nri"T n °“® T d^oi^ion. The question whether section ?74 

of the Bengal Tenancy Act was restrospeotive, was first answered in the nevafiira 

Pull Bench of the Calcutta High Court in I. L R. 14 Cal 636 on the gfound tha? 

that seotion conferred upon ludgment-debtors a new right which they did 00^0003080 

22 Cal * 7 R 7 ° decision was held wrong by another Pull Bench in^ D r 

22 Cal. 767 which also upset another Pull Bench ruling in I.L R 21 Cal 940 aa to 

see ion 310A of the old Code of Civil Procedure not being retrospeotise Thus Toth 

seotion 174 of tbe Bengal Tenanoy Aot and seotion 81 OA of the Civil Ptooedufe Coda 
were ultimately held to be retrospective. ® 

p .4 seotion 310A of the Civil Prooedura 

Iftftfi ^ V 0 ° the lines of section 174 of the Bengal Tenanoy Aot VIII of 

188ft which has been passed in the interest of another unfortunate class • the rooB 
^nure holders who^e lands were liable to be sold for arrears of rent !□ the Pull 

Beuchrul.Dgof I.L. R 14Cal. 63fiitwasflaid that if the language used had con 

legislature to make it retros- 
pective, it would have been so interpreted. Though on the one hand Mr D A Kharp 

argued before the Pull Bench in I. L R 81 Bom. 630 that section 12 of the Dekkhan 

procedure and rights so inextricably that it was not 
^gaible to separate the one from the other and to give rabrogpeotive effect to it U 
May be argued on the other hand that this inextricable mixing of the two amounts 
r implication of the kind mentioned in the Pull Bench ruling in I L. R. 14 

tal. 636 U the legistature in order to relieve agriculturists directs the history and 
merits of their oases to be gone into for two purposes and if the history of a case 
mpnes an inquiry into tbe past why should it be supposed that it intended such an 
inquiry for one purpose in the case of contracts and other traosaotions euterel into 
A extension of tbe Aot and for both the purposes in the case of contracts and 
ocner transactions entered into after the extension of the Aot. 

8. No doubt the general rule is that a statute is not to be retrospectively 
enroroed. There is, however, another principle referred to by West, J., in a case under 
ine Uekkhan Agriculturists’ Belief Aot ff. L. R. 8 Bom. 840) which requires lo be oon- 
mered the principle “that a law passed to promote some important public interest 
may be given on that account a retrospective operation if necessary, as the rule 
against such operation rests itself on suoh a general public interest, which may, 
under the oiroumatanoes be deemed of less importance than the one embodied in the 
statute.*’ The learned Judge adds: “The purpose of the Dekkhan Agriculturists’ Relief 
^t was Undoubtedly to aheild the property of agriculturists agaiogt their creditors and 
n we cannot but see was oonsideted [23^] by the Legislature one of great 

a?f auomaloaa provisions of the Act to be aooount- 
lor. Saoh a purpose so manifested we oannob suppose to have extended only to 


601 


B y— 76 


4 


84 Bom 225 


IRDUJS HIGH OOURl BBPOBT8 


[¥ol. 


1908 

GOT. 16. 
iPPEDLATB 

CiVlIi. 

34 B. 220:=4 
I. C. 843=11 
Bom. L. R. 
1872. 


the oases of attaohmenta made aftet the Act had opme into foioe. No intelligiblo 
reason could we think be assigned for suob a distinction" tp. 347). In 7 Bora. Ij. R. 
497 at p»ge 518 Batty, J , refers to the passage and says when the maxim Salui 
populi SHprema lex applies and the aim of an Act is to promote important public inte- 
rests. private interests may iustifioably be 9ub:)rdinated and a oonstruotion necessary 
to eSeotuatc the intention of the Legislature must be given oSeot thereto. In the 
case of the Dekkhan Agrioulturists' Relief Aot the point was not whether it created 
new rights but whether expressly or by direct implioation the legistature intended 
both tbe things mentioned in section 1’2 thereof to be done retrospectively or only 

one of them. 

4. i ho ruling in question (I L. R 3l Bom. 830) was arrived at in the case of a 
pending suit and so it cannot apply to a oase'like the present where the suit wag insti- 
tuted after the coming into force of section 13. The plain meaning of this section ig 
to affect all trauflaotions whether made before or after the Aot came into force- Bat 
there is nothing to clearly show that it was intenied t) operate in pending suits. 

These arguments give rise to the following question : — 

Whether section l3 of the Dekkhan Agriculturists* Relief Act is relrospeotive so as 
to apply to the case o‘ transactions entered into before tbe date of its extension to 
this di'triot but the suit in re-peot of which is instituted after that date ? 

The question thus formulated does not appear to me freefromdoubtanddiCS- 
ouUy, but as It is very important atlecting the interests of agriouhur’9ts and ig 
likely* to arise now and then, with ditfidonoj I venture to submit it with the following 
ob?er«'atioD9 : 

The iraportmt question for consideration seems to be : what doss I.L R. 81 Bom. 
683 aoiually decide? Does it decide that the Ust sixteen words of section 12 and 
sections 13 and 71 A of the Dokkhan Agriculturists' Relief Aot are abs dutely non-rettos- 
pootivo or does it d-oide that they are only partia ly non- retrospective so as not to 

apply to the case of a pending sain The o.^se was one of a ponding suit. All that 

their ordships «aid «iuri g the course of the ar*:umont or in the judgment had refet- 
enoo to this dse of a pen ling suit. That a stituto m ly be only piriially retrosp otivo 
appears from the following passage in Maxwell on the Interpretation of Statutes {iih 
Edition, 905, page 322): — 

**P>rit is to bo observed that the retrosnootive efioot of a statute may be 
partial in its operation. Thus it has been said that section 85 of the Divided 
Parisbes Act. 1876. which oootains a dde of transmitted status in reUtion to 
settlement, is to bo considered as fully rotrospeotivo for all purposes, except 
[ 225 ] only as regards adju uo.itions made before the oommonoement of tbe.^Ot:flO 
that for ibe purpO'O of determining the settleraont of children born alter it may 

bo that their father's pottlement is govercolby the section even though hia settle- 
ment for the purposes of his own removal is not nffeotod by it " 

Agiin West, J., in In ro i?a<an8* ffaliduj* and others fl. L. R. 2 Bombay 148) at 
page 2i0, says: 

“ Tbe general principle of non-rotroaolivity of new laws need not be insisted on. 
On tbe ( tbor hand there is in one sense an clement of retroactivity in all laws sinoe no 
law can operate except by obangiug or ooutroUiug what would ol«o have been difierent 
oa^abilitiGfl or a difleroot sociuonoo of acts and events having their roots and motives 
in the pa^t It would bo more iinportmt for praotidl purposes to distinguish it 
possible the oa'^cs and tho senses in which the loosely expressed principle ooes and does 
not apply and to ascertain t'^e oioi’ptions to which it is subject Th *t, as has oooasion- 
ally boon argued, there is somoihiug un-wors illy and cssouti *Uy wt ng and unjust in 
retrospective laws is n t to bo admitted. The principle has indeed been accepted ss a 
fundimoDtal one in the written constitutions of some states, but it is properly 
rejooied by Wiilos, J , in tho case of /’/uiii^i.s v Euro ib. R 6Q B., p. 33) and by 
Dr. Lushington in tho “ 7ro»i«r<ft'S ’’ For tho legislator tho question is always one o! 
tho bigh*>t as against the lower or of tho general against the pariioulat interest. For 
the judges the question is siuiply as to tho true intent on of me Logiglature.'* 

There is tbe further rule ** that a stituto is not to bo oonstruod so as to have i 
greater rotrospeotivo operation than its language renders ueoessary Even in oon- 
Btruing a scobiou wbioh is to a oertain extent rotrospeotivo be maxim ought to be 
borne m mind as applioablo wheuovor tbe lino is reaobod at which tbe woids of the 
seotion cease to bo plain *' (Maxwell on tho Intorprotation of Statutes, p. 833, 
4th edition. 1905). 

Applying those prfnoiples to tho seotion in question it appoirs that though the 
words of it oonvey that the seotion is meant to have rotrospootive efieot they do BOt 
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show whether it was iteant to include oases of pending suits. Courts ate reluctant to 
extend the application of a statute or its section to the case of a pending suit unless it ^ 
olearly appears that it was the intention of the legislature to so apply it The Legis- 

lature may intend a section to operate retrospectively and yet may not intend it to 

operate on pending suits. Section 13 of the Dekkhan Agriculturists' Relief Act appears 
to be a section of this type. In my opinion i. L. R- 3i Bom 6..0 while deciding that 

the la'^t sixteen words of section 12 and sections 13 and 71A do not apply to pending oa u 

suits leaves their retrospeotivity otherwise untouched notwithstanding the face that 5* 
the Subordinate Judge and their Lordships of the High Court daring the course of the u 
argument made general remarks to the efieot that the sections were not retrospective 
Though their ren^ arks were general it cannot be forgotten that they were made in 
relation to the case of a pending suit. 


[226] The fact that a pirtioular statute or a section if it is retrospective will not 
necessarily make it applicable to the case of a pending suit. The question would still 
have to bo considered whether it is so far retrospective as to apply to pending suits 
If there is no such intention appearing section 6 of the General Clauses Act will apply 
if the new enactment repealed any existing one. If the new enactment altered any 
existing law without repealing any enactment the principle of law enunciated in the 
Oujrat Trading Gompany v. Trtkamjt Veiji (3 Bom. H. 0. R. 45) and followed in 
10 Bom. L. R. 625 will apply. In the last case the ruling in Fatamabthi v. Ganesh 
(I. L. R. 3i Bom- 630- seems to have been interpreted as deciding no more than that 
the last sixteen words of section 12 and sections 13 and 71A are not retrospective so as 
to apply to a suit instituted before the Act oame into force in the particular district 
(p. 63d) : thereby the meaning is conveyed that they are otherwise retrospective If 
the view of their Lordships in 10 Bom. L R 625 had been that I. L. R. 81 Bom* 630 
decided that these seotiOQS were absolutely non-retrospective there would have been 

no necessity to set aside the order of the lower Court permitting withdrawal of the 
suit. 


In I L. R. 17 Bom 289 a question arose whether section 31, clause 2, of the 
Talukdats' Act (Bom, Act VI of 1888) was retrospective in operation. In this case a 
decree upon a mortgage bond was passed on 15th August 1887. Ihe property was sold 
on 5i.h August 1-89 bat the Collector refused to confirm the sale for waut of sanction 
of the Governor, the ialukdars' Act having oome into force on the 26th March l8o9. 
The High Court held that the section was not retrospective and that the sale should 
be confirmed though no saaoiioa had been obtained. 

In 1. L, E. 19 Bom 80 which also is a case on the same section of the Talukdara’ 
Act the mortgage was exeoutc^d before the Act oame into force, but a decree for sale 
was passed after its coming into force, it was held that no sanction of the Governor 
was necessary. 

In I. L. R. 20 Bom. 565 the oorreotness of the above ruling was doubted. It was 
however explained and its correctness maintained by Banade, J., in i L. B. 22 Bom. 
884 on the ground that it was presumably the case of a pending suit. In the last 
mentioned ease the mortgage was executed in 1883 and a suit on tee mortgage was 
brought in 1893. The District Court held that section al, clause 2, of Bombay Act VI 
of 1888 did not apply as the mortgage was eSeoted prior to the passing of the Act and 
BO passed an order absolute for the sale of the mortgaged property. The High Court 
reversed the order holding that the section did apply. The case in 1. L. B. 19 Bom. 80 
was assimilated to the class of oases referred to m 1. L R. 17 Bom. 289 on the ground 
that the suit in 1. L, R. 19 Bom. 80 was presumably instituted before the date of the 
application of the Act. Ranade, J.» observed — > 


** There is no particular reason to distinguish oases in which a decree has been 
obtained from those in which proceedings had been presumably instituted before the 
Act oame into force. In Doollubdast v. Ramioli (5 Moo. 1. A. 109; [227] their Lord- 
Bhips of the Privy Council bad to oonsider^how far retrospective efieot could be given 
to the provisions of an Act of 1848 which declared that * ail agreements by way of 
wager shall be null and void’ and it was held that this prohibition did not afieot the 
validity of existing contracts at all events not those contracts on which actions had 

already been brought before the new Act came into force (The italics 

are mine.) In Shah Kahdass 'V. Chudasama (P. J. for 1895, p, 428) as the encum- 
brance was a date prior to the Act but the suit was instituted long after the Act 
oame into force, a decree was passed for the amount due, but its enforcement by sale 
of the property was made Bubjeot to the provisions of section 89 of the Transfer of 

Property Act which would, it was observed, make it possible for the creditor to obtain 
sanction of Government before the sale actually took place.'' 
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The above deoisiona on seotion 31. olaaae 2. of the Talnkdarg' Aot show that 
though the seotion was expressly held not to be retroapeotivo by one Bench, it did not 
come in the way of another Bench holding aabsequently that the section did apply to 
a oa^o in which the suit was instituted after the oonaing into force of the Act though 
the transaction sued on waa of a date anterior to its coming into force. 

On the strength of these decisions it may be argued that though seotion Ih of the 
Dekktian Agiioulturists' Relief Act is held not to be retrospective in 1. Tj. S. 31 Bom 
the decision would be DO bar to the applicability of the seoLion to the case of a* 
transaction which, though entered into prior to the coming into force of the seotion 
in this district, was sued on alter its ooming into force. 

For the above reasons I think that the ruling in I. L, R 31 Bom. 630 does not 
come in the way of answering the question I have framed in the affirmative. 


If however my intorpretition of the ruling in 31 Bombay be not correct and it be 
interpreted as deciding that section 13 of the Dekkhan Agrioultarist^’ Relief Act is 
absolutely non-rotrospeotiva the arguments in favour of the retrospeotivity of the 
PCotioD appear to be very cogent and it is for their Lordships to consider whether 
another Full Bench should not intervene. Under this latter interpretation it eeamg 
difficult to make a distinction between two oases of contracts both of wbioh are enter- 
ed into, say a year before the coming into force of a seotion authoritatively ruled to be 
a provision not of ptoo.dure law but of substantive law but one of which was su»'d on 
the day preceding, and the other on the day of, the ooming into force of the section. 
To make myself more clear, suppose a provision of substantive law comes into force 
00 August let, 1905. A suit is filed against B by A on July dist. 1905, and another 
against G on August Ist, 1905. The contracts with B and 0 both wore entered into 
on let September 1904. The High Court in the former case rules that the provision is 
of substantive law and afleota a vested right, therefore the new law cannot operate 
retrospectively. The rationale of this ruling is that A and B omtraoted on Ist Septem- 
ber 1904 with reference to a particular state [228] of things. They did not know 
that the interest agreed to could be out down. Does not the same reasoning apply 
to the case of A and 0 who also entered into a similar contract on Ist September 


According to the usual canons of ooustruotion governing such ei'actmenta as the 
Dekkhan Agriculturists’ Relief Act everything must be done in advancement of the 
lomedy oouaistently with the plain language of the Legislature so as t 3 afford the 
utmost relief which the meaning of the languago can allow. It appears from the ruling 
in 10 Bom. L. R. 745 that section 13, Dekkhan Agriculturists* Uelief Act, has of neces- 
sity to bo applied to all oases the history and merits of which have been inquired into 
under seotion 12 of it. Thus the application of the two sootious is oo-cxtonsivo. If this 
view la ootreob there is a oonfliot between it and the ruling that the last sixteen words 
of seotion 12 and sootious 13 and 71A are not retrospective. 

On a ooneideiation of the arguments for the plaintiff and the defendant and for 
the reasons above sot forth. I would answer the question frame i in the affirmative. 

The refareuoe was argued before Sir Basil Scott, C. J., and Batohe- 
lor, J. 

T. li. Desoii {amicus ouvia') for the plaintiff : — So far as peudiog suits 
are oonoerned this Court has, in its Full Benoh ruling in Fatmabibi v, 
Ganesh (l), held that the last sixteen words of paragraph 3 of seotion 12 
of tho Dekkhan Agriculturists’ Relief Act are not retrospective. We sub- 
mit that section 12 applies only to transaobious entered into after the 
provisions of the Aot wore extended to tho Ahmedabad District Thera 
are no decided cases either way, therefore reference will have to ha made 
to the canons of oonstruotian of a statute. Tho Privy Coouoil have held 
in Doolubdass v. Eamloll (2), which was a ease of wager, that a new 
statute cannot affect a transaction entered into before it was enacted, at 
any rate it cannot afloot a transaction in respect of which a suit is already 
brought. In the above case, the suit was brought before the particular 
Act was enacted but therein there is an expression of general opinion that 
anterior trangaot ions are not to be affected. The observations in JJoon V. 


(1) (1907) 31 Bom. 680. 


(8) (1850) 6 Moo. 1. k, 109. 
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DuT^Bn (l) Rr 0 to bh© srhio offoob. ^^0 tgIv on fi r»f fKo 1 

gauses Acb, 1896. Wq have a vested right to get a [229] decree on L^r oot°i 6 
and no new statute subsequently passed can divest us of that right ~-- 

kedlv ti®Jween (1) the case of a transaction admit- AfPEELATB 

ted y entered into before the Act came into operation and (2) one in res- 

on the decision of bho Full Bench in FatmahTy oLtl (2 wa I C ZZ\i 

Dekkhan Agriculturists' Belief Act ?s^not ®®“- ^ 

The fni? ® Should-be answered in the negative 

The following oases were oitied nogauive. 

In the matter of the petition of Baiansi Kalianii i 

Jitmal y. MuktabaiH), Manohar Oanesh v. Ghutabhai ^mhfbhZ75) 

r? 11 B {amicus curia) for the defendant :— The rulino of kha 

sriri '■ •» io. 

iherefore it is necessary to see what that case really decides Tho 
renoe to the Full Bench was made because there is an appamnt Lnfll.: 
between the decisions of this Court in Pannalal v Knhj iq» ^ ^ o 

TukaramilO) The last ease decides that sections 12 and 13 o° thrA^^lJa 
applicable only to suits instituted on or after the 1st November 1879 anS 
u supposed to be in conflict with it The Full Bannh 

clause 2, did nob apply to suits instituted before the Act came into foro^e 

law. The question of the applicability of the Act to anterior transaobions 

theLLhL language used is to ha read in 

the light of the question submitted for decision. 

is to ““‘arior fcransaotions 

IS to bake a long stride. Pending suits stand on a footing of their own 

They are always governed by the law [280] obtaining at the date of 
their institution; Gujarat Trading Company v. Trikamji Velji (11) Thev 
are understood to have the same force as a decree : Ghudasama Naudha 
6fca» v. Naran Tribhovan (12). The rights created by a decree or of the 
highest kind and infinitely superior to those created by a contract- 

Waviw V. Baghu (l3), Tatya v. Bapu (14). It cannot therefore be urged 

that beoause the Aob does nob apply to pending suits, it cannot also annlv 
to past transactions. 

Apart from the Full Bench ruling the present case is quite clear, 
ihere is no ruling against the view we contend for. On the contrary this 
^ourt has always proceeded on the assumption that the Act applies to all 
transactions. Even the case of Suryaji v. Tukaram (15) supports this 
contention. The oases of Navlu v. Baghu (13) and Tatya Vithoji v. Bapu 
Balajt (14) are further illustrations. In all these oases the transactions 
were of earlier dates, still the decisions rest on grounds other than that 
of the non-applicability of the Act to certain transactions. This is 


(1) (1818) 2 Ex. 22. 

(2) (1907) 81 Bom. 680. 
8 ) (1877) 2 Bom. 148. 

4 (1890) 14 Bom. 616 . 
( 6 ) (1884) 8 Bom. 847. 

( 6 ) (1892) 17 Bom. 289. 

(7) (1866) I,. B. 1 Oh. 48 


( 8 ) (1870) L. B. 6 Q.B. p. 23. 

(9) (1906) 8 Bom. L. B. 798. 

(10) (1880) 4 Bom. 858, 

(11) (1867) 8 Bom. H.O.B. (O.O.J.) 46 

(12) (1897) 22 Bom. 884. ' 

(18) (1884) 8 Bom. 808. 

(14) (1883) 7 Bom. 880. 
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because the language is quite clear. The word history m seotion 12 of 
the Act can only mean past history and the word oommenoement is used 
without any word modilying its natural import. The preamble ot the 

Act again clearly indicates the intention ot the ^ J 

relieve the indebtedness, meaning thereby existing indebtedness. The 

14 B supplementary definition ot the word ‘agriculturist in clause (2) ot section 

1. a. 8«=11 2 also helps our contention. Both the language and the intentmn being 

clear, no canon ot construction can help the plaintiff. The Act is to be 

construed as indicated in Shivran Udaram v. Kondiba Muklaji (1). The 
oases of Moon v. Durden (2) and Tootabiass Pellamberdass v. Eamloli 
Thackoormidass 13) wore both oases of ponding suits. Those decisions 

different. The observations relied upon are o^!er cite a and should ha 
read with reference to the point for decision. We therefore submit that 

the question referred should be answered in the affirmative. 

(231] Desai in reply -.—The observations in Manoh'ir Ganwh y. 

Chutabhui Mithabhai (4) cannot affect the present case, for 
conflict with the view ot the majority of Judges in 
velition oj Ratansi Kalianji (5). No doubt the object of 
Lip agriculturists and relievo them from indebtedness but at the same 
time soma consideration will have to bo shown to creditors whose position 

becomes very hard under the Act. , j 

Scott, C. J. We answer the question referred m the affirmative. 

Sections 12 and 13 of the Dokkban Agriculturists' Relief Act show 
that it was the intention of the legislature to open up all transactions bet- 
ween the parties having a bearing upon the claim out of which the suit 
arises from the very commencement. This is one of the means adop e 
bv the leoislature to cany out the intention expressed in the preamble ot 
relieving the agricultural classes from indebtedness. We understand this 

to mean indebtedness existing at the date ot the passing of the Act as 


well as future indebtedness. 

The point referred to us has never, so fat as we have been able to 
ascertain, been raised during the last thirty years*which have elapsed 
since the passing of the Act, and we know of no case which has been 
decided which is based upon any other reading of the Act than that Indi- 

oatied above. , ^ 

We are indebted bo bbe pleaders who have argued the case as aww 

curm with much keenness and have given great assistance to the Court. 

Order accordingly* 


(1) (1894) 8 Bom. 840. (4) (1884) 8 Bom. 847. 

(2) (1848) Q Ex. 22. (B) (1877) 2 Bom. 148. 

(8) (1860) 5 Moo. I. A 109 
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[282] APPELLATE CIVIL. 

Before Sir Basil Scott, Kt. Chief Justice, and Mr. Justice Batchelor. 

KAMRA.V Govindrao {Original Plaintiff), Appellant, v. 

The Secretary op state for India m Gouncil and another 

{Original Defendants), Respondents.^ 

[6tih November, 1909.] 

Revenue Jurisdiction Act, {X of 1876), section suh-eeciion (a)t — Act XI of 1862 

Land held as Saranjam — Decision of the Inam Commissioner ^FinaUty — Suit 

for declaration of title and possession — Exclusion of jurisdiction of Civil Courts. 

In tbe year 185S the Inam Commissioner decided that a certain estate was 
Saranjam of P. and not his Sarv Inam. On P.'s death in 1899 Government 
resumed the estate on the ground that it was Saranjam and ro'granted it to 
V., one of P *s grandsons. Subsequently the plaintiff, another grandson of P., 
broaght a suit against the Seotefcaty of St^te for India and V- for declaration 
of title and po3?e38ion on the ground that the immoveable property in suit 
was plaintiff's Sarv Inam property and could not be taken from Us possession 
by Government or its officers or re-granted to any one else. 

Beldf 

^ 1. That the decision of the Inam Commissioner was, by virtue of the provi- 
sions of Rule 2, Schedule A of Act X( of 1852, final as regards the land and 
interests concerned in the decision. 

C233] 2. That after such final decision, tbe title aud continuance of the 
estate must be determined under Schedule B. Rule 10 of the Act, under such 
rules as Government may find it necessary to issue from time to time. 

3. That in accordance with those rules the estate was on P/s death, resumed 
by Government who re-granted it to V. 

Held, further, that the suit haviog been against Government relating to 
land as Saranjam was excluded from the jurisdiction of the Civil Courts by the 
provisions of sub-section (a) of section 4 of the Revenue Jurisdiction Act (X of 
18763 

Appeal from the decision of T. D. Fry, Disfericfc Judge of Dharwar, 
rejeobing, the claim in Original Suit No. 3 of 1907. 

Suit for a declaration of title and for possession of property. 

The property in suit formed part of the estate known as Hebli 
estate in the Dharwar District. A question having arisen as to whether 
the estate was Saranjam or Sarv Inam, Major Gordon, the Inam Com- 
missioner, decided in the year 1858 that it was Saranjam and not Sarv 

• Picat Appeal No. 21 of 1909. 

t Section 4, sub-section (a), of the Revenue Juriadiotion Act (X of 1876) runs 

thus 

4. Subject to the exceptions hereinafter appearing, no Civil Court shall exercise 
jurisdiction as to any of the following matters 

(a) Claims against Government relating to any property appertaining to the office 
of any hereditary officer appointed or recognized under Bombay Act No. Ill of i874, 
or any other law for the time being in force, or of any other village-officer or ser- 
vant ; or 

Claims to perform the duties of any such officer or servant, or in respect of any 
injury oaused by exclusion from such officer or service ; or 

Suits to set aside or avoid any order under the same Act or any other law relating 
to the same subject for the time being in' force passed by Government or any officer 
duly authorized in that behalf ; or 

Claims against Government relating to lands held under treaty, or to lands grant- 
ed or held as Saranjam, or on other political tenure, or to lands deolared by Govern* 
x&dnt or any officer duly authorized in that behalf to be held for service. 
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1908 Inam. One Pandnrangrao had a fourth share in bbe estate. On his death 
NOV. 6. in 1899 the share was resumed by Government on the ground that it was 

Satanjam. After the resumption Government passed an order in the year 

APPSLiiATE 1902 re-granting the share to one Narsingrao. The Seoretary of State 

^or India, however, oanoelled the said order and re-granted the share to 
8^ B. 232=4 Vibhalrao. a minor grandson of Pandurangrao. Owing to the minority 

1 . C. 882*=11 of the grantee, his property was managed by the Colleotor of Dharwar 

as guardian. 

■ On the 15tb August 1907 the plaintiff, another grandson of Pan- 

durangrao, brought the present suit against the Seoretary of State for 
India as defendant 1 and Vithalrao as defendant 2, for declaration of title 
and possession, alleging that the property was Sarv Inam and was held 
by his grandfather, Pandurangrao, as full owner and that the re-grant to 
Vithalrao was illegal. 

The defendants contended inter alia that the property was Saranjam 
and not Sarv Inam, that the plaintiff had no cause of aotion regarding the 
resumption and re-grant made under the Saraujam Enles and that the 
suit was barred by seotion 4, clause (a) of the Bombay Revenue Jurisdic- 
tion AoEj (K of 1876). 

[234] The District Judge found that under the provisions of seotion 
5 and Rule 2 of Sohedulo A of Act XI of 1852 it was not open bo him to 
question the deolaration made by Government in bboir Resolution 
No. 676, J. D., dated the 6bh March 1863, that the property in suit was 
Sara D jam, the said deolaration being final, and that ho bad no jurisdiction 
to entertain the suit under seotion 4 (a) of the Bomb'^y Revenue Jurisdic- 
tion Aob (X of 1876). lie, therefore, dismissed the suit. 

The plaintiff appealed. 

K. H. Kelkar for the appellant (plaintiff). 

Q, S. Bao (Acting Government Pleader) for the respondents (defen- 
dants). 

SOOTT, G. J. ; — One Pandurangrao, the grandfather of the plaintiff 
and the second defendant, was the owner of one-fourth share of the Hebli 
estate in the Dbarwar District. On bis death in 1899, Government, on 
the ground that the property was Saraujam, resumed Pandurangrao's one- 
fourth share and granted it to Narsingrao. That order was oanoelled by 
the Seoretary of State and by his orders the property was granted to 
Vithalrao. bbe second defendant. 

The Colleotor of Dbarwar, as the guardian of Vithalrao, has taken 
bbe property into his possession, and the plaintiff, who claims to bold as 
one of the heirs of Pandurangrao on the footing of the estate being a 
Sarv Inam of Pandurangrao, sued the Secretary of State and Vithalrao 
for a declaration of title and for possession. lie seeks to have it declared 
that the immoveable property in suit is the Sarv Inam property of the 
plaintiff and oannot be taken from bis possession by Government or its 
officers or re-granted to any one else. 

The question whether the Hebli estate was Sarv Inam or Saranjam, 
was decided by the Inam Commissioner. Major Gordon, in July 1858. 
under the provisions of Act XI of 1852. The Inam Commissioner then 
recorded his decision that the claimant’s title (the claimant being an 

ancestor of the plaintiff) to hold Kasha Hebli in Sarv Inam was invalid, 
and he held that it was in fact a Saraujam property. 

[ 88] The decision of the Inam Commissioner is, by virtue of the 
provisions of Rule 2 of Sohedulo A of Aob XI of 1852. fiual as regards the 
land and interests oonoemed in the decision. Bub once it has been deoidod 
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finally by tiho Inam Commissioner that) bbe Hebli esbata is Saraniam, the igog 
title to and oontinuanoa of the esbata must be determined, under Sohe- Nov. 6. 

dale B. Rule 10 of the Act, under such rules as Government may find it 

necessary to issue from time to time. appeiiDate 

On the 17th of May 1898. Government passed rules for the regulation 
of the continuance and resumption of Saranjam estates, and those rules 34B. 232=^ 
apply to the Hebli estate as well as to other Saranjams. In accordance !• 832=11 

with those rules, the estate was, upon the death of Pandurangrao, resumed ^ 

by Government and re-granted, and as a result of the revision effected by ' 

the Secretary of State the share of Pandurangrao in the Hebli Saranjam 
has been re-granted to Vithalrao, the second defendant. 

This, then, is a suit against Government relating to land held as 
Saranjam, and is therefore excluded from the jurisdiction of the Civil 
Courts by the provisions of sub-section (a) of section 4 of the Revenue 
Jurisdiction Act (X of 1876). The District Judge was therefore right in 
holding that ha had not jurisdiction to entertain the suit. 

It has been suggested that the plaintiff has acquired certain occupancy 
rights in the estate of which he cannot be deprived by any decision of 
Government under the Saranjam Rules. This is obviously an after- 
thought suggested by the decision of this Court in Ganpairav Trimbak v. 

Qanesh Baji Bhai (1). It was a point which was not raised in the plaint 
but is mentioned in the memo of appeal for the first time. It is a question 
which, we think, ought not to be decided in this suit, and we, therefore, 
abstain from expressing any opinion upon it. 

We confirm the decree of the District Judge dismissing the suit, and 
we dismiss this appeal with costs. 

Decree confirmed. 


34 B. 296 (=4 I. C. 836=11 Bom. L. R. 1352). 

[236] APPELLATE CIVIL. 

Before Mr. Justice Chandavarkar and Mr, Justice Heaton. 


Jasoda ward Chhotu {original Dejendant)^ Appellant, v. 
Ohhotu Mannu Dalvalu {origiml Plaintiff), RespondenU* 

[11th November, 1909. j 

Restitution of conjugal rights— Valuation of claim^Jurisdiction of Second Class Sw&- 
ordinaie Judge to entertain the suit — Bombay Civil Courts Act (X/V of 1869), sec- 
tion 24— Smiffl Valuation Act (VII of 18SV), section )1. 

A suit for restitution of conjugal righta, whotein tha claim was valued by 
the plaintifi at Ra. 66, wag instituted in the Court of the Second GUsg Subor- 
dinate Judge Tha First Court daoreel tha claim : and oq appeal the d^teo was 
confirmed. On second appeal it was contended that the First Court nad no 
jurifldiotion to try the suit. 

Hsid, that tha valuation o! the claim by the plaintiS must be accepted for 
the purpose of jurisdiction, unless it was shown to have been made either from 
any improper motive or deliberately for the purpose of giving the Court a 
jurisdiotion which in fact it had not. 

Jan Mahomed Mandal v. Mashar Bihi (2), followed. 


Second appeal from the decision of H. S. Phadnis, Distriob Judge of 
Khandesh, confirming the decree passed by D. S. Sapre, Subordinate Judge 
of Jalgaon. 

• Second Appeal No. 877 of 1908. 

(1) (1885) 10 Bom. 112. (2) (1907) 94 Cal. 862. 
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^909 Suit for resfeifiubion of conjugal right). 

NOV. 11. The plainbiff filed his suib in bha Court) of fehe Second Glass Subor- 

dinabe Judge ab Jalgaon, valuing his olaim ab Rs. 65. Thab Courb decreed 
^ the olaim. 

On appeal, bhis decree was confirmed by bhe Disbriob Courb. 

34 B.2i6=4 The defendanb preferred a •second appeal to bhe High Courb oonbend- 
I. 0. 83a=»ll ing diia thab bhe Second Class Subordinate Judge had no jurisdiction 

^ which was for resbibubion for conjugal rights. 

R. B. Dfisai for bha appellanb (defendanb).— A subordinate Judge of 
bhe Second Class has no jurisdiobion bo bry a suib for resbibubion of conju- 
gal righbs. The olaim is here valued for [287] purposes of oourb-fees ab 
Rs. 65 ; but thab does nob determine jurisdiobion. 

Under section 24, clause (2), of bhe Bombay Civil Courts Act 
(XIV of 1869) the First Class Subordinate Judge has jurisdiobion bo try 
all suits of a civil nature within the territorial jurisdiction. Under bhe 
third clause of bhe seobioDi bhe Second Class Subordinate Judge can bry 
any suib wherein bhe subjeob-mabber does nob exceed in amount or value 
Rs. 6,000. Therefore, he can bry only those suits which are capable of 
money valuation. 

In bhe present case the subjaob-mabber is incapable of any money 
valuation ; and bhe claim as valued by bhe plaintiff for court-fee purposes 
is no guide to determine jurisdiobion. See Aklcmmnessa Bibi v. Magomed 
Hateni (l). 

The respondents did nob appear. 

Ohandavahkar, J. : — It is conbended before us on bhe authority of 
Aklemanmssa Bibi v. Mahoimi HaiP.jn (1) that the suit for restitution of 
conjugal righbs, out of which this second appeal arises, did nob lie in the 
Courb of the Second Class Subordinate Judge, by whom it was tried, 
because, according to bhe Bombay Civil Courts Act, that Courb has juris- 
diobion bo bry no suib other than that the subject-matter of which is of bhe 
value of less than Rs. 5 000, whereas a suib for resbibubion of conjugal 
rights (it is urged) is nob one the subjecb-mabbor of which can be valued. 
What is meant by bhis argument is, as we understand it, thab a suib for 
restitution of conjugal rights is nob one the subjeob-mafctor of which can 
bo preoi'^ely and definitely valued. In such oases the law leaves it to bhe 
plaintiff bo pub his own valuation on the plaint aud accepts it for bhe 
purposes of jurisdictioa unless ib is vitiated by soma improper motive such 
as a deliberate design to give bhe Courb a jurisdiction which ib has not. 
As was said in the case of Lakshimn Bhatkar v. Babaji Bhatkar (2), 
what prtma /rtcic determines the jurisdiction is the claim or sabjeot- 
mattor of bhe olaim as estimated by the plaintiff, and *' this determina- 
tion having given the jurisdiction, bhe jurisdiobion ibsoU continues... 
unless a different principle comes into operation to provenb such a result 
or to make the proceedings [238] from the first abortive." This law has 
been followed in a series of oases in this Court : The firm of Jiohani 
Khushalckani v. The firm of Mali Lavji (3), and Ltulahnhani Mofirum 
Gujar V. Ftilchand Panaohmd (4). It has also been adopted by the other 

High Courts, 

In the present ca'=o the plaintiff valued bhe subjeoh-mabtor of bhe suit 
ab Rs, 65 and nothing was urged against the valuation in either of the 
lower Courts. The point as bo want of jurisdiotiou in bhe Second Class 


(11 (isoii ai Oal. 840. 
(7) (189S) 8 Bom. 81. 


(9) (18S8) P. J. 1. 
(4) 11839) P. J. 193. 
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Subordinate Judge’s Court is raised for the first time in second appeal. 

The case of Aklemannessa Bihi v. Mahomed Batem (i)i cannot be accepted 

as a decision on the point because, as has bean pointed out by the same 

Court in Jan Mahomed Mandal v. Ma^har Biht (2), the observations in 

the former case are mere ohUer dtcia. In the latter case the Calcutta High 

Court bus held that, where the claim in a euit for restitution of ooniueal 

rights IS valued by the plaintiff, that valuation must be accepted for the 

purpose of jurisdiction unless it is shown to have been made either from 

any improper motive or deliberately for the purpose of giving the Court 
a ;unsdiobion which ib has nob. 

The decree mnsb be oonfirtned, 


Decree confirmed. 


34 B. 239 (=31. C. 610=12 Bom. L. R. 16.) 

[239] APPELLATE CIVIL. 

Before Mr, Justice Gkandavarkar and Mr. Justice Heaton. 

The Secbetary of State for India in Council {Original 
Defendant), Appellant, v. Laldas Narandas (Original Plaintiff), 

Bespondent."^ 

[30th November, 1909.] 

Bovihay Land Revenue Code {Bombay Act V of 1879;, section iBf^Oovernment^Assess- 
ment on land^Land appropriated for agricultural purposes — Special user of land 
by stacking thereon timber in fair season — Construction of statute. 

The plainfciS, who was the ocoupant of land used for agzioultural purposes, 
paid to Government the assessment chargeable on “land appropriated” foe 
those purposes under clause (u; of section 43 of the Bombay Land Revenue 
Oode, 1879. During the seasons when the land was not used for agriouUural 
purposes, the plaintiQ had let it out for stroking timber and derived prodt from 
this Bpeoial user of the land. Government levied an additional assessment on 
the land on aooounfc of that spaoial user, purporting to do so under section 48, 
clause fb), of the Code. 

Held, that the lands aould nob be oharged with any additional assessment in 
raapeot of the special user under seotion 48, clause (b), of the Code ; for the 
expression “appropriated for any purpose” in the clause means sat apart for 
that purpose to the exclusion of all other uses. 

The Bombay Land Revenue Cole (Bombay Act V oE 1879) is a taxing enact- 
ment and must be construed strictly in favour of the subject. 


Appeal from bhe decision of F. X. DeSouza, Disbriob Judge of Thana. 
Suib for declaration and Injunobion. 

. [240] The plaintiff Laldas owned certain lands which were used for 
agricultural purposes during bhe oulbivabing season, and for which he was 

(1) (1904) 81 Cal. 849. 2) (1907) 34 Cal. 

• First Appeal No. 29 of 1909. 

t The Bombay Land Revenue Code (Bombay Act V of 1379], section 48, runs as 

follows:— 


The land-revenue leviable under the provisions of this Act shall be chargeable— 
(Cr) upon land appropriated for purpose of agtioulture, 

(b) upon land appropriated for any purpose from which any other profit oc 

advantage tnan that ordinarily aooquiied by agriculture is derived. 

(c) upon land appropriated for building sites. 

« « • « ' « . 
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paying to Government! an annual agricultural assessment ot Bs. 18-5-^ 
During the fair season, the lands were every year rented by the plamtiH 
to timber merchants for the purposo of stacking timber thereon. 

The Collector of Thana, purporting to act under section 4o and Kule 

50 Qf the Eules framed under the Bombay Land Revenue Code ^Bombay 

81 B. 239=3 Acb V of i«79), levied altered assessment on the lands in view of their 

I. C. 610=12 non-agrioultural use during the fair season ; and recovered 

Bom. L. R. for the years 1904 -1907 from the plaintiff. The plaintiff paid the amount 

under protest. . l, r, i. < 

Subsequently, the plaintiff filed this suit against the Secretary of 

State for India in Council praying for a declaration that the lands were 
not liable to altered assessment, for refund of the amount already paid by 
him, and for an injunction restraining the defendant from further levying 

additional assessment. . ■ 

The District Judge decreed the plaintiff’s claim by granting the 

declaration and injunction sought by him ; and by awarding refund of 
Es. i:i2-3-2. In the course of his judgment, the Judge remarked as 

follows : — 

The oruoial point in tbiR case whether it c.\u bo said that m the oircumstanoes 
above de^ccibedthe plaint-Unda have bean 

with agriculture witbm tbo meaniog ot section (o) ot the Land Revenue Ood^ The 
learned Government Pleader presses for an answer in the affirmative, oontending t^t 
the section contains no snob adverb as “perpetually or pecmanently to J 

the word appropriated. He argues that the appropriation to non-aRncultaral uses 
may well bo a tomporaty appeoptiuion only dung the fait season, and be urges t^t 
if an ooourant derives an extra profit by temporarily appropriating land to ^ 
cultural purpose, it is within the sobomo of the Land Uevenuo Godo that the Grown 
should participate in any such extra profit. Ho adverts to the rule ot oonstruotion 
that Bbiitutes imposing burdeng, like Penal Acts, are not to bo so oonstrued as to 
fiuuish a ohance of escape and a means of evasion (Maxwell on the interpretation 01 
Bfeatutes, 3rd odibion. p. 105). and ho asked the Court to apply that rule in the present 
case by giving efioot to the interpretation for which ho ooutends. 

Now, the maxim cx autcccdcniiljns I't cmsiqiicntibus Jit optima 
furnisher a well-known rule of construction in the interpretation of statutes. 

And it has been laid down as a oorollary of this maxim that “ if any Beotionito 

intrioite. obsonre. or doubtful the proper mode of diao.voring its true meaning is by 
comparing ib with the other section and finding out tbo sense of one clause b)’ 
words or obvious intent of another “ (Broom’s Legal Maxims, 7th edition, p. 433). 
Accordingly in order to determine wbether a temporary diversion of the lands to non- 
agrioultural purposes constitutes an “appropriation” to suoU purposes within the 
moiining of section 48 (6), it is necessary to refer to the clause immediately following. 
That clause enacts as follows “And tho assessments fixed under the provisions of 
this Aob upon any land appropriated for any one of the above purposes, shall, when 
such land is appropriated for any other of the said purposes, notwithstanding that 
the term if any for which suoh assessment was fixed, may not have expired, be liable 
to bo altered and fixed at a dilleront rate." 


Tho Legislature then has classified lands for tho purposo of the levy of assessment 
into three classes, aooordiug as they are appropriated to agnoultural, non-agrioultural 
or building purposes. This classification is obviously intended to bo exhaustive, 
apparently it is also intended to be mutually oxolusivo, for it is provided that the 
diversion of land from one class to another 0 Dt:kils liability to enhanced assessme^ 
Under seotion and to * fine under sootiou 05. It was apparently not oontamplated 
that tho same laud oould, during tbo ptodonoy of a survey sotlloiueut, be ‘'appropriat- 
ed “ to agricultural as well as uou-agciouHural purposes during one acd the same 
year so as to bo leferablo to either elan's indiscriminately. The ‘'appropriation” oon- 
teiuplaicd by the soolion acorns thus to have been an oxolusive and permane^ 
appropriation so that lauds assessed at tho survey settlement as lands “appropriated 
for purposes o! agriculture” would not bo liable to ro-assessmont as lauds “appropriat- 
ed” lor any puiposo unconneotod with ogrioulturo unless they had in the interval 
oeaaed to be appropriated to agrioultuio. if this is the oorreot interpretation then it 
is obvious that it is not oompobent to tho Oolleobor to levy enhano^ assessment on 
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the plaint-lands wbioh ate admittedly “ appropriated to agrioaltiire " during the 
ouUivating season. 

The same result follows it we apply tbe general rule that the words of a statute 
are to be understood in their ebyniologioal or popular sen-^e, Unless there are special 
reasons to the oontrary\ To “approp-i^te" is defined in WebsLoc's dictionary to mean 
“to set apart for or assign to a partioular use to ^he exolusion ot all others." Aooord 
ingly, so long as land is used for agcicultural purposes “during the only period when 
it is capable of being so used," it oannob be subjoocad to ouhaceel assessment or fine 
as land appropriated to purposes unconueoted with agriculture, beeause there has been 
no exolusion of agricultural uses but rather a o^mbination of agrioultuial with non- 
agrioultural uses. 


The argument that the Grown is entitled to participate in any extra profit derived 

by the occupant from a temporary appropriation of agricultural land [242] to a non- 
agrioultural purpose can easily be answered by a reference to the definitions of the 
words “occupant", “holder" and “right to hold land" given in soetion 3 (16, 11, lOj 
respectively ot the Land Eevenue Code. 

An occupant’s right to the possession and enjoyment or disposal of land is abso- 
lute Bubjeoconly to the burdens and limitations imposed by the Land Bevenue Code. 
Such burdens must be stated m cleat terms ia the Code itself and cannot be left to 
be inferred from extraneous considerations ; for it is a recognised rule that statutes 
which encroach on the rights of the suujeat, whether as regards person ot property, are 
subject to a strict construction, they should be interpreted, if possible, so as to respect 
such tights. It is presumed, where the objects of the Act do not obviously imply 
such an intention, that the Legislature does not desire to confiscate the property or to 
enoroacu upon the rights l! person ; and it is therefore expected that, if such be its 
intention, it will manifest it plainly, if nob in express words, at least by cleat impli- 
cation and beyond reasonable doubt (Maxwell on the Interpretatation of Statutes, 
Brd edition, p. 899j. 


The conclusion then at which I arrive is that the plaint-lands cannot be said to 
have been appropriated by tbe plaintiff to a purpose unocnDected wiih agriculture 
within the meaning of seocion 48 ib) of the Lind Revenue Code and rule 66 of the 
rules framed thereunder and are hence not liable to altered assessment under that 
Beotion. 

The defendant appealed to the High Court. 

Sirangman (Advocate General), with the Government Pleader, for the 
appellant. — The lower Court has erred in construing the term “appropriat- 
ed ” in clause (6) of section 48 of the Bombay Land Revenue Code 
(Bombay Act V of 1879). The wording of the section makes it clear that 
Government have the right to levy extra assessment when land used for 
agriculture in the agricultural season is utilized for non-agriouitural pur- 
poses during the fair season. There is no hardship in this ; for when the 
ooeupant makes extra prohb, he must also be liable to extra assessment. 

G. i£. Parekh and P. B, Shtngne for the respondent. — The Land 
Revenue Code should always be construed in favour of the subject. The 
lower Court’s view is correct. There cannot bo any appropriation within 
the meaning of section 48 of the Code, unless there is abandonment of 
One purpose and exclusive adoption of another. At any rate, the new 
purpose for which the land is used ought to be such that it becomes un- 
alterably [ 248 ] attached to the soil and is not capable of abandonment 
easily as in the present case. 

Chanda VABKAB, J, The respondent is the occupant of land used 
for agricultural purposes and has been paying to Government assessment 
chargeable on “ land appropriated” for those purposes under clause (a) of 
section 48 of the Bombay Lind Revenue Code. Duriog the seasons when 
the land is not used for agricultural purposes, the respondent has been 
letting it out for stacking timber and deriving profit from this special user 
of the land. Government by the suit which has lead bo this appeal claim 
the right to impose additional assessment on the land on account of that 
special user. They rely on clause (6) of section 48, which provides that 
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land-revenuo shall be chargeable ‘ upon land appropriated for any purpose 
from which any other profit or advantage than that ordinarily acquired by 
agriculture is derived.” The word ” appropriated” means in its natural 
sense "made one’s own” and conveys the idea of exclusion. " To appropri- 

* ate” anything for any purpose is to set it apart for that purpose in exclusion 

84 B. 239=6 of all other uses : American and English EnoyolopcBdia of Law ; Whitehead 
h 0 610==12 Y Qihhons (1). 

The context in which the clause in question occurs in section 48 
leads to the same oonolusion. Clause (a) relates to ** land appropriated 
for purpose of agriculture.” That obviously means land devoted to 
agricultural purposes and no other. Similarly clause (c) relates to ** land 
appropriated for building sites”— that is» land devoted to building purposes 
and no other. If the word " appropriated” has that meaning in olauses (a) 
and (c), we must understand it in the same sense in clause (6) having 
regard to the ordinary canon of construction that a word, which occurs 
more than once in an Act, must be construed to have the same meaning 
throughout the Act unless some definition in it or the context shows that 
the Legislature used the word in different senses, 

[244] Had the Legislature intended clause {h) to apply to land used 
both for agricultural and other purposes, it would have used apt language 
to convey its meaning. It would have referred to the land in clause (b) 
as land appropriated for purposes of agriculture and other purposes except 
building sites. This is a taxing enactment, and must be construed strictly 
in favour of the subject. 

The decree appealed from must, therefore, be confirmed with costs. 

Decree confirmed. 


84 B. 244 (=2 I. C. 146=11 Bom. L. B. 237). 

ORIGINAL CIVIL. 

Before Mr. Jnsiice Batchelor and Mr. Justice Ghaubal. 

Bayabai, widow, and others, Appellants and Defendants 2, 3, 4, 

V. Haji Noor Mahomed Cassam, Respondent and Plaintifft AND 

N. 0. Maoleod, Respondent and 1st Defendant."^ 

[15th Juno, 1908.] 

Practice— Suit (igaimt dofoidani on ground which Jailed not to he decreed oti aaothir 
ground — Application for leave to amend platni after argtiynents hsard inappeal 
di$allov)ed — Rea jtidiaifrt. 

A fluit brought againat iho d^fondanta oa on? ground which fails should not 
be dootced against them on another ground whioh they had no oppoituaiiy ol 
meeting. 

After arguments in appeal bava been heard the Court will not allow an 
amendment o! the plaint so as to convert a suit of one oharaotec into a suit oi 
a substantially difioront oharaotor. 

H, filed a suit in 1904 against A and J. the drawer and indorser reapeotivoly 
ol two hundios. At the time of filing the suit J. was dead. 

H. obtained a deoroo against both defendants, whioh decree remained 
unsatisfied. 

In 1905 H. filed a suit against the heirs of J. on the same two hundies. 

Held, the earlier suit having boon filed against the firm of J. and not against 
J. personally was a bat to the later suit. 

(1) 10 N. J. Kq. 385. 

* Appeal No. im, Bait No. 61X ol 1W6. 
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® u'*"- Noor Mahomed Cassam against the 

defendants as the heirs and legal representatives of one [245] Jusub Abba 

drfol’ °f a sum of Es. 1.800 with interest alleged to be 

due to the P*a'ntiiff upon certain bundles, dated the 5th and 8th days of 

September 1904. passed by one Abdoor Rehman Noor Mahomed and en- 

The^e?/ da® ? 9 ** t® ^“*^ 1 ®“^ ' j ’’ u® deceased father Jusub Abba. 

^ ^ suit was barred as being res judi- 

Th!«Jf' V ®’^®^ judgment these parties in another suit. 

“ ^®°r®® ■“ favour of the plaintiff for the amount claim- 
ed with costs. Against this decree the defendants 2, 3, 4 appealed. 
HoobtIsou (with Duvut) for the appellants, 

Setalvdd (with Mirza) for the respondents, 

Batohelob, J.:— The following tree shows the relation between the 
various defendanbs-appellants : — 

Juflub Abba— Safurabai. 

\ 


Abdulla 

I 

Suteioan 


Jan Mahomed— Bay abai 


Abdulla is an insolvent, and the Official Assignee is the first defen- 
dant in his place. Jan Mahomed died intestate in 1906, leaving his widow 

his only heir. The parties are Outchi Memons, and the plaintiff is bv 
profession a money-lender. ^ 

The suit out of which this appeal arises is based on two hundies 
drawn by one Abdul Eehman in September 1904 in favour of Jusub Abba 
Md endorsed in the name of Jusub Abba by Abdulla to the plaintiff! 
Upon these same hundies the plaintiff brought an earlier Suit No. 863 of 

1904_ against Abdul Rehman, the drawer, and Jusub Abba, the indorser, 

and in that suit obtained a decree against both the then defendants. That 

decree has remained unsatisfied, and it is common ground that Jusub' Abba 

died in February 1902 or over two years before the institution of this 

Suit No. 863. The suit underlying the present appeal is No. 611 of 1905, 

and in it the plaintiff seeks to enforce liability for the two hundies against 

the defendants as the representatives of the deceased Jusub Abba. The 

learned Judge below has decreed the claim, and against that decree [246] 

the present appeal is preferred by the defendants Bayabai, Safurabai and 
Suleman. 


^ The stress of the argument in this appeal has fallen upon the ques- 
tion as to the exact character of Suit No. 863, and Mr. Robertson has 
contended that that suit is a bar to the present claim. The contention is 
^t in the alternative, and it is urged that the second defendant in Suit 
No, 863 was either the firm of Jusub Abba or was the individual Abdulla 
Jusub ; in either of these cases it is said that the present claim is un- 
sustainable. I will deal with the argument that the second defendant in 
the earlier suit was the firm of Jusub Abba, and not the individual of that 
uame. It will nob be necessary to consider the alternative suggestion. 
Turning, first, to the title of the suit, we find that the second defendant is 
there described as “Jusub Abba also of Bombay Mahomedan inhabitant 
doing business at Esplanade Road opposite to Watson’s Hotel within the 
ort.“ I In^st accept the argument that that is prima facie the descrip- 
tion of an individual person, but I cannot accept the view that that is an 
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end of tihe mabtier. For, having regard to the practice of these Courts, the 
desoripbion is conceivably applicable bo the firm Jusub Abba, and I think 
we must look to bho evidence to see what precisely the description meant. 
Wo need not look beyond bho evidenco of the plaintiff himself. In the 
courso of exoeution proceedings under the earlier decree, notice was issued 
on Safuraba , who on l6bh June 1905 made the affidavit exhibit 21 point- 
ing out thab Jusub Abba bad died more than two years before the suit was 
tiled. Plaintiff’s reply is this nffilavit exhibit 1 of 12th January 1906. in 
which ho nob moioly admit-, bub emphatically contends, that his suit of 
1901 was brought against fcho firm of Jusub Abba, which through its mana- 
ger, Abdulla Jusub, had endor-ed the /lundies to him. In his deposition 

in the present suit the plaintiff does indeed make a half hearted attempt bo 
resile from this position, but on his attention being drawn to his affidavit 
he abandons the attoinpb and says, “I say now I sued the firm of Jusub 
Abba. By firm I mean shop. 1 sued the owner of the shop.’* There 
tbe matter rests, except that this view is amply corroborated by 
the form in which the hun-lm are drawn anl by the general [ 247 ] 
tenour of the plaintiff's deposition. For it appears that the plaintiff 
had no knowledge of the man Ju'^ub Abba ; he never saw him, he says, or 
tried to see him. Asked how he know the name of Jusub Abba, he says 
" I know the name of Jusub Abba in oonueobion with this business. Jusub 
Abba was the name of the firm —the firm of Jusub Abba, his own 
business." And further on ho says that what be thought he was getting 
by the suit was a dooroa against the firm. And bore, I think, may be 
found the answer to the question put by the plaintiff’s counsel in the 
lower Court, namely, why <^hould the plaintiff have brought a suit against 
a dead man ? It may be that the plaintiff when he filed the suit was not 
aware of Jusub’s death, though his own evidence on the subject is plainly 
untrustworthy ; but the real explanation is. I oonoeive, that it mattered 
nothing to the plaintiff whether the man Ju-ub Abba was alive or dead; 
his suit was a suit again t the firm. So the writ was served on Abdulla 
as manager of the firm --see section 7*1, Civil Procedure Code — and that is 
the position assigned to Abdulla throughout the proceedings. No doubt 
the question is not, whom did the plaintiff intend to sue, bub whom did 
he in fact sue? The distiuotion, however, cannot, in my opinion, avail 
the plaintiff boro ; for unlor the practice and rules of this Court — see 
especially Rule 375 of the High Court Rules -a suit framed within the 
meaning and in the form of Suit No. 8 '>3 would bo a good suit against the 
firm. In other words the plaintiff in the earlier suit did intend to sue the 
firm of Tumb Abba and dil give sufiFiient offoot to that intention. lu 
the samo way the plaintiff filed Suit No. 167S8 of 1904 on the Small 
Cause Court against " Jusub Ablia” (exhibit B), and, as he admits, under 
the dooree made, ho levied an attachment on the shop and the money 
was paid. 

Thus upon a consideration of all the evidence and the oiroumstauoes 
connected with l^uit No. '^61 I come to the conclusion that that suit was 
brought against bho firm of Jusiib Abba. That being so, the present suit 
admittedly will not lie against the defeudaut-appoUants as partners ; and 
it is in that view of their position that the learned Julgo has decreed 
against them, and upon that footing ou’y has the plaintiff sought to uphold 
the decree. 


[248] Upon this finding the question arises why the plaintiff did not 
rest content with the decree which he obtained and which as be under- 
stood it bound the firm, especially as there has been no determination in 
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exeeubion prooeedings or otherwise bhab bhe decree does nob bind bhe firm 
Mr. Koberbson s answer bo bhis quesbion is bhab bhe plainbiff, having 
discovered bhab bhe assebs of bhe firm of Jusub Abba are exhau=bed is now 
anxious bo come upon oerbain immoveable properbies which would nob be 
liable under bhe berms of bhe decree in Suib No. 863 oonsbrued as a decree 
againsb bhe firm, Ib seams bo me bhab bhis is bhe real explanabion of bhe 
origin of the present suit, and upon bhis point reference may be made to 
the plaintiff s application exhibit 2 of 5bh May 1905. That was bhe first 
step taken m execution of the decree, and the disingenuous passage in 
paragraph 2 of the application as bo the second defendant being " now ” 
dead is very sigmficanh. I have no doubt bhab the plaintiff had long been 
aware that Jusub Abba’s death had occurred long before bhe decree, and 

® Safurabai in her affidavit of 
loth June 1905, he falls back upon the other position that the second 

defendant in his suib was bhe firm of Jusub Abba ; see his affidavit 

exhibit 1. Finally on 20bh January 1906 he abandons bhe notice against 

bafurabai (exhibit A 20), the present suit having been instituted on llbh 

August 1905, It is nob, as Mr. Setalvad has suggested, that bhe plainbiff 

was forced by Safurabai s contentions bo abandon execution : it was his 

business fco go on with it and obtain the adjudication of the Court, and I 

cannot doubt that that is the course which he would have pursued if he 

had thought that his decree was sufficient for his purposes. But for 

reasons which are no longer obscure be elected to give the go-by to the 
decree which be had, and endeavoured to convert that decree into one 
of a different eharactor. Thera can ha no doubt of the nature of bhe 
suib he then filed. The only prayer in the plaint— other than the formal 
prayer for further and other relief— is a prayer “ that the defendants as 
the representatives of the deceased Jusub Abba” may be decreed liable 
to discharge the debt out of the estate of Jusub Abba. Before us it was 
conceded that no liability could be attached to the defendant-appellants 
[259] upon this footing, and indeed it is plain that as representatives of 
Jusub Abba they cannot be held responsible for a debt contracted two 
years after Jusub Abba’s death. The learned Judge below was, I gather, 
of the same opinion, and he has decreed against the appellants, not as 
representatives of Jusub Abba, but as partners, or rather as q'uasi-partners, 
in a firm. But they were not sued in bhis latter capacity, and no ques- 
tion of their liability in that capacity is raised either in the pleadings or in 
the issues on -which the parties went bo trial. In my opinion, therefore, 
the appellants upon bhis ground alone are entitled to succeed, and to claim 
that a suit brought against them on one ground, which failed, should not 
be decreed against them on another ground which they had no opportunity 
of meeting. The only plain issue as to the appellant's liability is issue 
No. 13 which contemplates merely their liability as representatives of 
Jusub Abba, and Mr. Robertson, who appeared for the appellants below, 
was taken by surprise when the ground assigned for the liability was shift- 
ed as the trial proceeded ; and no attempt was made to obtain bhe Judge's 
permission to amencT the plaint or frame farther issues. 

In my opinion, then, the appeal must be allowed both because the 
suit againsb the appellants was barred by Suit No. 863 of 1904. and be- 
cause it Was not competent to bhe Court in this suib to make a decree 
against the appellants on the footing of their being partners or quasi- 
partners in the firm. 

After the arguments in this appeal had been completely heard 
Setalvad applied for leave, If necessary, bo amend the plaint ; but it is 
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plain tbai) ati bhab sbago we ongbb nob bo allow a suib of one oharaober bo be 
oonverhed iabo a suit of a Bubsbanbially differenb obaraober. 

Tbe judgmenb of bba lower Oourb musb be reversed and bbe suib masb 
be dismissed as againsb bbe appellants wibb costs tbrougboub. 

Chaubal, J. — I concur. 

Deoree reversed. 

Abborneys for appellants. — Messrs. Unvalla and PhirozshaWt 
Abborneys for respondents. — Messrs, Mirsa and Mirza. 
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[260] OEIGINAL CIVIL. 

Bejore Sir Basil ScoUt Chief Justiee, and Mr. Justice Batchelor. 


The Fibm of Gunnaji Bhavaji, Appellants and Plaintiffs, v. Makanji 
KhOjSALOhAND and others, Respondents and Defendants. * 

[2nd Marob, 1909.] 


Civil Procedure Cf^de ^Act XIV of 1R89 ) — Amendment of plaint by referring to>doeummt 
not included in list of documents relied on. 

At tbe beariDR of a sait broa(;ht bv tbe plaintifl for tbe recovery of a tarn 
due a^ tbe foot of BQ aroonnt tho defendant ra eed a plea of limitation. Tha 
plaintifl tbereupon applied for leave to amend his plaint by Betting ont an aok* 
nowledgmeot in writing signed by tbe defendant within the period of limita- 
tion. Tbe lower Coart refased tbe application. 

On appeal 

Eeld, that tbe amendment sboald bave been allowed. 


Appeal from the judgment of Rnssell, J., dated 2lsb August 1908. 

Tbe plaintiffs filed this suit on 16bh October 1907 against the defen- 
dants who wore partners to recover a sum of 6,671 due to the plaintiffs 
on agency accounts and interest thereon. The plaint stated that the ao- 
Qounts were ad juste 1 and settled on the l8th September 1899 when a sum 
of Rs. 8,^01 was found payable to tbe plaintiffs by the defendants for 
which sum the defendants signed an acknowledgment undertaking It re- 
pay it with interest at 6 per cent. At the hearing of the suit when it 
came on as a short cause a written statement was put in raising several 
defences, but the only one relied on was that of limitation ; and upon that 
being done counsel for tbe plaintiff applied for leave to amend tbe plaint, 
because he sought to rely upon another document, namely, a letter of 20tb 
of March 1902, whioh'amounted to an acknowledgment of liability within 
the meaning of section 19 of the Limitation Act- Russell, J., declined to 
allow the amendment on tbe ground that the letter was not referred to In 
the list of documents relied on by the plaintiffs and dismissed the suit 
with costs. Against this decision the plaintiffs appealed. 

[251] Setalvid for the appellants ; — The amonflment should hate 
been allowed. The suit is brought under the Code of 1882. We submit 
that if the suit was barred on the face of it as the lower Court thinks It 
is the plaint ought under section 64 (a) to bave been rejected at the time 
of presentation and not taken on the file. Had this been done the plain- 
tiffs might have filed another suit while there was yet time, whereas now 


Appeal No. 48 of 1908. 
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APPELLATE CRIMINAL. 

Before Sir Basil SooUt Ktn Chief Justice, and Mr, Justice Batchelor, 

Municipal Commissioner of Bombay, Complainant, v. The 
Agent, G. I. P. Railway Company, Accused,^ 

[4th August! ly09j. 

Indian Railways Act {IX of 1890), seo. 7 — Oily of Bombay Municipal Act {Bom Act 
111 of 1888), sec. 394~Use by Railway Company of its premises for storing Umber 
’^License from tha Odunidpai Commiaaioner for the use not necessary. 

The Agent of the G. I. P. Railway Company having been charged in the 
Presidency Magistrate's Court at the instance of the Bombay Manicipahtv 
under section 3j 4 (1) (d) of the City of Bombay Municipal Act (Bom Act ill 
of 1888) with having used tbe Company's premises for storing timbtr without a 
license granted by the Municipal Commissioner, the Presidency Magistrate 
recorded evidence and referred the following quesUoa under section 482 of th« 
Criminal Piodeduie Code (Act V of 1898) 


* Criminal Beferenoa No, 67 of 1909. 

(1) (1884) 26 Oh. r. 700 at p. 711, (4) (1887) 19 Q. B. D 894 

2 ^ ^1688) 82 W. B. (Eng.)' 262 

(B) (1884) 16 Q. B. D. 666. ^ 


T. 231. 


Owing bo bho pGriod bhab has passed bebween bhe dabe of admission of bhe 
plainb and now bhey would be hopelessly out of bime. Section 54 does 
nob apply bo bhe case but section 53 and bhe Court ought to have given 
leave bo amend bhe plainb. The object of a suit being bo get at bhe rights 
of parties any amendment which may be required for bhab purpose should 

subject! bo general principles ba allowed, see Bowen L. J. in Cropper y. »aB.a:u =3 

5^24/1 U). In Mohummud Zahoor v. Mussumat Thakooranee (2) thel- C. 169=10 

rnvy Council allowed an amendment on bhe ground that if bhe plaintiff 

was left bo bring a fresh suit it might be met by a plea of limitation. Bom'^L^R 

By allowing the amendment bhe obaraofcer of bhe suit would nob be altered. 4f8=6 M. l! 

ine cause of action would have remained bhe same ; bhe defendant could ~ 

still have pleaded bhe same defence of limitation, all bhe amendment 

could do would have been to give bhe plaintiff greater facility to meet bhe 
defences, 

^rangman, Advocate- General, and Inverarity for bhe respondents 
^ The lower Court was right in disallowing bhe amendment. A gross 

injustice would be done to the defendants by allowing it. See Steward v. 

North MetropoUtan Tramways Company (3) ; Weldon v. Neal (4) • 

Clatapede d Co. v. Commerctal Union Association (5). * 

ScoiT, 0. J. In this case wa cannot agree with the learned Judge 
of the Court below that an amendment such as was asked for would 
convert the suit into a suit of different and inconsistent character. The 
suit would remain the same based upon exactly the same cause of action 
except for the addition of one [252] allegation. We think therefore, that 
Bhe amendment should be allowed as shown in paragraph 1 of the memo- 
randum of appeal, but as the controversy has arisen entirely through the 
negligence of bhe plaintiffs we direct that they must pay the costs of the 
appeal and of the first hearing in the Court below including the costs, if 
any, of the hearing of the judgment. Leave granted to defendants to file 
a supplemental written statement, if so advised. 

Attorneys for the appellants M essra. Mehta and Dalpatram 
Attorneys for the respondents : — Mr. N. M. Cama. 
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“ Do thn gfcafeuboty powers givea to the Railway Oompany (aeotion 7 ol the 
Indian Railways Aot IX ot 1890) preolade the necessity of obtaining a license 
from the Mamoipal Ooaamisaioner, to ase premises iu euoh a manner as is 
neoassary (or the convenient making, altering, repairing and using the 
Railway ?" 

Held, that no such license was necessary. Section 7 (1) of the Indian 
Railways Act lIX of 1890) authorizes the Railway Administration to do all 
act^ nooe3i?ary for the convenient making, maintaining, altering, repairing and 
[253] U'ing ihe Ranway notwithstanding anything in any other enactment- toi 
the time being in force. 

The storing of timber was necessary for the convenient making, &o., of the 
Railway line. 

Under section 7, sub-section 2 of the Indian Railways Act (IX ot 1S90) the 
Governor-General in (JouDoil and not the Municipal Gommissionec has the 
control of the Railway Administration in the exercise of its powers under sub* 
section 1. 


[Fol : 33 Bom. 565.] 

RhFii-RifiNCE by A. H. S. Asbon, Chief Presidenoy Magistrate of 
Bombay, under section 432 of the Criminal Procedure Code (Act V of 
1898). 

The aooused, the Agent of Q. I. P. Railway Company, was charged 
under section 394 (1) [d) of the City of Bombay Municipal Act (Bom. 
Act ill of 188(3) with having on or about the 25th March 1909 used 
certain premises, namely, two plots of ground, the property of the G. I. P. 
Railway Company at Bombay, for the purpose of storing timber without a 
license granted by the Municipal Commissioner of Bombay. 


The timber in question consisted of about 15,000 Railway sleepers 
and it was admitted that no license was obtained and that the sleepers 
were timber and they were stored. The aooused, however, contended on 
the strength of the ruling in Emperoi- v. Wallace Flour Mill Company (l) 
that as the Railway Company was nob trading in timber and as the pur- 
pose for which the premises wore used was entirely accessory and neces- 
sary for their business, the real purpose was not in fact to store. 

The evidence recorded by the Magistrate also showed that the 
G. I. P. Railway Company for some years past bad *' stacked " sleepers on 
the said promises for the use of their whole line. The maximum of the 
sleepers stacked was estimated at about 36,000 sleepers and the minimum 

at about 7,000 and 8,000. 

Under these circumstances the Chief Presidenoy Magistrate referred 
the following questions to the High Court for an authoritative decision 
under section 4d2 of the Criminal Procedure Code (Act V of 1898) 


[2B4] 1. Does the faot that tbe Railway are oot trading in timber and that the 
purpose lor which the premises are used is nooessary lor the oonvouient o •irying on 
of thoic busiDOss as a Railway over their whole 8>atem negative the intention to store 
within the meaning of seotion 394 U) [d] of the City of Bombay Munioip.il Aot ? 

2. Do the statutory powers given to the Railway Company (leotion 7 of tbe 
Indian Railwa)(' Aot IX of 18^0) preclude the nooessity of obtaining a lioenso from 
the Muuioipal Oommissionet to use premises in such a manner as is necessary for tbe 
convenient making, altering, repairing and using the Railway ? 

3 la the loo payable for a lioenso oontomplated by aeotion 394 (1) (d) o! the 

Muuioipal Aot a tax within tbe meaning of Beotion 135 of the Indian Railways Aot IX 
of 189U ? ■' 

4. Is the Government of India Notifioition No. 9977, dated the 9‘>th Novetebet 
1907. a valid notification within the meaning of seotion 136 (1) of the Indian Railwayi 
Ao^d dues it rondet the Railway Oompany liable to pay the license fee in queeiionl 


(1) 11904) 29 Bom. 193. 


V.] 
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fee ? 


6. Can an obligation lo obtain a license be separated from a liability to pay the 


6. Do license fees come within the Notification ? 

In making the reference the Magistrate observed as follows : — 

In this connection it may be pointed oat that the Railway system worked by the 
G. 1. P. Railway is about -2.900 milea in extent and gloopera were etaobei for tbe use of 
the whole ayabem. Mr. Batty, J,._in Smpcror v. Wallace Flour MtU Company (ij laid 
down the principle that an intention to store is negatived if the quantity retained is 
only reasonably su£fio?eat tor the varying exigencies of consumption but it does hot, 
I think, follow that the intention would be negatived if a Company having mills in 
various pacts of In lia were to accumulate in one place a quantity sufficient for the 
varying exigencies ol consumption of ail its mills. In the Oise of Emperor v. Wallace 
Mill Company (1), the supply of oil^ in hwnd would only have sufficed for about 
twelve days' use in the particular mill, in the preseat ca*e the 16,000 sleepers which 
were stacked by the Railway would have sufficed according to the consumption in 

1908 for about five monihs' use over the whole area worked by the Railway and 
according to the same rate the quantity of sleepers actually received and stacked in 

1909 would have sufficed for na-irly two years’ use. It is true that the average for 
1907 and 1903 togeWaec work^ out at a somewhat higher rate of oonaumt-tion, vis,^ 
39,739, but this is counterbilanoed by the fact that on the 1st January 1908 there was 
a balance in hand of about 3,000 sleepers. 

['265] It is however contended by Mr. Yotka Smith that the statutory powers 
given to the Railway Company (section 7 of the Indian Railways Act IX of I8y0) 
preclude the Municipal Commissioner from insisting on a license. 

Under section 7 clause (/) statutory powers have been conferred on the Railway to 
“do all other acta necessary for making, maintaining, altering or repairing and using 
the railway,” and in my opioion on the evidence it is necessary for the convenient 
making, maintaining, altering or repairing the railway, that the Railway Company 
should be at liberty to store Railway sleepers on the premhes in question from time 
to time, As the sleepers ate obtained by shiploads from Australia, it inevitably 
follows that at oartain periods there is a larger accession to the stock. 

Mr. Crawford however contends that even if the need for storing is conceded the 
obligation to obtain a license from the GommisMoner is not thereby extinguished. 

The Railway have a right to store subject to the necessity of obtaining a lioense. 
But the necessity of obtaining a license restricts to that extent the statutory power 
oonfetted by the Railway Act and implies a power in the Municipal Commissioner of 
refusing to grant a lioaose and I am of opinion on reading the authorities relied on 
by the defonoe, viz., London and brighton Railway Company v. Truman (2) ; Oily 
and South London Railway Company v. London County Council (3) ; London County 
Council V. School Board jor Loyidon (4): Emsley v. North Eastern Railway Com- 
pany (5), that such a power is inconsistent wffh the statutory power given to the 
Railway. 


I think Mr. Yorke Smith is also right in his contention that a lioense fee is a 
tax within the meaning of section 135 of the Railway Aot and that the Notification 
by the Government of India, Department of Commerce and Industry, No. 9977, dated 
S9th November 1907, which is relied on as rendering the Railway administration 
liable to pay the tax, is not such a notification as was intended by the section aud 
inoperative. . Tbe case of the Brewen and Maltsters Association of Ontario v. Attorney- 
General for Ontario (8) and section 3 (p) of the City of Bombay Municipal Aot, 1888, 
have been cited with reference to the first contention while with leferenoa to the 
second contention tbe validity of the Notification has been attacked firstly on the 
ground that its wording shows that the discretion necessary in framing a N^fioation 
under the asobiou has nob been exercised ; The Queen v. Bommaya (7/, Macbeth v. 
Ashley (8), Sharp v Wakefield (9j, Sprtgg v. Sigeau (10); Maxwell on Interpretation of 
Statutes (third edition, pp. 175 to 177) and secondly on the ground that the Notifi- 
cation is not consistent with the Aot under which it purports to have been made ; 
Macbeth v. Ashley i8) and Rajam Chetti v. Seshayya (11). If the wording of the Notifi- 
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cation is considered, I think it can [2563 be reasonably oontended that the Hotifioation 
is 80 worded as to adoot not only existing buc even future Railway admmistrationi, 
DJt only existing but also future taxes and that its edeot is virtually to repeal the 
provisions of the seotioo from whiob it derives its authority." 

The roferonce was heard by Soobti, C. J. and Babohelor, J. 

Cohen [mstruoted by Crawjord^ Brown and Co.) for the Municipal 
Coomiissioner. 

Eobsrtion (instructed by Little & Co.) for the Bailway Company, 

ScuTT, C, J. — The Agent of the G. I. P. Railway Company was 
charged in the Presidency Magistrate’s Court under section 394 (1) (d) of 
the City of Bombay Municipal Act with having used certain premises for 
the purpose of storing timber without a license granted by the Municipal 
Commissioner. 


The Chief Presidency Magistrate having taken evidence has referred 
for the opinion of this Court certain questions speoihed at the end of the 
case stated by him. 

The first question is, in our opinion, one of fact and nob of law, 
and, therefore, cannot be stated under section 432 of the Criminal Proce- 
dure Code, under which this reference is made. 


As regards the other questions, if the second question is answered in 
the affirmative no answer need be given to the remaining questions, for 
the case will in that event have bo be decided iu favour of the respondent. 

The second question is in these torms : 


“Do the statutory powers given to the Railway Company (aeolion 7 of the Indian 
Railways Aot IX of 1890) preclude the nooessity of obtaiumg .> lioease from the Alnni- 
pal Commi8r*ioDOc to use promiROd in such a luacner as is noooaaary lor the oonvenient 
making, altering, repairing and using the Railway?" 

Section 7 of the Indian Railways Aot IX of 1890, to the provisions 
of which the G. 1. P. Railway is subject, provides as follows 

( 1 ) “ Subject to the provifliona of this Aot and, iu the case of immoveable pro- 
perty nol belonging to the Railway administration, to the provisions of any eaaot- 
menfe for the time being iu fotoo lot the ao^juiaition of land lor public puepoaas and for 
companies, and subject also, in the case [237] of a Railway Company, to the provi- 
fliona of any contract between the oompauy and the Qoveenment, a Railway adminis- 
tration may for the parposo of oonatruotiug a Railway or the accommodation or other 

works conneolod therewith and notwithstanding anything in any other enactment for 
the time being in force. . . 

“ (/) do all other acts neooasary for making, maintaining, altering or ronamna. 
and using the Railway. ora. 


on a Railway administration by aub- 

Bcotion (1) shall bo subject to the control of the Govornot-Qeneral in OouaoilC 

In sbnting the case the Mngisbratc finds &s ft fftcb on the ovidenoo 
bhah ib is naoossary (or bheoonvenienb making, mainbaining, alberingor re- 
pairing bho Railway bhab bhe Railway Company should be ab libarly bo 
shore Hailway sleepers on bhe premises in question from lime to time and 
that as bho sleepers are obtained by shiploads from Australia it inevitably 
follows that ab oerbain periods there is a largo aooessiou bo bhe stock. 
Upon this finding it would appear prima facte that bhe Railway adminis- 
tration is authorised bo store Railway sleepers upon bho premises in ques- 
tion notwithstanding anything iu any other enaotmoni for the lime being 
>n force. ® 


.. however, argued on behalf of the Municipal Commissioner bbal 

statutory authority and notwithstanding the finding 
of bhe Magistrate it is still necessary for the Railway Company to obiS 
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sections of the Municipal Aot, which have been referred to in argument : 

Section 394 (1), (6) and (ii) provide 

(1) “ No person shall U ‘=0 any premiaeg for any of the purpoaea hereinbalow 
mentioned, without, or otherwise than in conformity with the terms of, a license ^ ” 

granted by the Oommisaioner in this behalf, namely . . , 

(6) any purpose which is, in the opinion of the Oommiasioner, dangerous to life, 
health or property, or likely to create a nui-^anoe, . . . 

(d) storing for other than domestic use or selling timber, flrewood, charcoal, coal 
coke, ashes, hay. grass, straw or any other combustible thing.** 

[258] Section 479 (1) provides : — 

(d) ** Whenever it is provided in this Aot that a license or a written permisaion 
may be given for any purpose, euoh license or written parmisBion shall specify the 
period for which, and the restrictions and oonditiona aabjeot to which, the same is 
granted, and shall be given under the signature of the Oommissioner or of a municipal 
officer empowered under section 6d to grant the same/' 

Section 479 (3) provides ; — 

“ Subject to the provisions of clause (d) of section 403, any license or written 
permission granted under this Aot may at any time be suspended or revoked by the 
Commissioner, if any of its restrictions or oonditinns is infringed or evaded by the 
person to whom the same has been granted, or if the said person is convicted of an 
infringement of any of the provisions of this Aot or of any regulation or by-law made 
hereunder in any matter to whioh such lioenss or permission relates.*' 

It is not disputed that the unrestricted provisions of section 394 would 
empower the Commissioner to refuse in his discretion to grant a license. 

This view has the authority of a ruling of this Court in its favour ; see 
Ha/i Esmail v. Municipal Commissioner of Bombay (1). 

It was at first contended by counsel for the Commissioner that the 
power of refusal extended to such a case as the present but being pressed 
by the words of section 7 of the Railways Aot notwithstanding anything 
in any other enactment for the time being in force *’ and by the consider- 
ation that such a contention if upheld would give to the Commissioner, 
under section 394 (b), the power, if he thought fit, to prohibit the work- 
ing of the Railway in parts of the oitv, he modified and reduced the argu- 
ment to this, that although by reason of the terms of section 7 of the 
Railways Aot the Commissioner could not prohibit the use of any premises 
the use of whioh was authorised by the berms of section 7, yet he still had 
reserved to him under section 394 (1) (d) a power of regulating the 
method in whioh the Railway Company should store timber upon its 
premises even though such storing was authorised by section 7 (l) (/) ; 
and authorities were cited to the Court in support of the general pro- 
po'^ibion that an implied repeal of one Act by a later Aot will not ha 
[259] inferred if it is possible even partially to harmonise the provisions 
of the two Acts. While wo recognise this as a general rule of construc- 
tion, we do not think that there is any scope for its application in the 
present case; in the first place, it would involve an almost complete re- 
writing of section 394, part of it being left to stand, another part being 
restricted without any precise guidance as to the limits of the restriction 
and yet another part being altogether deleted. It seems to us very 
doubtful whether such a recasting of the section would be warranted by 
any recognised principles of construction. In the second place we have 
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not only bha provision bhab the words of secbion 7 shall be read nobwibh- 
sbanding anything in any other enaotmenb for the time being in force, bub 
wo have an express declaration in sub-section (2) of the authority which 
shall have control of the Railway administration in the exercise of its 
powers under sub-section (1). That authority is the Governor General in 
Council and nob the Municipal Commissioner. 

The provisions of bha Railways Aot to which we have referred pro- 
vide, we think, for an undivided and exclusive control of Railway 
administrationp by the Supreme Government. 

Considerations of oonvenienfle and the safety of the public and securi- 
ty of property have been pressed upon us in argument. Bub we do nob 
think there is any practical force in any of these suggestion?, for, if the 
Municipal Commissioner is really of opinion that the Railway Company is 
exercising its statutory powers in a manner inoonsisfeenb with the health 
of the inhabitants of Bombay or the safety of property therein, it Is 
always open to him to make a representation bo that effect to the 
Governor General in Council in order that the sbafco of affairs complained 
of may be inquired into and if necessary remedied by the proper authority. 

For bhe^e reasons we answer the second question in the affirmative 
and we return the case to the Presidency Magistrate to be disposed of in 
accordance with this finding. 

Order accordingly. 

34 B. 26q (=5 I. C. 864=12 Bom. 1. R. 137). 

[260] APPELLATE CIVIL. 

Before Mr. Justice Chandavarlcar an^^' Mr. Justice Beaton. 


MtjgaPPA ChaNBA^appa SawadattI [Or^ginnl Plnivtiff)^ Appellant, v. 

MahaMadsaheb valal Imams \iirb {Onginal Defendant)^ Respondent.^ 

[7bh September, 1909.] 

DecreC'^Ezecuiinn of decree— ‘Decree for rent — for redemption— Tahvig of awvwinii 

und^r the. Dekkhon AfjriciiUurrsta* n-'lii'f Act tXVir of R-itvK of account 

showing that mortgagee overpaid himself from rents and profile— Mortgagee's right 

to eKecuie decree for rent. 

lu virtoe of (4 detiree for four yoxrn’ rent. :it q time when the provi- 

fliooa of tbo Dekkhin AcnonUariflU’^ Ro'iof Act did not apply, thepUm»ia 
(mortgagpoi beoamo entitled to recover a certain sumi f^om the dofen'^ant 
(moitg .gor). After tbo introduo ion of febe Pokkban Acrioalturista* Belief Aot, 
tUo latter fluod the former for redemption of tbo mortcrtgo of tbo land in roepeot 
of which the rent-nofo sued on had been pa^cod : on taki» a acoounta in the way 
dirootod by the Act. Uwaq found that the plaintiff aq mortcacee bad overpaid 
himaelf from tbo rents and profits o' tbe land The p’aintiff tbere^fter applied 
toexcoiiehiadcoreeforrent. Both the lower ( Wta dismUaed the application 
on tbo uround that the vl intiff had aUeadv recovered more than waa due to 
him aa mortgagoo from tbe rents and profits of the land On appeal 

aa it stood. bVinc regard to the 
P'-ovisions of the Ookkhan AsricuU.uriqtq’ Relief Aot did not apply 
when It was passed, and that tbo a-oounts which were taken f w the purpose of 

T"" purpoqe-that is. for enabling 

ftavth Off f n n uot entitle him to teoov.l 

au) thing from the plaintiff by way of sot-ofl. 

Second appeal from bhe dooi=5ion of T, D. Fry, Di=:t.riob JuaRe ol 

N. Kolkar, Joint Subordinata 

•Judge at Dbarwar. 


Seoond Appeal No. 479 of 1909. 
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Prooeedings" in execution. 

The defendant mortgaged certain land with the plaintiff on the 25th 
September 1892 with possession. On the same day, the defendant passed 
a rentmote in respect of the land in favour of the plaintiff and the AppbciEiATb 
defendant entered on the land as plaintiff's tenant. Oivi^ 

In 1904, the plaintiff sued the defendant on the rent-note to 34 B. 260=S 
recover from him four years’ rent (l899 to 1903), and obtained I. C. 664=12 
£261] a decree for Rs. 1,378-4*1. At the date of the decree, the pro- ^ 

visions of the Dekkhan Agriculturists' Relief Act did nob apply. * ** 

The provisions of the Dekkhan Agriculturists' Relief Act were made 
applicable to the district in 1905. 


The defendant sued in 1906 for redemption of the mortgage. In the 
course of the suit accounts were taken of the dealings in the way provid- 
ed for by the Act, and they showed that not only had the mortgage been 
satisfied by February 1898 but that the mortgagee had received over 
Rs, 900 in excess. 


The plaintiff then applied to execute the decree for rent. 

The Subordinate Judge rejected the application on the following 
grounds : — 


‘ The origiaal coottgaga-dobt has been more than sati^hei by the uaufcaot of thj 
mortgaged lande, and the mortgagoo hag aliroady received nearly Eg. 950 in exoeafl of 
what was dae to him under the mortgage. This complete satisfaction o( the mort- 
gage*debt took place before April 1898. This decree is for the four years’ tent subse- 
quent to April 1898.^ The aoooant taken in Suit No. 114 of 1906 shows that after 
February 1898 nothing was doe to the mortgage under his mortgage, and that since 
then he has enjoyed the profits for nothing. Under these oiroumstanoes, I think the 
decree-holder cannot be allowed to execute this decree. If tbe Court allowed him to 
execute thU decree, it would be helping him to get money to which he is not entitled 
after the complete satisfaction and discharge of the mortgage-debt. This would be 
going against the spirit of the Dekkhan Agrioultariats’ Belief Act. There ig no ques- 
tion of going behind the Court’s decree or of disturbing any jural relations. The 
question is whether tbe Court can lend its assistance to one seeking to make an 
undue gain and to cause undue loss to another ”? I think the Court oannot do this. 


This decree was confirmed by the District Judge. 

The plaintiff appealed to the High Court. 

JayakaVt with K, H. Kelkaft for the appellant. — The lower Court has 
misconceived the question ; it is whether the first decree, being a subsist- 
ing decree, is capable of execution or not. The question that at the data 
of that decree, viz.t 8bb July 1905, Rs. 1,378-4-1 ware due is res judicata 
in the execution proceedings, the defendants are estopped from question- 
ing this finding in execution proceedings. The execution proceedings 
are only a carrying out of tbe decree and the only question which [262] 
the Court can go into in execution proceedings is the question of the 
satisfaction of the decree under section 258, old Civil Procedure Code, 
and Order 21, rule 2, new Civil Procedure Code. But the Court has not 
proceeded under this section, since this is not a case of subsequent pay- 
ment or satisfaction of the decree. Here the defendants want to counter- 
act the finding in the first decree that Rs. 1,378-4*1 was due, by pleading 
against it, in execution proceedings, the finding in the redemption suit that 
nothing was due from defendant at the data of the first decree and that 
the defendants had paid Rs. 950 more than was due. This cannot be 
allowed to be done in execution proceedings. 

We say this case has nothing to do with the Dekkhan Agriculturists* 
Relief Act, since the first decree was passed before the introduction of 
that Act. The act cannot be construed retrospectively : see 
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V Ganeshil) The atnounb of Rs. 950, found as overpaid, is arrived at 
beTt. by baking aooounts on the footing oftheDekkhan Agriculturists’ Relief 

APPELLATE assuming that the Dekkhan Agriculturists’ Relief Act applied, 

there is nothing in that Act enabling the Courts to depart from the ordi- 
848.260=5 nary rule of praohioe that the Court executing the decree has no power 
I. C. ’864=:12 to vary the decree ; see Bamaohandra v. Kondaji (2) and the cases cited 
Bom. L. B. Ttie sections of the Act which are most favourable to such a case 

are sections 12 and 1 3 but even these sections, it has been held, cannot 
apply to decrees passed previously : sea Qoverdhan v. 7esu bin Anaji and 
Apnjiv. Atmaram (3); Tatya Vithoji Babu Balaji {i); Navlu v. 

Baghu (5). ... , 

As for the second parb of the finding in the redempbion suio tnai 

Rs. 950 were over-paid, I subinib, assuming bhab the Dekkhan Agrioul- 
turisbs’ Relief Aob governed bhis case, bhere is nobbing in the Aob bo allow 
dofendanbs bo claim a set-off of an amount found as owing bo them ab bho 
foot of an account taken on the basis provided by bba Aob. The Aob being 
a special pipoe of legislation passed for a particular objeob cannot be so 
construed [263] as bo cover purposes which were never oonbemplabed : 
see c.cf., Janoji v. Janoji (fi) whore even a refund was disallowed. 

The first decree was never montionei or referred bo in the redemp- 
tion litigation In 1906: see e.g.t the plaint in that suit. Ib was nob taken 
into aooounb in the latter suit, the question of the first decree was ex* 
pressly left open in the redemption judgment : see the judgment. 

D. A. Khare for the respondent. — The first decree has been paid off. 
That is the finding in the second decree, which must be accepted, though 
the Court has not made an actual order for payment of the amount found 
to be over-paid. The Court oould nob make such an order in that suit. 

The defendant oould have brought a suit to recover the amount OVM- 
paid under the Dekkhan Agriculturists' Relief Act: see Willimm v. Douiw 
(7). If undue influence, or wrong advantage or any other equitable defence 
is proved, the Court sets aside the transaotion. I ask the Court to act on 
the same principles hero: see Janoji v, Janoji (6); Shoo Saran Singh v. 
Mohabir Pershad Shah (8); Uajjichandra Baba Satho v. Janardan Apaji 
( 0 ). 

Chandavarkab, J.:— Wo must set aside the decree of the lower 
Court and allow the oxooution in this matter to proceed. The decree for 
rent, it is admitted, remains unexecuted. But what is relied upon for the 
respondent is that, aooording bo a subsequent deoroe for redempbloni a 
certain amount over and above that duo to him as mortgagee was appro- 
priated by the appellant, during the time that he was in possession of the 
property as mortgagee. That amount is adjudged to have been so appro- 
priated upon account taken under the Dekkhan Agriculturists* Relief Act, 
It is oonooded that the Aob did nob apply at the time the decree for rent 
was obtained. That decree gave a right to the appellant to recover a 
certain amount from the respondent. The fact that in a subsequent 
deoroo passed under the Dekkhan Agrioulturisbs* Relief Act, it was found 
upon baking accounts in the way directed by the Aob that the appellant as 
[^64 ] mortgagoo had over- paid himself from the rents and profit s oannot 

(1) (1S07) R1 Bom S30. 


(2) (1896' ‘22 Bom. 221 at p. ‘221, 
(9) P. J. for 1882. p. 126, 

(4) (1883) 7 Bom. 380. 

(6) (1884) 8 Bom. 303 at p. 806. 


(6) (1882. 7 Pom. 1S6. 

(7) (1829) 2 Sim. 461. 

(8) (1905) 82 Cal. 576. 
(9) (1889) 14 Bom. 19. 




MUGAPPA t). MAHAMMAD8AHEB 


84 Bom 265 


1609 

Sep. 7. 


affeoti the right he had acquired under the previous decree which stands 

Dskknan Agriculturists’ Belief Act nowhere provides 

that where, upon an account taken under it, it is found that a mortgagee 

m receipt of rents and profits has overpaid himself, the overpaid amount A-Ppeeuatb 
becomes a debt due from him to the mortgagor and that the latter becomes 

Baba ( 1 ), a mortgagor under such circumstances 1 . C. 864=12^ 

IS only enabled by the Act to redeem his mortgaged property on favour- H. 

able terms upon an account taken in the special mode directed by the Act • 
but the Act does not entitle the mortgagor to claim the payment from the 
mortgagee of any amount received from the property over and above the 
amount due on the mortgage on the footing of the account so taken. If 

law* allowed by the lower Court is plainly contrary to 

I L decree must be executed as it stands, having regard to the 

fact that the provisions of the Act do not apply to it, and that the accounts 

which were taken for the purposes of the subsequent decree were taken 

for a special purpose— that is, for enabling the respondent to redeem on 
appeU^^t^ '■arms, not for entitling him to recover anything from the 

reversed and the Darkhast is 

remanded to the Subordinate Judge to be executed according to law. 

Oosts up to this throughout upon the respondent. 

Costs incurred hereafter to abide the result. 

1,00 ®y“Pa'>> 3 y with the decision which 

has been arrived at by both the lower Courts ; and I have no doubt that 
our daoision will be received by them with considerable surprise and will 
be regarded as militating against the intention of the Dekkhan Agricul- 
turists Belief Act. ^ But, after all, we have to administer the law as it 
is, not as ought to bo. And although, both the lower Courts 

have regarded [ 263 J the claim which the decree-holder has made in execu- 
tion of his decree with some thing almost amounting to amazement, and 
as something, which if allowed, would be grossly unfair ; yet it is to be 
remeinbered that the decree for redemption has only been made by setting 
aside the terms of the mortgage, that is, by setting aside the contract 
between the parties, which the Dekkhan Agriculturists’ Belief Act allows 
the Judge to do and by then proceeding to take an account in which onlv 
a moderate rate of interest is allowed. If the mortgage contract had 

been allowed^ to proceed, unaffeotied by the provisions of the Dekkhan 

Agriculturists Relief Act. the mortgagee would still be entitled to the 
possession of the land, would be entitled to the annual profits, and would 
so remain for something like ten years more. And, therefore, although it is 
pointed out very clearly and emphatically that the mortgagee has receiv- 
ed considerable sums m excess of what after the account was taken under 

the Act, was found duo to him, yet it must be remembered, that all that 

he bas received, and also all that he claims under this decree which he 

now seeks to ex^uta would be due to him but for the operation of the 

Dekkhan Agriculturists Belief Act, and even after he has executed the 
decree, the mortgagee will have obtained far less than he would have 
received if the contract between the parties had been allowed to proceed 
This may be an example of the great need that the Court should be al- 
lowed to break contracts of this kind and re-settle the relations between 
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1909 ^ nr untair in allowing a oroditor to teoeive that 

can be desonbed ° him to teoeive. Until 

... law entitleb h iatrodnced into the Dharwar 

^*r^mr*** the Dekkhan Agnoulturis entitled to the rent fixed by the 

District, the mortgagee (.j^g years for which he obtained 

81 B. 260=8 rent-note, and he was en nerleotlv right as the law then stood. 

,.a 8 M= 12 thedecreefor it. That decree was are bound to let 

decree-holder is fairly en .tied sSown that in law, or for [ 266 ] 

Somes timTbaned. Therefore this decree must 

mmSgee to tVe'mtTgagm whicSe Sr 'is SItTerto say must be 

Efer “is: "S ir 

accounts peculiar to the Dekkhan Agriculturists Belief Act 

gee's debt was more than paid off, yet the mortgagor has not obtained » 

decree on the excess payments and 'i^^<,n°/'"TQ0retore as the 

as monies due from the mortgagee to the mortgagor. T00r0'ore. as tue 

decree is still in force and has not boon paid aod there is ^ 

can bo pointed to as a set off in law against what is due under that decree, 

it seems to me that it must be allowed to bo enforced. 

This result is not more peculiar than that which was arr 
recently in England in the case of Poulton v. iijitst.ibls Couir and BoUer 

mock Cmp...; (1). Id ii.D» ii 

must be enforced though after events showed that no 
have been made had the true oirouLnsfeanoos beon known. ere w 
a decree perfeobly lawful and good and not based on any misoono^ 
fact, bub ib is proposed bo forbid ib 5 oxeoubion on acoounb ol a ohange 
bhe law made after the dooroo was obtained, which change does no 
direobly or by implioabion atfoob bho dooroo. Thab change m e aw 
Dob be permitted to annul the decree. 
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[267] APPELLATE OIVIL. 

Be/ore Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Batchelor. 


Ehimbai JAMALBHOY {original Plaintiff 1), Applicant, v. Mariam 
J3I1SIE Abdul Easool and others {original Defendants). Opponents 

Nos, 1 , 4 ^0 9 and 11.^ 


[15fch November, 1909.] 

Aden Act HI of 18 ^ k), sections Sand 15 {f)^Gourt-fees Act {V 11 of 1810), sect ionl, 
^uh-sectwn ^ clauses ic) and ((i)— Stiffs VaUtaiion Act {V II of 1881), section 8~^ 

551-Civii Procedure Code (Act V 
^ pwr^joses of CourP fees and jurisdiction— - 

butt for declaration and tn;}unciton~Bejectton of ylaint as not properly stamped^ 

Appeal^AppUcatton to state a case to Btgh CourtSummanj dismissh of appeal 
— Application for revision^Jurisdiction. 

The plaintiff brought a suit in the Court of the Assistant Eesident at Aden 
for a declaration of heirahio and an injunction with reference to certain pro- 
perty of the value of upwards Es. £0,000. The claim being for declatafciou and 
iDjanotion was, under the provisions of the Court-fees Act IVII of 1870) [2681 
section 7, sub-section 4, oJauaea (c) and (d) valued by the plaintiff at Es. 130 

the prescribed Court-fee stamp was Es. 10 only. The Assistant 
Eesident rejected the plaint on tbe ground that it was not properly stamped. 

Assistant Eesident the pUintiff appealed to the Eesi' 

presented an application under 
section 8 of the Aden AcMll of I86t) to state a case to the High Court upon 

certain questions specided in the application. The EGsident. however, on the 

next day, that is, on the 2lth September summarily dismissed the appeal under 

section 551 of the Civil Procedure Code (Act XIV of 188;i). The judgment dis- 
missing ths appeal was readout to the plaintiff on the 7th October following. 

when she attended the Court. ® 


The plaintiff, thereupon, preferred an application for revision to the High 
Coun praying that the order dismissing the appeal might be quashed and that 
the Eesident be required to state a case. 


A quesUon having arisen as to whether the High Court had jurisdiction to 
interfere m revision with any order passed by the Eesident in the exercise of hia 
Civil jurisdiction under the Aden Act (il of 1864), 
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• Application No 8 of 1909 under extraordinary jurisdiction. 

(t) Sections 8 and 16 of the Aden Act (II of 1864) ate as follows ; 

8. No appeal shall lie from any decision or order of the Eesident given or made 
by him, whether in the exercise of his original jurisdiction, or in the exercise of hia 
jurisdiction as a Court of Appeal or of revision ; but if in tbe trial of any suit in which 
the claim estimated as aforesaid shall not exceed one thousand rupees in value anv 
question of law or of usage having the force of law or of the construction of a docu- 
ment affecting the merits of the decision shall arise, on which the Eesident shall 
entertain doubts, the Eesident may, either of his own motion, or on the application 
of any of the parties to the suit, draw up a statement of the case and submit it with 
niB own opinion, for the decision of the High Court of Judicature at Bombay. 

And if in the trial of any suit or the hearing of an appeal in any suit in which 
the claim, estimated as aforesaid, shall exceed one thousand rupees in value anv 
question of fact or of law or of usage having the force of law or of the construction 
of a document affecting the merits of the decision shall arise, the Resident shall on 
tbe application of any of the patties to the suit, or he may of his own motion draw 

own opinion for the decision of the 
laid High Court. " 


16. In the administration of civil justice, the Court of the Resident shall be 
guided by the spirit and principles of tbe laws and regulations in force in the Presi 
denoy of Bombay, and administered in the Courts of that Presidency not eitablished 
by Boyal Chatter, and in the High Court in the exorcise of its jurisdiction as a Court 
of Appeal from those Courts. 
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Bcld, that with regard to questions which might arise regarding oases to be 
stated by the Resident for the decision of the High Court under the provisions 
of section 8 of the Aden Act (U of 1861) the Resident’s Court is subordinate to 
the High Court. 

Under section 10 of the Aden Act (U of 1864) as the Court of the Resident is 
to be guided by the spirit and principle of the laws and regulations in force in 

the Presidency of Bombay and administered in the Courts of that Presidency 
not established by Royal Charter and in the High Court in the exercise of its 
jurisdiction as a Court of Appeal from those Courts, the provisions of the Suits 
Valuation Act (VII of 18b7) are ‘ the law for the time being for the valuation of 
claims' in the Courts of the Resident of Aden. 

Held, further, that the plaintifl’s claim being valued at Rs. 130 according to 
the law for the valuation of claims for the time being in force and according to 
the rulings of the Bombay High Court, it did not fulfil the lequiremenM of 
section 8 of the Aden Act (U of 1864) so as to give the pUintiS a tight to de- 
mand the statement of the case upon any question of fact or law atiaing in 
the suit. 

[Dist : 41 Cal. 915 ] 

Application under the extraordinary jurisdiction (seotion 115 of the 
Civil Procedure Code, Act V of 1908) against the decision of E. de Brath, 
Major-General. Political Resident at Aden, sumouarily dismissing an ap- 
peal against the order passed by Major J. R. Carter, Assistant Resident, 
rejecting a plaint on the ground of the insufficiency of the Court-fees 
stamp. 

[269] One Dadabhoy Ganibhoy, a resident of Aden, died at that 
place in the year 1904 leaving him surviving a widow Rhimbai, children 
and grand-children. The deceased was possessed of considerable move- 
able and immoveable property consisting of houses, cash, shop-goods, 
pearls, etc. The Court of the Resident at Aden took charge of the said 
property and realized about Rs, 53,000 by its sale. After the sale the 
heirs of the brothers of the deceased claimed a three-fourths share in the 
proceeds of the sale and the Resident’s Court proposed to distribute that 
share among the claimants and to give the remaining one-fourth share 
to the widow and the children of the deceased. The widow, Rhimbaii 
and the children of the deceased brought a Suit No. 176 of 1907 against 
the claimants of the three-fourths share in the Court of the Assistant 
Resident at Aden for a declaration that the plaintiffs wore the sole legal 
heirs of the deceased Dadabhoy Ganibhoy and as such entitled to receive 
the whole of the property of the deceased according to their respective 
shares, free from the claims of the defendants. The plaintiffs also prayed 
for an injunotion restraining the defendants from receiving from the 
Court any portion of the said estate. The claim was valued at Rs. 130 
and the plaint was engrossed on a Court-foe stamp of Rs. 10. The 
Assistant Resident found that the plaint was insufficiently stamped and 
gave a month’s time to the plaintiffs to make up the requisite stamp. 
The plaintiffs having failed to do so, they presented an application pray- 
ing for extension of time and for amendment of the plaint. The Assistant 
Resident refused the application and passed an order rejecting the plaint 
under seotion 64 of the Civil Procedure Code (Act XIV of 1882). 

The plaintiffs preferred an appeal, No. 3 of 1908, against the said 
order to the Court of the Resident and subsequently on the 23rd Septem* 
ber 1908 applied to that Court to refer the oaao for the opinion of the 
High Court at Bombay under seotion 8 of the Aden Act III of 1864) on 
the following question : — 

Is the plaint suifioiGnUy atamped, and, WAS the older of the CoQtt cejeoting thi 
plaint under seotion 54, clause (b) of the Civil Prooeduto Code without making a® 
order, what the lequisito stamp should be, legal ? 
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■c September 1908 the Easident summarily dis- 

On the 28th September 1908 the plaintiffs appHed to the Sden^ 

to be informed as bo what became of the appeal and they were, in renly 
required to attend the Court-house on the 7th Octo^r following^ in 
connection with the appeal. On the appearance of the plaintiffs in Court 

2nd JecorS dismissing the appeal was read 

dismissing the appeal. Ehimbai preferred an 
application under the extraordinary jurisdiction (section 115 of the Civil 

Procedure Code Act V of 1908) urging afia that the Eesldent erred* 
in law in nofi referring the oasa for the opinion of the High dmirfi nn/^ar 
section 8 of the Aden Act (11 of 1861), tLt he act2d b?;fnd?uSdrc^on 
in passing his order without making a reference to the High Court, that 

that he acted with material irregularity in the exercise of his jurisdfction^ 
A rule msz having been issued calling on the opponents (defendants) to 
show cause why the decision of the Rasident should not be set aside 

the mie^' “PP^a^d for the applicant (plaintiff 1) in support of 

L 4. Shah appeared for the opponents (defendants) to show cause • 
—We have to urge a preliminary objection. The applicant is not enfli 
ed to ask this Court to interfere with the decision of the Eesident iii 
revision because section 115 of the Civil Procedure Cr,da lono • l 

cSr’r'^Th IlQsidenfs Court at Aden is not subordinate to the HiS! 
Court. The power of superintendence is given to the High „„i„ 

in certain particulars specihed in some sections of the kLn Act ^ We 

rely upon the ruling of the Full Bench in Khoja Shivii v 

Qulam (1). Even though appeals lay from the Zanzibar Court to the High 
Court, it was held that the High Court had no powers of revision 

Ih, Oort. By .ho Man Aal, n.lthar aS .pp» °L a' 

application lies to the High Court. ovii»ionai 

[271] SOOTT, C. J., referred Abdul Karim v Thi> • t 

0. SZ ‘.'■n". XT 

If n‘d'd“*“! ‘d *‘i'®** Patent was de°o£ 

^ of ‘fio High Court The 

fact that the tra^fer was not ordered under section 25 of the Civil Pro 

oedure Code. 1882, shows that the Eesident’s Court could not be subord 'n 

ate to the High Court. See section 2 of the Civil Procedure Code I882' 
and section 3 of the new Code, 1908. ibbJ, 

K. N. Kotjaji for the applicant (plaintiff 1) in snnnnrh nf hUr. . i 

The Full Bench ruling in Khoja Shivji v. gSI 1) 

favour. The judgment of Sir Charles Sargent, C J in Xfc 1 
that it was merely because the High Court of Bombav ®ase shows 

Zanzibar Order in Council to bo only an appellate Court tn 

1. Ciyil ..S.S t,.„ Z.n,ib„. th.. twr., ° SnT.t 


1909 

NOV. 16. 

Affbi^atk 

OlVlI,. 

3<B. 3S7»i 
Bom. L. R. 
1«=B I. C. 
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(1) (1896) 20 Bom. 480. 

(2) '(1£03) 27 Bom. 576. 


(9) (1906) 80 Bom. 246. 
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1809 High Court. In Criminal oases the High Court oi Bombay is, under see- 
NOV. IB, tion 9 of the Order in Council, to be deemed the High Court and not 

merely an appellate Court, and this difference was clearly pointed out by 

Sir Charles Sargent, C. J. Under the Aden Aot, the powers of superin- 
— tendenoeand revision are expressly given to the High Court over the 
8iB.36fc=12 Eesident’s Court at Aden. Besides Zanzibar is not a part of the Bombay 
Bom. L. R* Presidency, but Aden is, and this ciroumsbanoe makes the Court at Aden 

subordinate to the Bombay High Court. See section 16 of the Letters 

Abdul Karim V. The Mu7iicipal Officer, Aden (1), affirmed by the 
Privy Council in Municipal Officer, Aden v. Ismail Hajee (2) establishes 
the power of the High Court to superintend or revise the aots and deoi- 
sions of the Court at Aden. Superintendence and revision are inter- 
changeable terms. Superintendence may be more comprehensive than 
revision but it cannot exclude [272] revision. The ruling in Abdul 
Karim v. The Municipal Officer, Aden (1). points out that superin. 
tendenoe is nob only a ministerial but a judicial power. Superintandenoe 
implies appellate jurisdiction and vice versa ; PirhJiai Khimji v. B. B. &. 

G. I. R. Co. (3). Section 15 of the Charter Act and sootion 16 of the 
Letters Patent act and re-act on each other. The decision in Gabini* 
sundari Debi v. Jagadaviha Dcbi (l) covers exactly a case like the present. 
Section 2 of tho Civil Procedure Code, 1882, and section 3 of the new 
Code, 1908, are hob meant to give exhaustive definition of "Subordinate 
Courts.” The application of sootion 13 of the Letters Patent in any case 
does not mean that section 25 of tho Code of 1882 or section 24 of the 
Code of 1908 is neoossarily inapplicable. Therefore in the present case 
either section 115 of tho new Code or section 15 of the Charter Aot may 
be applied. But apart from all general arguments, it is enough for our 
purpose to confine attention to section 8 of tho Aden Aot. That section 
makes it imperative for the Re idonb to refer a case to the High Court 
where the claim oxoeels R^. 1,000 in value. This circumstance gives the 
High Court the power to direct the Resident at Aden to refer a case to the 
High Court. Tho Rosidonb may otherwise act capriciously. At any rata 
for the purposes of sootion 8 of the Aden Aot, section 115 of the new Code, 
1908, or section 15 of tho Charter Aot must apply. 

Coming to the merits, the claim boro was more than Rs. 1,000 in 
value and so tho Resident was bound to submit a ease for the decision 
of this Court under sootion 8 of the Aden Act when we made an applioa* 
tion to him to that offoob. 

Shah for tho opponents (dofondauts^ to show cause The applioation 
for roferonoQ bo the High Courb was made on the 23rd September 1908 
and it is nob shown bhab the appeal was board on bhat day. The judg- 
ment was written on the 24th September and it was pronounced on the 
7th October following. The applicant (plaintitU cannot therefore daiffi 
the benefit of section 8 of bbo Aden Aob which requires tho applioation 
for roforonoQ to bo made "in the trial of any suitor tho hearing of an 
appeal.” Secondly, the claim does nob oxoood Rs. 1,000 in value. Th® 
[273] Aden Aot requires the claim to be " o^bimabod according bo any law 
for the valuation of claims for tho time being in force,” and the Court-fees 
Aot and tho Suits Valuation Act lay down the law for bbo valuation (rf 
c laims at t bo present day. Tbejne-ent claim being for declaration and 

(1) (1009) 27 Bom. B7B. (9) as7U 8 (0. 0. J.) 69. 

(2) (1005) 90 Bom. 21G. [.\) ^970) 6 Ben. L. K 169 at p. H*. 
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injunofiion, bhe value of bha olaim for bha purposes of Oourb-fees is bhab igo9 
menbionad in bha plainb, whioh is Rs. 130, and bha same is bha value of Nov. 15. 

bhe olaim under seobion 8 of bhe Suibs Valuation Aob for bha purpose of 

iurisdiobiOD. Under seobion 15 of bhe Aden Aob bhe Courb of bhe Resident 
ab Aden is to be guided by bha spirit and principle of bha laws and regula- 
in foroe in bhe Presidency of Bombay and administered in the Courts of S4 B. 267=1S 
bions bhab Presidency nob established by Royal Charter and in bhe High ’Bom. L. R. 
Courb in bhe exercise of its jurisdiction as a Courb of Appeal from those 
Courts. Hence the valuation prescribed by bhe aforesaid Acts must be 
taken to be bhe valuation for the purposes of seobion 8 of the Aden Aob. 

As bhe olaim did nob exceed Rs. 1.000 according bo such valuation, bhe 
Resident was nob bound to submit bhe case bo this Courb. 

Koyaji in reply : — The words " in bhe trial of any suit or bhe hearing 
of an appeal ” in seobion 8 of bhe Aden Act mean during bha trial of any 
suit or during bhe hearing of an appeal and nob ab bhe hearing of a suit or 
appeal. 

The olaim is bo be esbimabed according to the law for bhe valuation 
of claims and nob of suibs. The words in sections 5 — 8 of the Aden Act 
clearly imply a distinction between suits and claims therein ; ofaharwisa 
bhe wording would have been, in any suit estimated according bo bhe law 
for bhe valuation of suits for bhe time being in foroe. The sections of bha 
Aden Aob are bo be construed in bha same way as seobion 696 of bhe Civil 
Procedure Code, 1882, corresponding with seobion 110 of bhe new Code, 

1908. The right of appeal depends on bha real value and nob bhe value 
fixed for bhe purposes of Courb-fees : Mohun Lall Sookul v. Behee Doss (1), 

Bahno Lekrai Boy v. Knnhya Singh (2), Pichayee v. Sivagami (3), Bari 
Mohan v. Surenira Narain Sinah (4), Musst. AHman v. Musst Hasiba (5) 

The Suibs Valuation Act [274] determines the values of suibs and not 
claims and it is for bhe purposes of jurisdiction of bhe Courts in whioh suibs 
have bo be filed and nob for purposes of appeals. According bo bhe law for 
bhe valuation of claims, they are bo be valued according to the market 
price. The provisions of seobion 40 of bhe Punjab Courts Aob. 1884, are 
similar bo those of seobion 8 of bhe Suibs Valuation Aob and ib has been 
laid down by a Full Bench in Civil Judgment No. 24 of bhe Punjab 
Records for 1903 bhab bhe value of bhe olaim under bhab seobion for pur- 
poses of appeal was nob bhe same as under Suibs Valuation Act. 

Seobion 16 of the Aden Aob need nob be invoked as the Courb fees 
Act and the Suibs Valuation Aob are actually in force in Aden inasmuch 
as those Acts extend bo the whole of British Ind’a. Bub we submit bhab 
those Acts have nothing to do with the question of valuation of claims 
under seobion 8 of bhe Aden Aob. 

Our grievance is bhab our plainb was rejected on bhe ground that ib 
was insufficiently stamped because we valued bhe olaim ab Rs, 130 and 
nob abRs. 53,000 for bhe purposes of Courb-fees. We contend that this is 
contrary bo the rulings of this Court. Manohar Qanesh v. Bawa Bam^ 
charandas (fi), Sadarsingji v. Oanpatsingji (7), Parvaiibai v. Vishvanath 
(8), Vachhani v. Vachhani (9\ For the purposes of the Courb-fees we 
gave the correct valuation ab Rs. 130 according bo the said rulings, bub 


(1) (I860) 7 Moo. I. A. 478. 

(2) (1874) li. R. 1 I. A. 317. 

(8) (1891) 16 Maa. 237. 

(4) (1909) SlOal.BOl. 

(6) (1897) 1 Oal. W. N. LXXXXlIIl 


(6) (1877) 9 Bom. 219. 
i7) (1892) 17 Bom- 58. 

(8) (1904) 29 Bom. 207. 

(9) (1908) 33 Bom. 307. 
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for purpo?^ 0 s of jurisdioMon the value was Rs. 63,000. Bab when oome up 
here in revision w 0 are met wibh bhe oonbenbion bhab the value of bha 
olaim is Rs, i30. Thus we geb no relief, 

ScoiT, C. J. : — This is an applicabion by the plainfciil in a sutb filed 
in bhe courb of Vihe Residenb ab Aden hhab an order di-missing an appeal 
3^8.267=13 in bhe suib under seobion 551 of bhe Civil Procedure Code may be quashed 
149 ™ 5 ^' c’ Residenb may be required bo sbabe a case upon oerbain ques- 

867 ,' * speoiSed in an application, dated bhe 23rd of September 1908, made 
the day before he delivered judgment in bhe appeal, it being contended 
that the [275] obligation bo state such a case was imposed upon him by 
bhe provisions of seobion 8 of the Aden Act II of 1864. ^ 

A preliminary objection was taken on behalf of the opponents that 
this Courb has no jurisdiction bo interfere in revision wibh any order 
passed by the Resident in bhe exorcise of his civil jurisdiction under the 

Aden Act, on the ground that the Resident being only subject to bhe 
High Court of Bombay in oerbain specified particulars under bhe Act with 
regard to civil jurisdiction his Court could nob be said bo be a Courb 

Subordinate to bhe High Court within the meaning of seobion 115 of the 

Civil Procedure Code. 

Now wibh regard to questions which should be stated by the Resi- 
dent for the decision of the High Court under the provisions of seobion 8 
of the Aden Act there can, we think, be no question that bha Resident’s 
Court is Subordinate to the High Court, for the Resident is, after the 
deoiMon of the High Court given upon bhe questions submitted by him 
under that section, bound to pass a decree and bo dispose of bha case con- 
formably to the decision of bhe High Courb. We think, therefore, that 
with regard to such questions, this Court has the power of revision under 
seobion 115 of bhe Code in order that the Resident may not refuse to 
exercise the jurisdiction given to him by that seobion and may not act 

with material irregularity in bhe exercise of such jurisdiotion without bha 
power of the superintending Courb to interfere. We. therefore, decide the 
preliminary objection against the opponents. 

The next question is whether the Resident has refused to exercise 

bhe jurlpdiobion vested in him under section 8 or has acted with material 
irregularity in bhe exercise of such jurisdiction. 

It) appears bhab on bhe 14bh of Augusb 1903, a pebibion of appeal was 
presented to hm from the deoision of his Assistant Resident. Major 
Carter, m Suit No. 17G of 1907, rejeobing the plaint on the ground that it 
was not properly stamped. The petition of appeal, aooording to tha 
praotioe in Aden, where Pleaders are nob usually heard, stated the argu- 
menfcs of the appellants and referred bo the authorities oo which they 

reliedand nothing [276] more was heard of bho appeal until an applioa- 
tton, madoto the Resident on tha 23bh of Saptemher 1909, requesting 

that the applicant might be informed as to what had become of the 

30th of Soptoml er, a response requiring the appel- 
ants to attend the Court- houfe on bho 7th of October in connection with 

September, namely, 

on the .3rd of September, the appellants had applied under section 8 d 

or diitL It questions in the above appeal 

entlv of Bombay, namely. " Is the plaint suffiol- 

saoinn rT 1 ’ of tho Court rejeoting the plaint under 

an order, what the requisite stamp should be, legal ?" ^ 
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On the 7th of October the plaintiff attende{3 at the Court of the Besi- 
dent and a judgment was then read out dismissing the appeal under section 
551. The judgment is dated 24th of September, 

Neither the judgment nor the records of the case indicate that the 
Eesident took any notice whatever of the application made on the 23rd of 
September that a case should be stated under section 8. 

The question is, whether in ignoring that application so far as the 

records of the case indicate, the Resident acted with material irregularity 

in the exercise of his jurisdiction or refused to exercise jurisdiction vested 
in him by law. 

Now one of the conditions entitling a litigant at Aden to demand the 
statement of a case for the decision of the High Court by the Resident is 
etatad in section 8 bo be the trial of a suit or the hearing of an appeal in 
which the claim estimated according to any law for the valuation of claims 
for the time being in force shall exceed Rs. 1,000 in valuo. In the present 
case the claim of the plaintiff was for a declaration and injunction with 
reference to certain property of a deceased resident in Aden alleged to be 
of the value of upwards Rs. 50.000 regarding which there was a dispute 
as to whether the plaintiff was entitled to the whole or a quarter share. 

[277] The claim being for declaration and injunction was under the 
provisions of the Court-fees Act, section 7, sub-section (l). clauses (c) 
and (d), valued by the plaintiff at Rs. 130, upon which the prescribed 
Court-fee stamp was Rs. 10 only. 

For the purpose of jurisdiction in the Bombay Presidency, the Suits 

Valuation Act VII of 1887, section 8, provides that “where in suits other 

than those referred to in the Courb-fees Act, 1870, section 7, paragraphs V, 

VI and IX and paragraph X, clause {d). Court-fees are payable ad valorem 

under the Court-fees Act, 1870, the value as determinable for the oompu- 

bation of Court-fees and the value for purposes of jurisdiction shall be the 
same.” 

Therefore, as under section 15 of the Aden Act, the Court of the 
Resident is to be guided by the spirit and principle of the laws and regu- 
lations in force in the Presidency of Bombay and administered in the 
Courts of that Presidency nob established by Royal Charter and in the 
High Court in the exercise of its jurisdiction as a Court of Appeal from 
those Courts, we have in the provisions of the Suits Valuation Act, to 
which we have referred, * the law for the time being in force for the 
valuation of claims,’ 

Assuming that the plaintiff’s claim has been correctly valued under 
the Court-fees Aot, as appears to be the case on a consideration of the 
decisions of this Court reported in Manoh%r Ganesh v. Bawa Bamcharan^ 
das (1), Sardarsingji v. Oanpatsingji (2), Parvatibai v. Vishvanaih (3). 
Yachhani v. Yachanni (4) her claim estimated according to the law for 
the valuation of claims for the time being in force would be Rs, 130, 

It is, therefore, a claim which does not fulfil the requirements of seobioii 
8 of the Aden Act so as to give the plaintiff a right bo demand the state- 
ment of the case upon any question of fact or law arising in her suit. 

For these reasons we cannot hold that the case calls for any interfer- 
ence under section 115 of the Code, and we dismiss the application with 
costs. 

Application dismissed. 
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(1) (1877) 2 Bom. 219. 

(2) (1892) 17 Bom. 56. 


(3) (1904; 29 Bom. 207. 
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[278] APPELLATE CIVIL. 


Before Mr» Justice Chandavarkar and Mr. Justice Knight. 

Parami KoM Bamayta {original PlainUff), Appellant, v, Mahadevi 

KuM ShaNKRaPPa (original Defendant), Respondent. * 

[6bb October, 1909.] 

960. Hindu Batu — Mainienance^Uaintenance alioued by will of husfeanti io wife — Vnchat- 

iity of wife after huiband's death— Maintenance not ofJecied—Wtdow^Vnchasiiiy 
""Starving maintenance. 

A Hioda widow was eatitled to maintenanoe at the rate oi Be. 24 a year 
uader her husband's will. After the husband's death, the widow led for some 
time an nnohaste life and gave birth to a ohild : but since then she remained 
chaste. She sued to recover maintenance allowed to her under her husband'i 
will. It was contended in reply that the plaintid, on account of the unchaste 
life which she bad led for some tiiue after bet husband's death, had for* 
feited her right even to bare or starving maintenanoe. 


appellate 

OlVlL. 

ai B. 278«12 
Bom. L. R. 
166=5 1. G. 


Held, negativing the contentions, that though the annuity was granted by 
the will as "maintenance" that word could not be understood as imposing any 
oonditioQ or resbriotion so as to oat down or extinguish the right to Ba. 24 
a year given by the will. 


The rule that the will of a Hindu must be construed with due regard to 
Hindu habid aud notions applies only where there is ambiguity. Caution 
must be used in applying that rule and it must be adopted only where a suggest- 
ed construction ol doubtful language leads to maniUst absurdity or hardship. 

The general rule to be gathered from the texts is that a Hindu wife cannot 
be absolutely abandoned by her husband. If she is living an unchaste hie, he 
is bound to keep her in the house uuder restraint and provide her with food 
and raiment just sufficient to support life: she is not entitled to any other 
right, if, however, she repents, returns to purity and perloim^expiatory 
rights, she becomes entitled to all oou)ugal and social rights, unless her adul- 
tery was with a man of a lower caste, in which case, after expiation, the can 
claim no more than bare maintenanoe and residence. 


Hotmmwa v, Timannubhat (1); Valus. Qajkju 12); andViiknu Shambhog 'i. 
Manjamma (2), discussed. 

[Fol : 27 M. h. J. 806=25 1. 0. 900 ; 24 I. 0. 890 ; Diet : 89 Mad. 668 ; 60 I. 0 636= 
48 Bom. 208.] 


Second appeal from the decision o( 0. 0. Boyd, District Judge ol 
Kanarai reversing the decree passed by B. R. Sane, Subordinate Judge ol 
Sitsi. 

[279] Suit to recover maintenanoe. 

The plaintiff, Parami, was the widow o( one Bamayya who died in 
1890. Bamayya had a daughter Mahadevi (defendant) by his first and 

predeceased wife. 

Previous to his death, Bamayya had made a will whereby he left the 
whole of his property to his daughter Mahadevi, and provided lor main* 
tenance at the rate ol Rs, 24 a year for his wife, Parami. The provision 
as bo maintenanoe tan as follows : — 


** But if the said Parami and Timappa Hegadi (the executor) should not pull on 
batiDoiiioQilyi theni Irom the dftt6 on tvbioh the diflerenoe the e^id Timeppe 

Hegadi or the Alane Alij/ul who may take possession ol the proferty according to this 
will should go on paying to her, only as long as she lives, maintenanoe at the rata o! 
Bb. 24 per annum on the responeibiluy of my property. 


• beconu Appeal No. 76d of 1908. 

t A lon-in-law who makes his home in his father-in-law’i houAe. 

(1) (1877) 1 Bom. 669, (8) (1884) 9 Bom l06 

(3) (1883) 7 Bom. 84. \ f \ oo } ^ i>opi. iv». 
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Ib appearod thab aUorSfAHiayya’s death, Parami haJ lad aa unohasbe 
life aud had a son bora o£ bar. Bab she soon reburned bo a ohasba life 
which she had mainbainad upwards of eight years before suit. 

In 1906i Parami sued bo recover the arrears of six years’ maintenance 
before suit. 

The defendant oonbended that the plaintiff was disentitled to main- 34 b. 278«12 
benanoe on account of the unchaste life she had led. Bom. L. B. 

The Subordinate Judge examined the Hindu Law texts bearing upon I. C. 

the sudjeob : and arrived at the conclusion that there was nothing in 
Hindu Law to deny to a widow even starving maintenance on the ground 
of her past unohasfeiby. Upon her right to receive the maintenance under 
the will, he remarked as follows ; — 

Even apart icom these oouaideratioas there is another etroug reason to hold that 
the plaiatiS la eatitled to get the said allowaaoe from defeadaata. The plaiatiS’a 
huabaud'fl will (exhibit i5j, under whioh the defendanta hold hia property, oontaiua 
an express direotion, that the delendanta should maintain plaiatiS. or in case of dia- 
agreemant, should annually pay her Ita. 24 aa a separate allowacoe Itia not stated 
in the will that the allo9?aiioe should be payable to plaintiS so long as she would ra» 
main ohaste. Plaintid’a ebastity was not made a oondition preoedent to her getting 
the allowanoe. In the abaeuoe ^230] of any express direction bo that eflaot in the will, 

I do not think that the plaintiff has forfeited her right to the allowanoe, wbiob to all 
intents and purposes is like an annuity for life The delendanta are bound to reapeob 
the wishes of the testator. 

On appeal, this decree was reversed by the District Judge on consi- 
derations whioh he expressed as follows ; — 

The learned Subordinate Judge has written an interesting and careful judgment. 

Bat, when all is said, it simply amounts to this : that he prefers the dicta in iCanda- 
$amt V Murugammal il9 Mad. 6) and Nath v. Rajontmont (X7 Gal 674), to the 

definite pronouncements of the Bombay High Court in Vatu v. Qanga (7 Bom. 84) and 
Vishnu V. Manjamma (9 Bom. 108). i do not think that such a course is open to us. 

We are bound to follow the decisions of our own High Court, even if the other High 
Courts disapprove of those deoisiona. I arrive at this conclusion with regret, as the 
maintenance sought is only a pittance of Hs. 2 a month and defendants are cruel in 
refusing it. 

It 13 Urged for plaintiff that no Hindu Law need be applied, as in this ease the 
annuity of Ba- 24 a year was left to the widow aa a legacy and defendant 1, her daughter, 
the residuary legatee, was bound to give effect to it under the oommon law. There 
would be force in this argument if the will did not clearly state that the annuity 
ihouU be paid to plaintifi aa maintenance allowanoe. But as U was ordered to be 
paid on that account, the fact that it was bec^ueathed (instead of being given in some 
other way; does not seem to absolve plaintififrom the duty of fulfilling auoh condi- 
tions aa a Hindu widow drawing maintenacoe allowanoe must fulfil. And one of these 
conditions is chastity. It oan'baidly be supposed that the testator intended to free his 
widow icom this duty. 

I wish it could be held otherwise. But it is useless to waste time in bdwailing the 
severity of the Hindu law as interpreted by authority. 

The plaintiff appealed to the High Court, 

Nilhamk Atmaram, for the appellant. 

D. Q, Dalvit for the respondent. 

CHANDAVaBKABi J.: — This second appeal arises out of a suit brought 
by the appellant to recover arrears of maintenance from the respondents. 

Both the Courts below have found that the appellant’s husband Ramayya 
died in February 1890, devising all his property by a will to the respon- 
dents. The will contains a provision that the respondents should maintain 
the appellant [281J in case she lived with them, but that, if owing to 
disagreement she lived apart they should give her Rs. 24 a year for her 
maintenance. 

It is also found by the lower Courts that after the husband's death 
the appellant led for some time an unchaste life and gave birth to a ohild* 
but that since then she has been chaste, * 

m 
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1909 Upon these facts the respondents contended in the Court of first 

OOT. 6 instance that, on account of the unchaste life which the appellant had 

led for some time after her husband’s death, she had forfeited her right 

APPBLiiATS tjQ iQ^re or statving maintenance. In support of that contention 

they relied on two decisions of this Court - Valu v. Ganga (1) and Vishnu 

S«B. 278=13 V. MawyawtTna (2), , t ,, 

lom. L. a. In an able judgment, which is to be commended for a oareiul oolla- 
186=61.0. bion and examination of original texts, the learned Subordinate Judge 

(Mr, B. R. Sane) held that those decisions were not applicable bo the 
present case, first, because, “the rule there laid down seems to have been 
based on certain passages from the Mitaksbara and the Mayukba, which 
refer to the maintenance either of the wives of disqualified heirs or of the 
widows of deceased coparceners and, secondly, because, “it did not 
clearly appear from the reports that the attention of the learned Judges, 
who were parties bo the decisions in question, was drawn to some verses 
from the Smriti of Yainyavalkya and Vijnanesbwaia's commentary there- 
on, relating to the treatment to bo given to degraded persons or outoastes 
in general.” On the strength of these verses, cited in his judgment, and 
also of the provision in the will, the Subordinate Judge held that the 
appellant was entitled to "bare” maintenance and awarded the claim. 

On appeal by the respondents, the District Judge of Kanara held that 
whether the decisions of this Court in Valu v. Qanga (1) and Vishnu 
Shambhog v. Manjamma (2), were right or nob according to the texts of 
Hindu Law, they were binding all the same on the subordinate Courts. 
As bo the provision in the will, he held that the annuity of Rs, 24 a year, 
having been given bo the [ 212 ] widow in express terms “as maintenance 
allowance”, must be presumed to have been intended by the testator to 
be subject to the condition that the appellant should lead a chaste life. 
Accordingly, the District Judge reversed the Subordinate Judge’s decree 
and dismissed the suit. 

On second appeal it is argued that the texts, on which the learned 
Subordinate Judge has relied in bis judgment aprly to the facts of this 

case, and that the rule bo be gathered from those texts is that a Hindu 
widow, who has at one time led an uDobaste life, is entitled at least bo 
statving or bare maintenance, if she has subsequently returned to a life 
of chastity. 

The first set of texts (3) noticed by the Subordinate Judge occurs in 
Yajnyavalkya in the chapter on " mairiage” in the section which treats of 
"Rituals.^ The first text, verso No. 70, relates to an adulterous wife, and, 
as correctly translated by the Subordinate Judge, it runs as follows: “She 
is to be allowed to live (by the husband in bis own bouse), deprived of her 
rights, poorly dressed, fed with a view to sustain life only, dishonoured, 
sleeping on the ground.” This obviously relates to a wife, who is leading 
a life of unobastity, is unrepentant, and is not purified by means of 
expiatory rites. In the case of one so purified, the general rule is that 
she is restored to all conjugal and social rights. As Apararka (i) 
pubs it, “she, who has performed expiatory rites, becomes fit for conjugal 
and social association.” And for that proposition ho cites Manu, who 
says that "a wife, who has become purified after dogradatioD, shall not 


(1) (1882) 7 Bom. 84. (2) (1894) 9 Bom. 103. 

(B) Vaisoi 70 and 72: — The Mititkabara: (Mcgbe'a 3rd Edition, pegs 18), 

U) f 3 (Apararka*. Anaudasbranaa Series, VoL 1, 

pge 98. 
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be censured. This also follows from bhe next bub one verse of Yajnya- iMa 
yalkv’a (1) and the explanabion given of it by the Mifcakshara. There the Oot 6 
Mifcakshara explains that only a certain class of degraded women must — 

be abandoned’ —via., a woman who has committed adultery with a man 
of a lower caste, and a woman who has committed any of the sins regard- 
od as deadly by the Shastras. The Mibak‘=bara also explains that even in 34 B, 278=19 

roQoi^^ ' does nob mean entirely Bom. L. R, 

L^ooJ forsaking and throwing them upon the world, helpless and hope- 

less. It means abandonment only " for the purposes of conjugal rights 

and religious ceremonies*’. That is, such women must be treated in the 
same way as women leading an unohaste life. They must be kept apart 
in the house and given just enough food and clothing to keep body and 
soul together, but all other relations of husband and wife must cease. 

The same view is taken by Nilakantha in his Prayaschitta Mayukha (2).* 

Referring to a text in the Ckatur Vimshati Smritif which provides that 
there should be no abandonment of any woman except in the case of 
such sins as the murder of a Brahmin and the like.” he explains that even 
in such oases, a woman should be made to do penance in the house. 
Madhavacharya in his Parashara Dharma Samhita explains the law to 
the same effect (Sanskrit Bombay Series Edition, page 352, Vol II, part I). 

The general ruk to be gathered from these is that a Hindu wife can- 
not be absolutely abandoned by her husband. If she is living an unchaste 
life, he is bound to keep her in the house under restraint and provide her 
with food and raiment just sufficient to support life ; she is not entitled to 
any other right. If, however, she repents, returns to purity and performs 
expiatory rites, she becomes entitled to all conjugal and social rights, un- 
less her adultery was with a man of a lower caste, in which case, after 
expiation, she can claim no more than bare maintenance and rosidenoe, 

The next set of texts of Yajnyavalkya (3) noticed by the Sub-ordin- 
ate Judge occurs in the Section on “ Penances.” 

In that section Yajnyavalkya first deals with the question of expia- 
tory rites which a degraded man has to perform before he can be restored 
to his caste. Then in verse 297 he deals with the case of a '* degraded 
woman.” He says that the same expiatory [284] rites that are prescrib- 
ed for degraded men are ordained in the case of degraded women too, 
with this difference, however, that in the case of such women, even after 
their purification by means of expiatory rites, they do not become entitled 
to restoration of the conjugal and social rights which they had before 
degradation but they must be allowed to live ” near ” the house, provided 
with bare food and scanty clothing just to keep body and soul together, 
and they must be guarded. Literally interpreted, this would seem bo 
apply to all degraded women, who have undergone purification. But 
Vijnaneshvara points out, in his remark introducing the next verse of 
Yajnyavalkya, that it applies only to a particular class of women, that is, 
to those whose deg radation was caused by one of the sins considered* 

(1) Vetae No 72: Tke Mitabshara iMogbe’a 3td Edition, page 18J. 

(2) I 

'[Prayaschitta Mayabha : Benares Edition, page 91], 

(3) Tho Mitakihara : Vetaoa 297 and 293 ; (Moghe'a 3cd Edition, page 433). 
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deadly lb is suoh woman only who. aven afbet punfioabion, nausb ha 
nhanilonfH Thab is, whila bhey become enbibled bo bara food and raimenb 

b. tor tb. P»PO- .! "«««- 

ri«hb. and bhe pertormanoa of religmua oeremonms^ J Viinanashyara in 
his gloss on one of bhe verses of Yajnyavalkya in bhe fir«b sab oE texbs 

ahove^nobioed^^^d Nilakanbha in his Prava^chUta MayuVha {}). 

bhe word tvaqa {ahandonmmt) is explained in Jgj 

bhe discarding of a woman ralabions -y-h'u^a 

(bhab is. bhe husband-s). No qnesbion of 

purpose of coniugal relab, ons qnesbion is whebhar 

between a hu^bani^ and his wife. ^ 

hbis latiber set of texts aoplies bo bbe oaseo an ^ learned Subordinate 

.Judge bhinks bhab bhe language of bhe bexbs ,s 
bhe oases. Nilakanbha in his Pravschitta lMU,^ J^^^^ 
discussion of bhe quesbion as bo bhe ng o ^ ^ 3 ^ 

formanee of [ 285 ] expiabory ribes, oibes soma of 

bhem he quobes a bexb of Parashara ( -.1 ^ Vin-hand is eibher dead 

oub of bhe country bo mean driven ou o 0 — iq m 

This b^xb of Para.hara. which includes the case of a widow, is ex- 

rs .r 

pMory ..Ms be»p oPoh.sH, M.ahmph.rp. 

'77'. :r «„s;:‘»ppp, b, ...» .h. hpu», b.. 

that she must be mambained. 

These bexbs of bha Sha,trai. as ” WoroTThU cSlr* h 

recognised anbhoriby. would ,Yf”^5°h7as''be6n^dissenbed from in bhe bwo 
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(Prayn^ohUtft M»vnkha : Benatea E8n., page'9U^ 
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?Tt Jffj 'TTrPJt qm^Rolr^ ■ 
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(81 rataihata Pharma Sambita, Fombay ^ 
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to be when it ariqe*?, by a Full Bench. We have referred to it 

only to notice the text^ which bear on the question that they may be 
of use on a future occa’^^ion, 

[286] Tn the present oa'^e the appellant has claimed maintenance 
not only under the Hindu Law but also under the provision in her 
bu'sband’s will allowing Es. 24 a year to her as maintenance. The fact 
that the will expre^^'^ly refers to the allowance as maintenance has led 
the learned Di=5triot Judge to infer that chastity is an implied condition of 
the bequest. He thinks that the testator must be presumed from that 
expression to have intended that the allowance should be given subject to 
the condition of chastity on which the right of a Hindu widow to main- 
tenanoG depends. No doubt ** in construing the will of a Hindu it is nob 
improper to take into consideration what are known to be the ordinary 
notions and wishes of Hindus with respect to the devolution of property”: 
Mnhnm^d Shiim^ool v fihfiwukram (l). But a Hindu’s power to make a 
will has Vieen held tn be oo-extensive with his power to make a gift inter 
vivos. Having regard to the texts relating to an unchaste wife disousced 
in the earlier part of this judgment and the rule propounded by Vijna- 
neshftvara and Nilakantba. we must presume that the appellant’s husband 
would have given her maintenance even in the event of her unchastity 
during his life-time. Such a presumption must be preferred to that 
which the learned District Judge has drawn on the construction of the 
word ** maintenance in the will, because the ordinary notions of the 
testator in such a case must be judged with reference to what he would 
have done if his wife bad proved unchaste while ha was alive. And what 
he would have done must be judged from what the ShastraSt in the 
absence of usage to the contrary, ordain he was bound to do. According 
to the Shastrns, he would have had to maintain his wife, unless she had 
misconducted herself with a man of a lower caste. There is no allegation 
against the appellant of such misconduct. Nor is it the case of the 
respondents that there is any custom which has broken in upon the rule 
of the SHasfraj. Further, though the annuity is granted by the will as 

"maintenanoa.” that word cannot be understood as imposing any condi- 
tion or restriction so as to out down or extingni':h the right to Rs. 24 a 
year given by the will. Where an implioation [287] is to be naa<^e, it must 
be certain and necessary. The rule that the will of a Hindu must be 
construed with due regard to Hindu habits and notions applies only 
where there is ambiguity. Caution must be used in applying that rule 
and it must be adopted only where a suggested oon^^tru^ion of doubtful 
language leads to manifest absurdity or hardship. Herd^here is neither. 
The mere fact that the word maintenance is used cannot affect the 

unconditional terms of the bequest. 

On these grounds the decree of the District Judge must be reversed 

and that of the Subordinate Judge restored with the costs of both the 
appeals on the respondents. 

Decree reversed. 


(1) (1874) L.'R. i3 l.,A. 7 at p. 14. 
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APPELLATE CIVIL. 

Before Mr, Justice Ghand^varkar and Mr. Justice Heaton. 


Madhavrao MorB'=»hvar Pant Amatya (Original Plainti9)i 
Appellant, v. Kashibm kom Dattttbhai and others 

(Original Depndants), 'Rfsnondents.^ 

[1 5th November, 1^09.] 

Transfer of Propertv Act (TV of 1892), .secitons 55 ffi) (h\ 128— Rptjiifraitou Act (ITT of 
1877). section \l~^Bxe7nvtion of assessment in lieu of services rendered or to he 
rendered^Document nranting exemption not sJampfid or registered— -Sale— ^Gi ft— 
Hindu Law—Nibandha. 


In oonaiderMioo of aervioes alrer^Av renilo»'Gl or thereafter to be rendered by 
the defendant to the pred^ca'i'^or-in-title of the pUintiff. the latter executed two 
doouraent^ whereby he rolea'sed the defendant from payment to him of the 
asaeaement on certain landa. Thoae documents were not gUmped or regiHered. 
The plaintiff sued to recover arrears of assessment fmtn tbe defeodant. who 
pleaded exemption under the two doeuments. The lower a^'Pellate Hourk found 
the transaotion to be one of sale, and applvinc section 55 (ft) (h) of tbe Transfer 
of Property Act. 1882, ordered tbe pUiotiff to pay to the defendant what the 
Court oa!oulat‘»d to bo the equivalent of purohage-money before he (tbe plaintlfi) 
could recover the assessment: 


Held, that the transaction evidenced bv the documents oo^ild not be regarded 
as a gale, for the consideration oould not bo rotjarded as “price*'; [288] and even 
if it could bo assessed in money value, it was vitiated by the fact that it was 
vague and uncertain as to future services. 

Belli, further, that the transaction must be regarded as One of gift. U was 
a gift of the grantee's right to assessment : and such a right is regarded as 
nihandhfi in Hindu Law and therefore immoveable property. The documents 
nob having been regiaterod, the gift did not operate. 


Held, also, that there having been no registered instrument in support of tbe 
defendant's title tbe right set up in defence must be negatived. 

[Rel : 68 1. G 799=20 A. L. J; 744.] 

Second appeal from the decision of T. D. Dikshib, Assi^banb Judge of 
Eabnagiri, amending fehe decree passed by S. S. Wagle, Subordinaba Judge 
ab Mai wan. 

The plaintiff sued bo recover from bhe defendant assessment for three 
yeare ab bhe rate of Rs. 58-010 a year. 

The defendant contended that he was exempted from payment of the 
assessment. The exemption was claimed under two documents exeouted 
in his favour by one Sarvobtamrao, a predeoescior-in-title of plaintiff, in 
consideration of services rendered by the defendant to Sarvobtamrao or 
thereafter bo bo fenderel bv him. The two documents were not stamped 
or registered, and ran as follows ; — 


exhibit No. 28. 


4 


Haiftghri BarvotUmrftO Nilkanth Pauk Amatva. Tnamdar, Mouie Ohind^r, to Bbau 
bin Dovii Dhadi, refliding at Mouio r'hiudar, Tarf Bal^i, taluka Malwan, followa ; •• 
At the Mouje aforAgaid tharo ware dinnutoa betwoon mvpelf and Oaukara, etc. Thergiu 
you notad truthfullv and woi’o u'>efal to mo in everything and at every time. There- 
fore, 1 have boGU pleased 'to oopfor a grant upon you). (As to thatl At the Mouji 
aforesaid thoto is Vatoi Dhara 'standing) in your name. Tho-e the thikaui purobMed 

by you are inohidod. Tho particulars of tho said Thikans are as follows ; — Asseaa- 

mont amounting to Rs. ‘JA-i-O ia “11 is granted os inam to vou, vour sons, grandsons, 
and others, from geoGratloa to genemtion. Therefore you should bo useful to me In 
every business of mine at tho aforesaid; you shou’d be personally Present and ahould 
see to my oomforts in a proper manner. And you should go on enjoying the Inam aa 


• Second AppeaLNo. 420 of 1908. 
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afore said from generafciou to generation. Do you note (the same)? The Ifth of 
March 1893. 

EXHIBIT NO. Q9. 


1909 

NOV. 16. 


Mandatory letter issued by Shrimaot ‘Rajeabri Sarvottamrao Nilkanfc Pant APPBIiLATB 
Amatya, Inau-clar* Mouje Chindar, taluka Malwan, to bhau Deoji Ghadi Gavkar, OiViIi. 
Mouje Chindar, taluka aforesaid as follows : — At Un connection with) the Mouje — — 
aforesaid, t ere was and there is litigation coing on in the Court C‘^89] between 34 B. 287=5 
myself and Kulkarni and other Gaokaris. !n that matter you took great pams I. 0. 899=:12 
and honestly and faithfully did and ace doing my business. Having regard to Bom. L. R. 
tbe fact that you were careful about my business 8.nd worked zealously even g 

more than myself if I had been present, X am very m ioh please! and therefore I have 
thought of conferring a grant Ufon you. As to that at the Mouje aforesr.id there is a 
Vatni Dbara Kbata No. 155 standing in your name (comprising land, acres 49-22J 
gunthas assessment Rs. 54-10-3). You have teen paying the assessment thereof to 
me in the village (a mandatory letter is issued to you this day for 30bh September 
1903, out of the said amount as assessment payable in respect of land measuring 
acres 41-31 gunthas and formerly, that is, on the iBth of March 1893, a mandatory 
letter was issued to you for Es. 24-1-0 pavable in respect of land adme^^suring acres 
7-8} J gunthas under which the land is continued t ) you. Tdus a mandatory letter 
is hereby issued to you directing that a deiuoti A should be allowed as inam every 
year to you from generation to generation in your Khati for Rs. 54-10-8 in all. There- 
fore you should from generatiou to genorfctio’i go on taking credit in the Kbata for 
the amount of assessment every year. In respect f Ibis, a eep.^rate mandatory letter 
is issued to the Vahivatdat Karkun ; as to that I wi'l go on allowing deduoiion for 
the said assesment in the Khata every year. To this eSeeb this mandatory letter is 
duly given in writing. Tbe 28th of January 1697. 


The Court of first instance held that tliere was for the transaction 
evidenced by the two documents a good consideration ; and that the 
documents did not require registration. The Court, therefore, dismissed 
the plaintiff’s claim to recover arrears of assessment. 

On appeal the Assistant Judge treated the transaction as one of sale. 
Ho further held that under section 55 (6) (6) of the Transfer of Property 
Act, 1882, the defendant was entitled to a charge on the property for the 
purchase-money which was calculated to be Rs. 1,092-13-0. The plaintiff 
was, therefore, ordered to pay Rs. 1,092-13-0 to defendant before he re- 
covered the assessment. 

The plaintiff appealed to the High Court. 

Weldon, with K. N, Eoyajee, for the appellant. 

A. Q, Dtsatx for the respondent. 

Chanda va BEAR, J. — Both the lower Courts have held that the 
documents, on which the respondents relied in support of their case, were 
in the nature of a sale of immoveable property of the value of more than 
Rs. 100, and that, as those documents were not registered as required by 
section 64 of the Transfer of Pro- [290] perty Act and by section 17 of 
tbe Registration Act. the respondents had not acquired the right to ex- 
emption from assessment which they pleaded m defence to the appallanti's 
claim. But “ sale ”, as defined in section 54 of the Transfer of Property 
Act, is “ a transfer of ownership in exchange for a price paid or promised 
or part paid and part promised”. And, as held by a Full Bench of three 
Judges of this Court in Samaraimal Ottamchand v. Govind (1), the word 
" price " is used in the sections relating to sales in the Transfer of Property 
Act in the sense of money. In the present case, it is found by the Courts 
below that the consideration for tbe transaction relied upon by the res- 
pondents consisted of services which they had rendered to the appellant's 
predecessor- in-title in tbe past and which they were to render m future. 
Such a consideration cannot be regarded as “ price The consideration, 
even if he could be assessed in money value, is vitiated by the fact that it 


(1) (1901) 26 Bom. 696. 
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is vague and unoertaia as bo future servioea. It is true that in bis deposi- 
tiion bbe first reapondenb (defendant No. 1) states that he bad rendered 
assisbanOQ to the InanTdar Sarvobtatnrao in oerbain suits, and that he bad 
lent him monies from time to time. But there is no evidenoe to show 
that the remission of essessmeut by Sarvottamrao was in consequence of 
any contract of sale between h^m and the respondents and that the con- 
sideration for the oonbraot moving from the latter was the price calculated 
at the money value of the services which they had rendered and the sum 
which they had lent to Sarvottamrao. The documents relied upon by the 
respondents, in support of their right to exemption from assessment make 
it quite clear that, as a reward for the services which the respondents had 
rendered and were expected thereafter to render to him, Sarvottamrao 
made a grant of the assessment bo the respondents. The rendering of 
the services was not the consideration bub merely the motive of the grant. 

The transaction, on a proper construction of the document, must be 
regarded as one of gift, nob of s^le. It was a gift of Sarvottamrao*s right to 
the assessment of the dhara, which the respondents held, and such a right 
has Leen regarded as rtihdfidJid in Hindu Liaw. Mothhcit PuTohit v. Gatina- 
dhar Karkarc(l\ It is immoveable property. Verikaji v. Shidramapa (2) 
and Madhavrav [291] v. Jaganjiath (3). There can be no gift of 
immoveable property except by a registered instrument, signed by or on 
behalf of the donor and attested by at least two witnesses. ^ (Section 123 
of the Transfer of Property Act). There being no such instrument in 
support of the respondents' title, the right they have set up in answer to 

the appellant's claim must be negatived. 

But it was urged before us by their learned pleader that the bransao- 
bion, evidenced by the documents relied upon by the respondents in 
support of their rights, was in the nature of a relinquishment by 
Sarvottamrao of bis right to the assessment leviable on the dhara 
holding ; that, as such, it could be proved by the Anujnyapatra (exhibit 
30) which did not require registration, since it was not a deed of transfer 
but was an order addressed by Sarvottamrao to his own officers, and, as 
suoh, containing an admission of the relinquishment. No doubt the 
effect of the grant of the right to assessment leviable on the dhara 
holding was that the owner of the right, so far as ho was oonoeruod relin- 
quished it in favour of bis grantee ; bub all the same it was a bran-far of 
the right. The fact that the grantee of the right happened in the present 
case to be the person liable to pay the assessment was a mere accident. 
After the grant he could hold and deal with the right separately from the 
dhara holding. Ho could sell or mortgage or transfer by way of gift the 
latter right, reserving to himself the former. It was a transfer of the 
right to assessment by Saivobbamrao to the respondents as a bounty or 
reward for services rendered and to be rendered. Suoh a transfer cannot 
be made except in the manner provided by the Transfer of Property Act, 

That being the legal aspect of the transaction, section 55, clausa 6, 
sub-olauso (b), which relates to a sale, has no application here. 

The decree of the Court below must be vaiiod by striking out from 
it bbe divootion as to the payment by the plaintiff of Rs. 1,092-13*0 
within one month from the date of the dLoreo. In other respects the 
decree is confirmed. The rospondonts to pay to the appellant the costs 
of this second appeal. Decree i»aritf<f. 

Ill tlB33) 8 Pom. m. {%> [im) P. J. p. 76- 

(2) 11894) 19 Bom. 638. 
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Before Mr. Justice Ghandavarkar and Mr. Justice Heaton. 


N. JOACHINSON AND OTHERS, Appellants and Plaintiffs, v. 

Meghjee VallabhdjiS, Respondent and 

Defendant.* 

[17th July, 1909.] 

Principal a»d Agent — Construction of Contract — Indian Contract Act (/X o/ 1872) 
sections Agent appointed to sell goods buying them on his own account. ’ 

Seotion 216 of the loaUn Gontraot Aot ia merely enabling and confers upon 
the principal the right to claim from hia agent the benefit of the transaction to 
which the agency businesa related, where the agent, without the knowledge of 
the priDoipal, has dealt wtih the basineaa on hia own account, instead of on 
account of the latter. The principal is free to oxerojse that right or not. 

The law is that where a party elects to adopt a tranaaotion, he must take 

Its benefit^ with its burden He cannot, as is said, “both approbate and 

reprobate.” But both the benefit and the burden must, foLtbat purpose be 

attached to and incidents of the transaction which the prin^al has affirmed 
by election. ^ r 


Where an agent appointed to sail his.ptincipaVa goods for a fixed price 
buys them on hia own account without the previous consent of the latter it is 
competent for the prinoipal either to repudiate the transaction under the 
cuoumstanoes mentioned in section 215 of the Contract Aot or to affirm it If 
he elects to affirm, the principal will be liable to pay to the agent such charges 
only as are moidents of the transaction of purchase, that is, such as the 
vendor under the contract would have been liable to pay to the purchaser 
because what is affirmed is the relation of vendor and purchaser. But if those 
charges are annexed by the terms of the contract to the agency so as to 
regulate the relation of principal and agent as distinguished from the relation 
of vendor and purchaser, the agent is not entitled to recover them. 

Salomom v. Pender (Ij and Andrews v. Ramaay & Co. (2;, referred to. 

[Ref : 27 M. L J. 601=26 I. C. 822 ; Rel ; 42 I. 0. 357.] 


The plaintiffs, namely, N. Joaohinson. J. Joaohinson and S. Joaobin- 
son, all resided in Hamburg and did business as merchants in Bombay in 
the name, style and firm of Messrs. Worman and Co. by their oonstitut- 

was a seed merchant 

carrying on business in Bombay. 

On the 3rd of April 1907 the defendanb signed liwo doouments (exhi- 
its and D.) purporting to be contracts of sale addressed to the plaintiffs 
in respect of 200 and 100 tons respeotiively of [2i)3j Bombay cotton seed 
at the price of 103s. 9d. per ton 0. I. F. (costs, insurance and freight 

payable by the defendant) less 2 per cent, at fixed exchange otls, 

The two contracts were in the following forms 

Bombay, April 3rd, l907. 

^ Contract of Sale Z^o. 99. 

To 


Messrs. Worman and Co., 

_ Bombay. 

Dpar Sir, 


I (we) herewith confirm the following eale through you on the terms anfi eon 
ditione mentioned herein (100, one hundred lona Bombay cotton seed £. a g 

Prices 1038. 9d per ton 0. I. F. less 2 per cent.) 

Shipment to Hull 
n in May 1907 


Exchange li. 4^ d. 


• Appeal No. 56 of 1908. Suit No. 590 of 1907. 

(1) (1866) 3 H. & 0. 639. (3) [19O8] 2 K. B. 636. 
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Insurance as usual. 

Payment against Mate’s receipt- ^ 

Remarks ; — As pet Lonilon Incorporated Oil Seed Assooiation. 

“ I (we) hotewith coDfitm Ihe following sale thiougli you, on the tetma and eon- 
dilioDS mentioned herein 

•• I (we) guarantee to the bujeta the weighta, quality and sound f 
port of delivery and 1 (we) bind inyaelf tourselvea) to pay any olaima ^ 

or dUlerenoe m quality or any other claim for any cause whatsoever, which the agents 
or buyers in liurope may bung against or on aooount of the goods or 
diately on demand, and I (woi agree to aooept your or your agent s «P°''‘'^- 
acoouLs, final invoices and (or) other vouchers as oorreot and oonolusive and binding 

upon me (ua). . 

“ With reference to this oontraot it is mutually arranged that 
superintending obatges should bo charged but only arbitration charges and allowances 

(it any) a-nd short weight (it uuyi.’* 

In pufsuanoao of these oontraots the defendant handed over to the 
ulaintitis mate's receipts duly endorsed for 300 tons cotton seed shipped 
by him to Hull and the plaintitls paid Rs. 17,000 against the receipts 
On the 1st Juflb 1907 bills were made out under the terms of the oontraot 
and the balance duo to the defendant of Rs. 1,102-5-0 was paid to him on 
the 3rd June for which he gave a receipt in full payment. . . 

The goods arrived ub Hull ou the 5tih July and on the 10th Angus 
tihe piainbitfs informed the defendant that they had reoaived a talegr^ 
from home that an allowance of 8s. 9d. a ton [294] had been awarded by 
arbibiabion in respaot of the 200 tons and 6s. 9u. in respeot of the 100 tons. 

To this the defendant replied on the same day as follows: 

“ it is very ustontshiog to note that both tUo said ahipmoats aro ot one and the 
flame quality and same unvks aud yet tUo allowaaoos vary; m the first it la 68. ah. 
aaa in tbo other It ia Sfi 91 \Yo think either you have miaundorstood tho telegram 
or thoro IS eomothing extraordinary m sampling the shipments lor urbitration. beoause 
nearly b.OOO tons of the Bamo mark and to the same port were shipped and almost all 
with the exooption ol very low p.issed without any allowance, and lu the sam lew a 
trifling aliowanoo, ranging from Cii. to Is. 'Jd per ton was awarded. 

•• Wo c.iuuot agree to the awards staled by you aud Ihorolore request you to wire 
your homo firm to attend on tho spot and ro sau-ple tho whole ot both the lota and 

have a survey hold over same ot to appeal againat tho said awards after re sampling 

the samo- 

“ NYo would like to nomiusto our surveyors aud you will please lot us know at 
onoe if you have any objeotion thereto. 

The plaintitls replied to this on tho 12th August as follows 

•• In aooordn,uoo with youc letter cf August lOth, which we have joat tooeived, we 
have Boat a cubic to our ageut lualtuoling him to re-aamplo and to appeal agamat the 
awards ou your two Phipmeuis of ootiou-seed-" 

The plaiubih's’ agent at Hamburg cabled on tho Uth August saying:— 

*• Shall we appeal against deoision, foo 21 oaoh case, tc-samphng impossible, 
telegraph at ouco, am waning in telegraph otlioo.” 

This was communicated to the defendant on the 15th August : and not 
having reoeived a reply the plainbill's sent their ropresentativo Mr. Unvalla 
to the defendant; aud alter tho interview they wrote saying : "Wo tiake 
note ot your instiuotions to cable borne for appeal, which has been done. 
To this the defendant returned the following reply : 

“ In tho interval botweou (your) two loiters your ropresoutative had seen 

to whom we gave msituotious that under any oiroumstauoes tesamplmg must be 
done, oven of the romaindor, if part is oousumod. and it appears that yoursdO^ 
letter is luoomplolo or you do not agree with tho clear iustructioni. . • * , * 

thoreforo again say that whatever shall be done without i8-8*mpling shall not M 
binding upon ub.** 
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Further correspondence took place between the parties, which 

with the plaintiffs’ letter of the 25th August wherein they 
A j terminated unfavourably, awards con- [293] firmed ’’ 

appeal is carried 

bSdrnfuTon ® mstrucbion ... its decision is not at all 

September the plaintiffs sent to the defendant final 

T? “f ®'"°'’®“°®!- respect of the two consign- 

ments. The defendant declined to pay and asked for inspection of docu- 
menti. 

cKn November the plaintiffs filed this suit to recover the 

shortage allowance, &o. from the defendant. The defendant contended in 
his written statement that the plaintiffs as agents of the defendant had 
not carried out his instructions as regards the resampling and therefore he 

was not liable. Without prejudice to this defence Rs. 800 were paid into 
L-ourfa at the rate of 2s. Qd, per ton. 

As Mr. Schumacher, the plaintiffs’ constituted attorney in Bomhav 

who had transacted this business with the defendant, was about to leave' 

India, he was examined de bene esse on the 22nd February 1908 In cross 
examination he said : — 

* 1 , oonttaol. It was an oat and out sale to me This is 

the first time I have stated to the defendant that it was an oat and oat sale to me.’’ 

The defendant then alleged that the plaintiffs, according to this evi- 
dence, were making out a different case to that set out in their plaint 
namely, that they were suing as principals and not as agents, and obtain- 
ed leave to file a supplemental written statement, wherein he contended 
that the plaintiffs were his agents for sale being remunerated by a com- 
mission of 2 per cent., and were therefore bound to account to him for all 
their dealings with the said goods. He denied the goods were sold to the 
plaintiffs, as contended by Mr. Schumacher, as fuch contention was 
entirely contrary to the terms of the contract and inconsistent with the 
whole coarse of business between himself and plaintiffs and with the 
usual course of business between merchants and commission agents in 

Bombay. Ho counter-claimed for an account and asked for the cuit bo 
be dismissed. 

The cause was tiried by Maoleod, J. 

The learned Judge held that the oonfiracii goods were shnrfi in weight 
and of inferior quality when they arrived at Hull ; that the [296] plain- 
tiffs did carry out the defendant’s instructions in obtaining a fresh survey 
of the goods; and that the plaintiffs were acting under the said contracts 
as agents for sale of the defendant and were bound to account to the 

defendant for all their dealings in the said goods. The suit was. therefore 
dismissed. • ' 

The learned Judge, in the course of his judgment, remarked as 
follows : 

‘ The evidenoe shows that it is the practice for export houses in Bombay to receive 

ofleralrom their oorrespondents in Europe, without mentiouing the nameTthe 

ofleters, and the defendant certainly understood that he was accepting certain specifio 
offers received from Europe by the plaintiffs Although the plaintiffs knew tberwera 
as a matter of fact buying on their own account, they held themselves out as Lin s 
in the contracts they signed with he defendant, and they cannot now he allowed to 
say that they wore aoting as principals in the transactions. As agents they weTe not 
entitled to make any profit beyond what was contained in the contracts and a^thav 
sold at higher rate they are bound to account to the defendant for the excess To hold 
otherwise would bo to give an interpretation to the ooatraots whloh the words of the 
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oontraotfl oannot poa^iibly bear. There no ambiguity about the wording of fcbe oon- 
traote and the ordinary rule of o^natruotion applies that the grammatioal and ordinary 
gonse of th« wor'le must he adhered to unless that would l^ad to eora** absurdity or 
pome inoonaistenov with the rest of the instrument: Gray v. P^flrsou, 6 H. L 0. * 

Caledonian Railway Company v. North British /iaiiway 'To. (1831) 6 Anp. Cas. 

I3l! 


34 B. 292-=8 t give the words ‘oonflrm the sale through you' their ordinary and nopular 

I. C 801^11 meaning, 1 cannot possibly hold ihat plaintiffs were piirohasets. But it mav be "aid 
Bom. L. R.' that this i" a raeroantila ooutract and that these words^ have a epeoial raemantile 
^79. meaning. To supoort this contention there must be evidence , . . . Tn mv opinion, 
defendant contracted to ship through the plaintiffs Qf-rtain gmds at a fixed price less 2 
per cent 0- I P. for a certain shipment to a fixed port for delivery to an unknown 
buyer. Plaintiffs oontraoted to pav the price fixed against mate’s receipts in Bombay. 

As tbe plaintiffs did not tak.^ over the goods .in Bombav o*- inspsot them, defendant 
goaranreed to the havers weight, quality and sound condition at the port of delivery 
and bound himsslf to pav anv oUims for short weight or differenoe in qu\iitv or any 
other claim for anv oau«9 whatsoever which the agents’ buvors in Kuropo might bring 
against or on account of the goods immeUatelv on demind and agreed to accept 
plaintiffs’ and plaintiffs' agents reports, decisions, accounts, final invoices, and other 
invoices as correct and oooolusivo and binding upon him. The plaintiffs took the risk 
of <ho buvors not taking doli'mrv b'U as the sa’e was thruigh them thev could not 
derive \2^7] any profit by delivering at a higher price. Th© defendant trusted to the 
plaintiffs selling his goods at the rate ho was paid in Bombav and no doubt if an 
allowance of 3s. or 2.^. R i. had been awarded on those 300 tons he would bar© paid 
that without making any inquiries. If a raisun^erstaoding about re-sampling and 
anpesling had not occurred, he might still have paid the allowanosg. The f\ot that 
plaintiffs had realised higher prices would in the ordinarv course of events never be 
revealed except by means of legal proceedings, but if plaintiffs oootr\oted as agents, 
they oannot got rid of thoic liability to account arising from the contract. 

“ Tf tbe plaintiffs claim to bo the purohasorg in Bombay contrary to the express 
wording of the contract, their claim on the defendant’s guarantee most fall, aa that 
guarantoe was given on the undorsUanding that plaintiffs were acting as agents.” 

The plainbiff? appealed. 

Stranoman, Advooabo General, and Lang, for bhe appellants. 

lb is quite unneoescary for the Court 'to find what was the relation- 
ship between the parties, the only question is whether or not the plaintiff 
lis entitled to an aooount. The lower Court gave the relationship a name 
[and said that certain inoidents flowed from it. See Jenkins, C J.’s 
judgment in Pa?tZ V. C/iotnlaf U). It> is imposcible in Bombay to 
say what the relationship is. There have been throe previous dealings 
between the parties two of which wore put through and one settled. In 
neither oases were accounts deraauded. Ouv first submission is that wa 
must get-a decree for what wo have claimed. 

There is no doubt that we bavo acted hona file. They a3mit " to ’* 
and ** through ” in the oonbraot are the same. The plaintiff is entitled 
to say *' I am ready to aooount for what I bavo done." 

As bo the contract itself the heading is ‘ Contract of Sale.* We say 
the 2 per cent, is discount, they it i^ oommission. When the goods 
got to European ports they are surveyed, it the survey is disputed there 
is arbitration and an appeal : see rules The defendant has according to 
the rules to aooopb all report^, etc. We undertook to pay all weighing 
and superintending charges, those amounted bo 9.f. in the ton. i.r., i per 
cent. Therefore if the 2 per oont. is commission it is at once reduced to 
1} per cent. [298] We also pay in England 2^ per cent, discount and 
something must also bo allowed for brokerage, therefore wo would have 
been working at a loss. The whole diftioulty in the case arises through 
the word " through ” to the ooutraots. The word does nob necessarily 
imply an agency. 


(1) (1904) 30 Bom. 1. 
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hhoudh^tSih® of the lower Court only comes to this that the defendant 

\ broker’s evidence 

do6S Dofi bear otib bheir oonbenbion. 

The oonolusions to be drawn from the evidence are: — 

(1) The plaintiffs treated themselves as principals. 

(2) The plaintiffs never held themselves out as agents. 

m fTiu'^ admitted that the defendant never asked for accounts. 

W The question of agency is an after thought as witnessed by the 

original written statement and the fact that the moonim is 
not called. 

(5) It is immaterial which word is used " through " or “ to." 

(6) Accounts under such contracts are never asked for. 

If the Court comes to the conclusion that we are agents we must 
account. If they waive their right to accounts we must have our decree, 
ine defendant a election does not prejudice our right on the other issues. 

Jardtne (with him Bohertson)t for the respondent. 

There is a question of the bona fldes of the plaintiff : we were induced 
to enter into this contract because we thought he was our agent who had 
no adverse interest. The facts show that he had adverse interests 
They cannot say we have tried to evade payment. They say there is no 
need to define the relationship of the parties ; the Court will look at the 
contract itself. Can the Court treat the word " through " as of no account 
If you want an agent you say you do a thing “ through ” him. 

[Chandavaekah, J.: — You don't deny that evidence to the contrary 
may be given?] ^ 

^ No evidence was adduced beyond the statement made in cross-exami- 
nation by the plaintiffs' constituted attorney ; what was the obieph in 

Al_ ^ II i_l .. . 1 If -r-TT 111 


We say you cannot [299] 

" contract of sale " 


say 

and 


costs. Why should we 
The 2 per cent., we say, 


putting in the word " through 
through " is same as to " : see the heading 
the counterpart which says “ sale through us.’’ 

The defendant pays freight, insurance and 
pay the costs if they are out and out purchasers. ^ 

is commission. The plaintiffs never wanted to give evidence as to the 
meaning of the 2 per cent. Schumacher says it is a custom to deduct 
2 per cent, discount but no custom is proved. 

They now say the relationship is a complex one but we were not 
asked to meet that case in the lower Court. They held themselves out 
as agents both by the conversation we have alleged and by placing the 
contract before us. 

Strangman in reply. 

Our points are : — 

(1) Is it necessary to define the relationship ? 

(2) If so, has agency been made out ? 

(3) If agency is made out to what relief are the plaintiffs entitled ? 

As to (1) the relationship waa not defined in Paul Beier v, Chota^ 

lal (1) ; there as here the plaintiff said that on the form of the contract 
there was a contract of vendor and purchaser and the defendant contended 
that it was an agency contract. -The whole point is whether there is 
liability on behalf of the plaintiffs to account. The evidence shows there 
is not. The defendant says he never asked for accounts. It is the wron^ 
way to approach the case to try and bring this complex relationshin 
the head of agency. ^ 

(1) (1904) 30 Bom. 1. 
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On the question as to whether or not agency is made out. They say 
they were induced to enter into the oontraots because they thought the 
plaintiffs would get the best price for them from England. But see the 
broker’s evidence. The defendant never suggested that he did not get a 
fair rate. He could not do so because he knew well what the rates were 
34 B. 292=3 as he was dealing in the same goods with Sassoon and others. That is 
I. C. 801=11 evidence. There can be no question of prejudice here. It is quite 

[300] material whether the plaintiffs were acting as principals or 
* agents. Therefore on the question of agency we say (1) the Court cannot 
be asked by the defendant to hold agency in view of his first written state- 
ment and of his letter of 1st January 1908 where his attornies write 
“ you contracted to purchase from our client”, (ii) no stress should be laid 
upon the word “ through ” in view of the defendant's own admission that 
“through" is the same as “to”, (iii) no accounts were asked for in the 
previous dealings and it is nob the custom to demand accounts, (iv) if this 
is agency our benefits would be nil. As to (i) they say it is hard to hold 
the defendant to a slip, but why is the Moonim not called to explain the 

slip ? 

But if agency is made out to what relief are the plaintiffs entitled? 
The lower Court says none under section 236 of the Contract Act. They 
rely on Eohinson v. MoUett (1). Section 236 applies only to executory 
contracts. Section 915 does not apply to this case as there is no dis- 
honest concealment eatablishod or that the dealings of the agents have 
been disadvantageous to the principal. The defendant can only say that 
he is entitled to an account of our profits. 

Chandavabkar, J.i -The first question argued on this appeal is, 
whether the relationship constituted between the appellants (plaintiffs) 
and the respondent (defendant) by the two contracts, on which the suit 
was brought, was one of agent and principal, or of purchaser and vendor. 
Both the contracts are in writing, and, judging from their terms alone, the 
conclusion ip, I think, inevitable that the appellants accepted under them 
the business of agency to sell the goods for and on behalf of the 

respondent. 

Each contract begins with these words — “ We (i.p., respondents), 
“herewith confirm the sale through you” (i.c., appellants), words which are 
apt to convoy the meaning that the latter were appointed to sell for the 
former. There is an admission, however, by the respondent in his deposi- 
tion that "sale through you” and "sale to you” mean the same thing; and 
in bis solicitors* letter to the appellants, exhibit A 14, the goods forming 
the subio3t-mabb0r [301] of another oonbraot are referred to as having been 
sold to the appellants. We must, therefore, look at the other terms and lan- 
guage of the oontraob to find the clear intention of the parties. Each of the 
oontraots was on o i.f. terms, that is, the respondent as vendor agreed to ba 
liable for costs, insurance, and freight. The rate of exchange was fixed in 
each by the agreomont of the parties. Each of these conditions may ba 
as consistent with tho relation of principal and agent as with that of 
vendor and purchaser. There is, however, extraneous evidence in tho case, 
adduced for tho respondent to show that these two terms are inoom- 
pabib'a, acoording to the usage of trade, with tho latter relation and mark 
an agouoy business. That evidonoo has carried weight with the learned 
Judge in the Court below. Each of tho two oontraots in dispute shows 
that there was a deduction of 2 per cent, in favour of the appella nts from 

(1) (1S75) L. B. 7 n. L. 802. 
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the purchase money advanced by them to the respondent and the latter iono 
has led evidence to prove that this 2 per cent., according to commercial July 17 

usage. IS treated as commission, though it is aomebimes spoken of and 

described in a written contract as discount. This evidence also has been Obiginau 

believed by the learned Judge. To all this evidence of usage the objeo- 

tion urged before us on appeal is that no questions as to usage of trade 84 b 292=3 

were put to Mr. Schumacher, the appellants' constituted attorney in 1*0.801^11 

Bombay, during his cross-examination. But the circumstances under which 

that cross-examination had to be made are sufficient justitication for the 

omission complained of. Mr. Schumacher bad to be examined de bene esse 

before tbe trial oommenoed and issues were raised, because he was leaving 

for Europe. At that time the respondent had no distinct intimation that 

the appellants were going to set up a case of purchase under the contracts 

on their own account. In the course of his cross-examination Mr, 

Schumacher set up that case for the first time ; and the respondent has 
^orn that at that time ho was at Calcutta and could not, therefore, give 
instructions to his counsel as to the new case unexpectedly set up. Under 
these oircumsbanoes we cannot eliminate from the case the evidence as bo 
usage. It was open bo the appellants to ask the learned Judge to postpone 

the hearing for the purpose of examining Mr. Schumacher by commission 
on the points as to trade usage. 

[302] But even if we exclude all this evidence from our considera- 
tion and confine ourselves to the language of the written conbraobs, what 
is tbe result? The facts that the contracts were on 0 . i. f. terms, that a 
rate of exchange was fixed by the agreement of the parties, and that two 
per cent, was deducted from the price paid for the goods may be, as I 
have already observed, as consistent with the case of the appellants as with 
that of the respondent. And if that had been all the language of the 
oonbraots, we might have construed them in favour of the appellants. But 
it is, in my opinion, difficult to do that in face of the language of the para- 
graph in each of the contracts, which begins with the respondents grant- 
ing "to the buyers the weights &o.” and ends with the respondent agreeing 
to accept the appellants’ or their agents’ reports, decisions, &o., as "correct 
and conclusive and binding upon” him. There is (in my opinion) hero a 
studious distinction made between the appellants as parties to the contract 
and “the buyers.” Had both the parties intended “the buyers” to be the 
same as the appellants, there was no need of distinguishing between the 
two. And this distinction becomes still more marked when we have the 
fact that one term of the contract imported into it by the incorporation of 
the contract form of the Oil Seeds Association (Ex. 0) was that it should 
l30 deemed to have been made in England or bo be performed there, 
implying that the buyers were not here but wore foreigners living abroad! 

It could not be said that the appellants were nob here. They formed a 
trading firm carrying on business in Bombay by their oonstibuhed attorney, 

Mr. Schumaober. This conclusion is further strengthened by another fact. 

After the goods shipped by the respondent had arrived at their destination, 
the appellants wrote to the respondent that “buyers” complained bitterly 
of the quality of the shipments. (Ex. T), implying that the buyers were 
people distinct from them (appellants). I agree, therefore, with Macleod 
J. in the conclusion of fact at which he arrived in the case, holding that 
Under the contracts in dispute the appellants had become agents of the 
respondent to sell his goods. 

It is, however, urged before us that, assuming that an agency is esta- 
blished, tbe evidence on record proves beyond doubt that it was not 
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according to usage, an agency to sell and to account. [803] No doubt there 
is evidence to show thi^t in the case of such contracts no accounts have 
been called for. Toe respondent had three previous dealings with the 
appellants in each of which the contract was of the same nature as the 
present. The first was settled by payment of differences ; in the other 
I two there was no accounting by the appellants and no inquiry by the res- 
i pondent whether the goods had been sold by the former at the contract 
rate or for a lower or highbor price than that. Similar dealing of the res- 
pondent with E. D. Sassoon & Clo. and David Sassoon & Co, have hitherto 
ended without any account having been demanded or rendered. 

Bub the respondent and his witnesses have given an explanation which 
to my mind is satisfactory, besides that it is not met by any evidence to 
contradict it. The explanation is that the contract in such oases is in- 
variably made “against price offers" ; the sale baing in all oases at the rate 
fixed, there is no necessity for an account ; bub that there may be a case 
for accounts is contemplated by the terms of the oonbraob itself. In each 
of the contracts in dispute the respondent agrees to accept as conclusive 
and binding upon him the appellants' or their agents’ accounts. 

The agency s-ib up by the respondent being established, the next 
question is one of law. lb is admitted that the goods shipped from here 
under the contracts wore bought by the appellants themselves, and not 
flold to others for and on behall of the respondent. Upon these facts 
Maoleod J. held that the appellants, having acted in breach of tbir agency, 
were not entitled to the charges to recover which the appellants had 
brought the suit. It is argued that, upon the facts found, the respondent 
can claim, according to section 2l6 of the Indian Contract Act, no more 
than that the appellants should, as agents, account for the profits they 
may have made from the transactions, but that the respondent cannot 
deprive them of the right to the obavgos incurred by them under the writ- 
ten oonbraobs. Section 21G is merely enabling and confers upon a prin- 
cipal the right bo claim frcm his agent the benefit of the transaction bo 
which the agency business related, whore the agent, without the know- 
ledge of the principal, has dealt with the business on his own account, 
instead of on account [304] of the latter. The principal is free to exor- 
cise that right or nob. Mr, Jardino for the respondent relied, in support of 
Maoleod J.'s decree dismissing the appellants' suit, on Beobion 236 of the 
Indian Contract Act ; but the learned Advocate-General urged that that 
section applied only to executory, not to oxooutod, contracts. Saotion 236 
can have no relevancy hero on either construction of it. We have in the 
present case a dispute between a ptiuoipal and his agent ; seoi»ion 236 
contemplates a dispute botwoon two persons, one of whom falsely profess- 
ed as agent of a third party to deal with the other. It is seotion 215 of 
the Act which has a bearing on the case. It provides that — 

If an ngont deals OD his own rtcoount in tho bu^ine-ta of fcha agenoy, without 
first obtftiuiag the oonaont of hla principal rtnd aooju'.uating him with all matetial 
oicoumatanoofl which h:\vo oomo to bia own knowlcdgo on tho aubjeot, the ptinoipal 
may repudiate the trausaotioD, if Uioo.xiiG ehowa cither th:\t any material laot haB 
been dighonestly conoQ:^led from him by the ^Rout, or that tho dealiaga of tho agont 
have been disadvautagooua to him.” 

The learned Advocate General argues that where bhoro has been no 
repudiation, that is, where tho principal bar, in tho present case, eleoled 
to affirm the purchase by the agout to himself, it is not open to tho prin- 
cipal to retain the benefit of tho purehaso by pocketing the price he has 
a ready received and declining at the same time to bear the burden of Ibo 
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bransaobion, fchab is to pay to the agent the sums which he has expended 

for the transaction and which the principal has under the contract render- 
ed himself liable to pay. 

Now, the law, no doubt, is that where a party elects to adopt a trans- 
action, ha must take its benefit with its burden. He cannot, as is said, 
both approbate and reprobate,” But both the benefit and the burden 

must, for that purpose, ha attached to and incidents of the transaction 

whioQ the principal has afErmecl by elecbion. 

In bhe present case whaft is affirmed is bbe bransaobion of purchase 
by bhe agenb on his own aooounb. Whether the arbibrabion charges 
and allowances, which bhe appellants seek bo recover from bbe respon- 
dent under bhe two contracts in suit, are incidents of and ancillary bo that 
bransaobion or bo the oonbracb of agency is a question which must depend 
upon the oonsbrucbion [303] of those oonbracbs. To my mind it is clear 
that those charges and allowances are annexed by‘’bha special agreement of 
the parties to the contract of agency as distinguished, in bhe written con- 
tracts, from the transaction of purchase. One part of bhe written oonbraot 
IS that the respondent as vendor accepts through the appellants (as his 
agents) the purchasers’ offer to buy for the price specified in the contract 
The other part is bhe term by which the respondent binds himself bo his 
agents (the appellants) to pay to them the arbitration charges and allow- 
ances including short weight. The two parts are severable and oontem- 
plata two distinct liabilities. The fair inference, derivable from the words 
of the condition as to the charges and allowances in dispute and from the 
context in which it is introduced into each of bhe two written contracts in 
suit, is that it attaches to the agency, nob to the purchase. The words are 
with reference to this contract it is mutually arranged that no weighing 
or superintending charges should be’ charged but only arbitration charges 
and allowances (if any) and short weight (if any).” This mutual arrange- 
ment is between the respondent as principal and the appellants as his 
agents, This term has nothing bo do with, but is independent of, the 
purchaser contemplated by the contract. If bhe agents substituted the 
character of purchaser for that of agent with reference to the goods, the 
condition disappeared with the latter, and no burden was left for the 
respondent to bear. 

It cannot be fairly contended with reference to the two contracts in 
suit that the arbitration charges and allowances are not in the nature of 
remuneration for the agents’ services but that they are expenses properly 
incurred for completing bhe sale and form part of the transaction of pur- 
chase affirmed by the principal. They might have been so if bhe written 
contracts had been silent ; but here the parties have provided for the 

matter in express terms and imposed the burden as a condition of the 
principal’s liability to his agents. 

The reasons for that express agreement are not pure speculation. The 
arbitration had to be in a foreign country where the respondent could not 
personally be present to look after his own interests in bhe matter. Had 
he dealt with bhe buyers direct he [306] would have said : You are at 
the place of arbitration and can look after your own interests. I cannot. 
You must, therefore, agree bo bear the burden of the charges and allow- 
ances.” And probably the purchaser would have agreed. But rather 
than bargain in that way with the purchaser, the respondent let him off 
and bargained with the appellants as his agents and chose to bear the 
burden, because they were appombed and trusted to protect his interests 
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at) bho plaoo of arbitration. If the agents, notwithstanding that condition, 
of their own wrong converted themselves into principals and bought the 
goods on thoir own account, the transaction when affirmed must be con- 
strued as one in which, as between the vendors and the buyers, the latter 
had agreed to bear the burden of the charges and allowances. That is the 
84 B. 292=8 legal a'^poct of the case presented by the proved facts and surrounding 
1. 0. 801=11 oiroumsbancos of the transaction. 

^ This view of the law is supported by the authority of two decided 
oases, which I was able to find after we had hoard arguments on appeal. 
In Salomons v. Pender (1), followed in Andrews v. Eamsay & Go. (2). the 
question for decision was the right to commission of an agent, who, with- 
out his principal’s consent and knowledge, had dealt with the business of 
the agency on his own account. Bub the principle, on which the decision 
in either case burned and the right in question was negatived, is broad 
enough to cover the present case. In Salomons v. Pender (1) Pollock 
C. B. said : — 


No authority has besn adduced for a departure from the general principles 
governing euoh a ca^o. and the argument h)9 tailed to convince me that a person oan 
in the same transiolion buy in the ebaraoior of principal, and at the same time 
charge the seller as his agent. I cannot agree that, because the seller has chosen to 
abide by the sale, ho is therefore to bo held to have aoknowlodged the claims of the 
pUintili both as agent and purchaser.'* 

Bramwoll B, said ; — 

“ It is true that the plaintifl may have derived no material advantage from the 
interest which bo has acquired in the promises ; and that the defendant has h.vd the 
benefit (if it be one) of the plaintiff s aervieas. But the defendant is in a position to 
say *wbat you have done has been done as a volunteer and does not come within the 
lino of your duties as agent." 

[307] So also. Martin B.— 

Mr. Bovill has contended, that as the sale was not rescinded there is a subsisting 
contract to pay the commission. But that scorns to me to bo a fallacy. The engage* 
mont to pay a commission to the plaintiff is quite distmotfrom the aoooptanoo of an 
offer to buy the land." 

And then ho cited Story on Agency : " In matters touohing bho 
agency, agents cannot act so as to bind their principals where they have 
an adverse interest in bhemsolves"— a principle which is fully recognized 
in the Indian Contract Act. 

The rule of law, then, is this. Where an agent appointed to sell his 
principal’s goods for a fished prioe buys thorn on his own account without 
tho provioua oonsout of the latter, it is oompotent for the priooipal either 
to repudiate the transaction under bho oiroumstanoes mentioned in see- 
tion 215 of the Conbraob Aot or to affirm it. If ho eleobs to affirm, the 
prinoipal will bo liable bo pay to the agout suoh ohatgos only as are 
incidents of the transaction of purchase, that is, suoh as the vendor under 
the oontraot would have been liable to pay to bho purchaser, because what 
is affirmed is the relation of .vendor and purchaser. But if chose charges 
are annexed by bho terms of tho oontraot to the agency so as to regulate 
the relation of principal and agent as dishingaished from the relation of 
vendor and purchaser, the agent is nob entitled to recover them. That is 
the principle, as I understand it, of tho decisions in Salomons v. Pander (l) 
hnd Andrews w. Ramsay & Go. (2). As that principle, in my opinion, 

governs bho present ease, bho dooioe appealed from must be affirmed with 

costs. 


(l) (1866) 8 H. & 0. 689. 


W tlOOBJ a K. B. C85 at p. 687. 
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Heaton, J. — The defendanf) in this suit sold 300 tons of cotton seed 
•which were shipped by him on the S. S. Knight of the Thistle and sent to 
Hull, 

This intermediary in the sale was Mr. Schumacher of the plaintiffs’ 
firm Worman and Co. He settled the price with the defendant, obtained 
the bills of lading, paid the agreed price to the defendant, and caused the 
cotton seed to be delivered in Hull to buyers known to him but not to the 
defendant. The shipment of the three hundred tons though by one 
steamer, was in two [808] lots, of two hundred tons (3,200 bags) and 
hundred tons (1,600 bags) and the two lots were delivered to two different 
buyers. Tbe arrangement between defendant and plaintiffs was embodied 
in two written agreements, signed by defendant which are set out at pp. 
40 and 48 of the paper book, with counterparts signed by Worman and Co.', 
which appear at pp. 128-129. One of the terms of the agreements was 
this ; 


“ I/we guarantee to the buyers the weights, quality and sound condition at the 
port of delivery and T/we bind myself/ouraelves to pay any claims for short weight or 
difference in quality or any other claim for any oiuse whatsoe7dr, whioh the agents or 
buyers in Europe may bring against or on account of the goods or shipment im- 
mediately on demand, and I/wo agree to accept your or your agents’ reports, decisions, 
accounts, final invoices and/or other vouchers as correct and conclusive and binding 
upon me us. 


Ifj happened that by the same steamer the defendant shipped about 
6,000 more bags of cotton-seed (he says of the same quality at the 300 
tons) to other unknown buyers in England through other firms in Bombay 
under agreements on the same general lines as those with Worman and Co. 

The utmost deduction he was called on to pay for short weight and 
inferior quality in respect of these other bags of cotton seed was 2s. 6d. a 
ton. But Worman and Co. informed him that in respect of the two ship- 
ments of 900 and 100 tons he had to pay at the rate 8s. dd. and 6s, 9i. a 
ton respectively. These deductions were made under the rules of the 
London Incorporated Oil Seeds Association after weighmenfe and sampling 
at Hull, the port of discharge, as provided in the contract. The extra- 
ordinary difference in the amount of the deductions payable, excited the 
attention of the defendant. He desired re-sampling in the case of the 
shipment of 300 tons. This was impossible. He appealed through Worman 
and Co. against the deductions : the appeal was fruitless. Then he 
declined to pay the charges claimed and in November 1907 Werman and 
Co. brought this suit to recover those charges from the defendant. 

He resisted the claim at first on the ground that Worman and Co. as 
his agents bad failed to carry out his instructions as to ra-sampling and 
appealing. That ground, it should be mentioned, failed in the suit and 
was not sought to be made good in appeal. 

[309] In February 1908, Mr. Schumacher found that be had to go to 
Europe shortly and desired to expedite the suit. This the defendant was 
not prepared for but agreed that Mr. Schumacher should be examined 
de hene esse. This was done in February. 

The suit was heard in September. Mr. Schumacher had stated in 
bis examination that the sale to him by defendant was an out and out sale 
and that he was not defendant's agent through whom the cotton seed was 
sold to unknown buyer?. After this the defendant put in a supplemental 
written statement alleging in brief that Worman and Co. were his agents 
to sell ; that the sampling at Hull was made not under his contract with 
Worman and Go. bub under other contracts between Worman and Go. and 
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buyers in England, witih which oontracbs defendant had no concern and 
under which he incurred no liabilitiy; and that 'Worman and Co. were 
bound to account for all their dealings with the goods. 

In the suit the controversy turned on two main points which, briefly 

put, amount to this— . . . 1 . 1 . ^ * jj i.o 

( 1 ) Were the sampling and the appeal binding on the deienaant ( 

(2) Were Worman and Co, agents to sell or buyers out and out ? 

The first controversial point was decided against defendant; the second 


in his favour. l •. u 1 . lu 

Thereupon, this was the position. Under the contract between the 

plaintiffs and defendant the latter was bound to pay the deductions claim- 
ed. But the plaintiff had not acted under the contract, he bad set it aside 
for he had bought for himself, not acted as a commission agent, and con- 
sequently could not claim under it. In the result, Maoleod J. allowed the 
defendant bo elect whether he would take a decree on the footing that 
defendant and plaintiffs were principal and agents or on the footing that 
plaintiffs were buyers out. and out had set aside the contract and could 
not claim under it. Defendant elected bo take the latter course and the 

suit was dismissed. 


The plaintiffs have appealed and the Hon. the Advocate-General who 
represented them stated fully, clearly and forcibly the argument for his 
clients and maintained that all the merits were on their side. He put it 
this way; tffase deductions for short [3l0] weight and inferior quality 
have to be paid by some one. All Worman and Co. can get is the price 
payable by the English buyers less the deductions. All defendant is 
entitled to. is the price agreed on less the deductions. But Worman and 
Co. have actually paid to the defendant the full price agreed on. How 
then in justice can defendant avoid paying the deductions? How can he 
justly retain the full price when the allowances which he agreed to pay 
have actually been paid by the plaintiff? So stated the case does appear 
to be very strong for the plaintiff. But as usual there is another side to 
it. Defendant (it is said on his behalf) dealt with W^orman and Co. as 
commission agents. Ho trusted them as the business oompelled him to 
do, to safeguard his interest. He was unaware of the identity 0 ! the 
buyers in England and could not reach them or protect himself in dealing 
with them except by the agency of Worman and Co. 


When the weighing and sampling came to* bo made at Hull, it was 
all-important that they should bo done in the presence of some one who 
would have a motive for safe-guarding defendant's interests. So long as 
Worman and Co. were agents acting in the interests of defendant they 
would employ agents at home who would make it their business to see 
that the weighing and sampling- wore fair to the defendant. But if Worman 
and Co. were buying on their own account they might ship to themselves 
(or their own agents) in Hull and then it would bo to their interest to 
have the weighing and sampling done so as to bring about a large instead 
of a small deduction. For they tbomselvee would pocket the whole of toe 
deduction. This view of the case is of importance, not as suggesting 
dishonesty on the part of ^Yorman and Co. but as showing that U defend- 
ant dealt with them as buyers ho wa'J running far greater commercial risks 
than if he dealt with them as commission agents. 


Now Maoleod J. has found that although the plaintiffs know they* 
were as a matter of fact buying ou their own account, they held them- 
selves out agents in the contracts they signed with the defendant. 
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If that be so tliey induced defendant to believe he was running 

rsilTrn oomraercal ricks, whereas in reality he was Jdlti7. 

nn "^as placing them 

on a position m which fchev could benefit) by his loss. ORioiNAn 

acainll in^V°’ they 'should be protected 

against lo^s due to thetr own action in order that defendant may not take 34 8.292=3 

apparently have obtained from defend. ' 

ant deductions at 2s &d. a ton ; defendant was apparently ready to pay 

that for he deposited it m Court but they preferred to take the chanoa^ot 
getting more. It is not for them to complain because in taking that 
ehanoa they incurred the risk of getting nothing. 

unquestionably all on one side but 

depend on the laobs found. 
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The real crucial question is that on which Maoleod, J. baa recorded 
an unambiguous finding. Did the plaintiffs induce the defendant to enter 
into^nbraots m the belief that they were to be commission agents ? 

The actual form of the contract has been keenly and exhaustively 
disoussed. The result of the discussion ia to demonstrate that it is in a 
form which suggests that Worman and Co, were commission agents and 
not buyers. It is unnecessary to embark on a detailed examination of the 
arguments one way or the other ; it is enough to say that the relations 
between the parties were complex ; one party took some ricks, the other 
party took other risks ; but nevertheles according to the form of the con- 
tract, the plaintiffs were to sell the cotton seed on behalf of defendant and 
nob to buy it themselves. There are however two arguments which need 
comment. The Hon. the Advocate-General urged that defendant himself 
had admitted that plaintiffs were buyers and that the terms of the contract 
were such that plaintiffs stood to lose if they got nothing but the 2 p c 
commission or discount provided for in the contract. 


It is quite true that defendant has spoken and written of plaintiffs 

as buyers from him. But this, does not of itself indicate that defendant 

ever believed they were buyers only ; and not his agents selling on com- 

miMioD. They were buyers in the sense that they represented purchasers 

jn England and were the only persons with whom defendant would deal 

m arranging his [312] relations with the real buyers. Therefore, once 

the agreements were signed and the goods shipped, Worman aiid Co 

would be of more immediate and practical importance to him as agents of 

the buyers in England than as his agents to sell. It was after this stage 

had been reached that defendant termed them buyers. It is not surprising 

then, that he did speak of them as buyers ; unless we assume that ha 

would carefully disoriihinate between the two capacities in which they 

stood to him, namely, as agents to sell on his behalf and as buyers on be- 

half of clients in England. Such nice discrimination is not bo be expected 

and Its absence does not excite the belief that defendant knew the plain- 
funs were out and out; buyers. 

The second argument is made out in this way, plaintiffs were to get 
I p. 0 . on the price defendant paid, but they had to pay about f n c as 
weighing and superintending charges in Hull and 2J p. o. discount to 'the 
buyers there So unless they could make a profit by getting a better 
price m England they must inevitably lose; therefore, it must have been 
intended that they were to get a better price if they could; and it follows 
that they bought to make a profit for themselves and were buyers out ln& 
out and not agents to sell. The argument is neat bub unconvinoing. tL 
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flnfcArAd in lihs agreoiiiQnb between pUinbiff and defandanb would nob 
«r.h ttaTo. will, the b„.re ie Ee,l»a. The 

Intiliar nrioa wnuH nalinrallv allow for feWo (^i?oounb of 2^ p. o- if nob for 

Iho obarga of abonh ^ P O- We have evHenoa of Mr, Powell « 

T)avia Saaaoon an^ Co. bo '=how bhab ib i-; <io an^ ib naburally wonld be. In 

bbe nablire of bbinga, oommis=ion agreemenbs need nob sbabe bobb he pnoe 

ab whioh bbe prinoipal ?ell^ and bhab ab which his agenb Ib may he 

?l¥ed bhab bhe pTfoe ab wh^ch bhe agenb sell, is bo cover disoounb and 

i-v. «Viarrtflq and sfcill leave him his clear commission. Ib is nob 
obher oharee evidence bhero is on bhe poinb 

Lq bhab ib is nsuallv iaiphe^ and nob 0xpro=;s0(3, Ib does nob, bhera- 
lore appear bhab bhe oonbraobs were in a form .0 differenb from ordinary 
oonbraob. made wibh commission aganbs as bo suggasb a sale oub and oub. 
The Hon bhe Advocabe-General aHo urged ib seems bo me quibe oorreobly, 
bhab bhe righb wav bo deal wibh bhis [313] ease, is bo asoerbam from bha 

Lnbraob and bhe evidence whab really were bhe bebween bha 

i.* . frt a\\T(^ bhe oonbraob a and from bhab name inter bbe 

JelaMon’s He urges bhab bhe oruoial tesb is whebher the plaintiffs were 

bound bo aooouub bo bhe defaudanb and argues bhab bhey were nob 

because bhe defendant did uob call for 

Ibber or in the previous dealings between the parties ; and beoausa 
bhe evidence shows bhab in apparently s,m, ar dealings is 

tru^ hub the fact bhab in praobioe accounts are nob called for, does nob 
prov; bhab there is nob a liability bo aooounb. u Ta 

, c„* 0 ln„,' vMo.? I tbml ia this o.t. U 1. 

hViA Inbbflr In the'^e in obher meroantiilo dLalmc®. there is necessarily 
a good deal of give a;d bake and much mutual confidence. To enforce the 
liahilibv bo snoounb as a practice, would impair the mutual confidence and 
create friction, where smooth working is ossenbial Hence, ib « easy bo 
undereband bhab though bhe liahilibv bo aooounb is there, ib would nob be 
enforced =o long as the parties had confidence in. and f '“"f 
bo deal wibh each other Tl.is cons, deration. ,b seems bo me 
force of bhe Hon. bho Advocate-Generals argiimenb. That a liability to 
account was conbcmplabed' is. I think, dear from the words m the con- 
tract. “ We agree bo aooopb your or your agents reports, decisions, 

accounts. &o., as eonoUisivo and binding upon 11 =." 

Having considered these general arguments I come back to the r#al 
question whebher bhe plaintiffs induced bho defendant bo enter into bho 
conbrnebs in bhe belief that bhey were commission agents. I have sho^ 
that bho form of oonbraob indicates that plaintiffs were bo be oommi^ion 
agoubs The nobual course of dealing indicates bho same, for, as has been 

Pxnlamo^. on anv other hvpobhosis, bhe defendant was running greater 

morcanbile ri'ks than ib is reasonable to suppose, he would be likely to 
undcrinko The evidence of Messrs. Powell. Jivarai Tokersey. F. D LM- 

kaka and T’homas. who show that Messrs. David Sassoon and Co., hi. U 

Sassoon R- Go. and [3l*l Graham & Co. in similar dealings do act as com- 
mission aecnb. and nobbing else, supports this conolnsion. The oumula- 
bive cffcob of those considerations bonds olearlv and definibelv to the finding 
that plainblffa would apnoar bo the defendant bo bo ocmmission agents. 
The plaintiffs could nob fail bo know this. Ib follows that they knowingly 
entered into oonbraobs whioh could nob bear any interpretation bub the* 
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they weie commission agents. Whab is there on the other side ? Putting 
aside the general arguments, the most imyorbant ot which have been dis- 
cussed, there is the evidence ot Mr. Schumacher which states that Wur- 
man and Co. bought out and out on their own aoeounti and did not act as 
agents in the transaction ; that the 2 yer cint was trade discount and not 
commission ; and imiiiies that he did nothing to lead defendant to sup- 
pose Worman and Co. were acting as agents. There is also the evidence h C- 801—11 
ot the broker Franshankar which is indehuite and does nob, m my opinion, ^ 

elucidate the matter at all. It is perfectly true that when Mr. Schu- 
macher was examined the crucial points in the case were not so clearly 
understood as later, when the suit came on for trial and that he was 
not questioned as to certain matters to which Meghji, the defendant, de- 
posed ; especially matters bearing on this question as to whether Mr. bohu- 
macher led defendant to believe that the former was merely an agent to 
sell. Hence it is argued that either the defendant should not have been 
questioned on these points or that when defendant’s case was closed the 
plaintiffs should have been allowed to adduce rebutting evidence. In my 
opinion, this argument cannot prevail. The issues indicated clearly 
enough what was m dispute. If matters came out m the evidence which 
plaintiffs had not foreseen, that was an ordinary incident ot a trial. These 
matters were pertinent to the issues, they were an important support, not 
of a new case set up by defendant after the plaintiff’s case was closed, but 
of defendant’s case, as indicated in the second written statement and crys- 
tallized in the issues. Therefore, I do not think, plaintiffs were entitled 
to give rebutting evidence or that Maoleod J. was wrong m refusing to 
allow it. 


It only remains to add a few words as to Mr. Schumacher’s evidence. 
Macleod J, who tried the case oume to the conclusion [3lhJ that, whether 
consciously or not, Mr. Schumacher did otbaiu the contracts on the re- 
presentation (whether by precise unqualified words or not does not matter) 
tbat he was to act as commission agent. He does himselt admit he did 
not tell the defendant he was buying out and out ipage 34 of the Paper 
Book): this admission taken with the woide of the contract, the course of 
dealing between the parties, and the course of dealing deposed to in 
similar transactions, convinces me that Macleod J. was right. That being 
so, the plaintiffs cannot claim under the coutraot, for they themselves set 
it aside. As purchasers out and out, the plaintiffs were themselves bound 
to accept, from the buyers in England, the price diminished by the 
amount of deductions there made. On what footing can they recover 
these deductions from the defendant? Not under the contracts, for these 
they themselves destroyed. It at all it is only, so far as I can see, by way 
of damages. But damages are neither claimed nor proved in the case. 
Tbat they were not claimed, is clear from the course ot the litigation. 
They are not proved, because the only evidence of them consists of re- 
ports and correspondence which would be conclusive, if the contracts 
could be appealed to, but which otherwise do not by themselves amount to 
satisfactory proof even if they are eviuenoe at ail. 

Finally, the plaintiffs claim that they should be allowed to render an 
account; but that would be to assume that in tact they were agents, which 
they were not. They wore in fact buyers out and out and went to trial 
and bad issues framed on that assertion. They cannot now be allowed to 
rectify unioreseen losses by assuming the position of agents. The judg- 
ments in y. Bamsay & Co, (1) explain the principle on which the 

U903J 2 K, B. 636; “ 
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deorea tnada by Maoleoi J. was proper. Therefore. I think, that decree 
should be oontiroied and this appeal be dismissed with costs. 

Decree confiTmed, 

Attorneys for the appellants: Messrs. BickneU, Mcrwanji am Romer. 
i^ttornoys for the re.^pondent: Messrs. Kanga and Potel. 


34 B. 316 (=3 I. C. 862=12 rom. U. R. 150=11 Cr, L. J. 271.) 

[316] CRIMINAL REVISION. 

Before Mr. JusUce Chandavarkar and Mr. Justice Batchelor. 4 

In re Shivlal Pai-ma.* 

[v5th November, 1909.] 

Crimiml Procedure GoJ& {Act V of ls98), softiou 105 — Sajjctfoa to prosecute— Order 
granted bif single Judge — Pou'vrs of Full Court to rcvjkc the sanclion^FuU Court 
not an Appellate Court — Presidcnoii Small Cause CouHs Act of 1683;, see- 

Hons 37. 33. 

Wbore a sanotioa to prosecute has been granted by a Judge ot the Ptesidonoy 
Small cAuees Oouit at Bombay, a Fall Court of tbatOourt hasBopowerto 
revoke the eanction. 

Per Chandavarkar^ J.:- The language used in seotiona 37 and 89 of the 
Preiidenoy Court of Small Cauaea Aot iXV of 13^2) does Qot appear to be ap- 
propriate for the purpose of oouferriQg appellate jurisdiotion upon the Full 
Court. 

Per Batchelor. J.[ — The Jarisdiotion oonfetred by seotion 33 of the Aot ii not 
appellate, but revisioQal only. 

[Ref ; GO I. C. 917 = 21 0. \Y. N. 783 = 17 Cal. 7G3.] 

This was an application under the orimiaal revisional jurisdiction of 
the High Court. 

The fifth Judge of the Bombay Presidency Small Causes Court grant- 
ed a sanction to piosooute the applicant Shiviftl Padma for ofienoes 
punishable under sections I9i, 19J, 196, 163 and 465 of the Indian 
Penal Code. 

The applicant applied to the Full Court of the Court of Small Causes 

at Bombay, but that Court declined to interfere on the ground that it had 
no jurisdiobioD, 

The applicant applied to the High Court. 

S. Dadijburjor, for the applicant. — The only point is whether 
the full Court of the Bombay Court of Small Causes can revoke the sanc- 
tion gianted by the fifth Judge. The power of one Court to revoke the 
sanction granted by another Court is given by section 195 of the Crimiiial 
Piooadure Code. Under section 195 (6) “any sanction given or refused 
; may be revoked or granted by any authority bo which the authority. ,, 

^ further defines the subordination. "Every 
[3 7J Court shall be deemed to bo subordinate only to the Court to 
which appeals from the former Court ordinarily ho. 

Wo have thus to see whether the Court ot the fifth Judge is subordi- 
nate to the Full Court within the moaning of section 195 (,6) and (7) that 
IS. whether an appeal ordinarily lies from the Court of the fifth Judge to 
the hUl Court. The powers ot the Full Court are defined by section 38 of 
the Presidency Small Causo Courts x\ct (XV of i88‘2) and we have to see 
whether m view^^hes^powors, it could bo called an Appellate Court. 

Ociminal Applicatiou lot K«viaiou No. 334 of 1909. 
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The word appeal has uowhtre been defined eibhor in fche Civil nr 

Cntniaal Prooedure Codes. ^^ivil or 

__ Wharton s Law Lexicon (8bh Bdn.) gives the definition of appeal a^ 
the removal of a cause from an mterior to a superior Court for tPe nut 

ctnliury Diotiontr^^finS'ite "wmrdt" " t 

at^i -Sn^oTltlrr^^L^rr^VS ^ = Scistalt rrs I.^C.VS 

the one in Wharton’s. similar to 

It follows from these definitions of appeal that any Court, which could 
examine and tiesb bhe soundness of the decision of another Cnnr^i 
point, either of law or fact, is a Court of appeal Vo the Sr ““ 

The Full Court satisfies all these conditions. It can, under section 38 
alter, set aside or reverse any order or decree, passed by the fifth Tit on 
No Appellate Court could have powers wider than these. The Full Comti 
consists of two Judges, r... , the Chief Judge and the Judge whose decismns 
am unaer oonsideration Its powers are given m a chapter which is headed 

New Trials and Appeals. The oonttitution of this Court, as well as its 
powers, were fully considered in Be^iam v. Ardeskir (i) It nnh 

.pp„l .tould lie l,..„ „„ 

If in soma cases it lies, that is sufficient for section 195 of th« Prt i‘ 

P,oe.d„,a Code i M^ura, B„l.y ti.18] v. JS«e„ (2 ‘‘“tS'" „,d 

Therefore it does not matter if an appeal does not lie in em parte ca L 
B B. Dcsai, for the respondent :-Tha word appeal does not Sear 
anywhere in the section. I rely on the case of In, re Goverdhandasli\ Z 
show that the Full Court has no power to revoke a sanction granted 

Moreover the F'uli Court and the Court of the fifth Judge oannni- u 

considered as two distinct Courts. No such distinction is made Sthe 

is not justified by what follows in the chapter itself. ^ “liapter 

Chamavarkab. J.:-The question, in this case, is whether a Full 
Court of the Presidency Small Causts Court in Bombay has power tn a * 
or revoke a sanction refused or granted by a single Judge of that Cour'* 

The determination of that question depends upon the further 
.helh.r .he Full 0o„.. is . Com. ol op^,..,, o", whe.to ‘f " TZ7. 

Courtof appeal. It IS a Court of ordinary original jurisdiction withirthe 

mean.tjg of o ause 7 of section 195 of the Criminal Procedure Coda As te! 
gards the Full Court, it ought to be borne in mind that there is no mention 
of or provision for it in the Presidency Small Cause Courts Act. Tffifhas 
been pointed out in a decision of this Court in Behram v. Ardeshir U) As 
held there, it is a Court which has obtained its legality and status owiL 

rules had been framed as to the exercise by the Full Court of any polrs 
under the Act, it did not follow that the sittings of that Court w^rXI 

uim. it IS the long practice which has given it its validity. But that 
decision left the question untouched as to whether the . 

exercised by the Full Churb was of an appellate or revisiona oSloteT 
Its determination depends on the construction of sections 37 and 38 


(1) (J.903j 27 Bom. 663 ; 5 Bom. h. B 
666 , 


(2) (1895) 22 Cal 487 

(3) (1902) 27 Bom, 180. 
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lonq of the Presidoaoy Small Cause Couibs Aob. XV of 1882. Now. these 

NOV 26 secbions ooour under Chapter VI of the Aob. That obapber is [319] 

headed “ New Trials and Appeals." No doubt the heading of a obapber 

Obimikaij ^ jjgy ijQ (jjjQ Qon^brucbion of the enaoUmenb, as has been pointed 
BSTiSiON. Maonaghbeu in bis judgment in Arrow bhipping Com- 

34 B. 316 =z 9 pany V. Tyne ImprovemeiU Commissioners (.1). Bub ib is a key, only where 
I. 0. 862 = 1^ the main provisions of the secbions which occur under that heading or 
Bom. L. R. Qi^aptjor are ambiguously worded. Here ib is clear that the words of the 

heading of the chapter mean no more than that the chapter deals with 
the question of now trials and appeals. That does nob moan that an ap- 
peal is allowed bub it means that the chapter concerns the question. How 
that question is solved must be decided on the provisions of the sections 
of the Chapter. Section 37 says " Save as otherwise provided by this 
Chapter or by any other enactment for the time being in force, every 
decree and order of the Small Cause Court in a suit shall be final and con- 
clusive.” That means that ordinarily a decree of a Presidency Small 
Causes Court is not appealable. Then section 38 goes on to provide that, 

" the Small Cause Court may... order a new trial to be held, or alter, set 
aside ot reverse the decree or order, upon such berms as it thinks reason- 
able.’’ Does this language amount to an appellate junsdiobion conferred 
upon the Full Court ? This is an Aob of the Legislature of the Govern- 
ment of India, and in construing these sections, W0 may well call in aid 

the language used by the same Legislature in other Aojs as to the right 
of appeal. For instance, in the Civil Piooedure Code and in the Criminal 
Procedure Code, in conferring an appellate jurisdiction upon a Court apt 
language has been used, the words used being “an appeal shall lie." Hera 
the provisions of the section do nob use the word “ appeal ’’ at all. And 
that view, I think, is further strengthened by this circumstance, that 
where a right of appeal is given to a party, it means from a lower to a 
higher Court. For instance in ihe High Court, where there is a judgment 
by a single Judge, sitting as a Court, there is an appeal unaer the Letters 

Patent bo a Court consisting of two Judges. 

But here the Aob makes no distinction between a Judge and more 
than one Judge of the Presidency Small Causes Court. [320] What is 
spoken of is the Small Causes Court, whether it consists of one Judge or 
more than one Judge. And the jurisdiction here conferred is not neces- 
sarily upon a Bonoh consisting of more than one Judge. Therefore, the 
language used in the sections does not appear to mo to be appropriate for 
the purpose of conferring appollato jurisdiotion upon the Full Court. It 
is all the more necessary bo arrive at that conclusion, having regard to the 
decision of I ehrcim v. (8) which says that the Full Courtis 

merely a creature of praobioo. There is no provision for it in the Pr^- 
denoy Small Causes Courts Act. Therefore, wo should not extend its 
powers beyond those which have been recognised up to now unless there Is 
anything express in the Aob, which justifies the extension of these poweW. 

For those reasons, I am of opinion that the Full Court was right in 
holding that ib bad no junsdiotlou to iutorloro with the sanction granted 
by the fifth Judge of tbo Small Causes Court. This application is rejected 
and the rule discharged. ^ 

BATObELOR, J. : — I am of the same opinion, I think that in order 
that Mr. Dadyburjor should succeed in his application, ib is necessary for 
him to show that under the Presidenoy Small Cau se Courts Act, S.V Q* 

(1) [1894] A. 0. 608 at p. 680. (3) (1908) ii7 Bom. 668; 6 Bom. L. B. 665. 
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1882. appeals ordinarily lie from the deoision of a single Judge fjo fihe Full 
Courl). (See aecfiion 195 of the Criminal Procedure Code.) That is a 
proposition which, in my opinion, it is imno^sihle to maintain. The 
question turns upon the meaning of section 38 of the Presidency Small 
Cause Courts Act. and I have no hesitation in thinking that the jurisdio- 
tioQ conferred by that section is not aopallate. but ravisional only. The 
words used are ant for the purpose of expressing fchB grant of revisional 
jurisdiction and they are vary inapt for the other purpose. No right is 
conferred upon the defeated litigant, but a power is conferred upon the 
Court, and it is noteworthy that the Court oonoernad is the same 

Court— the Small Cause Court— with which other sections of the Act 
deal. 

Moreover if Mr. Dadyburjor’s argument ware right, then the result 
of section 38 would be this : that in case of every single [321] decree 
passed in a contested suit there would be a right of appeal. That v’ew is, 
I think, opposed both to the general scheme of this Act and to the language 
of section 37, which must bo read together with section 88. For these 
reasons, I agree with my learned colleague in thinking that this appli- 
cation should be refused. 

Rule discharged. 


84 B. 321 («12 Bom. L. R. 204—5 I. C. 964.) 

APPELLATE CIVIL. 

Before Sir Basil Scott, Chief Justice, and Mr. Justice Batchelor. 

Eavji valad Mahadu PatIL {Original T)efen^ani), Avpellant, 

V. Sakuji valad Kaloji and anothrr {Original Plaintiffs), 

Respondents.^ 

[29th November, 1909.] 

Bindu Law^Sudras — Mitnhshara — Legitimate son—IlUgitimate smi — Vatan Colla- 

teral suceessinn— Suit hv reversioner for declaration at nearest heir — Widow of the 
last male holder — Vested right — Limitation Act (XV of 1877), Art. 120. 

Amongflt Sudrag governfla by the Mitakshara an illegitimata Bon cannot 
inherit a vatan collaterally in preference to legitimate heire. 

The right to aue for a declaration of heirship to a vatan does not accrue until 
the death of the widow of the last male holder of the vatan, the widow having 
a vested interest in it as the nearest heir. 

[Fol : 55 I. G. 806=22 Bom. U B. 52=44 Bom. 186 ; Ref : 75 I. C. 599.] 

Second appeal from bhe deoision of C. Fawcett, District Judge of 
Ahmednagar, confirming the decree of G. L. Dhekne, Subordinate Judge 
of Kopargaon. 

The plaintiffs, who were cousins, sued for a declaration that they, 
and not the defendant, were the heirs to the Patilki Vatan of their 
paternal uncle Ganpati Hari. deceased, or of Eeubai, the widow of the 
deceased. The plaint alleged that Ganpati died about 13 years before the 
suit, that the defendant fraudulently represented himself to be the heir of 
Ganpati and got [322] his name entered as such in the Vatan Eegister in 
the year 1899 though Ganpati had left him surviving his widow Eeubai, 
that the defendant was Dasiputra .(illegitimate son) in the plaintiffs’ 
family and was, therefore, not entitled to the vatan, that Eeubai died in 
or about the year 1902 in the Baroda territory where she lived, and that 


1909 

Nov. 26. 

OBlMlNAIi 

BEViBlON. 

34 b. 316=3 
. 0 862—12 
Bom. L, R. 
130=11 Of. 
L. J. 271. 
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1909 tihe plaintiffs having learnt of the defendant’s fraud in October 1905, they 

Nov. 29. brought the present suit in the year 1906 for a declaration of their heir- 

ship. 

The defendant answered that he was not a Dastpwira, that he was 
1 — ’ the son of Mahadu, the natural brother of Hari the father of Ganpabi. that 
34 B. 321 — 52 he was thus a nearer heir to Ganpati than either of the plaintiffs and that 
Bom L. R fcicne-barred. 

^64 ^ following is the genealogical tree 

Jai {mistress) Yithaji = Bayajabai and Maktabai. 


Mabadu. 


Bamohatidra. 


f 

Apaji. 


Hatl. 


Kayji 

(Dsfend- 

ant). 


Nararan. 


Kaloji. 


Lakflbman. 


. Qacpatt= 
Beubai. 


Qovind. 


f 

Bakoli Apaji. 

(Plaintiff 1). (PlaintiS 2). 


The Subordinate Judge found that the plaintiffs were the heirs of the 
deceased Ganpati, that the defendant was the son of Mahadu who himself 
was a Dasiputra of the plaintiffs’ ancestor Vithuji aud was not the heir of 
Ganpati, that the defendant acted fraudulently in getting his own name 
entered as heir in the Vatan Register, and that the plaintiffs having learnt 
of the defendant’s fraud about four years before the suit, the claim was 
not time-barrod under Article 1‘20 of the Tjimitatioa Act. The Sub- 
ordinate Judge, therefore, deoroel the claim, observing : — 

The etideDoe shows that are the beira of G>Dp\ti and that tht defendant 

is not shown to b© born of thoir ancestor Vitbup F.von for the lake of arfiument if 
it he he^d that MH.haflu was boro of the mi-tr ss of Vithuji, thiU It oau't be held that 
Mahadu's son Bavji is a preferenti al heir to the plainlifls There ia no etaot decided 
oaso to cuile me Beforring to 'he o^sps under the C^23] heading of ** lUeaitioate 
■ons ” on pp. 3 18 S to 359 i of Woodman's ni5;o«t 1 thiuk the o.^se of I L. B 91 All 99 
goes against the defendant even if it bo concede i that the defendant'! father was a 
Dnaiputra. A<« reffarls vatan property the sentiment of the Hindui even of the 
Budra class would be that it sh ould go to the legitima'e heiri rather than to the 
descendants of the illegitimate b>irs. The cases referred to above are moat of them 
oa«es of inheri’^aoce bv an ipf^gitimafe son to his father. There ar# few eases of 
collateral sucoesnion and the few th^t are cited are against the defendant. 1 think 
that sentiment and opinion even amongst th*> Budras would be to give the plaintiffe 
a preference as sg liost tbe defendant and espeoially so when vatan property is oon- 
onrned' T fcbotofore doolaro th »t plaintifTs are the heirs to the vatan there o! 
G»r>pati Hari and they arc the roversi mary heirs to Ganpati Hari now after the death 
of Ganpati's wido V rioubai as regards the property in dispute • • • I 

deo'are thit the defendant is not the heir as claimed by him. All oosti om the 
defeo'iant 

On appeal by tiha defeodanti tiha D.sbriob Judgo confirmed bbe decree. 
With ro^^p 'Ob bo bho dofendanb’^ illogitimacy ho agreed wibh bbe Subordi- 
naba Judge, and on the poinb of limibabiou ho mado the following 
remark‘d : — 


The onlv romuining iiucstion is that of limitat on. The suit clearly (alii nndi? 
Artiolo IVi of the f imitat’on Ao'.. i-/ IF, K l^Biu. 4 l\ an t the question is. when 
did the 'ight to sue aooruo to the plaiatids ? As to this 1 a^ree with the lower Court 
that It did not accrue till Beubai's death, which w »s within six years of the institn* 
tion of t‘ie suit. No doubt pi kintids wo'e adversely affected by the entry of defen* 
dant’s name In place of Ganpafci’a in the vatan Bcgiater in 1899, but thii in itself gnti 
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thdm no rigbfc to sue foe the relief olairao'i in the pre^ient suit, vis., that they were 
entitled to have their names entered in the register aa heirs of Ganpati iu preferonoe 
to the defendant, beoause the latter in such a suit, could at ones have pleaded that 
oven on pl^intiSs’ case they bad uo right to su'^h a doolarvtion so long as Reubai was 
alive. And if, as appaars from ooe of the document^ tendered in eyidenoe in this 
appeal and as is not unlikely from tho f^ot that Reubai lived in Bacoda, except for 7 
years or so after her husband’s de^th when do'endaot says sbe lived with him, 
Reubai was a consenting party to the defendant’s name b^ing entered in the register, 
it virtually amounted to an alienation of h^r share of the vatan by Heubai. which 
would, under section 5 of the Bombay Act III of 1874, be valid during hoc life-time. 
And the mere fact that plaintiffs could have brought a suit to declare such alienat'on 
valid (invalid ?) {illustration fe) to section 42, Specific Relief Act) does not bar a suit 
like the present, after the plaintiffs have obtained a vested interest in the property in 
regard to which they seek a declaration. The “ right to sue” is a different one and 
arises out of a different oause of action. 


The defendant! preferred a second appeal. 

[324] R. E. Desai for the appellanfi (defendant): — The plaintiffs 
sued for the declaration oE their status as Yatandars. Civil Courts have 
no jurisdiction to entertain such a suit. 

[Scott, C. J. : — It has bean recently held that such a suit can be 
entertained by Civil Courts : Rahimlchan v. Dadamiya (1).] 

Our next point is that we are entitled to inherit the vaban though it 
has been found that our descent was illegitimate in a collateral branch of 
the family. The parties are Sudras, and under Hindu Law the illegitimate 
son of a Sudra has the rights of a legitimate son in the family of his 
father and his share in the family property is half of what a legitimate 
son is entitled to, and in the absence of a legitimate son he takes the 
whole of his father’s property. The decision in Shome Shankar Bajendra 
Varere v. Rajesar Swami Jangant (2) is no doubt against our contention, 
but we submit that it is not conclusive on the point. There is nothing 
in Hindu Law bo exclude illegitimate sons among Sudras from succeeding 
to collaterals ; West and Bubler (3rd edn.), pp. 73. 81. 83, 461. 462 ; 
Maonaghten’s Hindu Law (3rd edn.), pp. 14, 15. The ruling in Bamalinga 
MuvvO'n V. Favadai Goundan (3) shows that the sons of an illegitimate 
son are entitled bo succeed bo their grandfather. The principle of 
survivorship is also held to apply by the Privy Council in the case of 
illegitimate sons surviving the legitimate sons: Jogendro Bhupati v. 
Nityanand Man Sing (4). If that is so, then there is no reason why an 
illegitimate son should not succeed to the collaterals of his father. 

The next point is that the suit is time-barred. Our name was enter- 
ed in the Vatan Register as next heir after due inquiry under tho Vatan 
Act in the year 1899, while the present suit was filed in the year 1906, 
that is, more than six years after the entry. It is true that -Reubai died 
in 1902. But the cause of action accrued to the plaintiffs on the date 
our name was entered in the Vaban Register as the next heir. Such a 
suit is governed by Article 120 of the Limitation Aob : Chhaganram 
Astikram v. Bai Motigavri (5) ; Bamaswami Naih v. Thayammal (6). 

[325] F. M. Mone for the respondents (plaintiffs) The question as 
to the inheritance of illegimate sons is clearly covered by the rulings in 
Shome Shankar Bajendra Varere v. Rajesar Swami Jangam (7) and Nissar 
Murtojah v. Kowar Dhunwunt Boy (8). The cases cited and the passages 
relied on from West and Bubler do not support the defendant’s contention. 


(1) ante p. 101. 

(2) (1898) 21 All. 99, 

(3) {19011 25 Mad. 519. 

(4) (1890) 18 Gal. 151. 


(5) (1P90) 14 Bom. 612. 

(^) (1902) 26 Mad. 488. 

(7) (1898) 21 All. 99. 

(8) (1863) 1 Marsh. 609. 
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igog A<; to the point of limitation, our olaim is not time-barred. So long 

NOV. ‘29. as Reubai was alive she was entitled to inherit tbs vatan as the widow of 

the last male-holder. Our cause of action accrued on her death. She 
died in the year 1902 and the present suit was filed in the year 1906, 
' that is, within six years after her death ; therefore, under Article 120 of 

84B. 321=12 the Limitation Act the suit is nob beyond time. 

G Desai in reply. 

^^*^4 ' * Scott, C. J. In this case two points have been argued. First, that 

the suit is barred by limitation, and, secondly, that the defendant was 
entitled as an heir of Vithoji in preference to the plaintiffs. This latter 
point does not appear to have been argued in the District Court possibly 
because it was thought to be a hopeless point. The authorities are all 
against the defendant’s contention, dating from the case of Nissar Muriojah 
V. Kowar Dhuntount Eoy (1) up to that of S?iome Shankar Itaj6ndraVareY6 
V. Eajesar Swami Jangam (2), and Eamalinga Muppan v. Pavadai Gjun- 
dan (3). The Contention is also opposed to the opinion expressed by the 
learned authors of West ant Buhler*s Hindu Law at page 83 (3rd edn.). 
There is no caste custom proved in this case to support the defendant's 
contention fseo also Mitakshara, chap. I, section 11, plaoitum 31). 

With regard to the point of limitation wa agree with the view taken 
by the learned District Judge. The plaintiffs' right to sue for a declaration 
would not accrue until the death of Eeubai, whose existence at any time 
between the death of Ganpati and her own death would have defeated the 
suit for a declaration by [326] the plaintiffs, on the ground that she had 
vested right as the nearest heir of the last vatandar. 

Wo, therefore, dismiss the appeal with costs. 

Appeal dismisi^d. 


34 B. 826 (=12 Bora. L. R. 129=11 Cr. L J. 271=5 I. C. 861). 

CRIMINAL REFERENCE. 

Before Mr, Justice Ghandavarkar and Mr, Ju^stioe Batchelor. 

Emperor v, Ariun Ambo Kateodi.* 

[Qnd December, 1909 ] 

Criminal Procedure Cole (Jci V of 1393), Hi’clioHs 109, 133. 897— P^nal Code {id XLV 

0/1060), st’ciioa 829 — r^o»curro>ii sentences — Cousecpiii’ti 

Tho accused was prooaodod agaiust undot ^ootion 103 of the Criminal Prooe- 
dure Code, and aontoaoed on the 0th July 1901, under section 123 of the Code, to 
rigorous iroprisoumout for nine months, in default of poourity for good behavU 
our. Ho was fchon trio.l for an otlonoeof thoft committed by him in Noverabet 
1908. and was, on tho 17tb August 1909, seutenoed to sudor rigorous imprUoo* 
meat for thro'^ montha : tho accond soutoDoa was ditooted to take edeot on the 
expiry o( tho first eentecoj. 

/7cid, that tho two sGQtouooa ought not to run oonseoutively : but must rua 
oonourrontly. 

[Ref : 37 Bom. 179.] 

Reperencr made by J- L. Rieu, District Magistrate of Thana. 

Arjun Ambo Katholi wasprooaedod againat under section 109 of the 
Criminal Prooodun^ Code before tho Honorary Magistrata First Class, 
Thana, who, in default of his giving the security demanded, sentenced him 

* Crimiaal Roferonoe No. 100 of 1909. 

(1) (13631 1 Mar%. 609. (3) U901) 36 Mad. 519. 

(2) (1899) 21 AU. 99. 
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under seoMon 123 of the Code to undergo rigorous imprisonment for nine 1909 

months. This order was passed on tbe 6bh July 1909. Deo. 2. 

Arjun was subsequently prosecuted in the Court of the First Class 

Magistrate, Salsette, for an offence of theft committed by him m Novem- rbf^^enob. 

bar 1908, and convicted and sentenced to suffer rigorous imprisonment 

for three months on the 17feh August 1909 [327] with a direction that 326=12 

the sentence should take effect on the expiry of the term of imprisonment 

ordered in the former case. L^J~27i— 5 

The District Magistrate of Thana, being of opinion that the direction i, *c 861. 
was not permissible in law, referred the case to the High Court, ob- 
serving : — 

“ In view of the deoiaion of their lotdshipa delivered in Empero)' v. Muthu- 
"komaran (I. L. R. 27 Madras 525), both the sentencea ought to run ooncurreatly.” 

The reference was considered by their Lordships. 

Per Curiam : — We must accept the District Magistrate's view in this 
Beferenoe which is in accordance with the ruling of this Court in Qu^en- 
Empress v. Tulshya Bahiru (1), with Emperor v. Muthukomaran (21 and 
Joghi Eannigan v. Emperor (3). 

We must, therefore, make the sentonoes concurrent in the present 

ease. 


34 B. 327 (=5 I. C. 838=11 Bom. L. R. 120=11 Cr. L. J. 268.) 

APPELLATE CRIMINAL. 

Before Sir Basil ScoUt Kt., Chief Justice, and Mr. Justice Batchelor, 


In re Dhondo Kashinath Phadkb.* 
[22nd December, 1909.] 


Newspaper {IncHemenls to Ofjences) Act {VII of 1903), section xZ-^Order^For/eiture 
press. 



Section 3 of the Newspaper (Incitements to Ofienoea) Act, 1908, provides foe 
the making of a conditional order declaring the printing press used lor the 
purpose of printing or publishing the ofiandiDg newspaper to be lorfeited. 
The section refers to the whole of the press : and no order could be made under 
it limited only to such portions of the press as were employed in printing the 
ofiendiog newspaper. 


Appeal from an order passed by J. L. Eieu, Disftriob Magisbrate of 
Thana. 

[328] Dhondo was the owner of a printing press called the Aruao- 
daya Press at Thana. 

A weekly newspaper called the “Hindu Panch" was printed at the 
aforesaid press. Some of the issues of the newspaper contained articles 

which fell within the purview of the Newspaper (Incitements to Offences) 
Act, 1908. 

Under section 3 of the Newspaper (Inoitements to Offences) Act, 
1908|tbe District Magistrate of Thana, on the 6bh October 1909, passed a 
conditional order for the forfeiture of the whole of the Arunodaya Press ; 
and he made the order absolute on the I8bh idem. 

In making the order absolute the Magistrate remarked as follows : — 

‘ 'The feapondent Dhondo Kaahinath Phadke has presented an application in which 
he states that only one machine and two frataea of type ace used or can be used for 

» * I M P I ■ I ■ ■ . _ 


(1) (1898) Untep. Ct.O. 370. 
(3) (1908) 27 Mad. 625. 


Ltiminal Appeal No, 405 of 1909. 


(3) (1908) 81 Mad; 615. 
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printing tba ‘Hindu Panoh* and prays that the order may be made in respect of these 
particular portions of his printing presn only. 1 do not see bow it is praotioable to 
diaoFiminate between particular portions of a press, it may be that the other portione 
of the press oould not be used lor printing the paper without introduoiug certain 
moditiOatiOQS in its size and appearance, but this would not bo a bar to its production 
by the proas wh'oh is the object ol this preveniive measure. 1 cannot therefore enter- 
tain the application. The order of forfoiiuro will extend to the whole of the printing 
plant and materials of the 'Atunodaya Press’ by which the 'Hindu Panch’ has been 
declared by its publisher under tho Press and Bogistration o! Books Act, 1867, to be 
printed and to all copies of that newspaper, wherever found." 

The applioanb applied fco the High Court oontending, inter alic, that 
the Magistrate erred in making the order applicable to the ■whole printing 
plant and materials of tho Arunodaya Press, bub ought to have ordered 
the forfeiture of the printing press used for the purpose of printing or 
publishing tho said papers only. 

D. A. Tulzapurkar, for tho applicant. 

M. B. Chaubalt Govornmenb Pleader, for the Crown, 

Per Curiam : —This is an application by the petitioner Dhondo 
Kashinath Phadko by way of appeal against tho order of the District 
Magistrate of Thana forfeiting the Arunodaya Press. 

The argument advanced before us is that the Magistrate should 
have limited his order to tho foifeiture of such portions of the 
[329] Arunodaya Press as were used for the printing of the *' Hindu 
Panoh " and should nob have passed an order of forfeiture of the whole 
Press. 

It is to be observed, however, that soobiou 3 of the Newspaper (Incite- 
ments to Offences) Act, VII of 190S, provides for tho making of a con- 
ditional order declaring tho printing press used for tho purpose of print- 
ing or publishing such a newspaper to bo forfeited, and clause (c) of sec- 
tion 2 deffnos printing press to iuoludo all engines, machinery, types, 
lithographic stones, implomoubs, utensils and other plant or materials 
used for the purpose of printing. 

As the paper was printed at the Arunodaya Press, the Magistrate was 
right in forfeiting the whole press as defined by tho Act. 

We, therefore, dismiss the appeal. 

Appeal dismissed. 
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APPELLATE CIVIL. 

Before Sir Basil Scott$ Kt.i Chief Juslicct and Mr, Jmtice Batchelor, 

Trimbak IIAMOHANDRA Pandu’ AND [Original Defend- 

ants), Appellants, v, Suekii Gulam Zilani Waiker [Original 

Plaintiff), Respondent* 

[Bbh Dooembor, 1909], 

Saranjiim—Jnam^Miras {pcrmumeut Unaneii)^Dimuil of Saranjaviaar^s Uil^ 

(o i^uccessivc Si\raujtiinda}i-^Kstoppii~~OU\tin to hold tu AfiVflsi (#H- 
ani — LiiniUd interest — J.iivrsti pi'ist’ifioa. 

In an ejootmout suit l^roughb by an I naiuilar against parpons olatmiDg tO 
hold ae Mirasi or parmauent teuaut?. it wap oonooded that the luam right! itt 
tho land in suit appertained to a S irauj.im hold on political iOQUr! ftnd that 
tho propout iuouimont of tUo Saraujwu wap tho plaintiff. Tha dolondant! 
roaiatfld tho plaintiff a claim to eject tboiu on the ground that tho Inam right! 

• Second Appeal No. 6o7 of 1907. 
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were merely Ihe rigliti to receive the royal share o? the reveuuo and that the 
proprietary rights ia the soil wore, prior to the date oi the grant, vested in the 
grantee of the loam, had descended t) his heirs independently of the Inam and 
iutnished the leasehold or Mitasi tight. 

C33u] Heldt that the defoadants' contention involved the denial of the title to 
the reversionary rights in the lands in the defendants’ ooouoation of the auooes- 
sive Saranjaindars approved by Government. The defendants had, however, been 
continuously paying cent for their holding to the auGoassive SaranjamdarB 
including the plaintifi. They were thus estopped by attornment from disput- 
ing the plaintiS’s title, 

VasudevDaji v. Babaji Ranu (1) and Deo dem. Marlow v. Wiggins i2)f 
referred to. 


1909 

DEO. 8. 

AFPRUjATB 

QlVlli. 

34 B. 829312 
Bom. L. R. 
203s:=5 1. 0. 
900. 


The rights of successive holders of hereditary and impartible estates not 
governed by the ordinary rules of inheritance but subject to the condition that 
Government shall approve of the heir may be barred by adverse possession. 

Tehait Ram Chunder Singh v. Srimaii Madho Kumari (3), referred to. 

Whore in an ejectment suit by an Inamdar it was shown that the defendants, 
for more than twelve years before the suit, openly asserted tbeic claim to hold 
as permanent Micasi tenants, 

Reld^ that the defendants had acquired a title to the limited interest claimed 
by them and could not be ejected. 

[Rel : 61 I. G. 40=45 Bom. 694 ; 24 0. L. J. 103 ; 37 Bom. 224 ; 69 I. 0. 473.] 

Second appeal from the decision of Iv. G. Gharpure, First Class 
Subordinate Judge of Satara with appellate powers, confiiming the decree 
of G, N. Sathe, Subordinate Judge of Wai. 

Suit in ejectment brought by an Inamdar against persons claiming to 
hold as Mirasi or permanent tenants. 

The facts of the case ware as follows : — 

The plaintiff’s family held several Saranjams, Inams and other pro- 
perties situate ia the Poona, Satara, Khandesh and Belgaum districts. 
The land in dispute, known as the Wai Saraujam, is situate at Wai in the 
Satara District. In the year 1716 the plaintiff's ancestor Shekh Mira I, 
who was in the service of Satara Government, made a representation to 
Shahu Ohhatrapati who granted bo him a Sauad (Exhibit 94) as follows : — 

Peace. Prosperity. In the coronation year 42 (A. D. 1716) the name of the oyolioal 
year being Manraath, the lunar date the 5th of Shravan Bahul (dark half) — Monday. 
The illuatcioua King Shahu Chbatrapati [i.e., the lord of the umbrella) Swami 
—the ornament of the warrior race, issued an order to Bajashri Annaji Janardan, 
Deshadhikaria and Lekhaka (writers), present and [331] future of Prant Vai as fol- 
lows ; — Ajam Shekh Mira walad Bava Khan, an inhabitant of Kaaba Vai, made 
a representation before the Swami (i.^., the King) at Port Satara (stating) *^1 have 
rendered a great deal of service with a singleness of purpose in the kindom of the 
Swami. As to that, there is my old Kotban* Tbikan^being land cultivated by irri- 
gation, measuring Bighas ...situated at Kasba Vai, which the Swami should be pleased 
to grant me in Inam. " He made a representation to this efiect. The Swami there- 
upon taking (the representation; into consideration and (considering) that he is a 
devoted servant of the Swami, is graciously pleased to grant in Inam the old Kaiban* 
Thikan, being land cultivated by irrigation, measuring 6^ Bbighas, six and a halt 
Bighas -together with all taxes and cesses (but; exclusive of the Hakdars (dues) to 
him and to his sons, grandsons, etc., from generation to generation. You ate there- 
fore to hz the said land (so as;, to measure six and a half Bighas — twenty Panda 
going to make one Bigba — and mark oK the four boundaries thereof and continue the 
(same as; Inam. You are not to insist upon the production of refresh letter (of 
grant; and deliver the original letter to the person aforesaid for his enjoyment. Note 
this. 

Subsequently in the year 1848 Shekh Khan Mahomed, a descendant 
of Shekh Mira I, granted in Miras (perpetual tenancy) the land in dispute 

* Kaiban=^A grant or tenure in perpetuity for a fixed sum. 

(1) (1871) 8 Bom., H. 0. R. A.O. J. 175. i8; (1885; L. R. 12 1. A 197. 

(2) 1(183:3) 4 Q. B. 367. 
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to Baburav Kaghunath Pandit, an ancestor o^ the defendants. The 
Miraspatra (Exhibit 6i) was as follows : — 
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To Bhai Baburao HaRhunath Pandit, m.iy your affection endure from yont 
siccero friend A-iiiir (lUns iShoah. Kiim Mahomed Baheb of Wai Inami 

Jahagirdir. Gccotin^-^ — In this Kasba thera ia my Inumi l»nd. The same called 
moaabr.ng Bighis d and Ithe right to take) water for a Prahar li e throe 
hours) have looq with your father on a lease of cultivation for the total fixed rent of 
Ra 40 sir CO the Shak year 1715 (i823- *4 A. D.) Aa to tbat, you intimate to me that 
a fresh lease should bo gtanfei by mo in regard to the same. The same (request) be- 
ing oonsiderod, that you and your father had been very useful to me, this 
fresh Miras lease is granted. Therefore you should pay Ba. 40 every year as rent in 
respect of the above land, as you have been paying hitherto and enjoy the same In 
future when on a survey being made of the land the assessment may be increased or 
decreased, you should pay accordingly and enjoy the said land yourself, your sons 
and grandsons, etc., from generation to goncratiou. You will not be molested for 
more Forwarded on the l9th moon of tho year one thousand two hundred and 
forty-nino. Tho lunar date tho 5bh of Joshta \^udya Shako 1770 (dlst June 13l8), the 
name of tho cyolioal year being Kilak. 


[332] Under the terms of the said Miraspabra the defendants’ family 
ooubinuod to hold the land on payment of the fixed rent to the grantor 
Shokh Khan Mahomed bill his death in 1872. After that year the 
defendants continued in possession on payment of the rent to the holders 
of the bavanjam for the time being or to Government when the Saranjam 
was resumed by Government owing to the death of the incumbent. In 
the year 1891 Government recognized the plainbill as the holder of the 
Wai Saranjam, and he in the year 1901 brought the present suit to 
reoover possession of tho laud in dispute from the defendants, alleging 
that they had been enjoying the land as Mirasdars under the former 
holders of the Saranjam and that the Miras grant was not binding on 
him. 


Tho defendants oontoudod inicr alia that they were tho Mirasdars of 
the land in dispute and the plainbill' had only the right of getting rent 
every year from them ; that only the rent of the laud was paid to the 
plaintiff, his ancestors and Goveinment when tho property was under 
attachment ; that whenever the property was attached by Government, 
only tho right to got tho rent was attached, that tho defendants’ Miras 
right was thus recognized by Govorumeub and that the suit was time- 
barred. 


Tho Subordinate Judge found that the Saranjam was banded over by 
Govornmoub to the plainbill free of any inoumbraucos or other jural rela* 
tions oroatod by tho previous holders, that the defendants were neither 
annual nor perpetual touanbs of tho laud, they being occupants of the 
land wore quasi touaubs from year to year at the will and pleasure of the 
Saranjamdars, that tho S.uanjam inoludod tho ownership of the soil and 
was nob rostriotod to tho revenue of the land and that tho plaintiff was 
entitled bo recover possession. fJo, thoroforo, allowed the claim for the 
following reasons : — 


Now Ibo present holder of tho ia 5th in doaoont from Bhokh Mira I to 

whom tho graut of tho saruujAm was m:\deiu 17CS il7l& ’) A. P. and the 
title of Ito Tcg'uut iu hifl (pro^out holder'^) favour dates from 1&94 (exhibit 
42). Tho history ca to how tho property h;\9 boon hold by successive holders 
shows tb At each of them b;vs rooeuovl it ut tbo pUwsuro of the thou ruling powM 
either for tho military sorvico to lo roudored ut tho tuuo of iho grant Ot on 
[333] pohliotd oounderutiocs entiroly wrthin the discretion of the patAmount pOW«. 
The words of Iho grant from time to time prulicaio r.ithoc the break of the old oatate 
with tho death of the holder than its oonliuuity through him to the now holder* Thi 
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woiag showing oontiauifcv feom gaaecabioa to geiorahion hava to be given in fehii oa^a 
reatrioted sense and nob their usuil sign^Soinoe; and this is evident fro n the nature of 
the estate It is argaed for the defence that the words in the sa>iad reUtin? to 

4 ?^, Katban, suggest that they were already in the ooaaoabion of the plain- 

,ajI created only the right under wh-oh they ware thereafter to 

oe new. it was argued that accordingly the powers of resumption to be exeroisad hv 

Government at the death of the holder of the saranjam cannot go beyond whit was 
originally granted. It cannot disturb the ocoupancy right. The import of the doou 
ment was under the oonsideration of their Lordships of the Privy Council, and what- 
ever their effect so far as the plaintiS’s interest is concerned as againet Government 
they cannot be available to defendants who ooma under the grant of Khan Mahomed 
II and he could not pass more than what he had. He could give tbe life estite ha 
had, and the words of the title-deed of the defendants itself indicate that a reeranfc 
was considered necessary and desirable. It has been decided by the Privy Council 
that no diatiQotion can be drawn between the Tnam and the other property in Question 
and the whole of the property including the Inam has to be continued as a personal 
and military Jahagir. Government’s action from time to time Wis based on political 
oonsiaeratiQQB and the tenure created was political The scope of defendant’s title must 
therefore, be judged from the scope of title of the plaintiff himself. Plaintiff has aoquir' 
ed the title as a holder under a re-grant of the saranjam. and this circumstance cuts 
asunder all relationships of title through which defendants’ claim through the pre- 
vious holders of said saranjam, and there is no oontinuiby of interest through previous 

holders. Plaintiff acquired the estHe free of any jural relationships created between 

previous holders and defendants. * • * # • 
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It will be seen from the peculiar nature of the estate Fuooessive holders of the 
saranjam have acquired that the defendants in oooupation of the lands under them 
have no subsisting relations either as ordinary yearly tenants or as permanent tenants 
in the ordinary signiffoanoe of the two terms. The occupation is of the nature of 
quasi tenants from year to year, if I may so style it. terminable with the estate of the 
successive holders, and oontinuable at their pleasure. The acts and omissions of 
previous holders cannot bind the plaintiff, and time cannot run against him as daline 
from the period of the last holder’s enjoyment of the saranjam. ” 

On appeal by the defendants the appellate Court confirmed the 

decree. The following are extracts from the Appellate Court’s Judg- 
ment ; — ■ ^ 

The grant of the Sara ny am to plaintiff is admitted. It is also oonoeded that the 
Inam rights in the suit lands belong to the saranjam and are passed to plaintiff bv the 
grant. The question is about the Miras rights. Plaintiff says [335] that bhe^e richts 
were created by former holders of the saranjam and that thev terminated by the 
grant to him of the saranjam by Government. I feel not the slightest doubt that if 
plaintiff B former allegation is true, the latter must follow. The question now reduces 
itself to this : whether Miras rights were created in defendants by a former holder of 
the saranjam or existed in defendants prior to the very creation of the saranjam It 
IS proved in this case that the saranjam was created prior to 1785 wide Sanad * • 

translated at p. 446 of I. L. R. 17 Bom. 445) and the piaint lands, at any rate, since 
that year, came to be considered as appertaining to the saranjam. It is not. therefore 
necessary to go behind 1785.. Now the creation of defendants’ Miras was in 1848 (vide 
Exhibit 84). They are not able to go behind this year. If so, their rights must cease 
with the death of the grantor unless revived by the next holder of the saranjam. It 
18 admitted that not only has the original grantor died but also his successors. Plain- 
tiQ who IB now the holder of the saranjam does not wish to continue defendant’s 
Kignti and thoy must vacate. This eattUs the whole question, 

plaintiff B title was created in 1895 (1894?) from which the present suit is within 
IJ It 18 not, therefore, time barred. On this point I was referred to liadhabai 

V. I- Ij- 9 Bom. 198, which is, however, a vaian case. A vntandar suo- 

oeeds to the vatanhj right of inheritance. A Saranjam is entirely within the gilt of 
the ruling power (I L B. 17 Bom. 431) and a successor t^kes the saranjam bv 
Virtue of thia gift and not by right of inheritance, or any other right. 

The defendants preferred a second appeal. 

JayakaTt with O. B. Eele and S. E. Bahhh^ appeared for the appel- 
lants (defendants) : ~ Our first contention is that under the ^anad, exhibit 
94, what was granted as Saranjam to Shekh Mira I was the revenue of 
tihe I^nd and not the land itself. The land is mentioned in the sanad as 
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Katban, -wbioh word is the corrupbion of the word Kaluban, and bhe 
meaning of Kaluban is ' a grant or tenure in perpetuity for a fixed sum’ : 

sea Moleswortu's Dictionary. That being so, the land was thus already 

APi^iiATB possession of the grantee as Katban, that is Mirat, and what was 

granted by the sanad as Saranjam was the exemption from the payment ol 

84 B 829a12 land revenue. 

Bom. L. H. ment of the revenue due to royalty. The language of the sanad is quite 

clear on the point. Under the sanad the grantee's Kadim {o\A) Katban 
■ was granted in Inam. That means what was granted was the right of 
Government, namely, the right to reeeive revenue. Government could 
not profess to grant what already belonged to the grantee aa perpetual 
tenant, [335] namely, the land. It was wrong to hold that the grant of 
the Sarauiam atfaobed the soil. Our contention is fortified by the grant 
of the Miraspatra, exhibit 84. That grant expressly refers to the revenue 
of the land. The land Katban was granted in Miras to the plamtiS's 
ancestor and we wore to pay to him, our landlord, the revenue which was 

Further, whenever Government resumed the Saranjam on the death 
of the holder and levied attachment thereon, what was attached was the 
revenue and not the land. They allowed the land to remain in our 
possession and we paid thorn the revenue. If the land was Saranjam 

Government would have attached the land. 

[Batchelor, .1. : -What Government resumed was the estate, that 

would mean the land also.] c' • 

"Wo submit] thatj ’was nob so* tiho laud was Saranjam thoro was 

nobbing to prevent Government from taking possession of the land by 
eieotin" us, which they never did. Further, by resumption Government 
does not make itself the absolute owner of the Saraniatn. The Saranjam is 
not extinguished. Government holds as trustee for the next incumbent to 
be chosen by Government. Suoh incumbent is generally a capable and an 
eligible member from the family of the deceased inoumbenb. A stranger 
is not generally allowed to come in. Wbonevor Government re-grants the 
Saranjam, such re-grant is always accompanied by the cash appertaining 
to the Saranjam aooumulatod in the bauds of Government. 

Further, it has been hold that Saranjam is generally the grant of 
Royal revenue and very rarely soil : IrrfsH^iarai’ Qane^h v. Rangray (1) ; 
VcLfJicm Joshiy. T/i-'' Collcctov of Thiinct (^1) ; Noruyflil 

mndliky. DaUji Bapuji D's ii (3j ; RamoHanira v. Ffnknino U). 
There is no distinction between Saranjam and Jabagir. They are one 

and bhe pame. mi. i 

[33e] Our next contention is that the suit is time-barred. The lower 

Court has computed the period of limitation from the time of the plain* 
tiff's selection as Saranjamdar in the year 1894. But that is not a oorreot 
view. Aoooding to bbe nature of bho Saranjam bolding^ each incumbent is 
only a life momhor. A'=suming that the grant of the Saranjam included 
land, then the land came into our pos-^ossion in the year 1848 under the 
berms of the Mira^^patrn granted by Sbokb Khan ^labomod. He died m 
the year 1872, tboroforo the grant of the Miras by him also came to an 
end in that year. Notwithstanding that the grant thus came to an end 
we have continued in pospos^ion up to this day. Since 1872 we have 


(1) 11867) 4 Bom. H 0. U. tA. G. J.) 1 

Mp.7. 

(2) 11869) 6 Bom. H. 0. B. A. C. J. 191. 


(8) [1^^761 \ Bom. 528. 

(4) (18S3) 6 Bom. 693 at p. 60S 
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been in possession. Therefore adverse possession began to ran in our 
favour from bha year 1872 and bhe presenb suib was broughb in bhe year 
1904. Ib is bherefore clearly bime-barred : Daltagiri v. Dattatrava (1) • 
Nilmoney Singh v. Jagabmdhu Boy (2) ; Behari Lai v. Muhammad 
MuUaki (3) ; Onanasambanda Pandara Sannadhi v. Vein Pandaramii)- 
President , of the College of Si. Mary Magdalen, Oxford v The Attor' 
ney General (5) ; Bobbelt v. South Easterjj Railway Company (6). 

Goyaji, wibh Q. S. Bao, for bhe respondenb (plainbiff) : This is a 

suib in ejacbmenb and our bible has been held proved. Ib was argued bhab 
the baran]am was the grant of revenue and nob of land. The documents 
relied on for this contention are of doubtful import. What was granted 
by bhe sanad, exhibit 94, was thikan Katban, that is land Katban Whab 
IS to be considered is what is the inference of fact to be drawn from the 
documents, and both the lower Courts have concurred in drawing that 
inference. Such an inference cannot be interfered with in second appeal 

The Saranjam and Inam have been held under one political tenure : 
Shekh Sultan Sani v. Shekh Ajmodin (7). This ruling of bhe Privy 
Council, though not res judicata, is relevant under sections 13 and 43 of 
the Evidence Act. It shows that Saranjams and Inams stand on the same 
footing and there is no distinction between them. In the year 1785 bhe 
character of the Saranjam [337] holding was changed and it was brought 
to bhe level of Inam holding as shown in the above ruling. ^ 

Saranjam and Jahagir are different estates. They differ in their 

nature: Gulabadas Jugjivandas v. The Collector of Surat (81 • Dosihai v 
Ishvardas Jagjivandas (9). ’ 


The point of adverse possession was not taken in the first Court 

There was an issue on the point of limitation in appeal and the finding 

thereon was in the negative. When a party is in possession, his posses- 

sion must be referred to a legal and not to an illegal origin. The defend- 

ants Bet up tenancy, therefore their possession cannot be adverse to us' 

Dadoba v. Krishna (10); Budesab v. Hanmanta (11); Thakore Fatesinaii v' 
Bamanji A. Dalai (12). 


The oases relied on in support of bhe point of adverse poBsession 
relate to Vaban and not to Sarangam. Vatan estate is hereditary, while 
Saranjam is only a life estate: Bamchandra v. Venkatrao (13). 'on the 
death of the Saranjamdar the property goes to Government. The period 
of adverse possession against Government is sixty years. It is nob shown 
when bhe defendanbs* possession beoame adverse to us. 

Jayakar in reply: — The decision of bhe Privy Council in Shekh Sultan 

5ani V. (7) does nob touch the point as bo the oonstruo- 

tion of bhe sanad in suib. 

The land is mentioned in the sanad because its revenue was to be 
paid to the landlord. 

Our possession beoame adverse from the year 1872 when Shekh 
Khan Mahomed who gave the Miraspatra bo us died. Further there is 
evidence in bhe ease, exhibit 78 and exhibit 79, which shows that in the 


(1) (1902) 27 Bom .369. 

(2) 11896' 23 Cal 636. 

(9) (1898) 20 AU. 482. 

(4) (189 >) L. E. 27 I. A. 69. 

(5) (18fi7) 6 H. L. 0. 189. 

(6) (1883) 9Q. B. D. 424. 

(7) (1892) 17 Bom. 481. 


(8) (1^70) 9 Bom. 186. 

(1891» 15 Bom. 222. 

(10) (1879) 7 Bom. 84. 

(11) (1896) 21 Bom. 609 

(12) (1903) 27 Bom. 5l5. 

(18) (1882) 6 Bom. 698 at p. 606. 
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years 1885 and 1889 we claimed to hold as Mirasdars, while the prasetol 

DKO. 8 suit was filed in the year 1904. 1 . 11.0 j 

' The oases relied on for the purpose of showing that Saranjam and 

APPBtiiATE Jahaeir are distinct, turned upon the words of the particular grants therein. 

O^ii. j-ggg] ScQirT, 0. J.;— This is a suit in ejectment brought hy an 

84 B. 829=12 Inamdar against parsons claiming to hold as Mirasi or permanent tenants. 

Bora. L. B. It was conceded in the lowef Court that the Inaro rights m the 

208=8 I. C. lands in suit appertain to a Saranjam held on political tenure and that 

the present inoucnbenb of the Saranjam is the plaintiff. The defendants, 
however, contend that the Inam rights are merely the right to receive the 
royal share of the revenue and that the proprietary rights in the soil were 
prior to the date of the Inam grant vested in the grantee of the 
have descended to his heirs independently of the Inam, and have furnished 
the potmauent leasehold or Mirasi interest by virbue of which the defend- 
ants resist the plaintiff's claim to eject them. The lower appellate Court 
held it proved that the Saranjam was oroated prior to 1785 and that the 
lands in suit, at any rate since that year, came to be considered as apper- 
taining to the Saranjam. As the lease under which the defendants claim 
dates only from 1848, the finding of fact of the lower Court disposes of 

the point. . 

If the question were, as urged by Counsel for the defendants, a mixed 

question of fact and law it must, nevertheless, be decided against the 
defendants. The contention involves the denial of the title to the 
reversionary rights in the lands in the defendant’s oooupation of the 
- successive Saranjamdars approved by Government. The defendants have, 
however, been continuously paying rent for their holding to the succes- 
sive Saraaiamdars including the plaintiff. They are thus estopped by 
attornment from di'^puting the plaintiff s title. See D<iji V, 

B -baji Ennu (1) and Doe dein. Marlow v. Wtogin^ (8). In so far as the 
defendants’ case depends upon the oonsfcruotion of the Sanad of 1785, the 
decision of the lower Court rests upon the authority of the judgement of 
the Privy Council in favour of Sheikh Ajmodin. the Saranjamdar, who 
succeeded their lessor, against Sheikh Sultan Rani, their lessor’s devisee, 
with reference to the lands in suit. A reference to the report of the proceed- 
ings in that litigation will show that the lands in suit were held not to be 
bbo private heritable and devisable property of the defendants* lessor but to 
[389] be held on political tenure as part of the Saranjam. See Sh$hk 

Sultan Sani v. Shelch Ajmodin (H). 

The defendant’s second line of defence was that the plaintiff's right 
is barred by the adverse possession of the defendants for upwards of 
twelve years under a claim bo hold as permanent tenants. It Is urged that 
time will run against the successive Sarenjamdars for the sanoe reasons as 
it was held to run against successive Watandars in Ttodhabai v. 
rnv (4). This defence involves an examination of the nature of the parti* 
oular estate with which we are oonoerned. The nature of the estate ap- 
pears clearly from the judgment of the Privy Council in SJwfch SaltttH 
V. SheiJck Ajmodin (31. It is there stated that in consequence of the 
advice of Mr. Elphinstone the Court of Directors, in a despatch of the 
26th October 1842, directed that the .laghir of Shekh Mira (being ^ho 
estate in question) “already restored to the son of the last holder but lor 
life only must bo considered hereditary”. “It remained for Govern- 
“Qut. ” sav their Lordships, “when nocv^ssity should arise to det ermine to 

i\) (1871) 8 Bom. H. 0. R. (.\. 0. J.) 17;'. (8^ (189S^ 17 Bom. 4M. 

(9) (1849) 4 Q. B. 987. ( 0 (1885) 9 Bom. 198. 
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whom ib should regranb or in whom ib should recognise a righb of succes- 
sion bo the Jaghirs then possessed by Khan Mahamed." Khan Mahomed dbo!V 
died on bhe 3lsb of December 1872. Ib bhen became necessary bo deber- — — * 

mine bo whom his Saranjam should be granbed. Amongst bhe candidabes 
was Shekh Ajmodin, bhe respondent, a descendant of Shekh Abdul Khan, 
bhe half brother of Khan Mahomed. This led bo a Resolution by the 3 * b 329=12 
Government dated bhe 23rd of October 1873 “ that bhe Agent for Sardars Bom. h. R. 
should be requesbed bo investigate judicially and after due notice bo all 208=61.0. 
parties concerned whether Shekh Ajmodin is under Mahomedan law bhe 
legitimate successor to the headship of the family either by adoption or 
descent.’* On bhe 28bh November 1873, bhe Agent reported that Shekh 
Ajmodin was not the legitimate successor to the headship of the family 
under Mahomedan law as Khan Mahomed had left a daughter and she had 
sons who were nearer bhe head of the family than Shekh Ajmodin, bub he 
recommended that any property bhe succession to which Government had 
power bo regulate should go [340] bo Ajmodin. On the 27th March 1874 
bhe Government confirmed the Agent's report in the following terms : — 

“ Resolution.— The proceedings of bhe Agent for Sardars are approv- 
ed and for the reasons given by Baron Larpent Shekh Ajmodin should be 
recognised as the head of bhe family to whom bhe Saranjam should be 
continued. To avoid disputes, the allowances for mambenance of the 
widows of bhe deceased Shekh Khan Mahomed and Shekh Abdul Kadar 
and of any others who have a claim for maintenance on the estate should 
be settled by order of Government after receiving the recommendation of 
bhe Agent. The allowances now paid to Shekh Rakmodeen and Rahi- 
manbee under Government letter of 28bh March 1861 should be con- 
tinued.*’ 

This arrangement having been approved by bhe Secretary of State, 
bhe whole of bhe Jaghir and Inam incomes were made over to Shekh 
Ajmodin, and the agent and the administrators of the estate which had 
been taken into the hands of Government called on all persons to ac- 
knowledge him as owner. 

Their Lordships conclude their judgment as follows : — 

Their Lordships, however, are of opinion that no distinction can 
be drawn between the Inam and the other property in question. As has 
been pointed out, the Sanad of 1785 included the inam villages and lands 
with the Mokasa as parts of one Saranjam for bhe support of troops. The 
effect of the treaty of the 3rd July, 1820, was to continue to Shekh Mira 
bhe whole of bhe properby, including bhe inam, as a personal and military 
jaghir. This was done by bhe Government on political considerations, 
and the tenure thereby created was political. This was the view taken 
by the Government in 1876, when ib adopted bhe report of bhe Alienation 
Settlement Officer that ‘ the whole estate intact, Saranjam and Inam, as 
restored after the war under the treaty of 3rd July, 1820, is oontinuable 
as a guaranteed estate to the adopted son’ (Ajmodin) ‘as the head of the 
family*. 

“ Their Lordships, therefore, concur in the opinion expressed by the 
Governor-in-Gounoil that a mixed estate of Saranjam and Inam was 
granted by the treaty of July, 1820, to be* held on bhe [841] same political 
tenure, and passed intact to the person whom bhe Government might re- 
cognise as bhe head of the family.” 

The estate then is a guaranteed hereditary estate. The right to suo- 
oession is in the family, but it is subject to regulation by Government. 
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When there is a delay in the oboioe of a suooessor bo the last inoumbent, 
Government ooUeots the revenues for the next holder. The holder has 
no power of testamentary alienation and presumably has no greater pow- 
APPBtiDATH Qj-s regard to the estate than the holders of other Saranjam estates 

whioh are. as a general rule, inalienable and impartible. See Radhahai v. 

84 8.339=12 (1). ^ l . -ui i 

Bom. L. R. It was oonoeded that a Saranjamdar would not, except possibly for 

208 = 3 1. 0. nooessity, have power to create a M!irasi lease to enure beyond his life- 

time, and the defendants could nob, after Khan Mahomed’s death, suooess- 
fully base thoir possession upon the lease of 1848. The defendants* con- 
tention was disposed of by the lower Court on the ground that a suooessor 
takas the Saranjam by virtue of the gift of the ruling power and not by 
right of iuheritanoe or any other right, and that as the plaintiff succeed- 
ed in '895 and the suit was hied in 1904. the claim is not time-barred. 

It is clear from what has been said above that the lower Court did not 

Tightly apprehend the nature of this particular estate. In its incidents 
it resembles Gbabwali estates of the kind investigated by the Privy 
Council in Rajah Nilmont Singh v. Bakranath Smgh (2), estates whioh 
are not transferable nor divisible, which are hereditary though not govern- 
ed by the ordinary rules of inheritance, and whioh are subject to the con- 
dition of the Government’s approval of the heir. Against the suooessive 
holders of such estates rights may be aoquifed by adverse possession. See 
Tekait Ram Ghujiicr Singh v. Sriwati Madho Knmari (3). In that case 
it was held that time would begin to run nob from the oommeQoement of 
the tenancy of persons olaiming to hold as permanent tenants but from 
the date when the claims of the parties became openly and undoubtedly 
adverse. In the present case it is shown that at least from 1839 the 
defendants openly assarted bhalr claim to hold as parmanant Mirasi 
tenants. As this was [342] more than 12 years before suit the defen- 
dants have acquired a title to the limited interest claimed by them and 
cannot be ejected. 

Wo, therefore, allow the appeal. We sat aside the deoroa of the 
lower appellate Court and dismiss the suit with costs throughout. 

Decree $ei aside and ciuit dismissei. 


(1) (189B1 9 Bom. 214. Note (8). 

(2) (1882) L. R. 9 I. A. 104. 


( 1886 ) L. R, Id U A 19 ^ p. 19 '^- 
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Before Mr. Justice Batchelor and Mr. Justice Knight. 

Emperor v. Balvantrao Anantrao.* 

[19bh January, 1910.] 

Bombay Abkari Act {Bombay Act V of 1S78), sections 43 (6), 47t — Cocaine — Illegal po8~ 
session’^Removal-^TyauBportation of cocaine. 

Accused No. 1 v;ho was illegally in poageasion of cocaine brought it from big 
room and cave it to accused No. *2 who stood opposite hig house. Ihe latter 
carried it to some distance and delivered to a Purdesbi. The two accused were, 
under these circumstances, cl ar^^ed with transporting cocaine, an oSenoe 
punishable under sedion 43 (6), of the Bombay Abkari Act, 1^78. The Magis- 
trate however, acquitted them of the odenoes and convicted them of illegal 
possession of cocaine, under section 47 of the Act. Against the order of acquittal, 
the Public Prosecutor appealed to the High Court : 


APPBLLATB 

CBIMINAI/. 
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Held, that the Magistrate was right in declining to convict the accused under 
section 43 (6), of the Bombay Abkari Act, 187*^, inasmuch as the accused’s [Sio] 
oSenoe ooogiited not in moving the cocaine from one place to another, but in 
the unauthorised possession of it at any place in oontravention of the Act. 

Section 43, clause (^), seems to contemplate rather the case of a person who 
is in lawful possession of cocaine at one place, but is by law forbidden to re- 
move it either partly or wholly to another plaoe. 


Appeal by the Governmenii of Bombay from an order of aoquibtjal 
recorded by A. H. S. Aston, Chief Presidency Magistrate of Bombay. 

Balwantrao and another were tried for an offence punishable under 
section 43 (6) of bna Bomb:,y Abkari Act, 1878, the former on a charge 
that on the 30bh September 1909 at Fanas Wadi, Bombay, he transported 
13 ounces of cocaine and the latter that he aided and abetted the offence. 

The possession of cocaine by Balvantrao was unlawful from its incep- 
tion. It was removed by him from his room at Fanas Wadi and handed 
to accused No. 2 who stood near the gate of the Wadi ; and then the 
latter proceeded with the cocaine from thence to Bhang Wadi where he 
handed the parcel to a Purdesbi. 

The Magistrate found that as the word “ place,” was not defined in 
the Bombay Abkari Act. 1878, there was no illegal transport or removal 
of the cocaine within the meaning of section 43 (6) of the Act : he, there- 
fore, acquitted both the accused of the offence, and convicted them only 
of illegal possession of cocaine under section 47 of the Act. His reasons 
■were as follows : — 

“ The word ‘ plaoa ' is not defined in the Abkari Aot and the dafenoe contends 
that the removal of oooaine from accused’s house at Fanas Wadi to Bhang Wadi 


* Criminal Appeal No. 413 of 1909. 

t Sections 43 {b) and 47 of the Bombay Abkari Act (Bombay Act V of 1878) tun 
as follows : — 

43, Whoever, in oontravention of this Act, or of any rule or order made andeic 
this Act, or of any license, permit or pass obtained under this Act. — 

(6) transports or removes liquor, hemp or any intoxicating drug from one plaoe to 

another, or shall be punished for each such ofiecoa with fine which may extend 

to one thousand rupees or with imprisonment for a term whioh may extend to six 
months, or with both, 

47. Whoever, except under the authority of some license, permit, pass or special 
order obtained under this Aot, has in his possession within any local area or plaoe to 
■which the provision of section ■ 17 has been applied, any larger quantity of country 
liquor or of any intoxicating drug than may legally be sold by retail under the provi- 
sion of the said section, shall he punished with fine which may extend to two hundred 
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would uot be a removal from one place to another within the meaning of section 43, 
that a removal from one place to another must mean a removal from one village or 
town or distriot to another and tb^t if the evidence ie believed the only section under 
which accused can be convicted is that possession under section 47. The defence also 
contend that iu the absence of evidence to show the transport was illegal the only 
seotion under which accused can be convicted is section 47. I think this latter con- 
tention must be upheld. I convict accused under section 47," 

The Public Proseoubor appealed to the High Court from the order of 
acquittal. 

[844] M. B. Chaubalt Government Pleader, for the Crown. 

Gadgili with D. B. Patuardhan, for the accused. 

Per CurIAM : — We think that we ought not to interfere with this 
acquittal, and that the Magistrate -was right in declining to convict the 
accused under section 13 (6) of the Bombay Abkari Act V of 1878. The 
fact was that the accused’s possession of this cocaine was altogether illegal, 
and, in these oircumstanoes, it seems to us that section 43 (b) does not 
apply. That section seems to oontomplata rather the case of a person 
who is in lawful possession of cocaine at one place, but is by law forbidden 
to remove it either partly or wholly to another place. Here the offence 
consisted not in moving the cocaine from one place to another, but in the 
unauthorised possession of it at any place in contravention of the Act. 
The appeal, therefore, must be dismissed. 

Appeal dismiss^. 


34 B. 344 1=5 I. C, 85S = 42 Com. L. R 122=11 Or. L. J. 269.) 

APPELLATE CRIMINAL. 

Before Mr. Justice Batchelor and Mr. Justice Knight. 

Emperor v. Mulji Damodardas.* 

[l9bh January, 1910.] 

City of Bombay Jl/Mtuciijii i Act (Bom. Act III of 1893), arcBou 3J0 — Factory — Mimimpal 
C-oMmias/otu-r. jjrrmiaatpu of — tJfinufhpriani factory. 

The accused obtained the Municipal Commissioner's permission [aeotion 990 
(1) of the City of Bombay Municipal Act, 1981], to establish a hand-loom factory 
worked by an oil engine : but by means of this oil engine he also eatablishad a 
Hour mill — without any permission. The accused was, therefore, charged with 
the oOenoo under section 390 (1) of the Act 

Ueld, that the accused was guilty of a technical offence under section 890 (1) 
of the City of l^ombay Municipal Act. 18S8 : for althouRh the accused had leave 
to establish the hand-loom factory, he hid no leave to establish the floor mill 
factory, which was not the lose another and a sep.irate factory because it 
happened to be worked by the same power which it was proposed to employ in 
the permitted factory. 

[845] Appeal by the Government of Bombay from an order of 
acquittal passed by P. H. Dastur, Second Presidency Magistrate of 
Bombay. 

Mulji Damodardas obtained from the Municipal Commissioner of the 
City of Bombay a permission, under section 390 (l) of the City of Bombay 
Municipal Act, 1888, for the establishment of a hand-loom factory to bo 
worked by an oil engine. 

It appeared that Mulji (aoousod) instead of using the oil engine solely 
for the purpose of working a hand- loom factory used it also for the pur- 
pose of working a Hour mill. 

• Criminal Appeal No. 462 of 1907. 
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The aooused was under bhesa circumsfeanoas tried for an offence under 
section 390 (1); but the Magistrate acquitted him. 

The Public Prosecutor appealed to the High Court from the order of 
acquittal. 

Strangman, Advocate General, with E. F. Eicholson, Public Prose- 
cutor for the Crown. 

Inverarityt with T, B. Desai, for the aooused. 

Per Curiam : — -The respondent here was charged before the 
Presidency Magistrate, with having committed an offence under section 
390 (1) of the Bombay Municipal Act III of 1888. He was acquitted by 
the Magistrate, and the Government of Bombay appeals against that 
acquittal. 

Section 390 (1) lays down that — 
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“ No person shall newly establish in any premises any factory, workshop o/ 
workplace in which it is intended that steam, water or other meohanioal power shall 
be employed, without the previous written permission of the Commissioner.'* 


The accused obtained the Municipal Commissioner’s permission to 
establish a hand-loom factory, worked by an oil engine. Bub by means 
of this oil-engine the accused has also established a flour mill. It seems 
bo us quite clear that he is guilty of a technical offence under section 390. 
The mechanical power or force is to be distinguished from the factory. 
And here, although the respondent had leave to establish the hand-loom 
factory, he had no leave to establish the flour mill factory, which, in our 
opinion, is not the less another and a separate factory because [346] it 
happens to be worked by the same power which it was proposed to em- 
ploy in the permitted factory. We are, therefore, of opinion that the 
acquittal should be set aside, and that the respondent should be convicted 
of the offence charged. Ha has undertaken, through his Counsel, nob to 
work the flour mill beyond to-day, without permission under section 390, 
and in these circumstances we think that a nominal flne of one rupee will 
be sufficient. Appeal allowed. 


34 B. 349 (=5 I. 0. 860=12 Bom. L, R. 126=11 Or. L. J. 270.) 

APPELLATE CRIMINAL. 

Before Mr. Justice Batchelor and Mr. Justice Knight. 

Emperor v. Raja Bahadur Shivlal MoxiijAIi.* 

[19bb January, 1910.] 

City of Bombay Municipal Act {Bombay Act III of 1889), section 877t— Httnicrpal 

Commissioner — Neglected premises^Notice to remove nuisance^Magistrate*$ 

ditoretion. 

•Otiminal Appeal No. 458 of 1909. 

tSeobion 877 tune thui.— 

(1) If it shall appear to the Commiasiooer that any ptemiees are overgrown with 
tank and noisome visitation or are otherwise in an unwholesome or filthy oondifeion 
or, hy reason of their not being properly enclosed, are resorted to by the pabl'o for 
purposes of nature, or are otherwise a nuisanoe to the neighbouring inhabitants, tha 
OommisBionet may. by written notice, require the owner or occupier of such premises 
to cleanse, clear or enclose the same, or, with the approval of the standing committee, 
may require him to take such other order with the same as the Commissioner thinks 
necessary : 

(2) Provided that, in so fat as the unwholesome or filthy condition of such pre- 
mises or such nuisance as abovementioned is caused by the discharge from or by any 
defect in the municipal drains or appliances connected therewith, it shall be Incam- 
bont on the Commissioner to cleanse such premises. 



INDIAN HIGH OOtTBT RKPORTB 


84 Bom. 847 


[7ol. 


1910 

JAN. 19. 

A pPBDDATB 
OBIMINAIi. 

34 B. 346=8 
I. C. 860=12 
Bom. h. B. 
126=11 Cr. 
L. J. 270. 


The aooufled was served with a notioe ot requisition under section 377 o! the 
City of Bombay Municipal Act, 1888, requiring him to remove filth, rubbish, 
heaps of cutchera and stable refuse from a large piece of vaoantland belonging 
to him. He failed to comply with the requisition, and a ptoaeoutioa was 
instituted against him. The Magistrate viewed the premises ; and having so 
viewed them, but without hearing any evidence, acquitted the accused, as the 
premises did not appear to him to be in a filthy condition : — 

[347] Held, that the premises having appeared to the Commisgionec inafilthy 
oon^lition. the notioe was validly issued under section 377 of the City of Bombay 
Municipal Act, 18^8: and that there having been a non-compliance with the 
notioe. the offence was complete. 

Held, further, that the Magistrate was vjrong in acquitting the accused on 
the sole ground that the premises did not appear to him to be in such a condi- 
tion as to justify the issue of a notioe under section 377. 

Section 377 of the City of Bombay Municipal Act. 1888, enacts that the only 
^ condition precedent to the valid issue of a requisition is that it shall appear— 
not to the Magistrate but — to the Commissioner that the premises are in the 
condition specified in the section. 

CriMINAIi appeal by the Governmenb Bombay, from the order of 
aoquititial passed by P. H. Dasbur, Second Presidenoy Magsibrafce of 

Bombay. 

The Municipal Commissioner of the City of Bombay issued a notice 
under section 377 of the City of Bombay Municipal Act. 1838, calling upon 
tbe accused Baja Bahadur Shivlal Motilal to remove the filth, rubbishi 
heaps of cutchera and stable refuse from a large piece of vacant land be- 
longing to him. 

The accused failed to comply with the requisition. He was therefore 

prosecuted. 

The Magistrate heard the complainant, recorded the accused’s plea of 
nnb guilty, and postponed the further hearing as he was desirous of person- 
ally viewing the premises. The ^Tagisbrate did so; and on the next day ot 
hearing, without hearing any ovidenoe, acquitted the accused, remarking: 

Tbe heap was seen by me and it i"^ not cutchera but only earth.” 

As a matter of fact, however, bhounh the aoouraulation of the rubbish 
in question had outwardly the appearance of an undulating mound of earth 
of varying height extending for above thirty yards along the length of the 
western side of the vacant land, it was found on inspection by the Muniol- 
palitv to he nothinc less tihan a heap of house and stable refuse in all 
stages of decomposition and that there were at least eighty cart-loads of 
such refu^Jo in the said heap. The evidence of those facts was available to 
the complainant at the hearing and the Magistrate was also informed of ii 
The Public Prosecutor appealed bo the High Court against the order 

of aoquittftl, 

[358] S^ran( 7 man, Advooate General, with Nicholson, Public Prose* 
outor, for the Crown, 

fietnlvad, with Bhahhankar, Kauga an^ Gir lharlal, for the accused, 
Batchflor. T. ; — The respondent here was served with a notioe or 
requi^^ition under section 377 of the Bombay ^Tunioipal Act IH of l888, 
requiring him to remove filth, rubbish, heaps of ci/fchora and stable refuse 
from a large piece of vacant land belonging to him. The requisition 
was Dot complied with and a prosecution was instituted in the Court 
of the Presidenoy Magistrate. The learned Afagistrato, on the 95th 
of May, adjourned the oa^^o so that ho himself might view the premises 
in question, and having so viewed thorn, but without hearing any 
evidence, acquitted the respondent, recording his reason for that acquittal 
in these words ; “ The heap was seen by me and it is not but 
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only earbh/* On this appeal ifa is represenfced bo us by bho Advooaba 
General, on behalf of bhe Municipal Commissioner, bbat bhougb bhe 
aoQumulabion of bha rubbish in quesbion had oubwardly bhe appear- 
ance of an undulabing mound of earbh of varying heighb exbending for 
about 30 yards along of bhe wesborn side of bhe vacanb land, ib was 
found, on inspeobion by the Health Department bo be nothing less than 
a heap of house and stable refuse in all stages of decomposition and that 
there were at least eighty cart-loads of such refuse in the said heap, 
that evidence of these facts was available and that bha learned Magis- 
trate was so informed. Bub however that may be, the respondent’s 
acquitbal cannot bo sustained. The learned Magistrate, I think, has 
somewhat misread section 377 of the Municipal Act. Ho has read it as 
if it enacted that certain consequences should ensue when the premises 
appeared to bha Magistrate bo be in a filthy condition. Bub that is not 
so. As I understand bhe saobinji, ib enacts that the only condition prece- 
dent to the valid issue of a requisition is that ib shall appear, nob to the 
Magistrate, bub to bhe Commissioner, that the premises are in such a 
oondibion. Ib is nob denied here that these premises did appear bo the 
Commissioner to be in the condition specified; and bhe notice was, therefore, 
[8^9] validly issued under section 377. That being so, bhe Magistrate 
was, I think, wrong in acquitting bhe accused on bhe sole ground that the 
premises did nob appear to bhe Magistrate bo be in such a oondibion as bo 
justify the issue of a notice under the seobion. Ib is admitted before us 
now that the Municipal Commissioner’s order has nob been complied 
with, I am, therefore, of opinion that the acquittal should be set aside 
and that the respondent should be convicted under seobion 471 of the Act. 
But, in the oiroumsbanoes of the case a nominal fine of one rupee will, I 
hope, be enough. 

Knight, J.— I concur. 

Appeal allowed. 


34 B. 339 (=12 Bom. L. R. 157=5 I. 0, 869). 

APPELLATE CIVIL. 

Before Mr, Justice Chandavarhart and Mr. Justice Knight. 

Sakharam Hari and others [original Defendants)t 
Appellants, v. Laxmipriya Tirxha Swami 
• [original Plaintiff), Respondent,^ 

[20hh January, 1910.] 

Litniiation Act of 1877), Sch. /I, Arts. I3l, ^2~^0(ish allotoance-^Tastik — Arrears 
of cash allowance, suit to recover. 

The plaintifi, the manager oi the temple of Shti Laxmi Karayan Dev at 
Halekal, sued to recover from the defendants, the managers of the temple of 
Bhree M^dhakeshwar at Banawaai, a sum of Bs. 96 as arrears of a cash allow- 
ance (tastik) which the former was entitled to receive from the property of the 
latter. The defendants admitted the title of the plaintifi to the allowance but 
pleaded limitation as to the arrears for two oat of the six years. The lower 
Oourts applied Article 131 of the Limitation Act, 1877, and allowed the whole 
of the olaim. On appeal. 

Held, that the claim was properly allowed. 

A oash allowance of the nature as in the present ease is, aoooiding to Hindu 
law, nibandha or immoveable property : where it is annually payable, the 
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* Second Appeal No. 595 of 1909. 
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to ... to tbe pe«oo pejio^ h\, 

r.te ‘.t^u^^r^to -oh pe^r^ou o^tle ^pame footing a, the aggregate of right. 
Llmounta whioh ate to beo^me payable and which hye baoo®® 

[3501 But whore there aie mote than one petaon the payment a. 

olahafet and th. payment ia made to one of them by the pet.on IjabU to pay, 
the oo-aharet rooeiving the amount holds it, minus his shata. on |«haU of the 
est as m^ney had and reeoived for their use. though as to him with refaienee 
totbe aggregate of rights, it is nibandha or immoyeable property, in the nature 

of a psriodioally reourring right. 

The important question is who is the person sued and what is it that is sued 

for? If what is sued for is the establishment of a title to the right itsdf, 

then Artio^e 181 applies, whether the defendant is the person originaUy liable 

o parot is a oUharer who has received payment from that pemcn. ^ the 
to pay or 13 a for is the amount of arrears, which has become 

aofualSayable to the platntifl. then there is a distinotion between the person 
Tt ernally Uable to pay and a oo-sharer of the plaictifi. who has actually raoaived 
pavrnt from thaVpotaon. Article 131 appU|s in that ease to the person or.gw- 
aily^iable to pay and Article 62 applies to lie oo-sharet who has received the 

payment. 

[4pp : 33 Mad. 916.] c- . 

SECOND appeal from the deoisioa of D. S. Sapre. Firsb Class Sutodl- 
Date Judge. A. P., ab Karwar. oonGrmmg the decree passed by R. R. bane. 

Subordinate Judge of Sirsi. 

Suit to recover arrears of a cash allowance ^ , 

The plaintiff was the manager of a temple called bbe Vyasraja Matba 

ah Hulekal. The temple was in receipt of a cash allowanoe ^8“ 

from the defendants who were the managers of the temple of Shree 

“ TtroJIta* ^rrSmrs wWoh haa ...raaa a« durins six 

*°“Tto°Mena»ots •toittsa the pUintiS's riebt to isooivo lbs 

but they olaimed that his right to two years out of the six was barred by 

The Court of first instance held that Article Limitation 

Act. 1877. applied to the case, and decreed the plaintiffs claim in lall. 

a„ js K .b,x .... "... ti,™ ”“t; ?.:sr s? ^ 

all noco^parv for Iho plaintifl to brinR a amt for the ^ 

in -1 quit, like tho oroaont, rooovor Arrei^rs that foil due within twelve 7^^ 

before tins suit Chhujanlal v. Bupubhcii, I. L. R. 6 Bom. 68, followed in I. L. B. 

Vaen U is however oontondod by Mr. Jodo for the defendants thet this U 
RovcrnVby Atliolo 62 of the Limitation Act. But I think 
prevail. For. Article 62 applies to tho o»so of a person . 

Ls roooivo.l tho whole amount from the person primarily bound to P»> • 

Article 131 applies to tho case of a hakdnr i.i t., parson entitlad to loma 

suing tho person primarily bound to pay him the whole hak (ride 

LimUntion Act, .Uh Edition, page 285b In tho present . sne^ Ih^Y 

defendants that they and tho plaintiO arc co-sharors and that as such, ttey haw 

reopivod tho amount ot plaintiffs share lor P'f “t'*’ » 

marilv liable to pay. Aeoording to plaintin's allegation in the ^ 

perty being prirranly liable for tho pavmout. tho managers of the Um^M for W 
time being are the persons primarily liable to pay the aniount 

tions wore not traversed by tho defendanU although defendant No. 1, who U we 
priuoip.il unintiRer, \v;i9 oxiimiuod on onth loxhibit 11), 

Again, aeoording to Artiole 62. tho period of limitation is to be 

date when the motoY is rt’rtiiYd by tho defendants for plaintiffs use, J t is bmww 

alleged not proved by tho defendants that the money payable to plaintiU waa at a^ 
time leooivod by thorn from some third person for the plaintifl'a use. On the oonuaty 

cea 
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they have diatinotly stated in paragraph 3 of their written statement (exhibit 5) that 
in theic account, the year is computed from the Ist of Aogust to the Slab of July of 

the following year ; and that t>e sum payable to plaint.fi for any particular year falls 20- 

ane, after the close of that year. 8o according to them, the cause of action is to — 

arise in the month ot August of each year. This is quite inconsistent with the theo/v 
that Attiole 62 applies to this suit. I am therefore of opiaiou that this suit is ffovern'- OlVIL. 

ed by Article 13i of the limitation Act. ^ — 


On appeali this decree was confirmed. 

The defendants appealed to the High Court. 

K, H, Kelkaft for the appellant. 

The respondents did not appear. 

CHAllijAVABK.AKi J. I In the suit Out of which this second appeal 
arises, the respondent before us as plaintiff sought, as manager of the 
temple of Sbii Laxmi Narayan Dev at Hulekal, to recover the arrears for 
siz years of a cash allowance due to the temple from year to 

year from the temple of Shree Madhukeshvar at Banavasi, of which the 
present appellants are managers. 

The appellants admitted the title of the respondent to the allowance 
but pleaded limitation as to tne arrears lor two out of the six years. 

£352] The Subordinate Judge, who heard the suit, held that the 
period ot twelve years under Article 131 of the Limitation Act applied to 
the claim for arrears and allowed the whole of the claim. The Subordi- 
nate Judge, First Class, who heard the appeal from the original decree, 
has confirmed it. 


84 B. 349=12 
Bom. L. R. 
167=6 1, 0, 
869. 




On this second appeal it is argued, on the authority of Chamanlal v. 
^dpuhtiO/y ^1), V. hala ^2), Haikna MudaUar v. Ttruvenkata 

Chdridr V^), that the claim to the arrears is as for money bad and received, 
to which Article 62 of the Limitation Act XV of 1877 applies. 

A cash allowance of the nature, such as we have in the present case, 
is, according to Hindu Law, nibandka or immoveable property. Where 
it is annually payable, the right to payment gives to the person entitled a 
periodically recurring right as against the person liable to pay. The right 
to any amount which has become payable stands as to such person on the 
same footing as the aggregate of rights to amounts which are to become 
payable and also those which have become actually duo. But where there 


are more than one person entitled to the payment as co- sharers and 
the payment is made to one of them by the person liable to pay, the 
co-sharer receiving the amount holds it, minus his share, on behalt of the 
rest as money had and received for their use, though as to him with 
reference to the aggregate ot rights, it is nihandhOf or immoveable pro- 
perty, in the nature ot a periodically recurring right. This is the law 
clearly established by the decisions of this Court. In Harmukhgauri v. 
Earisukhprasad (.4), it was held that Article. 132 of Act IX of i871 ^whioh 
is the same as Article 131 of Act XV ot 1877J applied to a suit brought 
by a hakdar against the person originally liable to pay the hak and 
not to a suit brought by a co-sharer in the hak against another oo- 
sharer who has received from the person originally liable the whole 
amount. The same principle was adopted in Desat Moneklal Amratlal 
v. iJesat bhivlal bhogtlat (.5) and Dulabh Fa/iuj^ v. hanstxiharrai ^6}. In 
£353] Eaoji v. bala VO it was held that a suit by one co-sharer to esta- 
blish a title to a periodically recurring right as against another co-sharer 


U) U897} 22 Bom. 669. (5) (1884) 8 Bom. 426. 

(3) Ub90) 16 Bom. 186 at p. 140. (6) (1884) 9 Bom. Ill, 

(8) (1899) 23 Mad. 361. (7) (1890) 16 Bom. 136. 

(4) (1883) 7 Bom. 191. 
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fell, for the purposes of limitation, under Article 131 of Aot XV of 1877, 
whereas a suit by the same co-sharer against the other for arrears of the 
amount received by the latter and payable, in virtue of his share to the 
former, fell under Aiticle 62. The decision of this Court in Chamattlal 
V. Bapubhai (l)only reaffirms that principle. The important question in 
all these oases is who is the pereon sued and what is it that is sued for ? 
If what is sued for is the establishment of a title to the right itself, then 
Article 131 applies, whether the defendant is the person originally liable 
to pay or is a co-sharer who has received payment from that person. If, 
on the other hand, what is sued for is an amount of arrears, which has 
become actually payable to the plaintiff, then there is a disfcinotion bet- 
ween the person originally liable to pay and a co-sharer of the plaintiff, 
who has actually received payment from that person. Article 131 applies 
in that case to the person originally liable to pay and Article 62 applies 
to the co-sharer who has received the payment. The present suit is of 
the former character and has been rightly bold by the lower Court to be 
governed by Article 13 1. The decree must, therefore, be confirmed. 

Decree confirmed. 


34 B. 354 ( = 12 Bom. L.R. 219— SI. C. S67). 

[354j APPELLATE CIVIL. 

Before Mr, Jicstice Chandavarhar and Mr. Justice Knight. 

Ramkrishna NaeaYzVN Sinde [original Defendant)^ Appellant, 

V. VlNAYAK Narain Saswapkar Plaintiff), Bespondent* 

[21th January, 1910.] 

Transfer of Propertv Act (fl’ of l!^S2). B-'ifioa upMi viorigagc— Mortgage execu- 

ted by adult members cj the Juviily^ Swi Irvught ugainsi lUi excepting a 

minor — Dccrcfl—ifa /tJ of viortgagcd prof't rtij in execution — Minor seeking to exempt 
hie share from eak—ltcpriScntulton of the mtn r by the iiduU tHt'mttfi. 

A Hindu family living jointly con-^iated of S , his son M , and hia two giand- 
Bona Si and R. (minors) by a predeceased pon. S. mortgaged a house for put- 
poaaa allowed by Hindu law. Tho deed of mortgage was signed by S. M. and 
S^. repio^entod by his mother. The mortgagee sued on the mortgage and 
joined S , M. and ns party dofeudauts- The suit passed into a decree, in 
oxeoution of which the house was sold at a Court auotiou and putohasod by the 
plaintiff. In a suit by the plaintill against M., and R. (S. having died) for 
poseession of the house, R. olaimod to exoiupt from the sale his share in the 
house which was oue-fourth. on the ground that as ho was not a party to the 
Buit, he was not bound by the deoroe 

Ucld, that though R was omiitod from the suit ho was represented by the 
adult members, who were the managing members of the family. 

i7«M, also, that the debt was coutraotod by S., the grandfather of B-, and 
R. waB bound by it unless it had been coutraotod for illegal or immoral pur- 
poses. 

[Ref : 83 AH. 71 : 31 All S49 ; U Pom. b. 11 910-S 1.0.633 : 78 1.0. 729=86 a 
L. J. 234=27 0. W. N. 372] 

Second appeal from the decision of R. D. Nagarkar, Firs! Class Sub* 
ordinate Judge, A. P., at Poona, varying the dooroa ptassed by D. Q, Medhe* 
kar, Joint Subordinabo Judge at Poona. 

One Santaji had a son Maiuti and two grandsons by a predooeased 
Bon ; Shivram and Ramkrishna (minors). 

• Second Appeul No. 3S3 of 1908, 
iH (l^l>7) 22 Bom. G69. 
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In 1893, Santaji mortgaged a house belonging feo the family for family 
purposes. The deed of mortgage was executed by Santaji, Maruti, and 
Shivram represented by his mother Gojrabai. 

[355] In 1901, the mortgagee sued Maruti and Shivram (Santaji 
having died) upon the mortgagee : and obtained a decree against them. 
In execution of this decree the house mortgaged was sold at a Court-sale 
and purchased by the plaintiff. 

The plaintiff then sued Maruti, Shivram and Bamkrishna to recover 
possession of the house. Bamkrishna contended that at least his share 
in the house (which was one-fourth) was not included in the sale, inas- 
much as ho not having been a party to the mortgage suit was not bound 
by the decree passed therein. 

The Court of first instance agreed with the contention and passed a 
decree awarding the plaintiff possession of the house with the exception 
of Bamkrishna’s share. The reasons were as follows : — 

The presumption of Hindu law is in favour of joint family and joint property. 
Plaintifi's ease is not that the first defendant bad no interest in the property but that 
whatever interest be bad has been sold under the decree, exhibit No. 69 the debt for 
which the decree was obtained being a joint family debt. But a reference to the 
mortgage-bond, exhibit No 49, shows that it contains no recital of the purpose for 
which the debt was contracted. It is true that the defendant No. I’s mother repre- 
sented the defendant No. 9, as bis guardian ad litem in the suit based on the mortgage, 
but the first defendant was not so represented. The defendant No. 2 was also a party 
to the mortgage bond, exhibit 49, but not the defendant No. 1. It might be urged 
that the fact that the defendant No. 2, brother o! the defendant No. 1, was a party to 
the mortgage*bond is sufficient to justify the presumption that the bebt was contract- 
ed for the benefit of all including the defendant No. i. But in the absence of any 
proof of a specific nature, such a presumption would not be justifiable in my opinion. 
There is nothing to show that there was before the creditor a sufficient material to 
create on his part a bona fide belief that the debt was necessary for any joint family 
purpose. 1 am therefore unable to say that the plaintifi purchased the right, title 
and interest of the defendant No. 1 in the property. Nor is there anything to show 
that the right of the defendant No. 1 in the property has in any way been distin- 
guished. 

On appeal the lower appellate Court came bo a different conclusion. 
It held that Bamkrishna’s share also passed by the sale. The following 
were the grounds 

The next question is whether the Court-sale is binding upon the defendant No. 1. 
To prove that it is binding on hioi, oae of the grounds alleged on behalf of the 
plaintiff is that the loan in the mortgage-bond, exhibit 49, was taken for the benefit 
of the joint family. The only evidence on the point to [356] which attention is 
drawn is the fact that Maiuti, the son of Santaji, and Shiviam's mother Gajarabai, 
the widow of another sou fNarayan) of Santaji, on behalf of her minor son joined 
Santaji in the execution of the mortgage-deed. But this is insufficient to prove 
that the creditor 5ona /tde believed that the loan was taken for the benefit of the 
family in the absence of evidence showing that the creditor made enquiries and bad 
reason to be satisfied as to the necessity for tbe loan. In the absence of suoh 
evidence the debt would not be binding on Shivram himself on the ground mentioned. 
Bat in Suit No. 293 of 1901 Shivram agreed to pay the debt under a consent decree 
and therefore his share in the suit house properly passed under tbe Court-sale. 

Another ground on which the share of tbe defendant No. 1 in the suit bouse is 
sought to be found is that the loan taken under the bond, exhibit 49, having been 
taken by a grandfather, the defendant No. 1 aa grandson was under the Hindu Law 
bound to pay the debt of his grandfather irrespective of its benefit to himself unless 
it was tainted with immorality or was otherwise repugnant to Hindu law. Keferenee 
is made to the followiog authorities Narastmharav v. Ayiiajt (2 Bom. H. 0. R. 64) ; 
Lachnian Dae v. Khuwmlal U L. R. 19 All. 26) ; Naraya7i v. Venhatacharya (6 Bom. 
L B. 484) ; Mayne’s Hindu Law, sections 302 to 804 : Mayne’s Hindu Law, pages 
376 to 880, 6th edition ; Sadaa^iiv v. Dtnkar (1. L. R. 6Bom. 520). 1 think this 
eoBtention must prevail in the absence of a suggestion and of evidenoe to (iov8 
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that the debt was one which the defendant No. 1 as grandson was not bound to pay 
under the rules of Hindu law. The Allahabad ruling quoted is an autoonty fot 
bolding that the debt being aeouced by a mortgage, the defendant No. 1 was 
bound to pay it with intoreat. In this view of the matter it is necessary to go into 
the question whether the delendant No. 1 was benefited by the debt oontraoted by his 
grandfather. The plamtiS as auction pucohaset, therefore, acquired title to the one- 
fourth share of the defendant No. 1 in the suit house. 


The defendant] appealed to the High Court. 

P. P. Kharet for the^appellanti. 

G. 5. Eao, for the respondent), 

ChandaVaRKAB, J.— lb is true bhab seobion 85 of the Transfer of 
Properby Aob requires bhab all persons, having an inberesb in property 
comprised in a mortgage, must be ioioed as parties bo any suit under 
Chapter IV of the Aob, relating bo such mortgage, provided bhab the 
plaintiff has notice of the inberesb. But the section has been oonsbrued 
by the Calcutta and the Madras High Court as nob interfering with the 
rule of Hindu law, bhab ib is open to a father in a Hindu family to represent, 
subject to certain conditions, his sons or other members in a suit brought 
[357] upon a mortgage against him. For instance in Eamasamayyan 
V. Firasami Ayyar (.1), the mortgage had been executed by a Hindu 
father. The suit was brought against him and two of his three sons and 
there was a decree. A suit having been brought by the third bod, it was 
contended by him that as he had nob been made a party to the previous 
suit upon the mortgage, the decree passed in ib, and the sale consequent 
upon it, did not bind him, and he rehod upon section 85. Ib was held 
there that the father represented the sons in the absence of the proof that 


the mortgage had been effected for a debt of the father contracted for an 
illegal or immoral purpose. So also in Lala Surja Prosod v. Golot 
Chund (2), the mortgage was by a Hindu father, who, with his son, con- 
stituted a joint MitaAshara family. Ib was held that the father inocurred 
the debt in bis representative capacity and as managing member of the 
family. And the ruling of the Court was that ib was open to the son by 
a suit to question the decree and the sale consequent upon it, but that the 
son, in order to succeed and entitle him to redeem his share of the pro- 
perty, must show not merely that he had not been made a party to the 
suit brought against the father, but also that the debt of the mortgage 
was not binding upon him, having been incurred for an illegal or immoral 
purpose by the (atber. The principle seems to be sound and in accord- 
ance with the observations of their Lordships of the Privy Gounoil in 
Khiarajmal v. Daim (5). 

In that proBont case the mortgage was by Santaji, grandfather of the 
present appellant, by his uncle Maruti, and by his brother Shivrami ft 
minor, who was represented by his mother, Gojrabai. To the suit whioh 
was brought subsequently on the mortgage, the persons brought on the 
record as defendants wore the present appellant's undivided unoleSi 
Maruti and Parshram, and his undivided brother Shivram who bad at that 
time arrived at the age of majority. The present appellant was, no donbti 
omitted from the euit, but the adult members of the family reptesentod 
him. They were the managing members [858] of the family. ThereiorOi 
according to Hindu law, we must hold, in the absence of any other oil* 
cumstanoe, that the present appellant had been substantially represented 
upon the record, and was virtually a party to the suit. Further, even il 


(1) (1698) '21 Mad. 992. 
(9) (1900^ 97 Cal 794. 


(3) (190A).L. 11 32 i. A 93 at F M.; 
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Shivram, the brother of the appellant, had not been brought upon the 
reoord, there was Maruti, the eldest managing member of the family. 

The debt again was one contracted by Santaji. the grandfather of the 
appellant, and the latter is bound by it unless it bad been contracted by 
Santaji for illegal or immoral purposes. It has been found that the debt 

had been contracted by the managing members of the family for its 318 . 864=12 
beneut and necessities. Bom. L. B. 

On these grounds the decree must be confirmed with costs. 

8p7, 

Decree confirmed. 
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31 B. 853 (=11 Bom. L. R 499=3 1. C. 188). 

ORIGINAL CIVIL. 

Before Mr. Justice Davar, 

Umabai, Plaintiffs v. Bhau Balwanx and others. Defendants,"^ 

[3rd March, 1908.] 

Civil Ffocedure Code {Act V of 190B) Order 1 Rule 3, Order 11 Rule 3 Grades of 

several defendants in one suit— Same act or transaction*' — "Series of acts or 
transaetions" — Practice, 

In reading order T, Buie S, of the Civil Prooedure Code (Aot V of 1908) it 
seems quite obvious that the word “same” which precedes the words “acts or 
transaotion'* governs also the words “ series of acta or trangactions ’ and must 
bo read before those wordg also. The firat condition to be fulfilled before joining 
several persons as oo-defendants in the same suib is that the right to relief 
sought in the suit must arise against all the defendants from the same aot or 
transaotion or from the same series of aots or transactions. The second con* 
dition to be fulfilled under the rule is that some oommon question either of 
faot Or law should arise against the defendants if separate suits were brought 
against such persons. Before a plaintifi oan join several defendants in the same 
suit both the conditions laid down in the rule must be fulfilled, first, the relief 
sought against the defendants whether jointly, severally or in the alternative, 
[389] mast arise from the same aot or transaction or the same series of aots oe 
transaotions. And, secondly, there must arise between the plaintifi and all the 
defendants some oommon question of law or faot. 

The plaintifi may in one aotion unite several oauses of action against several 

defendants provided that all such defendants are ** jointly liable in respect of 
each and all of such oauses of aotion” and that the condition precedent to 
the plaintifi being allowed to join several causes of action against several 
defendants is that such defendants must all ** have a joint interest in the main 

question raised by the litigation” and that oauses of aotion joined in one suit 
against several defendants must be oauses of action in which **the defendants 
are all jointly interested”. 

It is not necessary that every defendant should be interested as to all the 
reliefs claimed in the suit but it is necessary that there must be a cause of 
aotion in which all the defendant are more or less interested although the 
relief asked against them may vary. 

[Ref : 45 Cal. Ill ; 88 Bom. 120 ; 13 Bom. h. B. 1061=12 I. C. 818 ; Diet ; 77 I 0 
761.] 

The material facts in this case appear sufficiently from the judgment. ’ 
At the hearing of the suit counsel for the 1st defendants raised amongst 
others the following issues : — 

(1) Whether this court has jurisdiction to try this case. 

(2) Whether the suit is not bad for reason of mis-joinder of oauses of 
action and of parties. 
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These two issues were ordered to be tried as preliminary issues. 

Setalvad with Eaika for Isb defendant referred to Order 1, Rule 3, 
of Civil Proceedure Code of 1908. Their right to relief arises from (1) 
adoption and (2) from mortgages. One transaction has nothing to do with 
the other. This is a combination of two distinct suits and transactions. No 
common question of fact or law would arise if separata suits were brought, 
Narsingh Das v. Mangal Dubey (1), Mowji Monji v. Kuverji Nanaji (3), 
Bam Darain But v. Annoda Prosad Joshi (3), Suooassion Certificate Aot 
(VII of 1889), section 1 

Umabai could not sue without taking out letters of administration or 
a suooession certificate. 

Strangman, Advocate-general, (with him Inv&rarity and Jayakar) for 
the plaintiff. 

[360] The point must be decided on the Civil Procedure Code of 
1908. Our cause of action is the mortgage in which all the defendant! 
are interested vitally. Common questions of law or fact arise. Under 
Order li Buie 5. it is not necessary that all the defendants should be 
interested in all the reliefs sought. Even under the old Code this would 
have been a good suit. See Farran, C. J., in Baghunath Mukuni v. 
Sarosh K, B. Cama (4), Narsingh Das v. Mangal Duhsy (1) is no longer 
law as the ratio of that case disappears now. There were in that suit 
three causes of action. Here there is only one cause of action namely the 
mortgage claim, and a part of it is in the 1st dofendant’s hands. Sdrajul 
Euq Khan v. Abdul Eahaman (5); Sri Baja Siinhadri AppaBaov, 
Parttipaii Bamayya (6). Mowji Monji v. Kuverji Nanaji (2) is in our 
favour. No embarrassment is caused to 1st defendant and the other de- 
fendants don't appear and plead embarrassment. Order 2, Rule 1. 

Setalvad in reply referred to Stroud v. Lawson (7), Two conditions, 
must ooinoido in Order 1, Rule 3. In this case there are two transac- 
tions (1) the adoption, (2) the mortgage, entirely nnoonneoted with each 
other. Order 1, Rule 5, must be taken in connection with Order li 
Rule 3. 

Baghunath Mukund v. K. B. Gama (4) relied on is different 
and does not apply to the faots of this ease. So also in the other oases 
relied on there was one cause of action. That there is no embarrassment 
is no defence against multifariousnoss, it is a defenoe where joinder is 
allowed. But there is oousiderable embarrassment if yon look into the 
nature of the contentions. The adoption took place in Poona. All the 
evidence is in Poona. 

Davar, J.: — At the hearing of this suit Mr. Setalvad for the first 
defendant raised among others the following issues : 

(4) Whether the Court has jurisdiobiou to outortain this suit. 

15) Whether the suit ia not bad for roasou ot mia-ioindot of causes of action 
and of parties. 


[361] The learned oounsel after the issues had been raised and the 
Advocate-General had stated the facts of the ease applied that the two 
issues Nos. 4 and 5 which involved questions of law should be tried first. 
The Advooato-Goneral did not object to this being done. Order XIVi r. 9| 
provides that where in the same suit iiisues both of law and of fact arise 


(1) (1862) 6 All. 168. 

(2) (19e7)3l Boo). 516. 
(8) (1887) H Oal. 681. 
(i) (1899) 29 Bom 986. 


(6) (1903) 29 Cal. m. 

(G) (1905) 99 Dora. '39. 

(T) [1893] 2 Q. B. ii at p. 54. 


688 


V.J 


CMABAI «. BHAU BALWANI 


84 Bom. 862 


ari3 fcha Court! is of ouiuioa tibafi “ fibe oa'^e or auy parfi thereof may be 
dispo*= 0 d of on the i^^^nas of law only, it «hal1 trv tho=^a i'^sues -firat.” 

On the pleadings and the nndispotied facts it did appear to me possi- 
ble that the suit, or at all events a nart of this suit, may be disposed of 
bv determination of these issues of law. and T felt that it was desirable in 
the interest of the parties that these issues should be tried first. 

Tt seems to me however that the decision of the issue No. 4 as to the 
jurisdiction of this Court depends on rav decision on issue No. 5 as to 
whether this s-^it is had hv reason of misjoinder of causes of action and of 
parties and the results that mny follow from mv decision of that i^sue. 

I ■will, therefore, in the first instance confine mv attention to the consider“ 
ation of the ouestion for decision involved in that issue. To arrive at a 
correct decision on the iscpo as to misjoinder, it is necessary that the facts 
must he clearlv aupreciated. 
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The undisputed facts are to he gathered from the pla'nt in this suit 
and the plamt in siPt No, 8 of 1906 which is referred by the plaintiff 
herein in para 6 of her plaint. 

One Vithoha Khundapno Gulve died on the 11th of September 1891 
leaving a, will dated the ^'^th of Tanuary 1800. The 9tb and 10th defen- 
dants NilVant Vinavnk Ghatra and Shankar Ramohandra Phatarpikar were 
appointed ereontors under the will. Probate of the will was fjranted to the 
two executors bv the Tbana District Court on the 98fch of October 1891. 
The 9hh and lOth defendants are made parties to this suit in their capa- 
city as executors of Vithoha 's will. 

The will of Vithoha directed that the residue of his estate should be 
divided in two pa'^ts and one of such parts ehonld he given to Shankar 
Vithoha Culve. The plaintiff claims to he r362l Sbanker's sister. The 
Advoeate-Oeneral in his opening stated that Shanker and the plaintiff 
TTmahai were the illegitimate children of a Vithoha bv a mistress named 
Parnn Pringlav. The first defendant’s counsel does not admit that the 
plaintiff \tz the sistm* of Phanker He client bad no knowledge 

whether this statement was correct or not. For the present nnrpo^es it is 
immaterial to consider the question whether TJmabai ic or is not the sister 
of Shanker. I will assume that Umabai the plaintiff is the sister of 
Shanker and as such his next of kin. 

Vitboha Fhimdappa Cnlve dnrine his lifetime had, op the 4th of 
Heceroher 188*^, lent nnd advanced to the members of a Hindu family of 
Bomhav named Patkar the of Rs. 11,000 on the mortgage of an im- 
moveable propertv belonging to them and situated at Bbulesbvar in 
Bnmbav. This mortgnge was outstanding at the time of his death. 
Vithoba's executors divided his propertv in two parts and made overoup of 
such parts to Shankar. The mortgage was included in the part of Vitho- 
ba’s propertv made over to Shanker. The executors did not at anv time 
execute any written a^'signment or transfer of the mortgage. Shanker 
died on the 23rd of Tanuarv 1903 intestate and without anv iscue. He 
left surviviuft bis widnw Oirjabqi wbo was also known as Hmabai. Although 
in suit No 8 of "*90^ she is spoken of onlv as TTmabai, T will continue to 
call her Girjahat in order to prevent anv possible confusion arising from 
this name being the same as that of the plaintiff. The mortgage monevs 
were still outotanding when Shanker died, one of the terms of the mortgage 
being that the mortgage moneys were to be repaid ten years after the date 
of the mortgage. 

Girjabai was a minor when her hnsband died, and the "Distriot Court 
of Poona in June 1903 appointed her father Balvantrao Suryavanshi the 
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guardian of her person and properby. Some bime in 1904 Girjabai by her 
guardian applied %o bhe Disbriob Oourb ab Poona for leave bo adopb her minor 
brobher and having obbainad suoh leave, she adopbod him. This adopbad 
boy Bhau BaWanb Suryavanshi, who, afbar bho adopblon, was called Vibhal 
Shanker Gulve. is bhe firsb dafendanb in bha suib. Shortly after the adop- 
84b. 3B8=11 l>ion Ghiahai died on bha 3rd of January 1905. 

Bora. L. R. [363] On Girjabai*s deabh bha Poona Court appointed two persons as 
^ 0^ iiba parson and properby of bha minor Vithal Shankar Gulva. 

In bhe beginning of 1906 bhe said minor Vibhal by his guardians as 
his next friends filed a sutb against bha members of the Pabkar family bo 
reali^^e bhe mortgage debt. The mortgaged properby being in Bombay bhe 
suib was filed in this Courb. 

When that suit was filed the plaintiff alleged that bha amount due bo 
him under bhe Indenture of morbg-iga with interest up bo bhe 29bh of 
October 1905 was Rs. 32,018-2-3 and he claimed bo recover bhat sum and 
further interest. The executors of Vibhoba’s will nob having executed any 
legal av.ignmenb or transfer of mortgage were made co-defendants in the 
suib and they were defendants No«. 8 and 9. This suit was heard before me 
on bhe 19bh of Februarv 1907. Ab bho hearing it was propel before me that 
the guardians of bha minor plaintiff and bhe first seven defendants had 
arranged a compromise of bhe claim for Rs. 20,000 ; that this compromise 
was submitted bo bhe District Courb of Poona ; and b^iab that Court had 
sanobioned bhe proposed oimpromi^e. I was asked to pass a decree in 
berms of the compromise. As the Court, whoso ward the plaintiff was, 
had sanctioned the oomp'omi-o, I passed a decree by consent of all parties 
in berms of the compio nise and sanobioned the same as being for bhe 
benefit of bhe minor-plQinbiff. When that suib was called on, bhe 8bh and 
the 9bb defendants, the executors of the will of Vithoba, did nob appear 
bub, while I was recording evidence, counsel appeared on their behalf and 
brought to my notice the fact that the adoption of the plaintiff in bho suit 
was di^^puted in a suib pending in bhe Poona Court. It then transpired 
bhat Vibhal had filed a suit in the Subordinate Judge’s Court ab Poona be 
recover bhe keys of a safe and ooibain documents from Sirdar Natu and 
that Sirdar Natu had pub in a written statement alleging that Vibhal’s 
adoption was nob valid and asking that Shaukor's sister Umabai should bo 
made a oo-plainbiff. On being apprised of this faob I felt bhat Uraabai's 
interests should in same wav be safeguarded and at my suggestion bha 
plaintiff undertook bo allow the amount realised to remain with his [ 384 ] 
abbornovs for six month* to enable Umabai bo osbablisb her oontanbion 
that bho adoption of bhe plaintiff in that suib wa> invalid and that she as 
next-of kin was entitled bo the properby loft by her brobher Shanker. The 
plaintiff s abbernevs wore dirooted bo give notice of bho dooree to Umabai. 
The consent dooree >n Suib No. 8 of 1906 is exhibit No. 1 in this suit. 

It is proved before mo in this suit that bho mortgagors paid bhe amount 

for which bhe claim of Vibhal was oompromised and on suoh payment in 

terms of the arrangements arrived at between bhe parties, the oxeoutors of 

Vithoba executed a ro- conveyance of the mortgaged premises on the l8bh 

of July 907 and the guardians of Vithal oxeenbod bho same re-oonveyauoa 

on the 27bh of July r.:07. The re-oonveyanoe in favour of bho mortgagor 
is exhibit No. 2. 

This is a short history of bho events as they happsnod before bhe 
plaintiff Umabai filed tfhis suib on bhe I5bh of August 1907. 

The first defendant in this suib is Vibhal Shanker Qulve, the son 
adopted by Girjabai bhe widow of Shanker after his deabh. 
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Defendants Nos. 2 to 8 are the members of the Patker family the 

mortgagors who had originally mortgaged their Bombay property to 
Vithoba Kbundappa Gulve. ^ j 

Defeirdants Nos. 9 and 10 are the executors of the will of Vithoba 

ihe plaintili says that Sbanker belore his death had given instructions to 

Girjabai that she should adopt one of her sons ; that her sons were avail- 

able for adoption, that the adoption by Girjabai of the plaintiff in oontra- 

ventiori of her husband s injunction is invalid and in-operative, and that 

she as the sister and next-of-kin of Shanker is entitled to the whole of the 
property lefb by Shanker. 

‘’‘i® compromise of the claim made in 
suit No. 8 of 1906, She says she protested against the compromise before 
the consent deoree was taken and in support of her etatement she produces 

which is collectively marked Exhibit B. She contends 

t^bat the consent deoree is not binding on her and that the same ought to 
be set aside. ^ 


[363J The reliefs that the plaintiff olaims in this suit shortly pub ara 
that It may be declared that the first defendant is not the validly adopted 
son of^Sbanker and that she as the sister of Shanker may be declared to 
be the sole heir of Shanker and as such eatitled “ to the right, title and 
interest of the said deceased ” in the mortgage in the plaint mentioned ; 
that 16 may be declared that the decree in suit No. 8 of 190&is not binding 
on her; and that an order may be made “ setting ’the same aside ” as 
against her She then prays that defendants 2 to 8 may be ordered to pay 
to Per the full amount that may be found due at the foot of the mortgage 
and that in default the mortgaged premises may be sold. In the alterna- 
tive she prays that if the consent decree be not set aside then it may be 
ordered that the amount received under the compromise may be paid to 

her. She prays for other incidental reliefs which I do not think it is 
necessary to refer to. 

The question ferr the consideration of the Court on the facts as set 
out above is, in the first instaDoe, whether the suit as constituted is bad 
by reason of misjoinder of causes of action and of parties. 

Section 45 of the old Civil Procedure Code dealt with the joinder of 
several causes of action in the same suit and section 28 dealt with the 
joinder of several defendants in one suit. 

Rule 3 of Order 1 is now enacted in the place of section 28 of the old 
h'Ode and Rule 3 of Older II takes the place of section 45. 

The language of Rule 3 Order II is the same as that of section 45 of 
the old Code but there is considerable difference in the provisions of 
Rule 3 of Order I and those of section 28, 


^ The Rule now governing the joinder of several defendants in the same 
suit provides that — 

All pecaona against whom any right to relief in leapeofe o£ or arising out of the 
same act or transaction or series of acts or transactions is alleged to exist wbethec 
jointly, severally or in alternative, where if separate suits were brought against suoh 

persons any common question of law or fact would arise, may be joined as dafendanti 
in the same suit. 


In reading this Rule it seems to me quite obvious that the word 
** same *’ which precedes the words " act or transaction ” governs 1366] also 
the words “series of acts or transactions’* and must be read before those 
words also, lb seems to me therefore that the first condition to be ful- 
filled before joining several persons as oo-defendants in the same suit is 
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bbab the righb fao relief sought in the suit must arise lagainst all the defea- 

dan bs from the same act) or bransaotion or from the same series of aobs or 
^ bransaotions. The second oondibion bo be fultilled under the Bale is bhah 
OaiGiNAD some common question either of fact or law should arise against the defen- 
Oiviii. dants it separate suits were brought against such persons. 

In Stmid V. Lawson (1), the Court of Appeal had O. XVI, r. 1, under 
Bom L. R. fcbeir consideration. That is an order providing for the joinder of several 
490=3 i 0. plaintiffs in the same suit but the language of the Rule is exactly the same 
168. as the language of our Rule Order I. Lord Justice Vaughan ■Williams, 
in constructing the Rule before the Court, at page 51 of the report, says 

I’he two oouditiona, nauioly, that tho right to teliot ma?b arise from the same 
traasaotiOD and that there must be a ootomoa questioQ of law or laob, are not alterna- 
tive oonditions. H that had been meant to be so. tho wording of tha rule would cer- 
tainly have been different, as for instanoe by the insertion of the simple word **ot‘i 

boforoithe word “ where." 

lb seems, therefore, quite clear that before a plaintiff can join several 
defendanbB m the same suit botk the conditions laid down in the Rule 
must be fulfflled, first, the relief sought against the defendants whether 
jointly, aeverally, or in the alternative, must arise from the same act or 
btansaobion or the same series of acts or transactions, and, secondly, there 
must arise between the plaintiff and all the defendants some common 

question of law or facb. 

Then again, under Rule 3 of Order II, the plaintiff is allowed to unite 
in the same suit several causes of action against the same defendants or 
the same defendants jointly. 

Since 1 discussed the question of misjoinder of parties and of causes 
of action lu Mowji Monji v. Kxivcrji Nanaji (2) the new Civil Procedure 
Code, incorporating m it many mote Rules ol English practice and proce- 
dure than were to bo found in the old [367] Procedure Code, has come 
into operation and a great many Indian oases based on the construction 
of the language of beotion 28 of the old Code are of no value. But wo 
have, however, Inoiau authorities dealing with general principles and tho 
policy of the law on the question now under my consideration and I think 
they are still very useful guides. 

In ^^arsing^ Pas v. Mangal Dnhey (S) a full Bench ol that Court 
held that a plaint had been properly rejected because the suit was open 
to the objeotioD that different causes of action against different defendants 
separately had been joiuod in the same suit. 

In the course of the judgment it is said (at p. 171) : — 

" The phviutiff has ucicod differeut o.msos of aotiou iu oue suit against difieceoi 
ilolecdauts. who are uot jointly liable lu roapnot oft'iuh tiu-ldh of twh causes of 

mono of pcooeduro that tho law does not sauotion " 

This statement of the law by the Full Benoh of the Allahabad High 
Court is important having regard to the fact that the language of seo- 
tion 45 of the old Code and that of Rule 3 Order II of the present Code 
which deal with tho joinder of causes of action against several defendants 
is the same. As 1 road tho judgment it lays down that the meaning of 
the word “ jointly ” in tho old section, and therefore in this Rule, is that 
all tho defendants in a suit must bo jointly liable in respect of **oaoh 
and all " of the causes of action which the plaintiff unites against the 
dbfendants in the same suit. 

That this is tho correct reading of tho Full Benoh judgment appears 
from thj^deo^sion^ iu UhugwiiU Pr asad Gir v. Bindeshri Qir (4) where 

U) U'h'yej 2 g F 4^ ~ U) (lesii 6 All. 168. 

(•i) 11007) 81 bom. bit). 14) [Xm) 6 All. 108. 
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Mr. Jusbioa Straight delivering the judgoaent of the Court and speaking of 
the best of the appHoabihby of secfcioa 45 of the old Code says 

“ Joint interest in tbe maii-i questions raided by the libigition is aoondifcion pre- 
cedent to the joinder of sevetal oau-ses of action against several defendants.*’ 

The only other Indian case, which I think ib is necessary to refer to, 
is that of MuUick KefaU Hossein v. Sheo Persnad Singh ( l). There again 
a division Bench, consisting of Mr. Justice Beverley [3683 and our lata 
Chief Justice Sir Lawrence Jenkina, had under their consideration 
section 45 of the Code. In the course of their judgment the learned 
Judges say (at p. 826) ; — 

“ Thero i3 no ptovifiioa in the Code Allowing disticot oauses of action 

in which the defendants are ^kot all joi/Uly interestsd, to be united in the same 
suit.” 

Turning bo the English Practice we find that Eule 1 of Order XVIII 
provides that subject to the Rules of that Order the plaintiff may unite 
in the 8ama action several causes of action. In Burstall v. Beyfus (2) the 
Lord Chancellor, Lord'Selborne says : — 

“ To being intio one claim distiacb oiu-^es of action against diSerent persons, 
neithac of them hav mg anything to do with the other (and only hi-^tonoally 
ODnueobed.,.) ia nob o^atomplabod oy Ordec xviii, r. I. wnioh aabhoriaea the joinder, 
not of several against diotinot persons, but of several causes oj act,ion.’\ 

The result of the authorities seems to me to be that the plaintiff may 
in one action unite several causes of action against several defendants, 
provided that ail such defendants are “ joiobly liable in respect of each and 
all of such causes of action” and that the condition prectdenb to the 
plaintiff being allowed bo join several causes of action against several de- 
fendants, is that such defendants must all ” have a joint interest in the 
main question raised by tbe litigation” and that causes of action joined in 
one suit against several defendants must be causes of action in which 
" the defendants are all jointly interested.” 

It is nob necessary that every defendant should be interested as to 
all the reliefs claimed in the suit iO. I, r. 5, Civil Procedure Code) but it 
is necessary " that there must be a cause of action in which all the defen- 
dants ate more or less interested although the relief asked against them 
may vary” (Annual Practice, 1909, p. 163). 

Keeping these requirements of the law in view, let me now burn to 
the facts of this case and see whether these requirements are fulfilled in 
this suit. 

[369] The principal defendant in this suit is the first defendant 
Vitbal Shanker Gulve and the main question in this litigation is whether 
his adoption by Girjabai is good and valid in law as he contends ib is or is 
invalid and inoperative as the 'plaintiff contends. This is the only ques- 
uion in this suit in which he is interested. If he is declared the validly 
adopted son of Shanker the suit oomea to an abrupt termination — none 
of the other questions in the suit which affect tbe other defendants would 
ever arise. He would then be the owner of the property left by Shanker 
including the mortgage made by the family of defendants 2 to 8 in 
favour of Vithoba, He sued to recover the moneys due under the mort- 
gage; the Court whose ward he was sanctioned a compromise of that suit; 
the Court passing the decree has certified tuat the compromise was bene- 
ficial to him; the moneys decreed are in the hands of his solicitor; the 
decree is binding on him; and neither ha nor the other defendants in the 

( 1 ) ( 1896 ) 23 Cal. 821 . (^) ( 1884 ) 26 Oh. D. 35 at p. 89 . 
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suit raiso any question vtLafcever in respect of the moitgage, or the con- 
sent decree m suit No. 8 ol i906. As I observed above the validity of 
his adoption is the only question in which the tirst defendant is interes- 
ted. Directly that is established, the suit (ads and while that question is 
tried, the other defendants have nothing to do but to sit v?ith folded arms 
368=11 and watch the re'^ult of the 6ght between the plaintiff and the first defen- 

fb 9 — 3^1 c’ ^ what the result of the suit would be if the first 

Ygg * * defendant's adoption ie held to be valid. Now take the other possible 
result. Suppose the Court coroes to the conclusion that the first defend- 
ant’s adoption is invalid. Ho immediately loses all interest in the suit. 
He would then have no interest in Shanker’s property and it would be a 
matter of no interest to him whether the plaintiff succeeds or fails in her 
contentions against the other defendants. It matters nothing to him 
whether the decree in suit No. 8 of 1906 is held binding on the plaintiff 
or not. It matters nothing to him whether defendants 2 to 8 have to 
pay Rs. 2o,000 or Rs. 32,000 and more under the mortgage. The main 
and the only question lie is interested in this litigation is to prove the 
validity of bis adoption. 

Now let me turn to the other defendant. The second set of defend- 
ants are defendants 2 to 8 the members — the members of the Patker 
family, the mortgagors of Vithoba. Whut are the questions [370] in the 
suit between them and the plaintiff? What is the plaintiff's cause of action 
against them? The plaintiff contends that the oomprcmise of the mort- 
gage debt effected between the first defendant ana these defendants is 
not binding on her. She claims to be entitled to recover the whole amount 
duo under the mortgage. I assume that when the Poona Court sanc- 
tioned the compromise of a claim of over Rs. 32,000 for Rs. 20,000 it must 
have taken into oonsidoration tho possibility of the mortgagors being able 
to reduce the claims originally made in suit No. 8 of 1906. If the plaintiff 
is declared tho beneficial owner of tho mortgage, the mortgagor-defend- 
ants would be entitled in the event of tho compromise being held not 
binding on the plaintiff to plead all their defences to tho claim as ongi- 
ginally made. They would be entitled to urge all those contentions for 
the reduction of the claim which must have been submitted to the District 
Court at Poona in support of the compromise. Besides this, other defences 
are open to him. They would say the plaintiff knew of the intended com- 
promise before the decree was taken and took no steps to prevent the 
decree being passed. On tho 30th of January 19u7 she was informed of 
the terms of tho oompromiso and told to take w^hat steps she liked (see 
exhibit B). Tho decree was not taken till tho I9th of February 1907 and 
she took no ' tops to intervene. These defendants would also raise the 
question whether tho plaintiff is entitled to re open the question in this 
suit, the executors of this original moitgageo in whom tho legal estate had 
always remained having executed a reconveyance of the mortgaged pro- 
mises before tho plaintiff filed this suit. If tho plaintiff succeeded in her 
main contention agaiu-t tho firpt defendant and then is allowed to proceed 
with tho second branoh of her case against tho 2ud set ot defendantSi 
urthor oompluiabions would ariso because it appears from the written 
s atomont of tho first defendant that on tho property being recouveyed to 

^ to 8 have sold tho same and tho purchaser whose title 
would bo jocpurdised is not a paity to the suit. 

he first defendant has not the smallest interest in any single one of 
no questions that would arise between the plaintiff and the other defend- 
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[371] Tti will thus be seen tjhab bhe questions arising bebween the 
plainbiff and bhe firsb dafendanb and bhe question's arising between bhe 
plaintiff and second set of d('faQdanbs are totally distinct and different. 
There is no common question of fact or law which affects all the first 
eight defendants. 

Then take bhe case of bhe defendants 9 and 10. What i^bhe plaintiff's 
cause of action against them ? They were fcrEnal parties to the first suit 
No. 8 of 1906 because they had not assigned or bran ferred the mortgage 
bo the plaintiff in that suit. They esecutod a reconveyance when the 
person whom they believed to be bhe beneficial owner of bbe mortgage 
debt asked them to do. It is difficult to conceive what the plaintiff’s cause 
of action is against this the third set of defendants. I searched in vain 
through her plaint bo find out what her cause of notion is against these 
defendants and what relief she claims against them. The only possible 
complaint that she could make against them is that they joined in roeon- 
veying the property. 

It will thus be seen that all the defendants in the suit are not jointly 
liable in each and all of the causes of action unitol in this suit nor are 
they all jointly raised by this litigation. 

It seems bo me that in this suit the plaintiff has distinctly combined 
at least two separate suits. It also appears bo me that she has made her 
claim against defendants other than bhe first defendant much boo prema- 
turely. There is no dispute that the first defendant ha^:, as a matter of 
fact, been adopted by Shanker's widow Girjabai. He is to all intents and 
purposes bhe owner of all Shanker's property bill such time as his adop- 
tion is set aside and declared invalid by a Court of law competent to try 
that question. Till she succeeds in establishing the invalidity of the 
adoption of the first defendant Vitbal, she has no right to sue the other 
defendants in respect of property to, which her right is not established. 
All bhe property left by Sbanker is vested at present in the first defen- 
dant and bhe plaintiff has launched this litigation against the other defen- 
dants without having established her right to the property in respect of 
which she pues. The suit as constituted must in my opinion causa con- 
siderable embarrassment to the different defendants. 

[372] Under these oircumsbanoes I have no option but bo hold that 
the plaintiff has clearly misjoined in this suit both patties and causes of 
action, I would like to say here that even if the conclusion bo which I 
have arrived had been different, I would still have held that the causes of 
action joined in this suit could not conveniently be tried or disposed of 
together and considered what would have been the right order to make 
Under the discretion vested in the Court by rule 6 of Order II. 

Having, however, come to the conculsion that the suit as constituted 
is bad by reason of misjoinder of parties and of causes of action I find the 
5th issue in the affirmative. . 

I will give the plaintiff the option of electing against which defendant 
or defendants she proposes to go on with the suit and when she has made 
her election, I will proceed to consider my decision on the 4th issue as to 
whether this Court has jurisdiction to entertain the suit against the par- 
ticular defendant or defendants against whom the plaintiff elects to 
proceed . 

Attorneys for the plaintiff : — Messrs. Chitnis & Co, 

Attorneys for bhe 1st defendant : — Messrs. Dihshit, Dhunjisha and 

Sunderdas. 
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Before Mr, Justice MacUod, 

Peruri Suryanarayan and Company, Plaintiffs, v Gollapudi 
C^NNA Narsingham AND ANOTHER, Defendants,*- 

[26th July. 1909.] 

188, Arhiiraiton^R^ferfnce by parties to a sufl — Application to stay proc6eding9,~mArbitra- 

tion Act {IX of 1899), $ection 10. 

Beotioo 19 of tbd Arbitratioa Aob only applies where there ha? been a sab- 
mission to arbitration before tbe oommaaoement of legal prooeelings, 

Bavijidat Poddar v. Howm{ 1), followed. 

[Ref 88 Bom 687; 81 1. C. 65 t;] 

This rnatber wa's heard in Chambers. The plaintiffs on the 17 tb 
September 190^ filed a suit as a Sh^rb Cause against bhe [878] deCendanbs 
to recover Rs. 6,377'll-0 with inberesb due on oerbain money brans- 
aobions. A warrant for atbaohmanb before judgment was obtained by 
the plaintiffs and atbaobmenb levied, bub, laber, as bhe result of an agree- 
ment between bhe parties to refer their dispute to arbitrat'oQ, a oonsent 
order was taken disoharging the warrant. Subsequently, however, the 
defendants, oontending that bhe plamtiffs ha1 delayed in raising the 
atbaobmenb and that therefore the agreement to refer was at an end, 
refused to proceed to arbitration. Toe suit oame on for hearing in due 
course, bub was adjourned from time to time bv oonsanb. Bventually the 
plaintiffs applied by petition for a stay of t ielegil prooealings, and notice 
was issued to the defendants o \ the Isb Aoril 1909. 

Bohertson for the ro'jpondents fdefendantO to show cause. 

Sirangman (Advoofifce-General) for the petitioners (plaintiffs), 

Maoleod, T. — The qnectinn in this not'oa is whether when the 
parties to a suit ag^eg to refer the questions in disonte ti arbitration, one 
of the parties can applv to the Court under seobioa 19 of the Arbitration 
Act for stay of proneedinfTs. 

It is contended hy Atr Robertson for the resnondents that hv section 

% 

2 of the Act it is clear that the \at only deals with oases where referenoes 
to Arbitration are made before prooeedings are taken and. therefore, it 
would follow that unless there has been a snhmission to arbitration before 
the suit is filed, an anplioation for stay of rrooeedings cannot ha made 
under section 19. This is suTinorhed by the deo'sion of the Appeal Caurt 
in Calcutta in the case of Ranxiidas Poffar v. fl\ in which the 

learned judges were decidedly of oninion that the Ait only applied to 
oases where there had been a submission to arbitration before the com- 
menoement of legal proceedings. That case, of course, is entitled bo the 
verv host consideration I can gt^e it. Rut anart from that case. T should 
certainly be inclined to decide that ATr Robertson's argnmenb is oorreot 
and that the Act only aunlies to eases n'here references are made before 
proceedings are taken. No doubt, it l"374l would have been possible (or 
the Legiclatnro to legislate so that th^' Act should apply to oases where 
a reference is made after proceedings have been taken, hut it is clear that 
tbev^ did not do so when they framed the Arbitration Act of 1899. 
Section 19 seems to me perfectly clear. It Pays: 
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Where any pacfcy to a Bubtnissioa to whioh this Aot applies or any person 
claiming under him, commence any legal proceedioga” &o. 

Thereforo, such a person must be a parby bo a submission* before bhe 
oommencemenfc of bhe proceedings. In bhis case ib is admitbed bhab bha 
submission was made after the proceedings commenced i and, therefore, ib 
is nob com pebenb for any parby to apply under section 19 bo stay the 
proceedings. 

Attorneys for bhe applicants: Messrs. Jamshedji, Bustomji and 
Devidas, 

Attorneys for the opponents; Messrs, Maiuhhait Jamietram and 
Madan, 
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84 B. 374 (=11 Bora. L. R. 1011=4 I. C. 107). 

ORIGINAL CIVIL. 

Bejore Sir Basil Scotty Kt.y Chief Justice and Mr. Justice Batchelor. 

Shapueji Hormasji Harver, Appellant and Defendant, v, 
MONOSSEti Jacob Monosseh, Respondent and Plaintiff,^ 

[30bh July. 1909.] 

CostS' Guardian ad litem of a lunaiio^^Personalliabiliiy of guardian to pay costs 
incurred by unnecessary appeal. 

The guardian ad litem appointed by the Court usually gets hia oofta out o£ 
the estate of the defendant whom he repreaents if he does not recover them 
from the plaintiff, but when a guardian ad IHem takes it upon himself to 
appeal against a decree, he puts himself in the position of a next friend initiat- 
ing proceedings, and no longer is in the position of a passive guardian ad litem. 

[Ref ; 81 M. L J. 89=85 I. G. 164.] 

[3753 This was an applioabion arising oub of an appeal hied by bhe 
guardian ad litem of a lunabio againsb a decision of Mr. Jusbice Macleod. 
The appeal was dismissed and the respondent awarded his costs oub of the 
estate of the lunatic, bhe question of the costs of bhe appellant being 
reserved. The present application was made by bhe guardian to have 
his costs paid oub of the esbste. 

Padshah appeared for bhe applicant. 

Joshi appeared for the committee of bhe property of bhe lunatic, and 
submitted himsplf bo bhe order of bhe Court. 

Scott, C. J. — This i‘= an application on behalf of bhe guardian ad 
litem of the defendant in bhis suit who is an adjudged luaatio, for an 
order allowing him bo have his costs of an appeal hied by him in bhe suit 
out of the estate of bhe lunatic. 

The suit was originally hied by bhe plaintiff againsb bhe defendant 
upon a mnrbcage and deed of further charge and in consequence of the 
defendant's ctate of mind bhe present applicant was appointed his guardian 
ad litem. The principal defence raised in the suit was that bhe defendant 
on the dates of bhe execution of the documents sued on was of unbound 
mind and bhab therefore he was nob liable for the araounb advanced by 
bhe plaintiff on tbo=^e occasions. The suit was beard before Mr. Justice 
Macleod at great length and that learned Judge delivered a very careful 
judgment. The suit was dismissed bub the guardian ad lifem was allowed 
his costs out of the estate. He was nob satished, however, with the deci- 
sion and hied an appeal againsb ib. The appeal was argued before us and 

• Original Suit No. 408 of 1907. 

Appeal No. 68*o£_1908. 
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1009 turned entirely upon the facts o! the ease and was dismissed. Shortly 

JuttT 80. after the appeal had been filed, oommittees of the person and property 

of the defendant were appointed. The committee of the property is on this 
OBioiNAli application represented by counsel. 

^t is a fact, although our judgment will not be influenced by that fact, 

83 B. 874=11 that the applicant was personally interested in defeating the claim of the 
Bom. L. R. plaintiff, because he is the brother of the defendant and in the event of the 
I. 0. (iefandant’s death will succeed to a portion of his property under the Parsi 
^ ’ Law. The guardian ad litem appointed by the Court usually gets his 
costs out of the [376] estate of the defendant whom he represents if he 
does nob recover them from the plaintiff ; but when the guardian ad litm 
takes upon himself to appeal against a decree passed against the lunatic, 
whom ha represents, he pubs himself in the position of a next friend 
initiating proceedings, aud no longer is in the position of a passive guardian 
ad litem. 

Now the rule is that if proceedings instituted by the next friend are 
unnecessary or improper, and the next friend might, with reasonable care, 
have known them to be so, he must pay the costs personally. See Simp- 
son ou Infanta. l2ndEin.) p. 484. The same rule has been laid down 
with regard to trustees who taka upon themselves to appeal against the 
decision of the Court. In re Walters (1) the Court of Appeal in England 
refused to allow trustees their costs of the appeal out of a fund and 
ordered them to pay the costs. Bowen, L. J., said that in his opinion 
when there was an unsuccessful appeal relating to a fund, the appellant 
ought to be ordered bo pay the costs; otherwise there would be a pre- 
mium upon unsuccessful appeals. Fry, L. J. concurred and said : 

“Tbo trustees W'^re auffio'Cntly prot-^oted by the order of the Ooatt below, and 
there was no groaod for their otming to this v?our( 

Similarly in Ex parte Russell (2), Sir George Jespel said : 

Iq the County Court the trustees might fairly say. * ^^'e want a deoielon about 
the poltlemeut.' but, having bad a decision, if they choose to appeal, they maettaka 
the ooDsequencea.*' 

They were ordered personally to pay the costs of the appeal. 

Here, however, it is said that the guardian ad filed this appeal 

by the advice of his solicitor and counsel. That, however, is no reason 
for asking the Court to lessen the lunatic’s funds by an order for payment 
of his costs in the unsuccessful appeal. 

In In re Beddoe, Dotones v. Cottam (3) Lindley, L. J., said : 

*‘But a trustee who, without the sanction of the Court, commences an aetiou or 
defends an action unsucoes-fully, does so at hi^ own r sk as regards the ooite, even 
if he a ts on ConDsol's opinion ; and when thf' tru'te'' seeks to obtain such costs out 
of hi< trust estate, be ought not to be allowed to [377] obargs them againet hit cetiw 
gue uuless under very exceptional oiroum^tanoes 1(, indeed, the Judge comes to 
the ooDolusion that he would h^ve auth'^riK d the motion or defence had he been appli- 
ed to. he might, in the exorcise of his disoreti Jn. allow tbe cost^ ino 'tred by the truitee 
out of the estate, but I oanpot i’^j^^ine any other oiroumotmoes under which the 
eosts of an unauthorized and unsuccessful action brought or defended by a trustee 
could be properly thrown on the estate Now. if in this case the trustee had applied by 
an originating sunimoos for leave to defend the action at the expense of the ea^att, I 
cannot suppose th it any Judge would ha«*o authorized him to do so. Oonsequeiitly, J 
should not myself have allowed these costs out of the estate.” 

Now, if the guardian a I litem in the pro^onh oa^e had bean in serious 
doubt as bo whether be ought not to file the appeal, he could hava adopted 


(1) ll‘-90) 84 s J. 664. 

<2; (1882) 19 Oh. D. 639 at.p. 602. 


(3) [1893] 1 Ch. 647 at p. 557. 
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the ooursoi whiob was in faoti adopted a month later, o£ obtaining an 
order of the Court for the appointment of a committee of the property. 
That committee could then have applied to the Court for advice as to 
whether an appeal should bo tiled or nob ; and the guardian ad litem could 
have filed the appeal, if the Court thought it was a proper oaee, with the 
sanction of the committee of the property. We do nob think, however, 
that this is a case in which the Court could have sanctioned the appeal, 
for the appeal had nothing to recommend it. The guardian ad litem hav- 
ing chosen upon his own responsibility to file this appeal, must take the 
oonsequences to the extent of having to bear the costs of the appeal in- 
curred by his authority. 

We are not asked on behalf of the lunatic to throw the coats of the 
successful respondent upon the guardian ad litem : so with regard to 
them, we make no order. 

We refuse the application. 

The applicant must pay the costs of the committee of the property 
on this application. 

Application refused. 

Attorneys for the guardian : Messrs, Jehangir^ Gulabbhoy & Billi- 
moria. 

Attorneys for the committee : Messrs, Ardeshir, Hormosjii Dinshav) 
St Co, ‘ 


84 B. 378 (=12 Bom. L. R.2l=5 I. 0. 612=11 Cr. L. J. 180). 

[878] CElMlNAIi REVISION. 

Before Mr, Justice Chandavarkar and Mr, Justice Eeaton. 

Emperoe V. Ganesh Balvant Modak.* 

L6th October 19U9.] 

HighCouri—Criminalrevisional jurisdiction-— Interference on questions of law—Fhui- 
ings of facts when can be queationed'^Crtminal procedure Code {Act V o/ 1898), 
section 185— Indian Penal Code {Act XLV of 1860), sections 511, l^iA—A-itempi to 
commit offences^Attempt to commit the offence of sedition— XnlenUon, a question 
of fact. 

U is the settled praotioe of the High Court of Bombay to refuse to interfere 
in the exetoise of its reviaional jurisoiotion, in regacd to fiudingg of faat. except 
on very exceptional grounds, such as a misstatement of evidence by the lower 
Court or the mia-oonstruotion of documents, or the placing by that Court of 
the onus of proof on the accused contrary to the law of evidenoe, 

Queen-Empressw. Shekh Saheb Badrudin (1); Queen-Empress v. Uahomad 
Busan (2); and Queen-Empress v. Chagan Dayaram (3), followed. 

Under the Indian Penal Code (Aot XLV of 1860) all that is necessary to 
constitute an attempt to commit an ofience is soiue external act, something 
tangible and ostensible of which the law oan take hold as an act showing pro- 
gress towards the actual commission of the ofienoe- It does not matter that 
t^he progress was inieriupted 

An attempt to publish sedition is complete as soon as the accused knowingly 
sells a oopy containing the seditious article. It is none the less an attempt 
because something external to himself happens which pievents a perusal of 
the article by the buyers or any other member of the public. 

In oases of sedition, the question of intention is one of fact* 

[BeC : 86 Bom. 66.] 

•Criminal Application for Revision No. 879 of 19C9. 

(1) (1888) 8 Bom. 197. (3) (1890) 14 Bom. 831. 

(3) (1886) Uuiep* Cr. Gas. 344. 
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Application for ravisioa under seobion 435 of the Cnoainal Prooe- 
dure Cede, against cobviction and sentence passed by A. H 3. Aston 
Chief Presidei oy Magistrate of Bombay. 

The acoused was the manager of a newspaper selling agency called 
the Vaitman Agency, This Vaitman Agency was the sole agent tor sale 
m Inula ol a foitnightly periodical styled ‘‘the Swaraj," which was printed 
and published m London. 

[3 ( 9J One ot tUo issues of the periodical contained an article entitled 
“ The /Ebiology ol the Bomb in Bengal," which was charged as seditious 
within cue meaning ol -eotiou 1‘2-iA ot the Indian Penal ^oJe. 

It appoared tuat the accused received by post an advance copy of the 
i'.suo ot the periodical m question. He advertised the same and also 
reviewed it in a daily newspaper called the Ra^hira Mait which was pub- 
lished under his management. The sale copies of the issue were later on 
received by him by a steamer parcel and all of them were sold by the 
Vartman Agency. 

The accused was under these oiroumsfcanoes charged with having pub- 
lished the Seditious article in India, an otienoe punishable under section 
124A of the Indian Penal Code, l8G0. He was convicted of the otienoe 
and sentenced to sutler one month’s simple imprisonment. 

The accused applied to the High Court. 

Baptisia, with V, V. Bhadkamkar and B. P. De^ai for the accused. 

Slrongnian (Advocate General) instruoted by E. F. Nickohon (Public 
Prosecutor), for the Crown. 

Chanda varkar, J. ; — This is an application by Ganesh Balvanb 
Modak for revision of the conviction recorded against and sentence passed 
upon him by the Chief Presidency Magistrate of Bombay under eectioD 
124A of the Indian Penal Code. The learned Magistrate has held that 
the petitioner has been guilty of the offence of attempting to excite feel- 
ings of disaffection towards the Government established by law in British 
India by the sale of copies of a periodioal called the Swaraj containing an 
article headed “ The Etiology of the Bomb in Bengal," whioh is seditious 
within the meaning of the section above mentioned. 

This finding of the Magistrate has been assailed before us on two 
grounds; first, that there has been no publication by the petitioner of the 
periodioal in question, containing the article charged as seditious; and, 
Eoooudly, that the article itself is not seditious within the moaning of 
section 124A of the Indian Penal Code. 

[380j It is to bo remarked at the outset that both the question of 
publication and the question of seditious oharaotor of the article are ques- 
tions of fact, whioh have to be determined on the evidence and by the 
light of surrounding oiroumstanoes. On these questions of fact, the lear- 
ned Magistrate has recorded bis findings with his reasons therefor in his 
judgment. What wo are asked by the learned counsel for the petitioner 
to do is to approoiato the evidonoo and revise the Magistrate's findings of 
fact. Bub it has been the settled practice of this Court to refuse to inter- 
fere, in the exercise of our revisioual jurisdiction, in regard to findings of 
f^aot, except on very exceptional grounds, such as a misstatement of evi- 
dence by the lower Court or the misconstruction of documents, or the 
placing by that Court of the onus of proof on the aooused contrary to the 

law of evidonoo. Qiuen Empms v. Slu-'.kh Saheb Badru-Un (1); Quern- 
jnpress'v. Mahomed Hu san (2 ); (^utvn E vip resi v. Chag an D ayararn (3) . 

(1) (18S8) 8 Roiu. I',i7. 

(2) 11866; Unrep. Gt. 0. 244, (8) ^4 ^34 
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On the qnestiioa of publioabion. iti is oonfeended by fiba learned coun- 
sel for tjhe pebitioner bhati bne taobs proved do nob ooasbibute publication. 
The facts relied upon by Inm are these :~Th8 pebitiooer received an ad- 
vance copy of the Swaraj frooi London on the 2Qd of July by post. The 
bulk of the copies ot the periodical sent for sale was delivered to him on 
the 26bh of July, and he sold a number of tbein on that day. But from 
the 2Dd of July bo the 'zSbh of bhab month, the petitioner was occupied 
with other business than that of looking after the interests of the Swaraj^ 
and he han no time to tea'l the aroicle in it charged as seditious. 

These, however, are not all the facts. There is evidence on the re- 
cord to show that the petitioner is sola agent for the periodical for the 
whole of India, that he took great interest in it (exhibits S., O. and F.) 
and that on the l5dU of May 1909, be had written do the proprietor and 
editor of the periodical in London, asking for an advance copy by post 
that he might know what to expect and make use of his own daily 
paper in Bombay, the tiashtra Mai, for bae special advertisement of the 
[38 ij Swaraj. It is admitted that an advance copy was sent and that the 
Swaraj was advertised in the Rashtra Mat, of which the petitioner was 
manager. Further, on uhe lObh of July, an article had appeared in the 
Bashtra Mat noticing the Swaraj and its contents. Upon all this evi- 
dence it was competent for the Magistrate to find as a fact that the accus- 
ed bad read the article and knew its contents and oharaober before the 
sale of the copies. It is conceded by the petitioner’s counsel that, under 
the circumstances of the case, the onus lay on the petitioner to prove that 
be had not read the article. That onus, the Magistrate finds, ha has not 
discharged. No error of law has been pointed out to us to warrant our 
interference with the Magistrate’s conclusion of fact on this question. 

But it is urged that there was no publication, because the prosecution 
has not led any evidence to prove that any of the buyers had read the 
article. In support of this contention, the petitioner’s counsel, Mr. Bapbista, 
relies upon a passage from Odgers on Libel, where it is said that an at- 
tempt to libel is nob actionable unless it is effectual. That is, there must 
be a publication in fact. '* That the third person had the opportunity of 
reading the libel is nob sufficient, if the Jury are satisfied that he did not 
in fact avail himself thereof, even though it is dear that the defendant de- 
sired and inbendeff publication,” Bub, as the passage and the chapter in 
which it occurs as also the cases cited in illustration clearly show, the 
law stated by Dr. Odgers is applicable bo actions for libel, not to criminal 
proseoubioos. No suit can lie for damages for an ineffectual attempt to 
libel, because, the attempt failing, there is no injury, and in actions for 
libel “proved or presumed injury to reputation” is the cause of action, 
(Pollock on Torts, p. 2A5, 6bh edition.) It is otherwise in criminal law. 
An attempt to commit an offence is under our Penal Code punishable. 
All that is necessary bo constitute such an attempt is some external act, 
something tangible and ostensible, of which the law can take hold as an 
act showing progress towards the actual commission of the offence. It 
does not matter that the progress was interrupted. In the present case 
the attempt was lot the purposes of law complete when the petitioner sold 
the copies. It was [382] none the less an attempt, though something 
external to him happened which prevented a perusal of the article by the 
buyers or any other member of the public. 

The next question is whether the article is seditious within the mean- 
ing of section 124A of the Indian Penal Code. That depends on whether 
the article was intended to bring the Government into hatred or contempt. 
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The question of intention in suoh oases is one of fact. As pointed out by 
Sargent, C. J„ in Dyami Naik v. Lingappa (1), relying on a diotum of 
Lopes, J., in Northcote v. Doughty (i), ^^bere, on the oonstruotion of a 
document by the light of surrounding oiroumstanoes, -the -question is en- 
tirely one of intention, it becomes “ a simple question of faot as to which 
the decision of the Court below is oonolueivo.” Here it was a question 
quo animy the article on "The .iEtiology of the Bomb in Bengal" was 
written. As suoh it resolved itself into a mere question of faot, on which 
the Magistrate’s finding must be treated by this Court as oonoluBive, ac- 
cording to its settled praobioa in the exercise of its revisional jurisdiction, 
unless some error of law vitiated that finding. No suoh eiioi has been so 
much as hinted at by Mr. Baptista, the learned counsel for tbe petitioner, 
in his full and careful argument. 


But I do not wish to leave this part of the case at that point. Owing 
to the importance of the question, we allowed Mr. Baptista to argue the 
case as if it were an appeal and not a mere revisional application. I have 
read the article most carefully with a view to form my own judgment as 
to its character. I can come to no other conclusion than that its object 
and intention is to bring the Government contemplated by section L24A 
into hatred and contempt. Mr. Baptista’s contention is that, though the 
writer has here and there used unhappy expressions, and language which 
is to be regretted, yet his intention, upon the whole, is to point out to 
Government that bombs and assassinations, described as "the out- 
landish methods of the West," have come into existence in what 
the writer regards as this land of a spiritual people, because of oer- 
[383] tain reactionary policy and repressive measures of Government; and 
that tbe writer comments on that policy and those measures with a view 


to secure their alteration by Government. But this contention ignores the 
leading ideas and the prominent innuendoes of the article. The article 
begins with the statement that tbe people have become helpless against 
their " oppressor or opponent," L c.t tbe Government; it contrasts the 
European as " material, gross, mean, degrading," with the people of this 
country as being endowed with instincts " emotional, spiritual, refined and 
uplifting." The Government is charged with, on the one hand, bringing 
into existence " the scoundrel patriot," "the self-seeking loyalist who sells 
his conscience and bis country for a post under the Government or a retai- 
ner in Crown oases or for the more refined bribe of an honorary title," and 
with, on the other, either deporting " tbe Nationalist" or compelling him 
by its policy to go ibto " exile." To petition Government for any relief 
or right is practically represented as "old mendioanoy." The insinuation 
is that petitioning Government for any right or relief is not only useless 
but degrading. The Executive is charged with having first resorted i to 
"excesses" "either to terrorise the people or to exasperate them to any 
acts of counter-violence" ; and when that failed, with having taken no 
action to protect Hindus against Mabomodan lawlessness, out of ** secret 
sympathy" for the acts of Moslem rowdyism." All this, according to 
the writer, steeped tbe people in a sense of helplessness, with the result 
that the newspaper Sandhya advised the people to resort to the use of the 
bomb for self-protection. The writer characterises that advice as ** a 
lawful appeal," and winds up with the observation that, when the 
Sandhya s advice was followed and the bomb appeared, " it was a gw*^ 
achievement for people who bad never received any regular training*'* 


(1) (1889) P. J. p. 87. 


1.3) 11879)4 0. P. Div. 886. 
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The inbention and meaning of all bhis is obvious. In shorb, bhe 
Governmenb, aooording bo the wriber. is composed of a race which is 
materialisbic and mean ; ib has proved bhe people’s oppressor ; ib is demora- 
lising them by burning oub scoundrel [384] patriots ; ib is irritating them 

by repressive measures ; ib has exasperated them to acts of violence ; it 

has secretly allowed Mahomedan “ rowdies” to attack Hindus ; and all 34 B. 878=12 
this has served to bring the bomb into existence. The rise of the bomb is Bom. L. R. 
represented by the writer as “ lawful," and'* nob criminal” under the 
state of things portrayed by him. Throughout bhe attempt is to create 
bhe impression that bhe Governmenb exists for the satisfaction of its own 
cupidity, and has not a single redeeming feature. Even bhe peace of the 
country, enjoyed under the Government, is referred =to ironically. Such 
writing cannot bub have been meant by bhe writer to bring bhe Govarn- 
ment into contempt and hatred and to excite feelings of disaffection against 
it. I agree with the learned Magistrate that the article is seditious within 
the meaning of section 124:A of the Indian Penal Code. 

Accordingly the conviction and sentence must be oondrmed and the 
rule discharged. 

Heaton, J. ; — This is a revisional application ; it has been argued at 
a great length, and all that is to be said has been said on both sides. 

What we have to decide is whether there has been any miscarriage of 
justice. I do not think there has. The article has been read and com- 
mented on, and I have read it again very carefully. I summarize it very 
briefly by saying that the writer bells us that the grievances of the people 
in Bengal are so pressing ; that the Government is so bad; that bhe chance 
of redress of their grievances is so remote, that the people in self-defence, 
have been driven to the use of the bomb. If that is a correct description* 
of this article, and it seems to me that it is absolutely correct, I can only 
infer that the writer is animated by the mosb^ virulent hatred of the 
Government in Bengal and that it was his object to spread that feeling of 
hatred to others. That brings the article and the writer of the article 
within the terms of section 124 A of the Indian Penal Code. We only have 
bo consider whether the distributor (the accused) also comes within that 
section. There is no doubt that he did distribute this article ; and if he did 
so consciously, consciously, that is, of the nature and purport of this article 
[88S] then he al<=o comes within this section. I can find no good reason 
for supposing that the Magistrate has not correctly decided that the ac- 
cused had read the article ; that he was in a position to appreciate its 
meaning and that he did consciously take part in disseminating that wick- 
ed and seditious publication. Therefore I concur that the conviction 
and sentence should be confirmed. Application rejected. 


84 B. 385 (^12 Bom. L. R. 386=6 1. C. 880). 

APPELLATE CIVIL. 

Before Sit Baeil Scott, Kt„ Chief Justice, Mr, Justice Chandavarkar 

and Mr, Justice Bfltchelor. 

DaTAIjDAS Laldas Want {original Defendant No, 2), Appellant, v, 
SavitribaI and others {original Plaintiffs), Respondents,* 

[14bh October, 1909.] 

Hindu Lau>^Sucoe$$ion-^3tridhan^Anvadheya—^Sons and daughters succeed equally- 
Among daughters unmarried have preference-^Mayukha. 
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A Hinda female, governed by the Mayakha, died leaving property which she 
inherited from her father, under a deed of gift subsequent to her marriage. 
8he left her surviving three daughters and one son. A dispute as to succession 
having arisen 

Held, that the property being anvadheya stridhan, should be divided equally 
among the son and daughters : with this did<*‘r6Qoe. however, as to the latter, 
that the unmarried should have preference over the married. 

Aihahai V. Haji Ty6b Boji Bahimtulla [1] and S/fabai v. B^aianfrao (2), 
followed. 

[Fef ; 36 Bom. 424; Fol : 34 Bom. 553.] 

Second appeal from the decision of C. C. Dutti, Joint Judge of Thana, 
confirming the decree passed by S. A. Gupbe, Subordinate Judge al 
Dahanu. 

Suit to recover possession of property. 

The property in question belonged to a Hindu female, Varubaii who 
received it from her father by way of gift subsequent to her marriage. She 
bad three daughters and one son. 

[886] The parties were governed by the Mayukha law. 

Varubai died in 1894, Her son Dinkar died in 1903. After Dinkar's 
death, his widow leased the property to defendant No. 1 for a term of 61 
years, in sati'^faotion of a debt due by Dinkar. A little later, one Chhotalal, 
another creditor of Dinkar, obtained a money-decree against Dinkar and in 
execution of that decree had the property gold to defendant No. 2. 

Varubai*s daughters then filed a suit to recover possession of the pro- 
perty, alleging that they were the preferential heirs to the same. Their 
claim was decreed by the Subordinate Judge, who remarked as follows ; — 

“ Varubai rt'ooivefl the property in gift from her father. U is, thorefoM, Baudayik, 
and thedaughterf^ of Varubai. that is the present plaintifis, are the preferential helw 
[Manilal v. Bai Rctoa, I. L- R. 17 Bora. 75S).’’ 

This decree was confirmed by the lower appellate Court, on the 

following grounds; — 

** In 17 Bom 75S, Telaug J., after oxamioiDc all the older oases* ha** Did down 
that in the case of stridban proper the daughter has a preferential risht over a son, 

thouah it i« not in the oa^e of improper Ron The gift here is stridhan proper, 

and aocordiog to 17 Bom 75S. there is oo doubt that tho daughte'^a are the preferen* 
tial heirs and Subordinate Judge's order is correct. The appellant Bays that this 
view is not in nooordaooe wh-h the ruling in V TV<i8 >n'rao IS Bom Tj R 90l). 

Put this Utter o^se doaU with the difference between the stridhan inherited from the 
father’s famiU' and stridhan inherited from the hatband's famifv and Uvs down that 
there i* no differouoo b*'lweon those as far as thoquos'ion of ioheritanoe is ooooerned. 
But there is no such dear mention of property received by gift of the sort we have to 
deal with here. Th' opinion of Tela^'c, J, , in 17 Pomhav is on the nlher hand o'ear on 
this point As to the applioabil'ty of M wukha the'O is no doubt for the plaintiffs 
have not shown that they have mUrafed from some other tr'ot where the Mitak- 
flhara apdies However, as I have held th*t the daucht''rs are preferential H^ira 
sacoording to the Mavukha in this case, it does not much matter whether Mavukhe 
or Mitaksharft anphos According to the latter, tho appellant admits, that the daugh- 
ters would be t‘>o heirs of Varubai." 

The defendant No. 2 appealed tio fihe High ORirti. 

0. S. Rao, for the appellanti —The property in question the 

Afivadh^'yi ‘Stridhan of Varuhai The ^uooe^sion to 'specie'^ of sin- 

dhan is laid down in the Vyavahara Mavukha (Chap IV, sec. N, pi, 13, 
Mandlik. n 95V 

[387] If Manu’-^ b^xl) be inharprefcad Uhorally, then the irtPa^Jk«t/a 
stridhan descends to ^ona aud d^ughtar-; equally. Mitak^hara’s glos^ upon 
i fa, ho wever, is hhab sous iuhariti only in default! of daughter?, Nilkaniha 

(1) (1882) 9 Bom. 115 at p. 126. (2) (1931) 3 Bom. L. R. 20L 
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does not)’ accept the Mitaksbftra view* for he says that in the opinion of 
others (paretu) bo^h sous and daughters inherit this species of sbridhan 
equally. The use of the word '*pareiu” indicates that Nilkantha differed 
from the Mifeakshara view. The word is used generally whan the writer 
desires to indicate his dissent from writers of established repute. Sea 
Nagoji Bhatt’s Paribhashendu Shekhara, Dr. Eielhorn's Translation, 
p. 299. 

The very nest placitum shows how stridhan is to be divided among 
the daughters. If there be both an unmarried and married daughters, the 
former takes a share equal to that of a son, while the latter are to receive 
a trifling portion of the inheritance as a mere token of respect. This 
placitum would be meaningless if the Mayukha were taken as adopting the 
view of the Mitaksbara. 

The Mibakshara makes no distinction between the taohnioal and non- 
technical stridhan for purposes of inheritance. It lays down one simple 
rule of devolution for all kinds of stridhan except Shulka, The Mayukha 
does not adopt the rule. It distinguishes between the technical and non- 
technical stridhan and provides for separate rules of succession for each. 
It adopts the Mitaksbara rule so far as the technical stridhan is concerned, 
with this exception that the Anvadheya and Prittidatta descend to sons 
and daughters alike. But the non-techniaal stridhan goes to the male 
issue in preference to the female issue: Manilal Bewadat v, Bai Retoa (1). 

The text-writers on Hindu law have accepted the same interpreta- 
tion of the Mayukha view. Sea West and Buhler, p. 145 (3rd Edn.) ; 
Bannerjee on Stridhan, p. 370 (2nd Edn.); Bbattaoharya’s Hindu Law, 
p, 583 (2nd Edn.); Ghose's Hindu Law, p. 281 (2nd Edn.); Mayne's Hindu 
Law, p. P98, section 671 (7th Edn.). 

[388] The Mayukha agrees in this respect with other texts: sea 
Smribi Chandrika, pp. 125, 126 ; Vira Mitrodaya, pp. 228, 229; and Vivada 
Chintamani, pp. 266, 267. 

The decided oases also support my contention, see Ashabai t. Haji 
Tyeh Haji Bahimtulla (2) ; and Sitabai v. Wasantrao (3). 

K. N. Koyajeet for the respondent. — The two Bombay decisions cited 
by the other side were by single Judge and full arguments on the present 
point do not seem to have been advanced. 

I submit itbat Nilkantha means to lay down in the Mayukha that 
succession to Anvadheya stridhan goes to the daughters alone whether 
there ba sons or not, and if Nilkantha has not himself expressed any de- 
finite opinion on the point, the opinion of the Mitaksbara which he quotes 
in full and from which he does not show an express dissent, must prevail. 
See Vasudev Bhat v. Venkatesh Sanbhav (4) and Krishnaji Vyanktesh 
v. Pandurang(5)* 

The expression **paretu ’* cannot import dissent. Dr. Kielhorn's remark 
in parenthesis relied on by the other side cannot be accepted as a general 
rule. I submit that the very fact that the Mitaksbara view is cited and 
the contrary view is briefly alluded to without naming the authors or 
without any concurrence, shows that Nilkantha meant to adopt the 
Mitaksbara view. 

[Chakdavarkar, J. : — The text as to the further distinction bet- 
ween married and unmarried daughters which is ascribed to’ Manu in 
Mandlik at p. 95, is not to be found in Manu.] 


(1) (1892) 17 Bom. 759. 

(2) (1882) 9 Bom. 115 at p. 126.* 
(8) (1901) 8 Bom. L. B. 201. 


(4) (1878) 10 Bom. H. 0. R.-189.* 

(5) (1875) 12 Bom. H*‘0. B. 65.^ 
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The aubhor of bhe bsxb seem'^ bo bo Briha'^pabi ani nob Mam. Thus, 

Nilkanbhaquofco'^ Brihaspabi’s bexb and explains ib as meaning bhab bho 
daughber gebs bhe sh^re of a son. I submib bhab bhe expression '"tadams- 
hmi pntras^■v^o,mshin^’ does nob mean bhab bhe daughter takee an equal 
share along wtth the son, bnb ib only means bhab she takes a share which 
a son would have taken. The preference between married and unmarried 
daughters would only be intelligible if sons are excluded. 

The remarks of Telang. J., at bhe end of his judgment in Manilal 
Btwarlat V. Bai Bma (1) also support my oonbenbion. 

[389] Chandavarkar, J.: — The facts, material for bhe purposes ot 
the question of Hindu law argued before us. are shortly these. 

One Varubai died possessed of property and left her surviving a son, 
by name Dinkar, and three daughters. The property in dispute forn^ed 
the anvadheiia stridhan ot Varubai, she having received it in gift from her 
father after her marriage. 

The daughters of Varubai, who are respondents before us, were plain- 
tiffs in the suit, which has led to this second appeal They claimed the 
property as sole heirs of their mother. The appellant before us asserted 
his right to it under a title derived at a Court sale from Varnbai's son 
Dinkar. His case was that Dinkar was the sole heir of Varubai. 

Both the Courts below have awarded the respondents* claim, holding 
that they were bhe heirs of Varubai. 

The question argued before us is, whether the son and the daughters 
of Varubai take the property as joint heirs of their deceased mother, or 
whether the daughters alone take it as heirs in preference to the son. 

It was held by Groon, J., in Ilurru Shanlcar v. Kri^hnarao (2) that 
bhe term anvadlwia applied only to a gift to a woman from her husband 
or his family subsequent to her marriage. In Ashahai v. Haji Tud) Haji 
Bahiyntulla (3) Sargent, C. -T. sitting as a single Judge, held that sons 
and daughters were all enbitlod as heirs bo share equally in the anvadh$ya 
stridhan of their deoea'^ed mother. This latter deoision was followed by 
bhe late Chief Justice of this Court, Jenkins. C. J . also sitting as a single 
Judge in Sitahal v. (4). where he pointed out that, in limiting 

the moaning of anvadhnia stridhan to a gift made to a woman by her 
husband or his family after her marriage, Green J., had been misled by the 
wrong rendering by Borradailo of the pascago in the Mayukha dealing 
with the question of succession to that .-itr/dJian. The view taken of the 
Mnyukba law in these two deoisions is bhe same as that taken bv West 
and Buhlor in their Disgost (page 145, 3rd EdibionX by [390] Sir 
Gurudas Banorjee in his Taeoro Law Tjeoturos on bhe Hindu Law of 
Marriage and Stridhan (page 371, 2nd EdibionX and by Mr. Bhattaoharya 
in his "Commentaries on Hindu Law’* (page 593, Second Edition). 

Ib is contended for the respondents that the deoisions of Sargent, 0. 
J., and Jenkins, C. J., rest upon a misapprehension of bhe passage in the 
Mayukha, which deals with the que'^tion of suooossion to anvadheya 
stridhan: that Nilakantha does not state his own opinion on the question 
whether sous and daughters share equally or whether bho daughters take 
the property to the oxolusion of the sons; hut that he merely states the 
opinion of the ^libak^^hara and that ot ethers who differ from it. Under 
these ciroumsbanoos. it is urged, we must apply to bhe case the law of the 


(11 (IS92) 17 Rom. 7fS8. 

(2) Suit No. 91 of 1979. Unrip. Noto 
Hie Kditor hna not boon aMo to verify 
Ibis leferonco as tho proceedings ia tbia 


suit could not be found. 

(31 (1892) V Rom. 116 at p. 186. 
(4) (1901) 3»Bom. L. R 301. 
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Mitakshara on the established principle of this Court, enunciated in 
Vasudev Bhat v. Venkutesh Saitbhav (1) and Krii>hnaji Vyankaie:ih v. 
Pandurang 12), that, wherever Nilakantba expresses no opinion of his own, 
oonformity with the Mitakshara should be aimed ao, as tar as consistency 
will allow, in oases governed by the law of the Mayukha. 

This contention is founded upon a misconception of the import of the 
language used by Nilakantha in dealing with the question of succession to 
anvadheya stridhan Ca gift subsequent to marriage). He first mentions 
the opinion of the Mitakshara ; then ha states the contrary opinion in the 
following terms : — 

“ Others (however) say that, in the case of anvadheya and a gift through affec- 
tion, the association of daughters and sons is independently laid down (by this text)." 
(Mandlik’a Hindu Law, page 95). 


In urging before us that in this passage Nilakantha does no more 
than express the opinion of those who differ from the Mitakshara without 
stating his own view, the respondent’s pleader loses sight of the fact that 
the form of expression used in the passage is not uncommonly employed 
by an author in Sanskrit when he means to state his own view on a 
point under discussion. He would first state the opinion of the autnor 
from whom he means to differ, and then express his own opinion by 
[391] using such language as “ others, however, say " — {pare or 
anye tUt both of which have the same meaning in Sanskrit). Another 
mode of expressing dissent from the opinion of an author is to state that 
opinion and say : " Some, however, say,'* {kechtt tu). Of this form of 

expression, however, it must be observed that, more than the other form, 
it depends on the context whether it should be interpreted in the same 
sense as the expression : — Others, however, say", because the word 
" others " is prtma facie more comprehensive than the word “ some," 
There is yet a third mode. Where an author differs from older authors 
on a point, he states the opinion of the latter as that of ancient 
authors '* and expresses his dissent in these words ; — *' Modern authors ’’ 
{arvanchaha or navyaha) “ however, say By modern ’* the writer is 
presumed to refer to himself as one falling in the category of authors later 
than the ancient. 

The reason why this indirect form of language is not uncommonly 
used to express dissent is that it ia considered unbecoming and presump- 
tuous on the part of a writer to adopt such expressions as “ I think so/’ 
or " I say so," or “ 1 am of opinion," especially when he is differing from 
another author of repute and recognised authority. It is regarded as a 
mark of culture and scholarship for an author to express his own opinion 
modestly and humbly, in differing from another author. When he states 
the latter’s opion and then says " others, however, take a different view,’* 
by “ others, " he implies his “ own humble self." 

This mode of expressing dissent is employed, for instance, by Nagoji 
Bhatta in his Panbhashendushekhara (page 106, last line : Kielhorn's 
Edition), and his Shabdendushekkara, It is adopted also by Jagannatha 
in his Basagangadhara (Nirnaya Sagara Edition, page 276 and page 501)> 
Among Sanskrit soboliasts it is a rule of construction that, when these 


(1) (1873) 10 Bom. H. C. B. 139. (2) (1875) 12 Bom. H G. R. 65. 

• The following note ia by the distinguished Orientalist, Dr. R. G. Bhandatkat 
“ When the opinion of an author is quoted by bis name and afterwards another 
opinion is given and introduced by the words fu, the usual way of understanding 
is that this last is the opinion of the author himself." 
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forms of expression ooour in a work, fihey should ba inberpretied, generally 
speaking, as meaning that the aubnor who uses bbom mbands thereby bo 
[392] represent that bho dissenbing opinion is either hi? own or is shared 

Nilakanbha, bberefore, in the passage above quoted from the Mayu- 

34 B. 389=12 kba, may be fairly presumod bo have dissented from the opinion of the 
Bom. L. R. Mibakshara and bo have sbabed it as hla own opinion that both sons and 

daughters are joint heirs to the anvadhcya stridhan of a woman. 

This interpretation of Nilakantha’s meaning is confirmed by what 
follows immediately after bho passage quoted above from the Mayukha. 
He proceeds bo point oub a distinction with reference to the daughters. As 
bo them he says, the unmarried come in as heirs before the married. In 
support of that disbinobion he quotes a text of Manu whioh provides : — 

“ Stridhan (woman's property) goes to her children, (for) the 
daughter is a sharer thereof, provided she ba not given away (in mar- 
riage).” (Mandlik's Hindu law, page 95, lines 33 to 36X 

Having quoted this text, Nilakanbha explains what Manu moans 
by the expression : “ the daughter is a sharer thereof,” (tadamshini. It 
means, says Nilakanbha, that the daughter becomes " the receiver of a 
share equal to (that of the) son.” This explanation would be oub of 
place, if Nilakanbha meant to aooepb the opinion of the Mibakshara that 
the sons and daughters do not inherit jointly but that the daughters 
eome in the line of heirs first and that the sons bake only in default of 
them. It is because the son is, in Nilakanbha’s view, a sharer with the 
daughter that he says that the daughter's share is equal bo the son’s. 
That is why he oonoludes his treatment of the subject by citing Katya- 
yana’s text, whioh provides that “ sisters having husbands should share 
with brothers,’' (Mandlik, page 96, lino 2). 

These considerations coupled with the fact that, in dealing with the 
question of succession to property, Nilakanbha treats the two 

forms of teohnioal stnJ/tan, known rospeotively as anvadheya (a gift 
subsequent) and pfiti datid (gift through affection) separately from the 
other teohnioal forms, make it clear, beyond doubt, that, in his opinion, 
daugbhers and sons are joint heirs to bho former and share equally. 

[893] It is, however, argued for the respondents that it cannot be so 
because, later on, after pointing out on the strength of a text of Katyayana 
that, in default of daughters and their issue, " the sons, grandsons and the 
rest (of the deceased) should succeed, Nilakanbha remarks : *' This right 
(of inheritance) of daughters and tho rest in the mother’s property exists 
only in (respect of ) the adhyagiii, (icfhyovdharJkcit and other aforesaid 
^inds of the) teohnioal stridhan” (j\Iandlik, page, 97, lines 7 to 11), 
This remark is made merely for the purpose of emphasising the distinction 
whioh, in Nilakanthas opinion, exists between stnJJian technically so 
called and other kinds of stridhan. Ho says that tho right of daughters to 
succeed to their mother's property exists only as to teohnioal siridKan. 
That does not mean that the right is exclusive of the right of sons in tha 
case of every kind of teohnioal stridhan without exception. The daughter 

succeeds to her mother s whether she inherits it jointly with a 

son or to his exclusion. In short, the purpose of Nilakantba’s observation 
IS no more than to show that a son excludes tho daughter in all oases 

stridhan. It does not follow from that that the son does 
equally with tho daughter in certain kinds of teohnioal stfidhan, 
^ ^ subsequent (anvaci/icyo) and a gift through affection (l^l* 
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The result] is Ihab. as held in Ashabai v. Haji Tyeb Uaji Bahim- 
tulld (l) by Sargenb, C.J., and in Sitabai v. Wosantrao Nana Moroba (2) 
by Jenkins, C.J., under the law of the Mayukha, when a Hindu woman 
dies possessed of stridhan property called anvadheya (a gift subsequent to 
marriage), and the claimants to that property are her son and daughters, 
these all become entitled to share the property equally as heirs, with this 
difference, however, as to daughters, that the unmarried have preference 
over the married. 


In the present case, Varubai on her death left her surviving one son 
and three daughters. The question, whether any of the daughters was 
unmarried at the time of Varubai*s death when the succession opened, was 
nob raised in either of the Courts below, because the daughters claimed 
the right of heirship jointly [ 394 ] to the exclusion of the son. From the 
conclusion of law we have arrived at, it follows that the son and the 
daughters of Varubai became co-owners having equal shares in the pro- 
perty. They have no right to eject the appellant, who stands in the shoes 
of the son. But, though the exclusive title set up by them is negatived by 
our conclusion of law, yet relief can be given to them in this suit for eject- 
ment by way of joint possession with the appellant : Naranhhai v. Ban- 
chod (3). But before a decree for joint possession is passed, it is necessary 
to determine whether all or any of the respondents (plaintiffs) were un- 
married when their mother Varubai died, because it is only the unmarried 
who would be entitled to share in the property with the son in preference 
to the married. Unless the parties are agreed on this question of fact, we 
must ask the lower Court to find on the following issue after taking such 
evidence as either party may adduce"; — 

(1)^ Was any, and if bo, which ot the plaintiffs, unmarried when their mother 
Varubai died and tbe succession to the proparby in dispute opened ? 

The onus will lie in the first instance on the plaintiffs. 

Finding to be returned within three months. 

On its return there will be a decree for joint possession in favour of 
those entitled. 

Issue sent down. 


34 B. 39l (=5 I. C. 854= 12 Bom. L. R. i03=ll Cr. L. J. 264). 

CRIMINAL APPELLATE. 

Before Mr. Justice Ghandavarkar and Mr. Justice Heaton. 

Emperor v. Ganesh Damodar Savarkab.* 

[8bh November, 1909.] 

Indian Penal Code {Act XLV of 1860), sections 107, 108, l3i, V2.^A—Ahetmeni-^8edu 
tion^W aging of war. 

The accused published a book containing eighteen poems, of which four were 
the subject-matter of the charge. The general trend of the poems charged aa 
well as the remaining ones in the book evinced a spirit of bloodthirstiness and 
[395J murderous eagerness direobed against the Government, conveyed the 
urgency of taking up the sword, and made an appeal of blood-thirsty incite- 
ment to the people to take up the sword, form secret societies and adoot 
guerilla warfare for the purpose of rooting out the British rule. ^ 

Held, that the aceusod committed the offence of abetting the waging of war 
(aeotion 121 of the Indian Penal Code), by the publication ot the poems charged. 

• Criminal Appeal No. 290 of 1909. 

(1) (1882) 9 Bom. 116. (8) (1901) 26 Bom. 141 

(3) (1901) ^ Bom. Xi. R. 201. 
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Ileld^ further, that the Court was entitled to look into the poems other than 
those forming the eubjoot. matter of the oh.^rgo, lot the putyosa of finding out 
the mtontion of the wntoc and the design of the pubiioation. 

rcrCHA>JDAVAliKA(i, J.:—VQdct the Indian Peaal Code, the waging or 
lov> ing of war and the abetting of it ate pat upou the aame looting by section 
I'il : ihat is, the abetting of waging of war is under the Code as much an o2- 
enoe of treason as the waging ol war itself. 

The word ‘‘ abetment ” is defined in section 107 of the Code and one of its 
meanings, as given tboie, i.s *' instigating any person to do anything.” This 
meaning is not excluded by anything that occurs in section 1*21. The general 
law is laid down in sections 107 — 120 of the Code. According to it, '* to oon- 
stitate the offence of abetment it is not necessary that the aoc abetted should be 
committed, or that the elioot requisite to constitute the oCence should be 
caused " This applies to the abetmout of the waging of war against the King 
as much as to the abetment of any other offonoe under the Code. The only 
difierenco created between the former ofietce and other ofienoos is that, while 
under the general law as to abetment a distinction is made for the purposes of 
punishment between abetment which has succeeded and abetment which has 
failed, section 1^1 does away with that distinction so fat as the ofienoe ol 
wagiog war is ooncerued, and deals tqually with an abettor whose instigation 
has led to a war and one whoso instigation has taken no eileot whatever. And 
that tor this simple reason that such a ozime more than any other must be 
sharply and severely dealt With at its very first appearance and nipped in the 
bud with a strong hand. 

Per IIKATO^, J. Under section 107 cf the Indian Penal Code there may be 
instigation ol an unknown person. 

The word ** abet " as used in seolicn 1-21 of the Code, has the same meaning 
as 18 given to it by section l07. 'The abetment " meant by section 121 is not 
nocossarily ooutiued to ubotmont of some war m progross. There may be, and 
usually, IS instigation of rebellion before rebellion actually begins : that kind of 
instigation is under the Code abetting waging war against the King. 

So long as a man only tries to inflame feeling, to excite a state of mind, he 
is not guilty of anything more than sedition. It is only when he definitely and 
clearly inciios to action that ho is guilty of instigating and therefore abetting 
the waging ol war. 

IFol, 75 1. C. 2uy=2i Bom. h. K. 6i>o=2i Cr. L. J. 923.] 

[396] Appeal from oonviobion and senbenoo recorded by B. C. Ken- 
nedy, bessiODs Judge of Nasik, 

The aooused was obargod with ofleuoes punishable under seobions 121 
and 124A ol the Indian Feual Code. 

The facts wore that early m 1903, ho published a booklet styled 
" The Laghu Abhiuav Bharat Mala.” It oontaiuod in all eighteen poems 
in number, of them, the poems whioh formed the subjeot-mabter of the 
charge, were those numbered 5, 7, 9, 17 (versos 4-7). They tan as 
follows : — 


V. An old moral story (1). 

Oh 1 you stout hearted, hero an intoroating story ; lotingly keep in (your mifida, 
the beautiful moral of it. 

This faort of) fun has takou place over aud over again from anoient times ; the 
blaok god of black {people) gives a diubbmg to the ioroigu demons. 

2. Madhu and Kaitabh (3) Nvoro foreign demons on inimical terms with the 
oioator ; Vishnu, the black fgod) of the blacks, destroyed them in no time. 

3. Similarly when the foreign demon named Uiranyak^ha beoamc very poweitol, 
the blaok Yaraha 14) ^eut {5; him to the kingdom of \tho god of) do;\th. 

4. The sable Shreo lUuu look up cudgels on lohalf of the blacks and killed thi 
arrogant alien ruler Kavau. 


tl) Literally, fun. killed by Vishnu. 

(2) iSubstauoo. [i) Boar, au incarnation ol Yishnu. 

18^ Tlames ol demons said to have been (5) Literally, shewed him tho dirhtf' 
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5. Oh! alien Kanaa; do not truly give yourgelf aira through the intoxication of 
royal (authocity) ; the dark Krighua the god oE the blaokg will degbcoy (1) you. 

6. The dark oomplexioned lord Shivaji (was) to the blacks a good (and) stout 
hearted friend : the alien Mleohhas have had (a taste o£) hia Maratha hospitality. (3BiMiNAlj 

7. If any foreign Raksh'is become irrs'^istibly ingolent in future, king Kali o! the ^PPELLATB 
blacks will drive them beyond the seas (or the Indus) . 


VII. Sentiment of the people of'Shivaji’s times. 

(In these verses the sentiments entertained by the people at the time of Shivaii’s 
birth are defloribed). * 

r\u invoke (God) Gauesh to destroy (their state of) dependence. 

Uh God I take the sword in hand and bo ready for battle. (Chorus) Oh (God) ' the 
demons of dependence have produced great misery on the earth ; the people have been 
harassed ; Oh ! auspicious one of the world, fondle them with (thy; loving hands 
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[397] 2. This demon is more (2) cruel (and) irresistibly powerful than Sind- 
hur (3). In a drama of fraud we say he is treacherous, a out-throat and a wretch. 

3. Petitions and prayers have often been presented and offered in humble pro- 
strations. But ha, really the meanest of all. does not yield to our supplications. 

• J' remedy is left now (and that is) striking (A) with the sword. This 

wicked being must, anyhow, be destroyed by various means (5). 

5. The powerless mouse, (on which you usually) ride, will be crushed entirely on 
the battlefield ; and, therefore, I tell you to mount on a steed as swift as the wind. 

6. 0 Munifioleut one 1 bo similarly armed with new weapons. These old weapons 
are now not of much use in battle. 

4 

7. Never give (open) battle to the enemy, his army is vast. Guerrilla taotioa 
should be resorted to, as they are the mainstay of a small foroa. 

8. The whole of this plan should be carried out secretly by gathering together 
hardy patriots who are like a bouquet of beautiful flowers. 

9. On your achieving some slight success the immortal kings of various places 
and also their Sardars will, indeed, come to assist you. 

10. Oh Lord! May you kill the demon and give victory to the people, and grant 
mother earth ! Oh (lord) ! the beautiful and auspicious wreath of independence. 


11* Hearing this invocation of the Aryas, God Qanpati was deeply touched and 
then having incarnated himself as Shivaji, he killed the (demon of) dependence. 


IX. Who obtained independence without war ? 

1. Was glorious Bama, sable as a cloud, a fool to have freed his mother, the 
earth, from servitude? Did be then wage war to no purpose? Who obtained indepen- 
fienoe without war ? 

2. How many petitions did the people of Netherlands send ? Those princes of 
mendicancy offered many a prayer to vtheir) enemy. Did (6) they then obtain their 
kingdom ? Who obtained infiependenoa without war ? 

8. Ask the Greeks themselves how they achieved their national emancipation. 
(There are) no other paths leading to emancipation than war. Who obtained indepen- 
dence without war ? 

4. The Swiss did not (merely) offer weak resistance (to the enemy) through fear 
of the armies of wicked persons, (they) quickly proceeded to (perform) the sacrifice of 
a good war. Who obtained independence without war ? 

£89S] 5. Tyrol would not bend (the knee) to her enemies. She would not (also) 
oboose (a policy of; beggary. She rather appealed to her own sword. Who obtained 
independence without war ? 

6. Had the great Shivaji any eager desire to sacrifice in vain the lives of others ? 
(But) of how mauf (of his) bcethern had (he) to shed the blood ? Who obtained in- 
dependence without war ? 


(1) Literally, make turmeric powder of 

you. 

(2) Literally, excessively. 

(B) Name of a demon. 


(4) Literally, beating. 

(6) Literally, efforts. 

(6) Literally, did their kindgom then 
come into their wallet. 
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7. Similarly, heroio Tt^kly straggled manfully on the battle-field by (oUnding 
(her^ SQOrot gooioties Iq nood timo. Good fortune followed U)' her spontaneously. 
Who obtained independence without war ? 

8. The Amecioana did the same. They fought and drove away their oountry’i 
eervitude. Then that servitude fled towarda the East. Who obtained indopendenoa 

without war ? 

9. Know it to be an established trutih of the past that no one is able to obtain 
independenoe without war. He who desires Swaraj must wage war. Who obtained 
independence without war ? 

The prayer of the Mavalas to God Shiv ? 


XVII 4 At night the leaders full of love, hold secret consultations 
terestofthoir country and thoughtfully weigh the strength of the enemies with* 
a view to conquer them. 

5. The youths whose minds are longing for battle unfurl the flags over tbeii 

steeds ; like wise • • • 

6. Men by taking exercises in the gymnasium belonging to secret society havei 
indeed, under difficulties developed strong wrists. 

7 And in tha like manner, behold, 0 Lord, the naked (i. nnahealhed) swotdi. 
being'aa it were the beloved wives of heroes have grown highly impatient to swim m 

Th 0 °aoou‘;oa was tried before the Sessions Judge of Nasik with the 
aid of assessors : the Judge agreeing with the assessors found the aooused 
guilty of having attempted to exoite disaffection towards His Majesty the 
Kim? Emperor (section 124A of the Indian Penal Code) and of having 
abetted the waging of war against the King Emperor (section 121A of 
the Code) The aooused was Benfcenoed to undergo rigorous imprison- 
ment for two years for tbo first offenoo ; and to transportation for life 

with forfei'jure of property, for the seoond. 

The aooused appealed to tbo High Court. 

Ah the hearing, the Court directed all the poems in tbe book to be 


[399] Baptista (with him B. F. Dcsai\ for the aooused.— We submit 
that the conviction and sentenoe under section Ifil of the Indian Penal 
Code are contrary to law. First, because, the poems charged have no re- 
farenoe to the Government of India or to the present time; and, seoondi 
because (l) the poems charged do not constitute abetment of waging war 
against the King as contemplated by section 1^21; and (2) that they do not 
even amount to abetment as defined by section 107 of the Code. 

[Counsel here commented on all the poems charged and oontendM 
that all they conveyed was merely mythological allusion; and they referred 
to times long since past. He said that viewed as such they have no 
refeienoe near or remote to the present Govornment of India ; and did not 

oonstitufce any of the offences charged. He went on.] -d l- u 

Aspummg for argument’s sake that the poems do refer to the British 

Government, then we say that they do not fall within the purview M 
section 121. In England, there are two kinds of levying war— one a^inst 
the person of the King and the other against tbo Majesty of the 
In re Gordon (2). The former kind seems to have been contemplated by 
section 121 ; the section does not take in the seoond kind at all. To wage 
war in order to subvert the Government of India would be to wage vrat 
against the Majesty of the King ; but it is no offence under section 

Assuming that section 121 includes the waging of war against the 
Majesty of the King, then oven tbo aooused has committed no offence. 


(J.) Literally, came oalliug alter her. (9) (1781) 21 St. Tt. 486, 648. 
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The lower Court has found him guilty of “abetment** of waging war under 
section 121. We submit abetment under section 121 is not the same as 
abetment under section 107. To abet under section 121 means joining or 
aiding an existing insurrection. This appears from the illustrations to the 
section. 

Assuming, however, that abetment under aeotion 121 is the same as 
abetment defined in section 107, the facts of this case do not constitute 
abetment under section 107. For first, there is no instigation in fact 
whatever. Secondly, there must be evidence to show that some person 
was actually instigated. Thirdly, the [400] instigation must be in the 
present case “to wage war against the King”. To that definite thing a 
person must be instigated. Of that, there is no evidence here. The poems 
are, on the face of them, puerile, and nobody should taka them seriously. 
The poems may inflame feeling or excite hatred of foreign rule, but they 
fall far short of a call to arms or action and therefore do not constitute 

instigation. 

The conviction and sentence passed under section 121 should, I sub- 
mit, be set aside. 


G. S, Rao, acting Government Pleader, for the Crown.— The abetment 
Under section 121 and section 107 is the same. The effect of section 7 is 
that the term "abetment” is used in one uniform sense throughout the 
Code. The reason for making a special mention of 'abetment* in section 121 
was to make it as highly punishable as the substantive offence.. In the 

same way, section 121-A punishes conspiracy though section 107 provides 
for conspiracy. 

The person instigated would here be the reader of the poems; and the 
thing instigated would be to wage war. The offence, therefore, is complete. 

Baptista was heard in reply. 

ChandavabKAh, J. — This is an appeal from the judgment of the 
Sessions Judge of Nasik, convicting the appellant Ganesh Damodar Savar- 
kar, of the offences under sections 124 A and 121 of the Indian Penal 
Code, that is, of exciting disaffection towards His Maje^^ty the Emperor 
and the Government established by law in British India and of abetting 
the waging of war against His Majesty. The appellant has been sentenced 
by the learned Sessions Judge to two years’ rigorous imprisonment for the 
offence under section 124 A, and to transportation for life with forfeiture 
of all property to the Crown under section 121. 

The offences arise out of four, from amond a series of eighteen, poems, 
published in a book entitled Laphu Abhmava Bharata Mala^ i,e., a^ Short 
Series for New India, and recorded as exhibit 6 as part of the evidence in 
the oa^^e. The four poems are those numbered in the book as 5,7 9 and 17, 
respectively. Of poem [401] No, 17, only verses 4 to 7 form the subject- 
matter of the offences proved. 

Whan the appeal came on for hearing before us on the 13th of 
October, Mr, Baptista contended that none of tha-e four poems had or 
were intended by their writer to have anv reference either to TTis Majeshv 
the King- Emperor or to the British Government in India or to the present 
political condition of the country. On examining the series of poems in 
the book, exhibit 6. containing the four poems, it appeared to us that 
there were other poems in it besides those four, which threw light on the 
intent of the writer; and that, as the whole book had been allowed in the 
lower Court to go in as evidence without ary objection, all the poems in 
the book could be referred to for the purpose of determining the intention, 
character, and object of the poems selected [as'the basis of the loharges 
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1909 againsb the appellanli in bho lower Courb. We adjourned the bearing for 
N07. 8 . an official branslabion of bhe whole series of poems in the book inbo 

English and also bo enable the appellanb's legal advisers bo argue bhe 

wibh reference bo bhe bearing of the whole series on bhe poems 

■_ * fornning bhe subjeob-tnabber of bhe charges. 

34 B. 394=8 In Bupporbing bhis appeal, Mr. Bapbisba, bhe learned counsel for bhe 
1. C. 854=12 appellant, has raised two poinbs. First he oonbends that the poems 

charged as treason and sedition are either mythological or hisborioal 
L.T. 264.'* references and do nob relate either bo the British Government of India or 

the present times. I cannot accede bo this argument. Ib is true that bhe 
writer has chosen either mythological or hisborioal events and personages, 
bub that is for bhe purpose of illustrating and emphasising bis main thesis, 
that the country should be rid of the present rule by means of bhe sword. 
The innuendoes cannot be misb-iken or mi'^undersbood. For instance, bhe 
5tb poem purports bo refer to the desbrncbion of foreign demons by 
Baroa, Krishna, and Shivaji. But that it is nob a mere description of bhe 
past bub is meant bo he a covert allusion to the British is apparent from 
the frequent u^^e of the berm “black" referring bo bhe people oUhis coun- 
try. Any one can see that bhe frequent play upon bhe word “ black “ is 
intended as a contrast bo the word [402] “white” and bhe implication is 
that bhe “black” are ruled by bhe “white” and that bhe latter will and 
must be killed bv "a black leader of bhe black. So also as to bhe nexb 
poem, No. 7. Under the guise of an invocation or prayer to Ganesh. bhe 
god who. according bo Hindu belief, destroys evil, the writer calls upon 
him bo bane up bhe sword and bo ready for war, because “ bhe demons of 
subjection have spread lamentation all over bhe world.' The demons” 
are obaraoterisod as "dissembling, notorious, treacherous, out-throat." 
“Applications and petibions," says bhe writer, “were frequently made, 
attended with abject submissions. But bhis meanest of bhe mean would 
nob indeed be persuaded by begging.” And he goes on to sav that “this 
meanest of the mean” must be killed “by bhe blows of the sword." This 
poem is headed “the state of mind of the people at the time of Shivaji's 
birth.” The people are suppoeed to offer a prayer to the god Ganesh to 
bake up the sword and exterminate the demon who has subjected the 
country to dependence. The allusion l-o petitions rejected is obviously to 
what is called by some “the policy of mendioanoy.” Ganesh is asked to 
take birth as Shivaji. The writer evidently has in mind the Ganapati 
melas of the present times and he who nins mav read the animus of the 
lines and the lesson intended to be conveyed. The 9th poem, which is 
beaded “Who obtained independence without war?" winds up with this 
remark; “He who desires swaraj^ta (one’s own rulel must make war.” 
The 17th poeom professes to be a “prayer of the Mavlas to the god Shiva”, 
but one can plainly see that the sting of the ver'^es lies in the covert 
allusion to the pre^^ent rulers of British India. The translation of the 
poems into English brings out the sting clearly enough, but to those vrbo 
know Marathi, who can either sing or under'^band bhe poems snog, the 
venom is too transparent to be mistaken for anything else than a call to 
the people to wage war against the British Government. It is idle for 
counsel bo quibble about bhe meaning of oortain words in the poems, such 

as parka and kaJa and argue that they have no reference to the present 
times. 

No doubt the writer has used several words, each having a donbla 
meaning, but that meaning only serves to emphasise the fact that 
the writer’s main object Is to preach war against the [ 103 ] preswl 
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Goveromentt in bhe names of certain gods of fabe Hindus and certain 
warriors such as Shivaji. Those names are mere pretexts for the 
text which is : “ Take up the sword and destroy the Government 

because it is foreign and oppressive.'* For the purpose of finding the 
motive and intention of tbe writer, it is unnecessary to import into the 
interpretation of the poems, sentiments or ideas borrowed from the Bhaga- 
vad Gita. The poems afiord their own interpretation, and no one who 
knows Marathi can or will understand them as preaching anything but 
war against the British Government. Mr. Baptista has conceded that, if 
the poems be construed as referring to the British Government, they fall 
within the meaning of sedition under section 124A of the Indian Penal 
Code, That they are such as to excite disaffection goes without saying. 
The only question is whether these poems also fall within section 121 
of the Code and amount to an abetment of the waging of war against the 
King-Emperor and his rule in India. Mr. Baptista’s contention is that the 
word abet in this section must be construed as exoludiog all idea of mere 
instigation, and that, for the purposes of the offence of abetment under 
this section, there must be some actual insurrection ; that, in other words, 


it must be shown that a large multitude was oolleoted and had weapons 
for mischief. Under the English law " mere words spoken, however 
wicked and abominable, i! they do not relate to any act or design then 
actually on foot against the life of the King, or the levying of a war 
against him, and in tbe contemplation of the speaker, do not amount to 
treason.** And the same has been held to apply to writings : King v. 
Andrew Hard%e (1). But under our Penal Code, the waging or levying of 
war and the abetting of it are put upon the same footing by section 121. 
That is, the abetting of waging of war is under the Code as much an 
offence of treason as the waging of war itself. The word “ abetment ” is 
defined in section 107 of the Code and one of its meanings, as given there, 
is “ instigating any person to do anything.*' This meaning is not excluded 
by anything that [404j occurs in section 121. The general law as to 
abetment is laid down m sections 107 to 120 of tbe Code. According to 
it ** to constitute the offence of abetment it is not necessary that the act 
abetted should be committed, or that bhe effect requisite to constitute 
bhe offence should be caused.” This applies bo the abetment of bhe wag- 
ing of war against bhe King as much as to the abetment of any other 
offence under bhe Code, The only difference created between the former 
offence and other offences is that, while under the general law as to 
abetment a distinction is made for the purposei of punishment between 
abetment which has succeeded, and abetment which has failed, section 121 
does away with that distinction, so far as the offence of waging war is con- 
cerned and deals equally with an abettor whose instigation has led to a 
war and one whose instigation has taken no effecB whatever. And that 
for this simple reaeon that such a crime more than any other must be 
sharply and severely dealt with at its very first appearance and nipped in 
bhe bud with a strong hand. 

But it is urged that in the present case there has been no instigation 
by the appellant of any person or ascertained body of persons by means of 
these poems to wage war. It is in evidence and is admitted before us by 
appeallant's counsel that the book containing the poems was exposed for 
sale and published and that copies of it were circulated among bhe public, 
that is, among a large number of persons. Because that number cannot 
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be debaifcely asoartiaiaed or oouabed, ib oannob be said thab bha publioabioa 
was DOt to “ a body of parsoas.” 

Mr. Bapbista’s last argumanb is bhab these poems do nob insbigabe 

merely prepare bha minds of Cba people for war 

'and ooDSbibube no more than oonsbraobiva treason. Ihati is asking us 

34 B. 394=5 bo pub boo mild a consbruobion on bha poams— a oourbiuociou whion is 
L C. 854==12 jjQtj supported by the plain words, nob bo say bue innuendoeB of 

bbe poems. Thn fifth poem does nob indeed oontam any direct mebi- 
gabion bo war, bub the seventh poem, in bbe name of tne god Ganesba, 
is substantially an appeal bo people bo bake up bha sword and bghb 
with “ the demons " who, ib is said, " have spread iamenbablon [4U5J 
throughout the country ” by subjeobing ib bo bheir rule. And bha 
ninth poem oonoludes by saying bhab he who wishes for ^iwarajya must 
wage war. And bhab is the dominating idea or text of the whole book. 
We are entitled bo look into the poems other than those forming the 
subject- matter of the charges for the purpose of finding out the intentioa 
of the writer and the design of the publication. In poem No. 6 the writer 
calls upon Aryans bo devise some remedy against what he calls the slavery 
of foreign rule and says bhab bhe kingdom of independence can bo obtained 
only through " pools of blood,” Peom No. 2 Ib a most direct appeal to 
young men " to gird up bheir loins,” “ oast off foreign yoke,” “ take up 
sticks/’ and " cub out the cage of slavery.” Merely Baying that independ- 
ence oannob be gained wibhonfa fighting may not amount bo treason, but 
here ib is more than bhab. A spirit of blood-fabirsbiuess and muideroas 
eagerness direobed against the Government and ” white ” rulers ions 
through bhe poems ; the urgency of taking up the sword is oonveyed in 
unambiguous language, and an appeal of blood-thirsty incitement is made 
bo bhe people bo take up bhe sword, form secret societies, and adopt 
guerrilla warfare for the purpose of rooting out " bhe demon ” of foreign 
rule. All this is instigation. 

For these reasons bhe convictions and sentences under sections 12L 
and 12lA must be confirmed and bhe appeal dismissed. 

Heai:on, J. — The appellant in this case has been tried /or, convicted 
of, and punished for sedition and abetment of waging war against the King 
under socbions 124A and 121 of the Indian Penal Code, in bhab he publish- 
ed certain poems. The oorreobness or otherwise of bhe bonviction depends 
enbirely on bhe obaraober of bhe poems. Certain of them are specifically 
referred to in bhe charge. The rest have been referred bo in argument and 
a persual of bhe whole is necessary in order to ascertain the true character 
of those specifically referred bo in the charge. 

There are in all eighteen poems. 

No. 1 is a prayer to God bo grant independence. 

No. 2 is a lament bhab India is enslaved and is without independenoa. 
[406] No, 3 is a dialogue between Shivaji and others, in which 
Shivaji exhorts his hearers bo plant bhe banner of independence. 

No. 4 is loving advice bo a drunkard. 

No. 5 reoibes how in bhe past the gods or heroes of the blacks punish- 
ed bhe enemies of bhe blacks (or aliens) and that if hereafter foreign (or 
InimioalJ demons become arrogant they will be driven beyond the sea. 

No. 6 is a hymn to the goddess of Independence. 

^ V * A* I 1 ^ ^ prior to bhe birbh of Shivaji, there was a desire 

a subjection should be overcome by making war, and how Shivaji oama 

and conquered. The poem is suggestive o( the need of similar action now. 

JNO. o IS a prayer for independenoa amongst other things. 
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No. 9 is a prayer wihh bhe refrain “ who ever gob independenoe with- 
oub babble ”? 

No. 10 is a lamanb bhab bha oouDfary has falJea inbo sarvibuda and an 
exhorbabion bo gob independenoe even by fighbing. 

No. il is an exborbablon bo bhe young bo fighb for independenoe. 

No. 12 holds up bhose who are nob in favour of independenoe to scorn 
and the patriot bo raverenoe. 

No. 13 is a prayer bo God bo pub an end bo bhe dependence and 
servibude of bhe counbry and bo bring independenoe, 

No. 14 is desoribed as a morning song to dependenoe, and ends 
thus : — 

“ O dependence I let bhe star of indepandence, bhe besbower of know- 
ledge and joy, bhe wife of the Lord of bhe Universe, who is as bhe moon, 
rise again in bhe land of bhe Aryas.” 

No. 15 is a dialogue implying bhab bha tyrant will be overcome and 
the land be free. 

No. 16 inculcates that the patriot has no fear of prison and contains 
a good deal favourable bo independence. 

No. 17 is a prayer to Shiva bo come bo lead bhe people bo babble. 

[407] No. 18 is desoribed as bhe “ Ubtoranoes of Nana Puadnavis ” 
and is an inoibemenb bo war. 

The poems specially referred bo in bhe charge are Nos. 5, 7, 9 and 
parts of 17. 

Briefly summarieed. bhe beaching of this book is bhab India must 
have independence : bhab, otherwise, she will be unworthy of herself : bhab 
independenoe cannot be obtained without armed rebellion and that, there- 
fore, bhe Indians ought to take arms and rebel. This is quite plain 
though bhe beaching is bhinly vailed by allusions bo mythology and his- 
tory. It is sedition of a gross kind and very little attempt was made bo 
show bhab bhe conviction under section 124A of bhe Indian Penal Code 
was nob oorreob. 

Bub it was earnestly argued bhab bhe oonviobion under section 121 
was wrong. 

Ib was argued that there was nob any insbigabion and therefore there 
was nob any abetment. Wibh this I will deal later. Then ib was argued 
bhab there was nob any insbigabion of any known or definite person and 
bhab short of this there could nob be abetment. The foundation of bhis 
atgumenb is bo me unintelligible. So far as I am able bo understand bhe 
meaning of the word ‘ instigate ’ as used in section 107 of the Indian 
Penal Code, there may be instigation of an unknown person. Then ib 
was argued bhab bhe insbigabion, if any, falls under seofaion 117 of bhe 
Code which provides a penalty for abetting bhe commission of an offence 
by bhe public or by more than ben persons. Three thousand copies of 
bhe book were prinbed and admibbedly ib was intended bo sell as many as 
possible. Therefore bhe insbigabion was undoubtedly intended to be of 
bhe public or of more bhan ben persons. Consequently bhe offence oom- 
mibbed is punishable under section 117. Bub ib was further argued that 
ib was therefore nob punishable under section 121. That argument 1 am 
unable bo accept. A prosecution under secbion 121 requires a complaint 
by bhe Government (secbion 196, Criminal Procedure Code), That com- 
plaint has been instituted. Having been instituted the accused had to be 
tried and ib had to be determined whether he has committed an offence 
under section 121. If he has, then ha must be punished under that 
section) whether the offence also falls under some other seofaion or not, 
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1909 [408] Therefore the quesbion bo be detiermined is whether the 

NOV. 8. offenoe under seobion 121 has- or has nob been oommibted. Briefly sbabed* 

the most oogenb argument for the defence is this : — So long as a man only 

Gbiminal tjQ indamo feeling, to excite a state of mind, he is not guilty of any- 

APP ELLA TE. more than sedition. It is only when he definitely and clearly 

34 B. 894=6 incites bo action that he is guilty of instigating and therefore abetting the 
1.0.864=12 waging of war. That is, it seems to mo, a oorreob statement. Therefore 
4 nR— it has to be determined whether the poems recited in the charge do clearly 
L T 20 / instigate to action. It is contended for the defence that they do not. 

In my opinion they do. In unmistakable language they tell the readers 
of the book to form secret societies, to bake arms and to revolt against 
the Government. That is clearly bo my mind an instigation bo action. 
Therefore I think the conviction is correct and should be confirmed. 

1 attach no importance to the argument that the word ' abet ’ in 
seobion 121 means something less than that word as used in section 107 
of the Indian Penal Code. Seobion 7 of the Code refutes that argument. 
Nor am I impressed by the argument that the abetment meant by section 
121 means abetment of some war in progress. There may be and usually 
is instigation of rebellion before rebellion actually begins. Under the law 
of this country, instigation of that kind is abetting waging war against 
the King. 

Appeal dismissed. 


34 B. 408 (=13 Bom. h. R. '.23=5 I. 0. 968). 

APPELLATE CIVIL. 

Before Mr. Justice Ghandavarkar and Mr. Justice Knight. 


Basangowua Hanmanigowda Patil and others {original 
Plaintiffs^ Appellants, v. Churchigiuigowda YoGANQoWDA 
and another {original Defendants), Respondents.* 

[27th January, 1910.] 

rradicC’~‘Couri — Inherent usMnkii (o bij pleader 

not specially auifiortted tn that behalf — Decree in farins 0 / (V-mpromistf— DtW# ifl 
aside. 

In tbo oourdo of a suit, a oompromiiio was presented which was signed by the 
defendants' pleader wbo was not specially authorised in that behalf TheOocit 
[409] passed a decree in terms of the oo uproiuiso The defendant then applied 
to the Court to sot asi lo the decree ou the ground that he did not engage the 
pleader and that ho had not authorised the pleader to oompromise the salt. 
The Court set aside the dooroo and sot down the suit for bearing 

Ueldt that it is the inherent power of every Court to oorraot its own proceed' 
ingd where it has been misled. 

Reid, also, that under the oiroumstanoes, the eompromiie was not binding 
upon the defendant and the dcoroo passed upon it was void as to him. 

[Pol; 84 Bom. 603; Ref: 19 0. W. N. 419=37 I. 0. G3S: 77 I. C. 14=1923 Pat. l97: 79 
I. 0. 48 ] 

Civil extraordinary application from the order passed by Q. N. Kel- 
kar, First Claes Subordinate Judge at Dharwar. 

The plaintiffs tiled a suit against defendants Nos. 1 and 2 in Ihe 
Court of the First Class Subordinate Judge at Dharwar. In that sruti 
the defendant No. 1 engaged a pleader for him and for his brother (defen- 
dant No. 2). The pleader, it appeared, never had any interview wikh 

• Civil KitrAOrdinary Application No. 310 of 1909. 
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defendanb No. 2. Defendant No. 1 ootnpromised the case with the plain- 
tiffs ; and at bis instance the paper of compromise was signed by the 
leader. The Court passed a decree in terms of the compromise. 

Defendant No. 2 thereupon applied to the Court stating that he had 
nob engaged the pleader and that he had not authorised him to enter into 
the oompromise. 

The Court set aside the decree and set down the suit for hearing. 

The plaintiffs applied to the High Court under its extraordinary 
jurisdiction. 

S. B. Bahhale, for the applicants. 

K. B. Kelkar, for the opponent No. 2. 

Chandavarkar, J.;— It is contended that the lower Court has erred 
in law in upsetting the decree, which was passed in terms of what pur- 
ported to be a oompromise between the parties. The oompromise ended 
in a decree, because it was stated to the Court that the present opponent 
(defendant) Bhimangauda, who was represented by bis pleader, had auth- 
orized the latter to enter into the oompromise, Bhimangauda, after the 
decree had been passed, applied to the Court to set aside the compromiee 
on the ground that the pleader had nob been instructed to [410] appear 
for him in the suit and that he had given him no instructions in the case, 
authorizing him to enter into any oompromise. If that was so, the com- 
promise was nob binding upon Bhimangauda, and the decree passed upon 
It was void as to him. It was ultra vires. The Court had been asked to 
pub its seal upon and sign a document, which had no legal foundation to 
rest upon, and if that decree goes out, then the whole suit is re-opened. 
But it is said that the procedure adopted by Bhimangauda is not in accord- 
ance with law ; that there is no section in the Code of Civil Procedure 
which entitles a party in the situation in whioh the defendant is to ask 
the Court to re-open the suit and set aside the decree in a summary man- 
ner. Now, where limited authority was given to Counsel bo enter into a 
compromise and Counsel entered into a oompromise beyond that authori- 
ty, it has been held by the House of Lords that Counsel, having exceeded 
his authority, the party was entitled to have the agreement to refer set 
aside and the cause restored to the list for trial : Neale v. Qordon Len^ 
nom (l). What the defendant says js that there was a suit against him, 
and that the suit was declared to have ended by reason of a decree passed 
with his consent. Ha never consented, and the result has been that there 
has been fraud committed upon the Court. The Court was persuaded 
to sign a decree to which the defendant had never oonaented, and that 
upon the representation that he bad consented to it. Therefore, once the 
Court is asked to go back upon its own procedure, it is not a question 
whether there is any section in the Civil Procedure Code to warrant the 
action of the Court amending its proceedings. It is an inherent power of 
every Court to correct its own proceedings where it has been misled. We 
must, therefore, discharge the rule with costs. 

Buleldisoharged. 
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[411] APPELLATE CIVIL. 

Before Sir Basil ScotU Kt.y Chief Justice and Mr. Justice Ghandavarkar. 

Haji Umab Abdul Rahiman (onginai Plaintiff)^ Applicant v, Gustadji 

Mdncherji Cooper (original Defendant)t Opponent.^ 

[7th February, 1910.] 

Civil Procedure Ood» {Act V of 190S). secUon U^Bomhay Civil CoHrt$ Act {XIV o} 

Part V~^Suit cognizuhle and heard by the First Class Subordinate Judge— 
^Application to the Court of the Dtsirici Judge for iransfer—^TransJer of the ap- 
plication to the Assistant Judge^rder of the Assistant Judge for transfer of the 
sHt( to the District Couri-^Jurisdiciion. 

The plaiatiS filed a auit in the Court of the Firat Claaa ' Subordinata Judge 
olaiming Rs 18,797. The suit waa heard by that Judge for aome daya and 
then the defendant filed an application in the Court oI the Diattioe Judge lot 
transfer of the suit to another Court. The Diatriot Judge transferred the appU- 
cation to the Aaaiatant Judge for diaposal. The Assistant Judge heard the 
application and ordered that the suit be transferred to the Diatriot Court lor 

trial. 

The plaintifi having objected that the order of the Assistant Judge was with- 
out jurisdiction. 

Held, setting aside the order, that undec the provisions of the Bombay Civil 
Courts Act iXlV of 1889). Part V. the limit of the Assistant Judge's juriadiotion 
for the purpose of hearing suits is Rs. 10,000 and that in case of suits and 
applications when the value of the subject-matte** does not exceed Rs. 5,000, 
an appeal in appealable oases lies to the District Judge. Tbo Assistant Judge 
is, therefore, not a Judge of oo-ordinate jurisdiction to the District Judge. He 
is, thoiofore, not a Judge of the District Court and the order complained of was 
not made by the Diatriot Court whioh alone hid jurisdiokion. 

Section 94 of the Civil Procedure Code (Act V of 19081 empowers the District 
Court to withdraw any suit nnd try aud dispose of it. The suit withdrawn bting 
fnr a sum etoeeding the jurisdiction of the Assistant Judge, ho could not try 
and dispose of it. He was, therefore, not a Judge of the District Court as 
contemplated by the seotion whioh must be a Court of unlimited peoauioij 
jurisdiction. 


Application under the exbraordinarv jurisdiofcion (sPoMon 1 16 o! the 
Civil Procedure Code. Aot V of 1909) again^li an order [412] parsed by 
K. Barlee, Apsisfrant Judge of Poona in the matter of an application for 
the transfer of a suit from the Court of the First Claris Subordinate Judge. 

The plaintiff cued the defendant in the Court of the First Class Sub- 
ordinate Judge of Poona for the recovery of Rs. 18.797-13 0 duo on a pro- 
missory note. The suit was filed on the 14th Januarv 1909. It was heard 
by the Subordinate Judge on several days and was allowed to stand over 
till the 19bh July 1909. The defendant, however, on the 17th July pre- 
sented a mi'^oellaneouq anplioation, No. 197 of 1909, to the Distriot Judge 
of Poona for the transfer of thf» suit to another Court on the ground that 
the First Class Subordinate Tudge was bias«ed against the defendant and 
that be illegally granted plaintiff's annlioabion for the examination of two 
witne^^ses after the evidenoe for the defence was taken. 

The Distriot Judge transfened the said application to the Assistant 
Judge for disposal. 

The Assictant Judge heard the application and found that the Sub- 
ordinate Judge was absolutely free from any bias against the defendant. 

He, however, ordered the suit to be transferred to the Distriot Judged 
Poona on the following grounds ; — (1) That the defendant had a genuine 
belief that he would not obtain justice from the First Class Subordinate 

• AppUoation No. 187 ol 1909 uadorifixtraordinaxyijuriadioiioxi. 
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Judge and (2) tihe order of the Suborlinate Judge granting the plain- 
ti0f*s apphoatiOQ for the exa-n^aiiVoii of b^vo wibie-sa^ after e'/ilaoce 
for the defence was fcakoQ, wae illegal and if it were carried into affeot 
it would prejudice the defeadaot. 

Being dissatisfied with the said order, the phintiff preferred an appTi. 
cation under the extraordinarv jurisdiction fs9c*-iea 115 of the Civil Pro- 
cedure Code, Act V of 1903') urging that the Dishriet Judge had no juris- 
diction to transfer the misoel laneous anplication to the Assistant Judge, 
that the Assistant Judge had no j’-irisdiobion to dispose of the Faid applica- 
tion and that there was no ground whatsoever bo transfer the suit as 
ordered by the Assistant Judge. A rule nisi was issued requiring the 
defendant to show cause why the order of the Assistant Judge should not 
be set aside. 

[413] Strangman (Advocate-General) with G.S. Eao and A.G. Sathays 
appeared for the applicant (plaintiff) in support of the rule: — The Assist- 
ant Judge found that the Subordinate Judge was not at all biased against 
the defendant. Therefore he should have dismis^^ed the defendant's 
application for the transfer of the suit. No ground has been made out 
for the transfer. Even admitting that the order of the Subordinate Judge 
granting our application for examining witnesses after the defendant had 
commenced his case was illegal, still we submit the order would afford a 
ground for appeal and not for transfer. The application for transfer was in 
the nature of appeal. 

Next we contend that the Assistant Judge had no jurisdiction to 
entertain'the application. Under section 24, sub section 3 of the Civil 
Procedure Code, only the High Court or the District Judge can exercise 
jurisdiction and not the Assistano Judge who is subordinate bo the District 
Court. If the Assistant Judge had jurisdiction, he could have transferred 
the suit to his own file. Bub he could not do so because under the Bom- 
bay Civil Courts Act, section 16. the lino't of his pecuniary iurisdiotion is 
Bs. 10,000 while the claim in the pre'^enn suit amounts to Rs. 18,797 and 
odd. The jurisdiction exercisable is a personal one, that is, peculiar to 
the High Court or the District Court. The section expressly differentiates 
the Assistant Judge from the District Judge. 

Bailees with M B Ghauhal (Government Plen-der) and J,R. Gharpure 
appeared foi the opponent (defendant") to show cause : — ^The Assistant 
Judge is an assistant of the District Judge in the District Court. There- 
fore he forms part of the District Court. Sub-seotion 3 of section 24 of 
the Civil Proceduro Code recognizes the fact that the Assistant Judge is 
part of the District Court : see also Bengal Act "KII of 1887, section 8 (2). 
Section 16 of the Bombay Civil Courts Act must be read in that light. 

The present applioation is not in the nature of appeal. The prayer 
for transfer is not oo-extensive with the right of appeal, as for example, 
Small Cause Suits are transferred to the High Court : Abdul Karim v. 
The Municipal Officer, Aden (1). 

[414] Under the Regulations and the Civil Procedure Code the Assis- 
tant Judge can transfer fib the District Court only and not to his own file. 

Scott, J.; — The applicant obtained this rule calling on the opponent 
to show cause why an order of the Assistant Judge of Poona should not 
be set aside as being without jurisdiction. 

The material facts are that a suit filed by the applicant in the Court 
of the First Class Subordinate Judge of Poona against the opponent 
♦ 
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1910 olaimin^ Es. 18.797-13-0 hai been beard by that* Judge for some days 
FEB. 7. when tiha opponent] filed an applioafeion in the Court) of the Disbriob Judge 

for transfer of the suit to another Court. 

APPBtiOATB rpi^Q District Juige transferred the application to the Assistant Judge 
Or^. disposal. 

34 B, 411=6 The Assistant JuJge heard the application and ordered that the suit 

I.O 618=12 be transferred bo the District Court, Poona, for trial. 

Bora. L. B. jg objected that this order was without jurisdiction as the appli- 

oation was under section 8 1 of the Code fAot V of 1903) which gives 

power to the High Court or District Court [h) to withdraw any suit pend- 
ing in any Court subordinate to it and (i) try or dispose o? the same or 
(ii) transfer the same for trial or disposal to any Court Subordinate to it, 
whereas the Assistant Judge has ordered the withdrawal of the suit from 
a Subordinate Court and transferred it for trial to a Court superior to him. 
The answer of the opponent is that the order is legal as the Assistant 
Judge is one of the Judges of the District Court and his order is in effect 
the order of the DUtriot Court. In order to judge of the position of the 
Assistant Judge wa must turn to the Bombay Civil Courts’ Act XIV 
of 1869, Part V. which is concerned with the creation and functions 
of Assistant Judges. It is to be observed that the limit of the Assistant 
Judge’s iurisdiotion for the purpose of hearing suits is Es. 10,000 
and that in the case of suits and applioatious when the value of the 
subject-matter does not exceed Es. 5.000 an appeal in apoealable 
oases lies bo the District Judge. The Assistant Judge is therefore 
not a Judge of co-ordinate jurisdiction with the District Judge. He is 
therefore not a Judge of the Distriot Court and [413] the order com- 
plained of is not made by the Distriot Court which alone bad jurisdiction. 

The same conclusion followf^ from a consideration of the words of 
section 81 of the Code. The Distriot Court may withdraw any suit anJ 
trv and dispose of it. Here the suit withdrawn was for a sum exceeding 
the jurisdiction of the Assistant Judge and he therefore could not try and 
dispose of it. He therefore is not a judge of a Distriot Court as contem- 
plated by the seotion, which must be a Court of unlimited pecuniary 


juritdiotion. 

Again seotion 84 provides that for the purposes of the section the 
Courts of Assistant Judges shall be deemed to be subordinate to Distriot 
Courts but the opponent's argument is based on the contention that for 
the purposes of the seotion the Court of the Assistant Judge is part of the 
District Court. 


The rule must be made absolute setting aside the order with costs. 

Ohandavarkar, J. ; — I do nob think that an Assistant Judge’s Oourt 
can bo held bo be a Distriot Court or oven part and parcel of it for the 
purposes of all suits and misoollaneous applications. An Assistant Judge’s 
decree passed in suits is generally appealable to the District Oourt ; probate 
applications and oases arising under the Land Acquisition Act heard and 
determined by him have boon hold by this Court to be similarly appeal- 
able. Therefore, whether the Assi«5tant Judge’s Court is a District Court 
or not must depend upon the law under which that Oourt exercises 
jurisdiction in any given case. In the matter of the present application! 
the jurisdiction exercised was under section 81 of the Code of Civil Proce- 
dure. Now. it is true that in the present case under the Bombay Civil 
Courts* Act, seotion 19, the District Court “referred” the application fci 
transfer made to it to the Assistant Judge's Court for disposal ; but a 
power to decide a case referred bo it by a higher Court docs not naocssaTlly 
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make the Courb, to which it is referred, the equal of the former, unless the 
provision of the law under which the oa?e has to be decided confers 
jurisdiction on the lower Court. Section i9 of the Bombay Civil Courts’ 

Act is a merely enabling section, giving power of reference to the District 
Court in respect of suits and [.416J miscellaneous applications, but sec- 
tion 24: prescribes the conditions oi the jurisdiction of. the District Court, B. 411=f 
These are restrictive conditions and those of them which apply here f- 0. 618=] 
require that the Court exercising jurisdiction must be one which is oompe- ^ ^ 

tent, according to law, to try or dispose of the suit withdrawn from a 
lower Court. Here the Assistant Judge’s Court, it is conceded, was not 
so competent. 

The rule must be made absolute by setting aside the order of the 
Assistant Judge and directing the District Court to retake the application 
on its file and dispose of it according to law. Eule absolute with costs. 


Buie made absolute. 


84 B. 416 (=4 1. 0. 24.1-11 Bom. h. R. 921). 

ORIGINAL CIVIL. 

Before Sir Basil Scott* Kt.* Chief Justice, and Mr. Justice Batchelor. 


Hargovan Eamji, Appellant and Plaintiff* v. Mulji Harjivan, 

Respondent and Defendant. * 

[4th March, 1909.] 

Res judicata — Capacity of parties — Matter substayUially in lasue-^Civil Procedure 
Code {Act XIV of 18S'2), secttoji 1^. 

Ihe plaintifi in coaiunotiou with another bad in 1902 hied a suit againeb the 
defendant for possession of oertain pcopecty, basing his oUim on the allegation 
that he was owner. He succeeded in the hrst Court, but the Court of Appea^ 
held that the property had been dedicated to chanty, and refused to uphold his 
claim as owner. The piaintiS declined to adopt the Court's suggestion to modify 
his claim and be content to ask for a decree for poaseseion as manager, and his 
suit was therefore dismissed. Five years later he hied the present suit, claiming 
possession as manager. 


Held, that his title as manager was one which might and ought to have been 
put forward in the previous suit, and that his present claim was therefore 
res judicata. 

If a plaintih is suing in a capacity in which he is a stranger to the capacity in 
which he sued in a former suit, his claim has no proper connection with that 
former suit, and the Civil Procedure Code (Act XIV of 1682; section 18 dees 
not apply. 

[Ref : 63 I. C. 717 ] 


[4173 This was a suib filed by bhe plainbifi for possession of certain 
premises, and for ejeotmenb of bhe defendant therefrom. The facts previ- 
ous to the filing of the present suit were as follows : — 

In the year 1879 Champa, the paternal aunt of the plaintiff’s mother, 
and bhe admitted owner of the premisas m question, died leaving a will 
dated the 22nd September 1865. In a ciauee oi this will she announced 
her intention of making a dedication to chanty. A few years before her 
death, namely m lb73, she had affixed an inscription upon a shrine 
forming part of the premises, purporting to dedicate it to religious uses, 
and appointing the piaintifi and his brother to be managers thereof after 
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her own death. After Champa’s death various mortgages were made on 
the property by the plaintiilf, and haally these ouarges were all acquired 
by one Merwaoji Gama. Abjut the year I9v)J oba present defendant 
managed to obtain posserjsion, and in 19d3 the pUintid as owner and 
Merwanji Cama as mortgagee, hied suit No. ‘^54: against him to reoover 
possession. Tbo ticso Court decided in the plaiu'jiti’s favour. On appeal 
by tne defendant, tne Appeal Court went into the question of the dedioa- 
tion to chanty, and held that Champa had intended to dedeoate this 
property and had given valid effect to that intention. Under these 
oiroumstances they reiused to uphold the plaintiff’s title as owner, but 
suggested that he should modify his claim and ask for a decree as manager. 
On the plaintiff declining to do this, the decree was reversed and the suit 
dismissed with costs. 

After a lapse of five years the plaintiff filed the present suit, claiming 
possession as manager. The defendant in his written statement set up 
(inter aha) the plea of res judicatat and Mr. Justice Russell, before whom 
the case was heard, decided this preliminary point in his favour and dis- 
missed the suit. 

The plaintiff appealed. 

Chitre fwith Desai) for the appellant : — Section 13 of the old Code of 
Civil Procedure, under which this point was decided, must be considered 
in oonjunotiou with sections 42 and 43 which lay down that a plaintiff 
must include the whole of the olaim which be is entitled to make in 
resneot of the cause of action. Bub he need not join distinct causes of 
action, and m the present case the two claim? as owner and as 

manager are not suoh as ought bo bo joined: sea Rarnaswanh Ayyar v. 
Vyhmiatha Aijyar 11) and Babajirao v. Laxmandas f2). 

Explanation 11 to sootion i3 only applies where the relief olaimed in 
the former suit was idonbioal with that olaimed in the subsequent suit: 
see Sarkiim Abrc Torah Abjul Waheh v. Rahaman Liuksk f3). 

Inverarity (with Raikcs) for the re'^pondonb: — The claim made by the 
plaintifi in this suit ought to have been put forsvard m the former suit: 
see Qicddappa v. Tirkappa (4). 

SoOTT, G. J.: — The question in this case is whether the plaintiff is 
entitled to maintain this suit, having regard bo the proceedings in a previ- 
ous suit instituted by him in the year 1902. In that year be filed suit 
No. 254 against certain persons whom he alleged to bo in possoBSion of a 
room used as a temple in a house which was his property. In the plaint 
he did nob sob out his title to the property and, as appeared in the course 
of the trial, ho had avoided stating ciioumstanoes which raised a question 
ns to whether the whole property was not the subject of a religious trust. 
Ho succeeded in the first Court in getting a dooroo for ejectment against 
the defendants with respect to the room used as a temple. In the Court 
of Appeal it was held that the house was impressed with a religious trust 
and his only possible claim must be based upon his right as manager. He 
was then oll'ored an opportunity of altering his case so as to base it upon 
hid right as ixianagor under the will of the person who established the 
trust. That offer was however refused and the suit was dismissed. Ha 
has now filed this suit alleging what ho ought to have alleged in the first 
suit, the will of Champa who established the trust, and relying upon a 
passage in that will to show that ho is entitled as manager to eject the 
defendant as manager from the room used as a temple and to get an 
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aooountj from the defendant of the prohts and emolunsents which he has 
received as manager. 

[419j Now whether he can maiobain this suit in the face of the pro- 
visions of section Id of ttie Civil Procedure Code of 1882 depends upon 
the question whether he is now suing in a capacity in which he is a 
stranger bo tne capacity m which ha sued in the former suit, If he is 
not so suing, then tne claim which ho is now putting forward is a claim 
which might and ought to have been put forward in the previous suit. If 
he IS so suing, thoo it is a claim which has no proper connection with the 
previous suit. That is the conclusion bo be drawn from the two most 
recent Bombay cases which have been relied upon in argument, namely, 
Ouddappa y. Ttrkappa (1) and Babajirao v. Laxmandas (2). It has 
been argued by Mr. Chitre, m his excellent argument, that in this case 
the plaintiff really sues on behalf of the temple and therefore, on the 
authorioy of the case last referred to. he must be taken as suing as a 
stranger to the interest in which he sued in the first suit. It is, however, 
pointed out by Sir Lawrence Jenkins in that case that in connection with 
the property of a Math there are two disbinot classes of suits ; those in 
which the manager seeks bo enforce his private and personal rights, and 
those m which he seeks to vindicate the rights of the Math. 

Now this IS clearly a case in which the manager seeks to assert his 
right to bo a manager against another person who claims the right to 
manage. He is nob seaking to vindicate the rights of the Math against a 
Etranger to the temple who is improperly using the property of the endow- 
ment. He IS therefore asserting a purely personal right ic his own per- 
sonal interest and it is a right which, in my opinion, might and ought bo 
^ve been put forward in tno previous suit. As remarked by Mr. Justice 
West m Girdhar Manordas v. Dayabhai Kalabhai (3) the oases show that 
all the grounds relied on by the plambifl and so connected together as to 
be properly the subject of a single investigation ought bo bo brought for- 
ward together. Both in this case and in the previous case, the investiga- 
tion would be concerned with the terms of Champa’s will and the insorip- 
«on on the [42o] property which she dedicated to religious purposes, 
■rhe whole matter might have been decided in one single investigation 
and therefore we are of opinion that Mr, Justice Russell was right in 
holding that this suit is not maintainable. 

We, therefore, dismiss the appeal with costs. 

Appeal dismissed. 

Attorneys for the appellant : Messrs. Captain and Vatdya. 

Attorneys for the respondent : Messrs. Bhaishankart Kanga & Gir^ 
dharlal. 
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ORIGINAL CIVIL. 

Before Mr, Justice Davar. 

VASSON3I Tricdmji AND Co., Plaintiffs, v, Esmailbhai Shivji 

AND OTHERS. Dejendants , 

In re Mahomedbhai Allarakhia Nanji.* 

[17th July, 1909.] 

% 

Praciice—Civtl Procedure Code {Act V oj 1908) 0. 1> r, 8— Smt filed 6y piarnii// reprfl* 
zeniing body of cfediiorz — A^pUcution to be made party — Adminitiration $utt. 

Where a suit has been Bled on beball of a body of persons and an individual 
member of that body applies to be made a party, he must show that his in- 
terests will be seriously prejudiced if ho is not allowed to come in. He mast 
show that the oonduot of the suit is not m proper hands, or that action pro* 
judicial to hia interest is being taken by those who purport to represent him. 

In an administratioc suit it is extremely undesirable that individual creditors 
should be added as parties unless they show some very strong reason. The 
willingness of the applicants to bear their own costs does not counterbalance 
the delay caused by the addition of a patty and the consequent increase in the 
costs of other parties. 

[Ref : 21 0. h J. 548=21 G. W. N. 310=33 I. C. 386=44 Cal. 890 ; 80 I. C. 26.] 

This matter oama baioie Mr. Justioa Davar in Chambers, on a sum- 
mons taken out by the appitoant, Mahomedbhai Allarakbia Nanji, to 
show cause why ha should not be made a party. The facts appear suffi- 
ciently from the judgment. 

Padshah for the plaintiffs, Jinnah for the ist and 2nd defendants, 
Jardxm for the 3rd and 4th defendants appeared to sho^v cause. 

[4i21j Bahadurjs appeared for the applicant in support of the sum- 
mons, 

Davar, J.:— This suit has been filed by Vassonji Tricumji and Co., 
a firm, on behalf of themselves and other creditors of the estate of the 
deceased Ebrahtmbhai Hassambhai against the executors, the widow and 
the daughter of the deceased, for the administration of bis estate. The 
applicant, one of the creditors of the deceased, desires to be added as a 
party. There is no doubt that under O. 1, rule 8, sub-rule 2, be is 
entitled to apply and the Couit as a discretion, if it thinks fit, to add 
him as a paity, The principles on which one of a body on whose behalf 
a suit has already been filed can claim with some show of justice to be 
added as a party are well defined. He must show that bis interests will 
bo seriously afieoted to his prejudice if he is not allowed to come in. Be 
must show that the oonduot of the suit is not in proper hands or that 
action IS being taken by the parties, who purport to represent bimi in 
some way wUiob is prejudicial to his interests. In an administration suit 
it is extremely undesirable that individual creditors should be added as 
parties unless they show some very strong reason indeed that the person 
who has filed the suit on their behalf is not conducting it in the proper 
way. In an administration suit all that has to be done is for the Court 
to supervise the realisation of the estate, to direct that accounts be lakeni 
and to direct bow the assets are to be distributed amongst the creditors 
and parties interested in the residue, bo an administration suit differs 
in Its constitution very materially from those suits reference to which has 
been made by Mr. Bahadurji. No doubt the applicant has stated that 
he IS coming in at his own risk and that he is willing to bear all the 

• Suit No. 437 of 1909. 
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oo'ib‘5, \mh fibafj doe^ nofi cover ftha whole ground. In tihe first] place there 
must he considerable delav canned by another party coming into the suit, 
and there will be many item«i of costs which have to be incurred by the 
other parties, if the applicant is added as a party, which they will never 

be able to recover. But apart from that, after reading the affidavits and 

specially the affidavit on which the summons was obtained, T can find no 34 B. 420=i 
ground whatever for any suggestion that the estate of the deceased is not L. R. 

being oroperly administered by the Court or that [422] the interacts of 
the applicant are in any way being prejudiced. At his instanoa an officer 
of the Court was appointed one of the joint receivers and he relies on the 
fact that when the application was made for the appointment of receivers 
it was suggested that one of the executors should be appointed racaiver 
together with the plaintiff. Thera was nothing wrong in that. It was 
Only desired to save costs. Plaintiffs are a well known firm and as a 
large amount is due to them it is to their interest to realize the estate in 
the most advantageous way. The executors are also respectable people 
. and there is no suggestion that they will in any way neglect the interests 
of the estate or of the creditors. 

The result of the application being granted by me would be that the 
final daaision of the suit would be delayed, the applicant would be able 
to intervene in every proceeding, the costs would be largely increased, 
and eventually the interests of the general bedy of the creditors and 
residuaries would be vary much prejudiced. I do not want to prejudice 
the applicant. Ha may make an application in future if he can show 
good grounds that his laterals are being injured in any way. On the 
present applioatiou I can see no reason to say that the estate of thej 
deceased is not being proD 0 '*ly administered. When the administration) 
decree is passed, there will be the usual direction for accounts, creditors 
will be asked to file their claims in the Commissioner’s offioa, and they 
can take part in the proceedings there. As regards the realization of the 
assets, I am sure that is in perfectly safe hands. If the applicant can 
make out a case in the future, he is at liberty to apply again. 

Summons will he dismissed with costs. 

Summons dismissed. 

Attorneys for the applicant Messrs. Captain and Vaidya, 

Attorneys for the plaintiffs and the Isb and 2nd defendants: — 

Messrs. Matuhhai, Jamietram and Madan, 

Attorneys for the 3rd and 4th defendants : — -Messrs. Payne and Co. 
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[428] ORIGINAL CIVIL. 

Before Mr. Justice Macleod. 

W. & A. Graham and Go. (Plaintiffs) v. Chunilal 

Harilal and Co. (Defendants).* 

[24bh July. 1909.] 

Practice — Third party procedure — Directio^it. refusal to gtvp’—~'Oiscretioyi. 

The general principle on whioh a Ooarb will issue third party direotioug ig : — 
n> That there must be a clear cage of oontribution or indemnity from the 
third party. 

• Suit No. 399 of 1909. 
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^3) Thftf) all thd dispates arising out of a transaotion as between the pUiotiS 
and th<^ defendant aa"] between the defendant and third patty oan be tried and 
settled in one suit, and 

that in oases of oontraot and sab-oontraot it must appear that the eon- 
tract between the plaintiff and the defendant has been imported into the oontraot 
between the defendant and the third party. 

Under the rule^i now in force the third party oannot he cited so as to be 
bound by the trial of one particular question which is identical as between the 
plaintiff and the defendant and as between the dofondint and the’ third party. 

Baxter v. France (No. 2) (11 followed. 

On 30iih January 1908 iibe plaintiffs entered into a contract with 
the defendants under the terms of which the latter agreed to purchase 
50.000 tons of coal, and to taka delivery thereof in 10 monthly shipments 
of 5.000 tons each. This original oontraot was subsequently slightly 
varied, but the variation was immaterial. 

The first shipment (of 5.080 tons) arrived in Bombay on 16th 
January 1909, and a delivery order was duly tendered by the plaintiffs to 
the defendants. The latter handed the delivery order over to Messrs. 
Karaka and Co., with whom they were under a contract, and this firm 
took delivery of 400 tons. The balance of the cargo was re-sold by the 
plaintiffs at the defendants* ri^^k, and was in fact ultimately bought by 
the defendants. The plaintiffs then sued the defendants for the price of 
the 400 tons of which delivery had bean taken, and for damages for the 
loss incurred by the refusal ho taka delivery of the balance. 

[4211 The defendants thereupon obtained an order for the issue of a 
third party notice to Mes^irs. Karaka and Co., and after duly serving the 
same, took out a summons for third party directions. 

Cohnn for the plaintiffs submitted to the order of the Court, 
for the thirl parties showed cause : — 

This is not a case for third party directions. We are not aware of 
the terms of the contract of 30bh January 1908 between the plaintiffs 
and the defenlant', nor of their arrangements with regard to bunkering. 
No question of oontrihution or indemnity arises. Our oontraot with the 
defendants was wholly distinct, originating in and continuing generally 
from an arrangement made in November 1908 with regard to the bunker- 
ing of S. S. Singapore. We have disputes with the defendants, but they 
have nothing to do with the plaintiffs, and cannot be disposed of in this 
suit. 

The defendants can give evidence of the quality of the coal better 
than wo can, as they bought all but 400 tons. 

Counsel oitol the following oases : So4Ur v. Bristol SUam Naviga* 
tion Co. (9), and Baxt(^r v. France, {No 9) (1). 

Bohflrt^on for the defendants in support of the summons : 

Messrs. Karaka and Co. had knowledge of the oontraot of 30bh 
January 1903, and by their subsequent agreement with us — “which was 
not in the same terms as the orl.ginal agreement with regard to 
S. S. Singapore, as they alleged, — clearly became liable to indemnify us. 
If this suit does not dispose of all questions between the third parties 
and us, it will at least dispose of all that arise out of this transaotion. 
Specially important is the question of the quabtv of the coal, and the 
evidence of the third parties is neoonsary on this point. Finally, the 
plaintiffs themselves have no objection to the third parties being brought 

It* 

(1) [1895] IQ.B. 591. 
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Macleod, J,— The plaintiffs have filed this suit against the defen- 

dants to recover damages suffered by them in consequence of the defen- 

dants nob taking proper delivery of a cargo of coals as they were bound to 

do under a contract made between the plaintiffs and defendants on the 
30t)b January 1908. 

[423] The plaintiffs say that by that agreement the defendants 
agreed to purchase from the pla-ntiffs 50,000 tons of coals shipment 
January to May and August to December 1909. 6.0( 0 tons monthly I 
am told this agreement has been altered so as to extend the time to deli- 

very of 25,000 tons in 1909 and 25,000 tons in 1910. But that is not 
matiorial for the purpose of bhe summons. 

On the 16th January 1909, the plaintiffs gave notice to the defen- 
dants that the S. S. Blake bad arrived in harbour with a cargo of 5 080 

tons of coal ; and tendered a delivery order in pursuance of the above 
mentioned agreement. 

Delivery was taken of only 400 tons by the defendants or their 

assigns and the balance of the cargo was sold at the defendants’ risk 
Hence the suit. 

On the 25bh day of May, the defendants obtained an order for the 
issue of a third pa ty notice to Messrs. J. F. and B. F. Karaka, partners 
m the firm of Messrs. J. F. Karaka & Co. 

The third party notice was issued on the 26th May. Messrs. Karaka 
filed their appearance on Slst May. 

On the 7th June the defendants took out a summons for third party 
directions. At the argument of thei summons before me the plaintiffs 
adopted a purely neutral attitude ; they did not allege that they would be 

in any way prejudiced or embarrassed by the introduction of the third 
yarbies into the suit. 

Messrs. Karaka and Co. strongly objected to any directions being given 
on the summons. s s «« 

Very lengthy affidavits have been filed bub the main dispute between 
the defendants and the third parties appears to be that while the defen- 
dants set up a contract between them and the third parties whereby the 
third parties agreed to buy from the defendants the coals of which the 
defendants were under contract with the plaintiffs to take delivery in i909 
the third party deny that any such oonbraob bad been made between them 
and the defendants and assert that the contract which did exist betweei 
them and the defendants was of quite a different nature. The genera) 
principle on which a Court will issue third party directions seems to be {V 
that there must be a clear case of contribution or indemnity from the thirt 
party. (2) that all the disputes [426J arising out of a transaction as betweer 
the plaintiffs and the defendants and between the defendants and a thira 
party can be tried and settled in one aotion, and (3) that in cases of con- 
tract and sub-contract it must appear that the contract between the plain- 
tiff and the defendant has been imported into the contract between the 
defendant and the third party. In this case if directions are given there 
must be a preliminary issue tried as regards the terms of the contract or 
contracts which existed between the defendants and the third parties. 
Until that has been decided it is impossible to say whether the contract 
between the plaintiffs and the defendants has been imported into a oon- 
braot between the defendants and the third parties. This alone would be 
sufficient reason for the Court declining to give directions. But even if 
there was a clear case of indetnnilyi l am satisfied that all the disputes 
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between the defendants and the third party oonld not be jointly deter- 
mined in this action; Baxter v. France (No. 2) (1), It has been urged 
by the defendants that there is one question which is common as between 
the plaintiffs and the defendants and as between the defendants ana 
Mes'irs. Karaka and Co., namely, the quality of the coal which arrived in 
84 B. 428^4 the S. S. Blake and that if this were so, it was most undesirable that this 
I,C. 131=11 same question should have to be decided twee over in different suits. It 
^*i!m 0 further urged that Messrs. Karaka and Co. knew all about the quality 

of the coal ex S. S. BUke as they bad taken delivery of some of it and the 
defendants had only p^s-ed on to them the delivery order from the plain- 
tiffs. The answer to this is that as the defendants themselves bought all 

the coal ex S S. Blake except the 400 tons tnken delivery of by Messrs 
Kar-ika and Co., they are in a bett'^r posit'on to lead evidence as to its 
quality than Messrs. Karaka and Co. In England before 1882 if there 
was one question in the action, identical as between the plaintiff and the 
defendant and as between the defendant and the third party, the third 
party could have b^ien cited so that ha could be bound by the trial of that 
particular quo'^tion, but that can no longer be done under the rules now in 
force, however desirable it might be, and the rules of the High Court are 
practically the same as the English rules. 

[427] In my opinion, this is clearly a case in which the Court should 
exercise its discretion in refusing to give third party directions. The 
summons is discharged and the third parties must be dismissed from the 

action. The defendants must pay the costs of the third parties and the 
plaintiffs. 

Attorneys for plaintiffs : Messrs Graiqie, Lynch & Owen, 

Attorneys for defendants ; Messrs. Little & Co. 

Attorneys for third parties ; Messrs. Thakurdas & Co, 
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Before Mr. Justice Beaman. 


Dullabhjt Sakhtbas Sanqhant. Plaintiff, V. The Great 
Inman Peninsula Railway Company, Defendants.* 

Anna Rand, Plaintiff, v. The Gre\t Indian Peninsula 

Railway Company. DefenlantiA 

[28th August, 1909]. 

Negligenae of Railicav Company-^Breach of ttnUtinrv dni„--Injury h patmom wtiA 
arm ouUtdg carnage window^Conirihutory negUgnice^^Contradual otltpalioiM. 

The fact that a door on a moving train ia opan is evidence, but not oonolu- 
live proof, of negligence on the part of the Railway Company. 

Whore there is a statutory oblipa'ion. any br-aoh of it which oauiw an 

aooidentH oonoVislve against th«i defendant apart from special proof of negli- 

gence. Bat the breach must in it<>elf bo the canoe of the aocideot, end the ralt 
does not extend so far as to exclude the defence of contributory negligenoft. 

oontreotual reUtions between the parties, a Railway Company 
IS not l able for injanes caused to any p.rt of a passon^er which is outside the 
oarr age in whioh he is travelling, proviled that such inj uioa could not hate 
been received had the passenger rem aiped inside the ouriage. 

* Origin*! Suit No, 708 of 1909 “iTrigin*! Sait,No. 76! of 19081 

(1) [1895] llQ, B. 691. 
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were passengers in an up local train of tue defendant Company. pr’ooJeX 8*®-«27=l2 

ing from Mazagaon to Ma^jid. At a point just before Masjid, a down mail o’ 

wain passed, with the door of one of its oompartmenta open and swinging 676* * 

The door caught the arms of the plaintiffs which were projecting sligntly 

outside the carnage windows and inflicted severe injuries. As a result 

these two suits were filed against the Company for damages, and, as they 

involved the same points of law and of fact, were consolidated and heard 
together. 

The plaintiff charged the defendant Company with negligence in 
allowing the door to swing open and further in having infringed the 
statutory regulations with regard to the dimensions of carnages and of the 
open way between the tracks. 

They defendant Company denied negligence, and alleged that the 
accident was due solely to the negligence of the plaintiff s in putting their 
arms outside the windows in spite of notices to the contrary, and relied 
alternatively on the plea of contributory negligence. 

It was agreed that the question of iiaoUity should first be decided, 

and that, if necessary, the question of damages should be considered after- 
wards. 


The application of the rule that, where there is negligence on both sides, the 

ohanoe of avert! -^g the accident is the 
efiioient cause thereof, must be resirioted to o^sea where the danger was aDoar- 

ent to both or at least one of the parties before the accident actually happened 
[Not lol: a? Bom. 575.] 

[428] These two suits aiose out of the same incident. The nlaintiffc 


Baptista (with Josfei) for the plaintiff in the first suit, and (with 
Kajtji) for the plaintiff m the second suit ; — 

The open door is evidence of negligence : Gee v. Metropolitan Bail- 
'way Company tl), Bromley v. The G, I, P. Hailway Company ^2). 

The guard neglected hia duty. See the general rules published by 
Government under section 47 of the Indian Railways Act, and also the 
Traffic Instructions Book of the G. 1. P. Railway. 

The Company has m addition infringed the standard dimensions. The 

width of the carriages is too great, while the space between the tracks is 
boo small*. 

In Che case of a breach of a statutory duty, the defendant is liable 

without further proof of negligence : David v. Britannia Merthyr Coal 
Company (3). 

The position of the windows is such that a person in the 
plaintiff’s seat naturally puts his arm out. 

The notices forbidding leaning out of the windows were in English, 
a language which very few 3rd class passengers can read. The defendant 
Company knew the notices were disregarded. Since the accident, an 
additional bar had been put on the windows. 

Robertson {Strangman^ Advocate-General, with him) for the defen- 
dant Company : — - 

The plaintiffs took the risk themselves. It would be a serious respon- 
sibility for the Company to have to look after passengers and preveno Cnem 
leaning out of windows. All the oases show that a Company does not 
insure its passengers, but is bound. only to. take reasonaolo care ioc tnau 
safety, and that only when they remain inside the carnage : Simon v. 
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Lonion General Omnibus Go, (1), Ease v. London General Omnibus Co. (2), 
Pine Caledonian Haiiway 13). Saa also Beven on Negligenoa, p. 988. 

Tbe leading oasa on the general responsibilifty oi railway oompanies 
is Beadhead v. Midland Railway Company ^^3 also The East 

Indian Hatlway Company v. Kalidas Mukerji (5), and Hanson v. Lanco- 
84 B. 427=12 shire and Yorkshire Railway Company ^6). 

Bom. L. R. If the plaintiffs bad remained wholly inside the oarriage, the aooident 

oould not have happened. This is therefore most apparent contributory 
negligence. 

As regards standard measurements, we bad permission to increase the 
width of carriages. There is no connection between the width of the 
space between the tracks and the width of carriages, 

The placing of an additional bar on the windows after the aooident 
is no evidence of negligence, Hart v. Lancashire and Yorkshire Rail- 
way Company (7). 

Bvidenoe shows that the guard did actually look the door, so that the 
presumption of negligence is rebutted. 

[4u0] There is no case similar to this in England, but in America the 
case of Todd v. Old Colony, etc.. Railroad Co. (») in the Massachusetts 
Court IS wholly in my favour. 

Bapiida in reply : — 

True the Railway Company does not insure, but it must exercise great 
care. It is liable fur ohe smallest negligence, though not for unforeseen 
accidents. For the degree of care to be taken, see Maonamara on Carriers, 
p. 677, and Beven on Negligence, p. 33. 

This case is of course distinguishable from McCawley v. Furness 
Railway Company (9), see also Thatoher v. Great Western Railway Com- 
pany (10). 

With reference to the standard dimensions, the Company ought to 
have widened the centre way of the track before building wider carriages. 
The circulars relied on as sanctioning the increased width of carriages do 
not really do so, as the oentce way was not widened in proportion. The 
Company’s oonstruction of the oiroulars loads to absurdity. 

Bkaman, J. — These are two consolidated suits by two third class 
passengers, on the defendant Company’s train, for damages. The plaintiffs 
complain of injuries received aud attribute them to the defendants' negli* 
geuoe. The defendants deny neghenoe in fact and further plead that, it 
there was negligence on their part, there was contributory negligence on 
the plaintiffs' part disentitling them to recover. 

Thelacts. which are virtually undisputed, are, that the plaintiffs 
were travelling by the 1-30 local up train from Matunga to Masjid on the 
22Dd Maioh 1908. A short way before Masjid station, between Mazagaon 
and Masjid, the down Nagpur mail passed at high speed. A door of one 
of the compartments on that train was open and swinging. It caught the 
projooting limbs of the plaintiffs inflicting very serious injuries. The fir?t 
question 1 am to decide is the question of liability. As to the seoond 
plaintiff, the defendant couiends that ho had opened the door and was 
standing with his arm on the outside sill. About the position of the first 
plaiutifl, there is vutually no di-^pute. £431] He was sitting with his 

(1) ai'07)33'l L K. 41.8. (6) U673) 90 W W. 297. 

(3) liau7j 28 T L. U. 618 (7, 4lh69) 2i L. T. N. 8. 281. 

18) I19l'7) 17 Reitie. 1166. (8) 89 Mmi. 207. 

h L- R 8 Q. A 6T. 

(6) (1901) 98 C»l. 401. (10) (189») lO T. L. a X». 
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back to the engine, on a window seat, with his arm resting on the sill. 

The upper paid of the arm naturally projeoted a little, and just before 
the aooidenti he was turning to the window to spit, which may 
have caused the arm to project a little further. But whether it was 
five or seven inches outside the widow appears bo me bo be of no 
consequence. The second plaintiff ffiakes a like case for himself. And 3) B, 427=1 
again the extent to which the Itmb was outside the window seems un- Bom. L. R. 
important ; though it might be important for the defendant to show that 
he had opened the door while the train was on the track and not in a 
station, and so voluntarily exposed himself to an unusual risk. 

The defendant Company denies, first, that it was in any way guilty 
of negligence. 1 had better, therefore, deal with that contention. If it be 
found m the defendant’s favour, there is an end of the case. The defen- 
dant alleges that before the Nagpur down mail left Victoria Terminus the 
guard in charge of the train went down its whole length closing the doors. 

It is to be observed that while the train lay at the platform the doors on 
the platform side were the doors which became the off-side doors as soon 
as the tram was on the open track. There is a statutory obligation on the 
Company to close all doors. This they say they did. They go further 
and point to their own rules by which guards are ordered not only to close 
but look all doors on the ofi-side. Kinsley, the guard in charge of the 
mail, Bwears that be entered the carriage to which the door which caused 
the injuries belongs. It was a compartment reserved for ladies. It was 
unoccupied. Accordingly, he swears that be put the shutters up, got out, 
closed and locked the door. He remembers having done this diBbinobly. 

Munro, the rear guard, Kinsley's subordinate, corroborates him. Ha 
swears that he saw Kinsley going down the train closing and locking the 
doors. Dr. Fonseca, a passenger by the brain, has also been called to 
swear bo this. But I cannot attach much value to his evidence. It is 
quite possible that be may have seen Kinsley closing some doors and yet 
not have seen him close this door. This evidence shows that all the off- 
side doors were closed and locked in three minutes or so before the train 
started. I confess it seems to me [432] a little doubtful whether that would 
prove conclusively that the doors were all closed and looked when the 
brain started. Certainly it would nob in England, where belated passengers 
seek to enter brains uj) bo the last moment, and railway officials may open 
doors that have been closed to let them in, and forget to close and look 
them again. In the particular case, however, there were no lady passengers 
and the compartment was, in fact, empty. It is still possible that after 
Kinsley closed and looked the door, assuming that he did, soma passengers 
gob a member of the platform staff bo open it for him, and then finding it 
was a lady’s reserved compartment, rushed off, and so the door got left 
open. The alternative suggestion that a passenger with a railway key 
came up, opened the door, and left it open seems to me too improbable. 

The truth appears bo me bo lie between two possibilities neither of which 
is highly improbable. The first is that Kinsley is mistaken, and thought 
he had closed and looked this door, but had not. The other is that, after 
he had done so, some member of the railway staff opened the door and 
forgot to close it. In either case, there would be evidence of negligence to 
go to a Jury. The fact that a door on a moving train is open, is evidence 
of negligence on the part of the Company: Gee v. Metropolitan Railway 
Company (1); Richards v. Great Eastern Railway Company (2). Evidence 


(1) (1878) li. B. 8 Q. B. 161. 


(2) (1878) 28 L. T. N. S. 711. 
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igog only, be it observed, is nob necessarily a oonolusive proof. And a very 

Ava^S. great Judge doubted whether the fact alone ought to be even evideooe of 

OBiGiNAL “®6l'genoe. Taking that, however, to be settled as matter of law, I should 
Civil. ‘faere was negligence on the part of the Company 

in retpeoti ot the open door on carriage 1846 of the Nagpur down mail 

Bom* L*R ^ Kinsley forgot or omi»ed to close and look the door, or whe- 

78 — B i/ c' another servant of the Company opened it after Kinsley had looked it 
gjg’ • and forgot bo close it, 1 apprehend that the Company would be equally 
affected with negligence, lb is nob alleged by the plaintiffs that there was 
any defect in the lock or catch of the door, so that once it was closed and 
looked it could not possibly have opened of itself. And it is not the 

Company’s case that any one unauthorizedly opened it after the train had 

left Victoria Terminus. I do nob [43d] accept the suggestion that any one 
did so unauthorizedly by the use of a private railway key in the three 
minutes which intervened between Kinsley having, as he swears, closed 
and looked the door and the train starting. 

That, then, must be taken to be my first finding of fact upon the 
evidence. I do not wish to reflect in any way upon the honesty of either 
Kinsley or Munro. But it is plain that Kinsley was bound to swear 
what he did, and it is quite possible that he may have sworn the truth, 
just as it is quite possible that he may have been mistaken, without shak- 
ing my conclusion. As to Munro, I have no doubt that ha has told the 
truth to the limit of his knowledge and belief. 

I will now deal with the next question of law which has given rise 
to a great deal of argument and minute analysis of measurements. Briefly, 
I take the rule of law bo be that whore there is a statutory obligation, any 

breach of that which causes an accident is oonolusive against the defen- 
dant apart from special proof of negligence. But the breach of the duty 
must, in itself be the cause of the accident, and the rule does not extend 
so far as to exclude the defence of oontribubory negligence. If I am right, 
the result will show that this part of the case is of little importance. The 
plaintiffs contention is that the dimensions of carriages ware exceeded, 
ihe defendants reply that they were within their eirculars of 1896 and 
1901 and that the latter read with the speoial sanction obtained in 1904, 
completely covers them. The plaintiffs meet this by alleging that the 
sanction and circulars are all to bo read with the orders regulating the 
mmimum width of central brack. Thus when the Company were permit- 

ted to widen their carriages to ten feet, that permission was conditioned 

by a minimum width of twelve feet, and a recommended width of fourteen 
eet between central track points. Whereas in fact the Company widened 
their carriages without widening their track. The result of this was to 
narrow the distance between parsing trains from a minimum of three feet 
bve or six inches to a minimum ot about two feet six inohes at the out- 

K u argument, though I am nob prepared to 

hold that i^t IS so, that the plaintiffs are right, then while no doubt the 

breach of the statutory obligation coupled witb the negligent aotofthe 

defendant m leaving the door open eon- [434] tributed to the aooident, it 
was not in itself the cause of the aooident, nor oould it alone have caused 

argument, than, staudiug alone, this ap- 
pears to me to lose all point. It is left to be a factor of the whole negli- 

fb defendant which the plaintiff must prove. And 

of hha qu'lie unnecessary to go into all Ihe minutliB 

Pf ihe measnrements and the berms of the ciroulart and sanotion. Thi 
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defendant Company admits that in the existing state of the track, the 
carriages being of their actual dimensions, when the door swung open it 
reached to within four and a halt inches of the limit of the crossing car- 
nages. (I am not particular to the fraction of an inch because, in my 
opinion, that makes no real difference and I therefore say, roughly, four 

and a half inoheg.) Now the defendant’s case is that it is only bound 84 b 427=12 

to carry its passengers safely in.jda the carriages provided for their Bjm L. R 
nse. No obligation whatever lies upon it to look to their safety it they 
get outside the carriages. Therefore, it being admitted that the plaintiffs 
sustained their injuries outside the limits of the carriage or carriages in 
which they were travelling, they took their own risk and the defendant 
Company is m no way responsible. If that propo-ition is correct, it is 
plain that there is an end of the case. For no matter how near ihe’open 
door of carriage 1846 came to the surface exteriors of carriages on the up 
local, no matter what negligenoe the Company was guilty of in leaving 
that door open, no matter how much or bow little they had exceeded the 
dimensions prescribed by statute, no injury oould possibly have been 
done to the plaintiffs had they kept within the carriages provided for 

them. And this brings me to a consideration of the very difficult question 
of oonbributory negligence. 


The defendant's case is that a pasconger, who puts any part of his 
person outside the carriage and receives an iniury to the part so extruded, 
is guilty nob only of negligenoe by putting himself outside the carriage but 
of oontribufeory negligence which disentitles him to recover against the 
Company, provided that, no matter what negligence the Company has 
been guilty of, that could not have caused the passenger any injury 
so long as he remained inside the carriage, The plaintiffs, on the 
[435] other band, contend that resting their arms on the sills of the 
windows was an ordinary natural every-day act, which was not even 
negligenoe. and certainly oould not have been contributory negligenoe 
d^entitling them to recover for injuries done to them in such positions 
by an act of negligenoe on tha part of the defendant Company. It will 
probably be seen that these contentions approach the central question 
from different point'=; the Company appears to rest mainly upon its oon- 
traobual obligations, the plaintiffs on the general principles of the common 
law. We contracted, say the defendants, to carry passengers inside and 
not outside our carriages. If they pub themselves outside the carriages 
they exceeded their rights under our contract, and were to that extent 
mere trespassers. We cannot be made answerable for any injuries which 
they courted, and actually suffered by such unauthorized acts. The plain- 
tiffs reply, we had a right to be carried safely, and to be protected against 
all ordinary and expected risks. A person is not bound to do more than 
look out for what ordinarily happens; he is not bonnd to guard against 
wholly unusual and unforeseen confeingenoies. Such a contingency was 
the open door of a passing train. No one cen be expected to anticipate 
that a train will pass at speed with a door wide open, reaching to within 
four and a half inches of the windows of another train. In placing our 
arms on the sills of tha windows, we did what millions of passengers in 
this country do every day, on the same track, with perfect safety. Our 
acts in themselves were not negligent. They were common every-day 
acts ; every one does them ; and not one in twenty million has ever incurred 
or been supposed to incur any risk by doing them. It is this possibility 
ol putting the case in different ways, looking ajb it from different points of 
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viewi involving tiho application oi different principles, that makes the 
decision difficult. 

The general rule was thus stated by Baron Alderson in Blyth 7 . 
Birminoham Waterworks Company (1). ** Negligence is ^the omission to 

do something which a reasonable man, guided upon those considerations 
l which ordinarily regulate the conduct oi [436] human affairs, would do, 
or doing something which a prudent and reasonable man would not do,** 

It was not necessary for him to state (goes on Pollock in his work on 
Torts), but we have always to remember that negligence will nob be a 
ground of legal liability unless the party whose conduct is in question is 
already in a situation that brings him under the duty of taking care. This, 
it will be observed, says nothing of the party's state of mind ; and rightly, 
Juricprudenoe is not psychology, and law disregards many psyobologioal 
distinctions, not because .lawyers are ignorant of their exi tenoe, but 
because for legal purposes \b is impracticable or u'^eless to regard them. 
This is the kind of ground which the plaintiffs would take. They would 
allege, and I cannot help feeling with great show of reason, that the oir- 
oumstanoes were not such as to impose upon them the duty of taking 
special care. They would say, all passengers in this country sitting by 
open windows on an opc*n track are, and have always been, in the habit ot 
resting th-^^ir arms for comfort or convenience on the sills 0 ? the windows. 
The distance between the tracks if maintained and not invaded by some 
object which never ought to have been there, and the presence of which 
could not possibly have been anticipated, makes this practice so perfectly 
safe, it has been so firmly established, that no passenger ought to be 
affected with a false kind of contractual negligence merely because he 
followed it. and, owing to an utterly unforeseen piece of negligence on the 
part of the Railway Company, was seriously injured. Before going, as 
phortly as may be, into the case-law, I will mention the philosophical 
ground of the doctrine of contributory negligence derived by philosophical 
jurists from Aristotle. The four categories of causation are — 

(1) The esaenoe of formal cause. That would, I suppose, in the 
present case, be the actual contract of the door with the arms of the plain- 
tiffs. 

(2) The necessitating conditions or the material cause. These would 
be the open door, and the arms of the passengers within its reach, 

(3) The proximate mover, the efficient oauee. 

[ 437 ] (4) The final oau^e, that for the sake of which the act was 
done. The last category has no bearing upon a question of this kind, being 
restricted, as 1 understand, to motive and therefore to the intentionad 
acts of sentient beings. 

The doctrine of contributory negligence resolves it?elf into the 
second and third categories and the determination upon all the faotors 
found existing within them of the question which of these faotors was the 
efficient cause? A plaintiff's act may make one of the necessitating 
conditions, and so be negligence. But to take it further and convert it 
into contributory negligenoe, it must further be found to have been the 
efficient cause of the accident. 

Then the text-book writers and the Judges have deduced a rule of 
practice, which may be roughly stated thus. Where there is negligenoe 
on both sides, the test to be applied in trying to find out which was the 
efficient cause is, who had the last chance of averting the accident? A 
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T86 


5 ] 


DULLABHJI 8AKHIDAS Q. I. P. RAILWAY OO. 84 Bom. 43fl 


73=S U 0. 
670. 


oonsi^erafcion, however, of the numerous oases giving rise to an enquiry iqqq 
into oontrihutory nag] igenoa will show that this rule, though sometimes AuG. 28 . 

of great use, cannot be ma^le universally applicable. In the present 
instance, since the plaintiff atanv rate could hardly in fairness bo deemed 
to have known that the door which injured bim was open, how was he to 
avert the accident? True ha had, in one sense, the last chance of doing 84 B 427=12 
so, but merely on the supposition that neither he nor the defendant knew H* 

that the danger existed. If the defendant knew that the door was open, 
it would be as fair to say that they should have stopped their train as 
that the plaintiff should have pulled in his arm. I apprehend that the 
application of the rule must be restricted to cases in which both parties 
or one party at any rata is in fact aware of the danger before the accident 
actually happens. I will now deal with some of the authorities, I take 
this opportunity of thanking Mr. Baptista for the great industry he has 
shown in collecting every case which has any bearing on the point, his 
ability in commenting upon them and the text-book writers and the zeal 
and thoroughness which he has shown in presenting his clients’ oases to 
the Court. I may frankly add that my [438] sympathies have been 
throughout and still are with the plaintiffs. I cannot help feeling that 
these poor men, doing what their fellows have always done with impunity, 
very naturally believe that they are entitled to the protection of the law 
when they find that, owing to an utterly unforeseen ooourrenoa, they are 
maimed for life or seriously injured ; and if the law should turn out to be 
against them, I still think that the sense of most average men would be 
with them on the general merits of their grievance. On the other hand, 

I can quite understand that the Company is obliged to lay aside all senti- 
mental considerations when a principle, so fat-reaching and of such vital 
importance to the conduct of their business, is at stake. But for that, I 
do not doubt that common humanity would have impelled them to offer 
iome compensation at any rate to these poor men whoso injuries, what- 
ever the strict legal rights of the parties may be, were, no doubt, caused 
by the Company’s negligent act. But a Judge has nothing to do one way 
or the other with sentiment. My duty is to find out, if I can, what the 
law enjoins and keep myself strictly to that. 

Now, it is a singular thing that, notwithstanding the millions and 
millions of passengers who have travelled over railway lines in England, 
and the doubtless innumerable instances of putting parts of their persons 
outside the carriage windows, the point I have to decide is absolutely, as 
tar as English Courts go, res Integra. There is nob a single reported case 
ot the kind. No passenger in England has ever sustained injuries in this 
way, or, if he has, has sued to recover damages from the Company for 
them. Two of the State Courts of America have considered the question. 

The Pennsylvanian Court has held that the Company is liable, where 
.the road is so narrow as bo endanger projecting limbs, unless the windows 
of the oars are so barricaded with bars as to render it impossible for the 
passenger bo put his limbs outside the window.” Neiv Jersey Railroad 
Oo, v, Kennard (1). Stripped of the rather ambiguous language in which 
the principle of liability is stated (which I quote from Beven), this amounts 
[439] to fixing the Company with liability in every case where the road 
is so narrow as to endanger passengers who may put their limbs out of 
the carriage. For the remainder of the qualification amounts to this only, 
that no accident could have happened. Of course, if the Company make 
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1909 iti impossibla for a pa^^enger to put his arm or han^ out of the -widow, he 
AUG. 28. could not pos=^ibly receive any injury by doing that which is, ex hypothesit 
““ impossible. Waiving that and going to the more intelligible grounl of the 

decision, it seems to me to really go all the way, and impose upon the 

* Company the duty of making acoidentf* of the kind impossible, or if the 

84 B. 427=12 Company oannot 3o that, then of imposing upon them liability for the 

consequences. If the brack is so wide that putting an arm or hand out of 
"^^”676* * window could nob bring about an accident, there could be no liability 

upon the Company, beoau'^e there could be no accident. But taking the 
sense of the decision, I think that it is clearly in favour of the plaintiffs. 
For what the Court fixed its mind upon was the risk to the passengers 
from a stand ing and permanent peril— the narrowness of the track. If 
the Company did not or could not guard against that, it was liable. A 
fortiori, it would be liable for a peril independent altogether of the width 
of the brack and against which it could guard. Such for example, as 
allowing a train to start on a double track with one of its doors wide 
open. Go the other band, the Massachusetts Court decided that there 
was no liability in such circumstances upon the Railway Company. That 
Court has adopted the rule, that if a passenger^s elbow extends through 
the window beyond the place where the sash would have been if the 
window had been shut, the passenger’s conduct would indicate suoh care- 
lessness as would disentitle him from recovering. Todd v. Old Colony &o. 
Railroad Co. (1). Upon this Boven comments ; " The point has not 

arisen in England, where thero is no rea'^on bo doubt that, should it, the 
Massachusetts rule would bo adopted.” Ar>d he adds that since the 
above was in typo, Simon v. London General Oiiinih^ts Company (2) and 
Base V. Lojidon General Omnibus Coynpany (3) have [440] been decided 
in acoordanoe with the above forecast. I entertain some doubt whether 
this is a strictly accurate application of the rulings in those two recent 
oases. In the first place, there appears bo mo to be a clear distinction 
between the oa <=0 of a man in a railway carriage travelling on an open 
traok, and that of a man on an onnibus, whioh, every one knows, has to 
thread dense traffic and frequently risk close shaving. Referred back to 
the general fundamental principle of negligence, it might be doubted 
whether the same kind of duty, or at any rate, a duty of the same degroCi 
is imposed upon persons rospootivoly so sibuatol. What might be ordin- 
ary and roa'^ouahlo care in the one case might fall far short of it in the 
other. A man on an omnibus knows that he will bo constantly at vary- 
ing di^tanoos from vobioles and pavement structures, that at any moment 
he may bo brought into almost actual contact with them. A man in a 
railway carriage does not know this. He expects — -every one expects — 
that the track distances will, on an open line, be maintained, and that 
nothing will come muoh nearer to him than the face of a passing train. 
Again, ho knows that in all ordinary oiroum^banoes that will bo some 
distance away from him, oerbainlv more than a few inches. This is a 
matter of common ovorv-day oxperi moe on whioh passengers, who are to 
he juilg'Hl by the stiudard of ordinary roa'^onablo care and prudenoo, may 
well claim to rely. That is one roa?on why I think the two omnibus 
oases do nob as fully make gool Beven’s forecast as that eminent writer 
dispoj^cd to think. Another reason is that in both those oases the 
Omnibus Company was found in fact nob to have been guilty of any 


(1) 89 Mi\a9. 207. 

(9) (1907) 23 T, L. K. 453. 
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738 



DDIiLABHJi 8AKHIDA3 V. G. I. P. RAILWAY CO, 



om. 


negligence at all In one case the passenger was actually within the 

limits of the omnibus and was injured by a proj.^ctioa from some struc- 
ture on the pavement. It was held ohad the driver could not have known 
of this, and. in taking the coarse he did, acted with perfect propriety. The 
resultant injury in that case had to be put down to unaverdable accident. 
In the Other case the passenger leant over the rail of fcde omnibus, 
and again id was held that the course the driver took was perfectly proper 

DO negligence at all on the part of the defendant 
LMlj Company. These case?, therefore, are distinguishable and the 
point 1 am to determine is. in my opinion, entirely res Integra, except for 
the American decisions. True, there is the great weight of Baven’s own 
authori^iy. The opinion of a text-book writer is noo binding on any Court 

mb where he IS of such eminence as Beveu. there can be little doubt 

that the expression of his opinion in this book has contributed to the 

absence of all claims like the present being formulated in the English 

Uourbs. Further, while I admit that Seven's opinion does nob bind me, I 
set a high value on it, as the considered opinion of a very profound and 
philosophical student of this particular branch of the law and an authority 

* i.. ^ ^1 r st eminence. The nearest case to this 

IS a Scotch case -Pirie v. Caledonian Batlway Company (1). There a 

woman seized with sudden illness put her head out of the carriage window 
ana was killed by a mail bag on an apparatus put up by the Company 
to give facilities to the Post Master-General for putting the mails on and 
ofi trams. The case was much relied on by the defendant Company, 
-out It appears bo me that, standing alone, it is about as favourable bo the 
one side as to the other. The Jury found for the Company, But it was 
never thought, I believe, that the decision went so far as to cover every 
case in which a passenger might pub his head out of a train wnidow and so 
sustain injuries. The facts were very special and Lord Adam’s direction 
to the Jury shows that the verdict really burned upon the reasonableness 
or otherwise of the manner and extent to which the Company had com- 
plied with the Post Master-General’s requisitions. Beven says; ‘‘The 
case must nob be stretched to the length of inferring that in all cases a 
passenger thrusting his head out of window will be disentitled to recover 
m the event of injury happening to him through doing so”, I confess 
that I find some difficulty in reconciling this expression of opinion with 
that v?hioh shortly preceded it, that a passenger putting his arm through 
the window does so at his own risk, and that there can be no doubt that 
the English Courts, should such a case come before them, would follow 
the rule of the Massachusetts Courts and disallow the plaintiff's claim. 

Adams v. Lancashire and Yorkshire Railway Go. (2) waa decid- 
ed on the ground that the injury was nob the necessary consequence of 
the Company’s negligence in leaving the door open. It was afterwards 
much reflected upon and has little bearing on the present case. 

In Gee v, Metroyolitan Railway Company (3), the facts were that the 
plaintiff got up and placed his band on the door in order bo look'oat at 
the lights of an approaching station. The door flaw open, the plain- 
tiff fell out and was injured. The case was argued on a rule before the 
Exchequer Chamber, and Kelly C. B. laid it down that there was not only 
evidence of negligence on the part of the defendant Company bub evidence 
of liability (which is a different thing) to go to the Jury ; further, that 
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1909 there was no question of conbribubopy negligenoe raised on the rule, so 
AX70. 28. that) was nob bo be considered. Martin B. tbcught that there was a 

question of contributory negligence which was properly left to the Jury, 
And his observations on the point are instructive. He relies a good deal 
- upon the railway being an under-ground railway, where there is little to 
84 B. 427— 12 look at bub walls, and also upon the windows being barred, thereby warn- 
Bom. L, R. ing passengers that there was danger in putting their heads or hands out 

of the windows. He says; “Therefore it seems to me that you cannot 
possibly shut out from the consideration of the Jury, whether or nob a man 
may nob do wrong and know that he is doing wrong in putting his head or 
hand out of the window." As I understand the gist of that learned 
Judge’s remarks, even had the passenger pub his head or hand out of the 
window, that would have been matter proper to be left bo the Juiy on 
a plea of contributory negligence and ought nob to have been withheld 
from the Jury as matter of law conclusively disentitling the plaintiff from 
recovering. The whole of Brett J.’s judgment is useful. Ha says *' was 
there evidence that it (i.e., the Company’s negligenoe) was the sole cause? 
Now that becomes scmewhat complicated. If during the plaintiff’s 
case an act of his was proved, which was so clearly contributory to 
the accident, that it would be UDrea'=onabl0 for any reasonable man to 


find to the contrary, and it that act was so clearly a negligent act that it 
[443] would be unreasonable in reasonable men to find that it was nob ne- 
gligence. so that any Court would, upon either of those points, immediately 
set aside a verdict of the Jury, finding the contrary of either, I am not 
prepared to say that the Judge might not then rule that the plaintiff had 
failed to put forward evidence upon which a Jury might find in his 
favour that the accident was solely caused by the defendant's negligenoe." 
Now this appears to me bard to reconcile with what had already fallen 
from Kelly C. B. and Martin B. For if merely putting a head or hand out 


of window is negligence of the kind indicated by Brett J., then that fact 
being proved, would justify a Court in withholding the question from the 
Jury and at once non-suiting tho plaintiff. This was what the Sootoh 
Court did in another case. In Toai v. l^orth British Bailxcay Company U)i 
the pureuer complained that while standing on the platform of one o^ the 
Company’s stations, one of their trains was set in motion, with a caniage 
door open, and that the door struck and injured him. The Court of 
Session non-suited tho pursuer on the ground that there was no relevant 
averment. This, however, was reversed in the Lords. I only mention 
this case, otherwise having no bearing cn my present enquiry, ae an illus- 
tration of tho length bo which the Scotch Courts will go in deciding 
upon the pleadings whether or not there are facts to bo laid before a Jury 
at all ; possibly, therefore, useful in considering whether, when the plain- 
tiff admits that be was travelling with a part of his person outside the 
oaniage, any injury to that part would entitle him to maintain an action 
for damages against tho Company. 

Richards v. Great Eastern Railway Company (2), is a case folloiviDg 
Gee V. The Mtiropohian Builway Conipat.!/ (3), and the two cases together 
seem to me to bo direct nuthoiity for this proposition and this proposi- 
tion only, that tho fact of a door being open on a brain Is evidence of 
negligence on tho part of the Company. 






uranam v. Aort/» Eastern hailtcay Ccinpany \^) was tb6 case Oi 
a guard on a dom inant railwa y, who sutYtirfl.l injiirifl^ t.o hi<; hwid 

(1) [1903] A. C. 852. (1878) L, B. 8 O K 161 
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from a post on tha servient railway while looking out in tha discharge of 
his duty. Tha ground of the deoi-ion against the dafandant Company was 
the Jury's finding of fact chat tha past was put up in a position dangerous 
to a guard whose duty it was to look out of his van. It cannot ba infer- 
red from this that tha decision or the Juiy’s verdict would have been tha __ 
same had the guard been under no obligation to look out. Passengers are 3 I B. 127=12 
under no such obligation. But read with soma of Baven's own observa- Bom L. B. 
tions on the Scotch case of Pirie v. Gahdonian Eailwai/ Company (1), an 
impression may be created that a Company is bound nob bo construct its 
track in such a way as to ba a trap for unwary passengers. So that were 
an injury occasioned to a passenger whose head or arm was out of the 
window by some etruoture on the track, which came very close bo the 
window, and could fairly ba regarded as a trap, it would appear that 
Bevea would qualify, or might qualify, the opinion he has expressed 
against the right of passengers, who extrude any portion of their parsons 
from the carriage, to recover for injury. For this rule must be uniform 
and reducible to a definite principle if it is to be a rule at all. It could 
not be a rule, and yet susceptible to modification in such oases as Beven 
suggests. Nor would its application in such circumstances, as far as I can 
see, be helped by adding that if the Company built a line full of such 
traps, its construction as a whole would be deemed to be negligent and 
careless. For, ex hypothesit if the passenger did not put any part of his 
parson out of the window, no number of such traps, no degree of propin- 
quity could possibly cause him an injury. These appear to me bo be the 
only cases which have anything like a direct bearing on the present ques- 
tion. V 


Dublin, Wicklow, and Wexford Railway Company v. Slattery (2) de- 
cided that there was evidence to go to a Jury on a disputed question of 
fact, though several of the learned Judges of appeal thought that on the 
facts alleged by the plaintiff himself there was nob. The plaintiff was cross- 
ing the line at a place where this was forbidden. He was caught and kill- 
ed by the inooming express. Theiexpress was bound to whistle, and the en- 
gine [445] driver swore that he had whistled twice, other servants of the 
Company supported him. The plaintiff’s evidence was that if the whistle 
had been sounded they must have heard it but did not. Apart from that, 
the point of interest was that where there was evidence that notwithstand- 
ing the Company had put up warnings and prohibitions, these were con- 
sistently disregarded, and no effort was made to enforce them, that too 
was evidence to go to a Jury. In this case the defendant Company 
contends that it put notices in the compartments with the words “Do not 
lean out of the window” legibly written in English. Evidence too has 
been given that the guards of the Company frequently tell passengers who 
are leaning out of window not to do so. 


In Hanson v. Lancashire and Yorkshire Railway Company (3) the 
plaintiff was injured while sitting in his carriage by a projecting piece of tim- 
ber which was being carried on a passing goods train. The timber was load- 
ed on a truck secured by a chain only, and not in the best way by stan- 
chions. The question was whether tha plaintiff had successfully proved 
negligence. The mere happening of the accident was thought not to be suffi- 
cient. That early doctrine was founded on a decision of Lord Denman in 
Oarpue v. London and Brighton Railway Company (4). In some cases res 

; 
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(2) (1878) 3 App. C%9. 1165. 


(8) (1872) 20 W. E.297. 
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ipsa loquitur, the accident may be of such a nature that negligence may be 
presumed from the more occurrence of it. But when the balance is even 
the onus is on the party who relies on the negligence of the other to turn 
the scale. That is now, I think, the accepted rule. And here while the 
swinging door might be thought at first to be a strong instance of res tpsa 
8* B. 427=12 hho Company’s defence has to be taken into account. It then 

Bom. L, R. appears that if that defence is sound, it was not the open door which was 

the cause of the accident at all, but the fact that the passengers were out- 
side and not inside their carriages. If they had been inside the door might 
have swung as it did and done them no harm. Had the door struck the 
compartments and so caused injury to the passengers inside, then indeed, 

I think, that the Company would have had to admit that [446] res ispa 
loquitur and would have found it hard to plead that there was no negli- 
gence on their part, which being the cause of the accident rendered them 
liable to the persons injured. 

The next case cited by Mr. Baptisba is CooHea v. Midland Qreat 
Western Rathvaq oj Ireland (1). Here the Company kept a turntable 
unlocked and therefore dangerous to the children near a public road. The 
children obtained access to the turntable through a well-worn gap in a 
hedge which the Company were bound by Statute to keep in repair. A 
child playing on the turntable was seriously injured and it was hold that 
there was evidence of actionable negligence on the part of the Railway 
Company. It was found that there was a gap in the hedge although the 
Company were bound by Act of Parliament to maintain the hedge, but it 
was also held that this mere breach of the statutory obligation was not 
the effective cause of the aooidont. 

David v. Briiannic Merthyr Coal Company (2) was a case under the 
Coal Minos Regulation Act. and the Court held that a breach of the 
statutory duties imposed by that Act rendered the defendant Company 
liable for negligenoe without special proof of particular personal negligence. 
But there the injury was directly caused by the broaoh of the obligation. 

In McGaioley v. Furness Railway Company (3) it was hold that the 
plaintiff, a drover who was carried free at his own risk, according to his 
contract with the Company could not recover for an injury, although it 
was alleged to have been caused by the 'gross and wilful negligence of the 
Company. The principle of this decision may bo extended to such a case 
as the defendant Company hero rolies on ; for if it be truly a part of the 
implied agreement botwoon passengers and the Company that the former 
are to bo carried insido and not outside tbo carriages, then it appears to ni8 
that if blioy insist upon putting themselves outside the oairiagee they do 
so at their own risk like the drover MoCawley save only that he consented 
^ take all risks inside or outside the carriages in which ha was travelling. 
This [447] decision brings into strong relief tbo contractual basis of the ' 
respective rights and liabilities of passengers and carriers. And it goes soma 
way at least towaids confirming the defendant’s contention, that in qci6S- 
tions of this kind, no liability at all oan bo fixed on the Company which 
they did not contract themselves into. 

Cro^:cr V. banks {i)v!t\s a ease of a girl employed in a so3a water 
manufaotory. She was injured by tbo explosion of a bottle. She had been 
waruec to wear a ir.a-k and suoh masks wove provided. Novortheless, the 
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to pub on the protacbing mask. This case is oibe^, T suppose, bo show that 
the defendant Company here cannot evade liability on the ground that 
they bad pub up notices warning passengers not bo lean out of the windows, 
and had also barred fhe windows. It was said by the Master of the Eolls 
in giving judgment that the precautions which the defendant had taken 
showed that he was aware of the danger. And an argument from that is 
directed against the Company. It was held nob bo be contributory negli- 
gence on the part of the plaintiff that she had refused to obey the caution 
and avail herself of the protection of the mask. So here, I suppose, it 
might be contended that it was nob contributory negligence on the part of 
the plaintiffs to disregard the notice in the carriage and ignore what was 
implied by putting bars across the window. But I do nob think that the 
analogy is very close, or the authority directly in point. Much in Grolcer v. 
Banks (1) appears to have turned on the bender age of the plaintiff. Further, 
it does not appear to have been decided on the basis of a strict and defined 
contractual relation. 

Blt/ih V. Birminoham Water-works (2) was a case of injury caused to 
to the plaintiff by the' bursting of soipa of the defendant’s pipes under 
pressure of extreme cold. I do not think it has much bearing on this 
question. It was cited, I believe, in support of the same general argument 
as that which was founded on the preceding case. The judgment of Alderson 
B., however, [448] contains the general definition of negligence which has 
met with the approval of subsequent text-book writers, and on which the 
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plaintiffs here rely. 

In Wakelin v. London and South Western Railway of Ireland (3) it 
was held that, assuming there was negligence on the part of the defendant 
Company, there was no evidence to go to a jury connecting that negligence 
with the death of the man killed at the level-crossing. There are 
weighty observations by Lord Watson in giving judgment which, I 
think, I mav quote with advantage. ‘’It appears tome that in all such 
oases the liability of the defendant Company must rest upon these facts,— 
in the first place that there was some negligent act or omission on the 
part of the company or their servants which materially conhribubed to the 
injury or death complained of, and, in the second place, that there was no 
contributory negligence on the part of the injured or deceased person. 
But it does not, in my opinion, nec 0 ‘=sarily follow that the whole burden 
of proof is oa^t upon the plaintiff. That it lies with the plaintiff bo prove . 
the first of these propositions does not admit of dispute. Mere allegation or 
proof that the company were guilty of negligence is altogether irrelevant; 
they might be guilty of many negligent acts or omissions, which might 
possibly have occasioned injury to somebody, but had no connection what- 
ever with the injury for which redress is sought, and therefore the plaintiff 
must allege and prove, not merely that they were negligent, but that their 
negligence caused or materially contributed to the injury." Now, apply- 
ing those observations to the facts here, we may go so far as to hold that 
the plaintiff has proved an act of negligence which (apart from the strict 
oontraotnal relations set up by the defeu'lant) materially contributed to 
the iniury. But if it only contributed “materially” or, for that matter at 
all, because of a breach on the plaintiff’s part of his contractual obliga- 
tion to remain inside the carriage, if apart from that breach there 
would have been no material contribution to the accident by the 
defendant because there could have been no accident at all, th e 

(1) (1883) 4 T. L B. 324^ (8) (1886) 12 App. Gas. 41. 

(9) (1866) 11 Ex. 781. 
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bearing of these remarks, afc any rate so far as they might bo [449] sup- 
posed to favour the plaintiff, appears to me bo be entirely ohanged. 
Lord Wat'^on goes on — " If the plaintiff’s evidence were sufficient 
to shew that the negligence of the defendants did materially contri- 
bute to the injury, and threw no li^ht upon the question of the injured 
party’s negligence, then I should be of opinion that, in the absence of any 
counter-evidence from the defendants, it ought to be presumed that, In 
point of fact, there was no such contributory negligence.” Those remarks 
were made with reference to the facts of that case. The man who was 
killed was found dead on the line, and no one knew how the accident bad 
happened. But that is not the case here. For the Court is in full posses- 
sion of every fact. The Court knows exactly how this accident happened. 
It happened owing to two contributing causes : the door of the down mail 
being open, and the arms of the plaintiffs being out of the windows of the 
up local. The only question, therefore, hero is whether the latter oiroum- 
sbanoe is to be taken as the efficient cause of the accident ? There is no 
question here of the shifting of the onus of proof, which *was the point 
most debated in Wakdin v. Lonion^and South Western ’Railway of Irt- 
land (l), for all the facts have been virtually admitted from the com* 
menoement, excepting, of course, the manner in wh-oh the door came to 
be opened, and the precise extent to which the plaintifT’s limh^ protruded. 

In Cockle V. London and South-Eastern Railway Company the 
Judges appear to have taken different views of the liability of a railway 
company, in such oironmstancos as were there disolo'^ed. This, howeveri 
was the case of an alighting passenger, and different principles apply, I do 
not think it needs any further notioo. 

Now if I turn to some older oases, I 6nd that Parka B. laid it down 
in Bridye v. The Grand Junction Railway Company (3), approving BnWar- 
field V. Forrester (4). ” there may have been negligence in both parties, 
and yet the plaintiff may be entitled to recover. The rule of law is laid 
down with perfect oorrnotnoss in the case of Butterfield v. Forrasler (4). and 
that rule is, that, [450] although there may have been negligence on the 
part of the plaintiff, yet, unless he might, by the exercise of ordinary care, 
have avoided the consequences of the defendants' negligence, he is entitled 
to recover: if by ordinary care he might have avoided them, be is the 
author of his own wrong. That is the only away in which the rule as to 
the exercise of ordinary care is applicable to questions of this kind.” 


In Scott V. London Dock Company (^) it was held in the Exchequer 
Chamber by a majority of the Judges that "in an action for personal 
injury caused by the alleged negligence of the defendant, the plaintiff must 
adduce reasonable ovidonoo of nogligonoe to warrant a Judge in leaving 
the case to the jury. But where the thing is shown to be nnder the 
management of the defendant or his servants, and the accident is such as 
in the ordinary course of things does not happen if those who have the 
management use proper care, it aflords reasonahlo evidence, in the absence 
of explanation by the defendant, that the accident arose from want of 
care. Arguing from that oa'^e, which was a dockyard case, where an 

inspector was injured bv six bags of stuff falling on him, the plaintiffs 
Height, I suppose, say that hero the door of the down mail was in the 
Dcanagomeut of the defendants, and that what happened was what floes 


(1) (IflSG) n App. Oas. 41. 
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nob ordinarily happen, and so forbh. Bub albhough I sea bhab argumenbs 
of bhab kind may be diawn from many of bhesa oases, I miss in all of 
bheni the one point of identity with the present case which I so anxiously 
seek. These are nob oases founded on the oonferaobual relation of the 
defendant to the plaintiff and the resulting obligation to do certain things 
and avoid doing certain things, and not others, which are not in the scope 34B. ia7aBl2 
of the risk fairly raised by the understood terms of the contract. Bom. L. B. 

I might indefinitely extend this examination of the case-law. "^^*76** 

I have carried it this length rather to satisfy the plaintiffs and leave 
them no room bo think that the Court has not given the fullest and 
most careful attenion to every point in their case, than for any prao- 
tloal use, to which I feel I shall be able to put [451] it. For, 
after studying these and many other cases, as well as the dicta of 
the text-book writers, the point I have to decide appears to me to 
remain precisely where It was— unamplified, unilluminatod. We have 
these facts. Passengers in this country habitually and almost universally 
travel with their arms thrust out of the windows of their crowded com- 
partment ; nob infrequently they thrust their heads out too. When they 
are sitting by windows it is almost impospible for them to help resting 
their arms on the sills, and when they do this some part, ab least, of 
their arms must project outside the limits of the carriage. Before the new 
type of carriage was introduced, they could do this, in reason, with perfect 
safety. For other projecting parts of the carriages would have afforded 
them complete protection against such an accident as has overtaken these 
unfortunate plaintiffs. But with the new type of corridor car the condi- 
tions have changed. There is nothing outside the oar to shelter limb? 
against passing objects. So far, then, as the simple rule of observing 
ordinary care goes, the plaintiffs may quite fairly claim to be within it. 

Indeed, as I have said, any number of passenger might do what thost 
passengers did any number of times and come to no harm. 

But although they may do this at their own risk and usually with 
impunity, ought they to do it, and if they do lb, and are injured, can they 
make the Company liable bo compensate them ? The Company has put 
up notices forbidding passengers to ** lean out of the windows.** Audi 
think that no distinction oan#fairly be drawn to the Company's disadvan- 
tage between leaning out ** and putting arms or heads out. 

Again, the Company have placed bars across these windows The 
bars are not close enough to prevent passengers protruding their arms. 

But they would be a warning. Men of sense might suppose that the 
Company would not bar the windows were there no risk at all, if travellers 
chose to loll out of them. Again, whatever may be said of the limits of 
reasonable care and prudent conduct while the train is running on an 
open track alone, the conditions are changed as soon as another train 
crosses. Ordinarily the most rash and curious English traveller, who, as 
[482] long as there is no apparent risk of that kind menacing him, will 
lean out of window to admire the view, instinctively draws himself well 
within the compartment while another train is passing. True he has 
every reason to believe that nothing on that train will reach his carriage 
window ; he may rely upon the Company seeing to that. But however 
that may be, instinct seems to side with the strict rule of contract and 
remind him that be ought to bo inside and not outside his carriage. For 
no human foresight and care are infallible. Such an accident as an un- 
fastened door is always a poaiibility — a remote possibility. But the 
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1109 English traveller would not take the ohanoe. He would alcuost oertalnly 
aua, 28. draw back into his carriage the moment ho knew that another tram was 

about to pass him. Indians are differently constituted. They have not, 

perhaps, had the same amount of experienoe, and the conditions lOf 
_• travelling by train in this country are difierent from those which obtain 
84B.4a7ail2 in a country like England or America. So that perhaps the same instinct 
Bom. L. R. self-preservation has not yet been developed in the average Indian 
“mV’ passenger. But is the Company to know and reckon with this ? The 

poinb is of vital importanoo to bbo defondanb Company and to all railway 
companies in this country; it is essential that they should have a clear 
decision upon it— a decision, too, upon the principle for which the 
defendant here contends. The true issue comes to this— is the defendant 
Company liable for injuries caused to any part of a passenger which is out- 
side the carriage in which he is travelling ? To decide the case upon any 
other ground, any ground less sharply deBned than that, would defeat the 
object with which alone, I believe and hope, the defendant Company has 
contested the plaintiffs' claims. In my opinion the defendant is not 
liable I cannot whittle away the principle of this decision by any 
qualifying words. It must stand or fall upon its own principle. And 
that nrinVplo, if it be good law, would set all questions of this 
kind for ever at rest. If Courts attempt to reBne upon it by qualifying 
words and phrases such as that passengers may extrude their llmbj 
mason, or anything of that kind, there will be no end to disputes. 

But if it be once held that a passenger has no right of action against a 

railway Company for injuries suffered to any part 

[453] tarily placed at the moment the injury was inflicted outside the 
carriage, all future uncertainty is dispelled, and I do not doubt a vast 
amount of litigation will be averted. I cannot allow, if the prinoiple is 
sound, that a passenger is in any better case if ha puts half an inch dWs 

person only outside the carriage, than if he puts a yard 
If anv distinction of that kind are admissible at all, I should say at onM 
that this is a case in which the plaintiffs wore entitled to the full benefit 
of them. I do not believe that even the second plaintiff was standi^ 
outside the carriage as the defendant conteuds. I am quite prepared to 
accept his own account of the manner in which he came to be so seriously 
hurt I do not attach any weight to the evidence led by the defendant 
Company to prove that he had opened the door and was 
virtually his whole arm outside the carnage. I do not think the witee^ 
who speak to this would have been in the least likely to have oose^ 
what the second plaintiff was doing. Besides, had he been ro 
with the door open and facing the approaching tram, I oan hardly beliMa 
that he would not have noticed the swinging door and withdrairo him^t 
into safety. The case of the first plaintiff is plain. I have no ‘“J 
he has spoken the truth. I am quite prepared to accept ®tory and tes 
brother’s measurements. I will take it to be the fact that his am ^ 
not more than five inches or so at mo^t outside the window Aooordlng te 
the principle upon which I am deciding, that makes no difference at a^ 
His arm ought not to have been outside at all, not the fraction of an men. 
Now. aooopting the principle ns the basis of this rule of law, 
ger must travel inside and not outside his compartment, and the^ore inai 
if he does travel outside, ho does so entirely at his own risk anu ina 
Oompany oAnnob ba ha\'^ (or an/ lujiiry whiob ha suffafS 

soquenoe, ilj ooma'i'bi bh\s, iojuraJ owinj 
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putting any part of his person outside his carriage is guilty of contributory 
•negligence. And it viould follow that where the plaintiff admitted that ha 
^ injury in this way, no matter what negligence there 

might be on the part of the Company, he would have no case to lay before 
a Jury. The Judge would be bound to enter a verdict [46i] for the 
defendant on the pleadings. And that I take to be the true law, notwith- 
standing the apparently conflicting dicta of many of our most eminent 
Judges, to which I have already referred. Supposing I am wrong here, and 
that this IS a case which in England ought to be left to a Jury, then the 
further question would arise, whether the accident was caused by the 
negligence of the plaintiff in putting himself in a position of risk, or to 
t e negligence of the defendant. In this particular case were that ques- 
tion to be tried by me as it would be tried by an ordinary Jury, I should 
hesitate long before I decided that the plaintiffs were not entitled to com- 
pensation. I am pretty sure that any average English Jury would find 
that they were. And if I were not bound by any rule of law such as I 

have enunciated, which restricts the Company’s liability for accidents to 

such as happen to passengers inside their compartments, were I merely to 
treat the case on general principles of ordinary prudence and average 
oondnot, I think that I should find that the accident was caused by the 
negligence of the Company, and not by the negligence of the plaintiffs. I 
do not feel at liberty to give effect bo that strong leaning of my own mind, 
cannot resist the conviction that the principle upon which the defence 
o this claim is based, is the true principle. And while on the one hand 
^ i.?***^ appear to work great hardship on these unfortunate men, on the 
other any derogation from it (if it really be the law, as I believe that it is) 
would expose all railway companies to unfair risk, harassment, and 
expense. There are two sentimental sides even to this particular case, 
though railway companies are little in the habit of expecting, still less of 
receiving, sentimental indulgence, 

I must therefore hold, looking to the peculiar obligations under which 
a railway company lies — essentially, as I understand, contractual obliga- 
tions that their liability in these two suits is dieoharged by the admitted 
facts that the injuries complained of could not have been suffered had the 
plaintiffs remained inside the carriages in which they were travelling. It 
therefore becomes unnecessary to go into the question of damages. Look- 
ing to all the circumstances of the case, bearing in mind that it is a nev? 
point upon which the plaintiffs might very reason- [465] ably have expected 
in this country, at any rate, to succeed, looking too to the injuries they 
have suffered, 1 think that it will be fair while dismissing their suits against 
the* defendant Company to leave all parties to bear their own costs. 

Attorney for the plaintiffs ; S. B* Mehta. 

Attorney or the defendants : Messrs, Little & Co. 
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" 31 B. 135 (—6 1. G. 619=12 Bora. L. R, 368.) 

APPELLATE CIVIL. ^ • 

Btfore Mr. Justioa Ghandavarkar and Mr. Jusliaa Knight. 

Gadigeya, ADOPnvE FATHER Adiveya Hirbmatu (ofiffinal PLainiii)t 
Appeiiant, v. Babaya bin Malhaya Bapati and others 

(original DeJ$ndantt)t Eeipond6ni$* 

[7tjh February, 1910.] 

Rigulaiion 11 oj 1827, section 31 — CasU question — Oivil Court j urisdioiion—Suit to6e 
declared Ayya oj Htremaih and to restrain dejendani j roin so styling himseij. 

The plaintifi sued to obtain a deolatation that ha was entitlod to the fata and 
privilogaa appertaining to the Hireinathat Kanialapuc by reason ol bis tula to 
be called the Ayya oi that Hiraixiath, and lo obtain a perpetual injunotion to 
restrain the defeudant from using the name ol**Ayya ot lliremath/’ The 
plaintill’a complaint Nvas that the defendant had assumed a name to which the 
pUinUfl had the exclusive right, and that that assumption would enable, as it 
had enabled, the defendant to attract to himaelta large numV ec of the plaintin'a 
foUowots. ana thereby appropriate to himself ffloa, vrhioh would otherwise have 

been paid to the plaintitl. 

Ueldt that it was a claim to a caste ofSoa and to be entitled to perform the 
honorary duties of that office ot to enjoy oortain ptiyilegea and honors at the 
hands of the mambere of the ciste in virtue ot that office, it was a o.^3te ques- 
tion not cognizable by a Oivil Court. 

livid, also, that the fact that theta had bean no allegation of any apeoiao 
damage by reason ot the assumption by the delendint of the name ot Ayya of 
lliremath, anu also the admission that allot all the result ol the aasumption of 
that name would be merely to enable some of the followers of the plaiutifl to 
go over to the defendant showed that what the parties bad bean lighting ffir was 
tuoroly a question of dignity under the covet oi a religious office If the 
Court were to interfere in such oases, it would be merely assisting one patty at 
the expense of the other and oompelling the casta or the sect to follow one ' 
spiritual leader in preference to another. 

Appeal from bbe deoision of A. D. Brown, Assisbanb Judgo oi Dhw- 
wur, oonbrming the decree passed by B, G. Bbadbbade, Firsl Glass Subor- 
dinate Judga ab Dharwar. 

Suit bo obtain a deolarabion bbab bhe plainbiS being the Avi/n of bba 
Hirtmaih ab Kamalapur was alone enbibled bo the tees, &o., of Iiir$inaik 
and for a perpetual injunobion restraining bho defendant from using bha 
surname of Lltremaih, 

There was at first no math at Kamalapur. The people of bha TiUaga 
bherefore repaired bo the adjoining village of Malapur and paid bhoir rospeobs 
bo such Ayyas there as they obose. Labberiy the people founded a mo4h 
and installed a predecessor of bha plainbiff as bho Ayya of the KtrdTaolfc. 
Ib appeared bhab a second math was started and a predecessor of bha defan- 
danb was installed as its Ayya, 


In 1905, the plalntill filed this suit. 

The Subordinate Judge found that bho subject matter of tha suit 
could bo adjudicated upon, excepting as regards the declaration about bha 
privileges and dignities atbaobad bo the He further bald that 

bha plaiubifi's claim was time- barred ; and that tba plambiQ was nob au* 
titled to any relief. 

On appeal the lower appellate Court oame to the aamo result, holding 
bhabjthe suit was maiubaiuable in a Civil Court, that the plaintiff was nob 
entitled bo bhe ofiioa of Ayya of Hinmath ab Kamalapur ; bhab bha aUi® 
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■was not* in bima ; and bhafa bho defendant had the right to use the surname 
Eiremath, 

The plaintiff appealed bo the High Court. 

Jayakar with di'. B. Chaubal, for bho appeilanb. 

Branson with D. A. Kkare, for respondents Nos. 1, 2. i and 5. 

CuaNDAVArKar, J. : — This was a suit brought by bho appellant to34B.466s6 
obtain a deolarabion that he was entibled bo the fees and privileges 1. 0- 619=12 
appertaining bo the Hiremabh ab Kamalapur by reason of his title to 
be oalled the Ayya of that Hiremabh, and he asked for a perpetual 
injunotion io restrain the defendants from using bho name [457] 

Ayya of Hiremabh”. The Subordinate Judge, First Class, at 
pharwar, ■who tried the suit, raised several issues, the first of which was. 

Whether bho matter in dispute in this suit cannot be adjudicated upon 
by a Civil Courb.” His finding upon that point was that the subject- 
matter could ” be adjudicated upon excepting as regards the deoiaiation 
about the privileges and dignities attached to the Hiremabh,” Ho held 
that, so far as those privileges and dignities were concerned, the question 
raised was one relating bo ” caste ” within the meaning of the Bombay 
Regulation II of 1827, section 21. 

In the appeal Court the learned Assistant Judge disposed of the case 
on the following issue : ” Whether the plaintiff was entitled to the office 
of Ayya of Hiremabh at Kamalapur.” His finding on the evidence, on 
that issue, was in the negative. He held upon the evidence that the plain- 
tiff had nob proved an exclusive right to the name olaimed by him. 

Before us Mr. Jayakar in support of the second appeal contends that 
the issue raised and decided by the Assistant Judge had nob been raised 
in the Court of first instance ; and that the suit, having been brought by 
the plaintiff owing bo the usurpation by the defendants of a name to which 
the plaintiff alleged he had an exclusive right, foil within the jurisdiction 
of the Court, on the well-known principle of law that an unauthorized 
use of the name of one person by another gives a cause of action to the 
former, where the use is calculated bo deceive and inflict pecuniary loss. 

Now, the law on the point so raised is clear. It has been laid down 
by the House of Lords in Earl Cowley v. Countess Cowley (1) where Lord 
Lindley at p. 160 says ; “ The law on this subject has been examined in 
a very instructive note from the pen of the late Mr, Waley in 3 Davidson’s 
Conveyancing, pt. I, p. 283, 2ad Ed. The judgment of Tindal, C. J., in 

Davies v, Lowndes (2) and of the Privy Council delivered by Lord Chelms- 
ford in Du Boulay v. Du Boulay (3) leave uo doubt about it. Lord 
Chelmsford in Du Boulay v. Du Boulay (3) stated that * in this oounbry 
we do [4i^8] not recognize the absolute right of a person to a parti- 
cular name to the extent of entitling him to prevent the assumption 

of that name by a stranger.’ ' The mere assumption of a name 

which is the patronymic of a family by a stranger who has never before 
been oalled by that name, whatever cause of annoyance it may be to a 
family, is a grievance for which our law affords no redress’.” 

The question, therefore, is whether any damages have been incurred 
or not. In examining the case from that point of view it must be re- 
membered that, closely scrutinized, the plaint in the present case does 
not afford any clear indication that what was complained of was the user 
of a name by the defendant in a manner calculated to deceive any one. 


(1) [1901] A. 0. 410. 

[%) I Biag. N. 0. 69? at p. 610. 


(6) U869) L. B. a P. 0. 460. 
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ifilO When W0 read fche summary of the plainti as given by the Subordinate 
ir2®. 7. Judge, vpho tried the ease in the first instance, it appeared to us that what 
— ^ ' the plaintiff complained of was trespass on plaintiff's property by the de- 
AfPBiiiiATB fendant. It appears that it was under that impression that the Subordi- 

nata Judge decided the first issue raised by him partly in favour of the 
84 B. 45B=8 plaintiff. But Mr. Jayakar has candidly admitted before us that, so far as 
, I. 0, B19*=12 any property is oonoerned, there has been no trespass by the defendants 
Bom. h. R. upQij plaintiff’s right ; that all that the plaintiff complains of is that 

the defendant has assumed a name to which the plaintiff has alone ex- 
clusive right ; and that that assumption will enable, and has enabled, the 
defendant to attract to himself a large number of the plaintiff*B followers 
and thereby appropriate to himself fees, which would have gone into his 
(plaintiff's) pockets. When the case is thus put, it resembles Murari v. 
Suba (i). It is a claim to a caste office and bo be entitled to perform the 
honorary duties of that office or bo enjoy certain privileges and honours 
at the bands of the members of the caste in virtue of that office. That is 
a caste question, not cognizable by a Civil Court, The fact that there 
has been no allegation of any specific damage by reason of the assumption 
by the defendant of the name of Ayya of Hiremath, and also the admis- 
sion that, after all, the result of the assumption of that name would be 
merely to enable some of the followers of the plaintiff bo go over to 
the defendant, show that what the parties have been fighting for is 
[489] merely a question of dignity under the cover of a religious office. 
If we were to interfere in such oases, wo should be merely assisting one 
party at the expense of the other and compelling the caste or the sect tc 
follow one spiritual leader in prefeienoo to another. We think, therefore, 
that the point raised by Mr. Jayakar, namely, that the suit is lor damage 
incurred by his client by reason of the unauthorized use by the defendant 
of the name, to which the plaintiff alone is entitled, does not arise upon 
the pleadings. 

On these grounds we confirm the decree with costs. 

Pdcrcs $oniirrMd, 


94 B. 4S9 1=12 Bom. L. R. 366=6 1. C. 623). 

APPELLATE CIVIL. 

B$Jore Mr, JusUce Ghandavarkar and Mr, JuiiU$ Knighi, 

PiROJSHAU BiKUAJi AND 0}itih.us\original Caucalors Nos, 1, 2 
and 3), AppellaniSt v, Pksionji Mkrwanji (original Applioant)t 

B6spondeni,^ 

[22nd February, 19iO.J 

irotaieand ildminisiraffou Aci (F ii/ 1331), sdcD'o/i 81 — Imian Ad (X q/ 

1865), Jt'd/oti 260 — Will— Probate — — ifi/srcsi jpossfitf d 6y tAs oaoiclcr. 

The proviBioDB oi leotioa 81 of tbo Pcobato and Admioidiration Aot, 1881 
(which correspond with ihoae of Beoticn 250 of the Indian Saooe&sion Aot* 1866) 
enact that ibe interest which entitles a person to pat in a oavaat most bo an 
interest in the estate oi the deceased person, that ia, there should bo no diipoto 
whatever aa to the title of the deceased to the estate, but that the potoon vho 
wishes to come in as ibe oavoaloi must show lome iuterost iu the eotato dehtod 
^ from the deceased by inheiitanoo or othoiwiso. 

* Appeal No. 28 of 1909. 
il) (1888) 6 Bom. 798. 

lig 
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Abhiram Datt v. Oopal Dass (1) followed. 

[Rel. 30 I. 0. 842.] 

Appeal from an order passed by B. J. Varley, Disbriot Judge of Surab. 
Prooesdings for probabe. 

This was an application by Pesbonji bo bake out probate of a will 
made by one Meherwanji Bomanji. 

[i60] In the proceedings that followed caveats were filed by four 
persons of whom the appellant Pirojshah claimed a share in some of the 
property which the testator had disposed of claiming it as his own : and 
the other two claimed that certain property disposed of by the will was 
mortgaged by them to the testator who had treated it as his own. 

The preliminary question that arose in the lower Court "was whether 
those three persons were entitled bo come in as caveators at all. The 
District Judge held that they were not on the following grounds ; — - 

^ It ap^ars that oaveitor No. 1 is mentionad in paragraph 10 of the will as having 
an mtereat m certain joint property, or rather the surplue whioh might remain after 

tw- oharges. The other oaveatorg are only inteceated to 
this fiifcent that they have Iitigationa pending with the deceased testator. 

The Engliah pcaotioa aa to caveats ia regulated by Statute 20 and 31 Victoria 77 
section 63 and tuleg thereunder framed t For obvious reasons the validity of a will can 

wuYurnnnn “ limited olass of persons— relations benefloiarias under the 

Will propoandod aa a former will, eto. 

diBDaVa wn7rw n-" also had lattera of administratioa granted to him cannot 

dispute a will (William s Law of Executors pages 279-280). 

Procedure as to ‘Caveats* does not appear to have been in any way 

Sn«e«fnn^I bhe Probata and Administration or 

doeTfbl 7 Nor as argued by opponent's pleader 

mftkft plaimiog to be interested after entry of caveat ipto facto 

CR? “oontentinus" Of. sections 253 and 2B3A of Act X of 18C5. nor is 

eBtaWUT?.^^ im^rativo until the locut standi of the caveator, if challenged, has been 

® io , oaveator as mortgagor has no locus standi, 1. L. R. Calcutta XIX 

P*,»» refers to mortgagees. * 

rpii.* J'P VI, pages 439 — 460 decide that an attaching creditor may oppose 

and the remarks of Field J. seem to go beyond the English 
wft oaveators are concerned, there is no interest of theirs which 

^ prejudicially aSeoted by the grant of Probate to an Executor 
with whom the existing litigation would bo carried on. 

issued under sootion 250 calling upon persons 
in» *lV‘ u mterest, does not estop the propounder of the will from ohalleng- 

1 oaveator, nor make the proceedings “ooatsntious.** 

[461] The caveators appealed. 

L, A, Shaht for the appellants : — The appellants have an interest 

enough bo contest the will. The will contained recitals against the ap- 
pellant s interest, which if allowed, would be evidence of title. See 
Nobeen Ghunder Sil v. Bhohosoonduri Dahee (2). Even attaching creditors 
and mortgagees of the estate of a deceased person, are held to have int«« 

rest to op^se a will': See Kishen Dai v. Satyendra Nath Dutt (3) ; Kashi 
Ghundra Deb v. Gopi Krishna Deb (4). 

N. K. Mehta, for the respondent A person who is entitled to on- 
pose the grant of probate to a will must derive his interest from the tos 

(l“^ Dass v, Gopal 
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Further in proceedings for grant of probate, Courts cannot go into 
questions of title : Ochavaram Nanahhai v. Dolatram Jami$tram (1). 
See also Rahamtullah Sahih v. Eama Eau (2). 

In the cases relied upon by the appellants, the caveators had no in- 
terests adverse to the testator. 

Shah was heard in reply. 

Chandavabkar, J. : — We think the case falls within the principle 
of Ahhiram Dass v. Gopal Dass (3). The provisions of section 250 of the 
Indian Succession Act, X of 1865, and section 81 of the Probate and Ad- 
ministration Act, V of 1881, are that the interest which entitles a person 
to put in a caveat must be an interest in the estate of the de« 0 ased per- 
son, that is bo say. there should be no dispute whatever as to the title of 
the deceased to the estate, but the person who wishes to come in as 
caveator must show some interest in that estate derived from the deceas- 
ed by inheritance or otherwise. That is the construction which the Cal- 
cutta nigh Court has put upon the section in the case above referred to, 
and that seems to be in accordance with the language of the section 
itself. In the present case caveator No. 1 claim? adversely to the alleged 
testator. Ac- [462] cording to the latter, the caveator has no interest 
whatever in the property. But according to caveator No. 1, he and the 
alleged testator were sharers in the properties concerned. Therefore, to 
the extent of the share which this caveator alleges he has in the proper- 
ties, he claims adversely to the testator. So al^^o as regards caveators 
Nos. 2 and 3. the alleged testator claims complete ownership of the 
property by reason of a sale to him, whereas the caveators in question 
claim the properties as their own mortgaged to the testator. Therefore, 
that is an adverse interest claimed by them. 

"We confirm the order with costs. 

Order confirmed. 


34'B. 462 (=12 Rom. L. R. 49l:=7 I. C. 546.) 

APPELLATE CIVIL. 

Before Sir Basil Scott, Kf., Ghie^ Justice, anf Mr. Jastise Batchelor. 


Dattambhat Bambhat Toshi (criai'ttaf Plaintiff), Appellant, 

V. Krishnabhat bin Govindbhat Josni and six others 

(original Defendants), Eespondents.^ 

[24th February, 1910.] 

Tramfer of Property Aet av of tection e^l--^Vsufniotuary mortcace^Mt 

Vavohje withtn c fixed ptnod^Erpiry of the perii\^^\{crio(igee*$ right to an 
order for tale. ' 


mortgApe tba mortgng* ii mida pAvabU 

Within ft fixed pariod, the mortg;\p« is not piirelr ft usufmotaarr mottgape and 
the mortpftgoo hie, in the, absence of a contract to the contrary. 'the tight to an 
order under leotion 67 of the Transfer of Property Act (IV of 1992) that the 
property he sold after the debt has become puTable' 

Mahadaji t. Tofi (-D and Krishna v. Hari (.“-h explained 
[Ref. 65 I. 0. 666 -1922 Pat. 69.1 


(1) (1901) 29 Bom. 644. 
(21 (1894) IT Mad. 375. 
(8) (1889) 17 Oal. 43. 


Second Appeal No. 425 of 1909. 

(4) (1892) 17 Rom. 425. 

(5) (1908) 10 Bom. L. R. 611. 


y.] 
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Second appeal from fehe deoisiou of V V Phadke Firefc ni 
Subordmafie Judge of BeldB-nm n 1 * -t^oadice. f^Irsfe Class igjo 

ais,„L orUltr Its. irb/rsir ra.‘A°b,'’S*' 

r.rsruSb^7^, 

regards the period (of rapayment) of thia I shan ^ ^ PQ** meaaem. As 

from to-day" For this (US thV iu two years 

whereof is in my name and which is situated fn MnU ^hata 

Belganm District, and land situated ia Monze -Gavan ihe^hhaUi *“ 

nameof Vasudeybhat Ba^ambhat beinc lands hAU oa t ^ ^ ^ whereof is m the 
The details of the same are argtveSw"- Joshipan, 


u 


The lands thus described have been morfcffAOAd fo v/mi «• • 

Bion. Aocordingly, you are to cultivate for iLL outMhe ?a1d^' four 

them in lieu of interest And vou are fo wrif* nff 1/^i.u i lands and enjoy 

the interest, and appropriate the same I shall on mv^nn^ yielded, in 

whatever balance of interest may remain You are fn responsibility, pay 

Of laud, if any, remaining after’^bHZeet rpam ff ‘^^mZiatMr tb 

Of oZbir,Z9f “ f«e"wil,:“'’rte'd th^29?h 

ino plainfliff bronght ihe presenS snih alleg- 

to the mortgagee and the rig«ht of collecting rent with respect t^he 7rZ 
remL'^r^®^ ^ mortgagee 

>19 was forcibly dispossessed L 
the de^ndants and that since then they had been wrongfully in posses^ 

SdSrr 1 possession or of the mort- 

gage debt by sale of the property. Defendants 4—6 were joined becanse 

they were puisne-mortgagees under defendants 1—3. 

[4M] Defendants 1—3 contended that the mortgage sued on was a 
hollow transaotion, that neither the plaintiff nor his father ever had 
possession of the land, that they mortgaged the property to the family of 
defendant 4 and that the claim was time-barred. 

Defendants 4 — 6 set up the mortgage to them. 

The Subordinate Judge found that the plaintiff oonld not recover 
possession of the property as the suit was not brought within twelve years 
of the mortgage, that he was not entitled to sell the property, the mort- 

shfflof ‘ha* ‘>39 remedy for a personal decree against 
the defendant was time-barred as the suit was not brought within siv 

““ “““ -S 

gaged pTo^eTtyr “ort 
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Tha finclings in appeal on both the said issues were in the negative 
and the deoree was oonGrrnel. In the course of his judgment the Appel- 
late Judge observed as follows : — 


OlVllj. As regards the lat isflae, the mottt^agQ-deefl exeaatM on 89th October 189B, 

and the aait wna brought more th^n 13 years alter that date. Plaintiff alleged, how- 
34 B. 163=19 that hig father had pORqflgaion of the property till 1B96-97. The lower Oonrt 
Bom. L. R. has oarefullv reviewed the evidonoe on the queatioa of posges^ion and baa oome to the 
191*7 I. C, ooaolueion that the mortgigeo did not as a matter of fact obtain posaesaion of tha 
449. property. 




m 


t 


$ 


On the whole T agree with the conoluaton arrived at by the lewer Court and held 
that the claim for poageasion not having been brought within 13 years from date ol 
mortgage ii barred by limitation. 

As regards the 3nd losue. the question ig whether the mortgage Is simply a 
usufructuary mortgage. There are two oontrarv decisions of the Bombay High Court 
on the point. Aooording to the ruling at 17 Bombay, pige 435, the mortgagee would 
have the right to recover hig money by sale of the property. In the later ruling (10 
Bombay Tjaw Reporter, page fil5l a contrary decision has been arrived at. The lower 
Court hai followed the later dooision in preforenoe to the earlier one. and I think 
that that is the only course onen to Subordinate Oouibs until the point be* again 
railed in the High Court As the mortgatio is onlv a usufruotuary one, the] mort- 
gagee cannot recover hla money by sate of the mortgaged property.^ 

[€66] The plainMff preferred 'a second appeal. 

H. Gf. Ktilkarni for the appellanb (plainbiff) The morigage-deed in 
sulii clearly contains a covenant to pay the morfegago debt within two 
years. Thus the transaction is nob purely a usufructuary mortgage. It 
is a usufructuary mortgage and there being no condition to the contrary, 
the mortgagee is entitled to recover the amount bv sale of the mortgaged 
property: Mahadaii v. Joti (l). In Krishna v. Tlari (2) there was no 
express covenant to pay the debt, therefore, that decision cannot govern 
the present case. The Madras High Clourt has in the Full Bench ruling 
in Sivakami Ammal v. Qopala Savitndram Ayyan (3) taken a similar view 
about the right of the mortgagee to bring the mortgaged property to sale. 
The Bombay High Court also has taken the same view in Paraj/iaram v. 
Pntlajirao (4). 

N. A. Shiveshwarkat for respondents 1 — 3 (defendants 1—3) : — The 
transaction is purely a usufructuary mortgage and that being so, under 
the terms of section 67 of the Transfer of Property Act a usufruotuary 
mortgagee as such, unless there U anything in the contract which would 
imply a right, cannot sue either for foreolosure or sale; Lnohmeshar Singh 
V. Dookh Moohan Jha (5). 

The mortgage transaction in Parasharam v. Puilajirao (4) was 
governed by section XV clause (3) of Regulation V of 1827. The mort- 
gage transaction in dispute was effected in 1893. Therefore it is govern- 
ed by the provisions of the Transfer of Property Act. 

In Krishna v. Hari (6) it was hold that a more covenant to pay, 

unaccompanied by the hypothecation of the property, cannot alter the 

character of the mortgage and give the mortgagee a right to sell in the 
event of non-navmont. 

SooTT, C. J.: The question in this case ie whether the appellant has 
a right to an order for sale of roortgagod property the subject of the 
mortgage-deed of the 29th October 1893. 


(11 (lff93l 17 Bom. 435. 

(91 (igoai to Bom. Tu R. r>i5. 

^^1 (1891) 17 Mad. 181. 


(4) Bee anM 19ft. 

(5) (XS97) 34 Oal. 677. 

(0) (190S) 10 Boro L B, 616. 
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The learned Judge of the lower Courb has coasidamd hh»f, 
wTs bounS follow bh" laler^ rulfn'^ln^r "h^f ^ 'f T ' -_- 

e'renoeTo in iSSiaS v J.'u' (2) “Tn g vi 


i9ie 

FBB. 94. 


section ii of the Indian Law Reports Act XVllI of 1875 
TTar^m think however, that he has misread the judgment in Krishna v 

oovManb to pay after Bye years from the date of the bond fn J 

partiSr die'^^'In tL" morbga^e X^n'o w h^vf ulrdS° coL^der? 

the security is the land desoribed below.” It is therefore not, »“oun6 

a purely usufructuary mortgage, but a case in which the mor^glmoLy 
has become payable by the mortgagor and therefore in hhn oKcrT 
oontraot to the contrary the mortgagee has the right under saotio^e? of 
the Transfer of Property Act to an order that the proper^ be sold 

for fehl and pass a deoree 

ZZl from tS To damdupat S\? s^. 

£nS° 2d t^J 1“ °f what is found due to the 

Sers?nLniS«d^ ‘ ‘ P^'*^ defendants or other 

persons entitled to receive the same ‘ 

S' “ '° »“ •» *!■= 

Deeres reversed, 

34je. 467.(=:11 Bom. L. R. 1014=4 J. C. 108.) 

[46?j ORIGINAL CIVIL. 

Bejore Mr, Justice Batchelor and Mr. Justice Macleod, 

Jbthabhai Narsby, Appellant and Defendant, v. Chapsey 

CoovKBJi, Respondent and Blaintiff,^ 

[l^Auguet. 1909.] 

Caste — Trustee oj caste funds — Extent ofriaht inin^n^M . / n 

refusal— Jurtsdiciton of C%vil Courts tn ^aste oue^aitLJ 

Trusts Act ai 0 / I 8 B 2 / sscuons l and tto cZ^ZTlr^ <>/ ^>an 

Procedure Code {Act V of l903j. section 151,^ ' ^ ^ funds— Ctvil 

As 3 E63uit of dissonsioxis in & Hindu o^shA a cnjf m-va r\ a x. 
trastee of oectain caste funds and member of plaintifi, a 

the defendant, a oo-tcustee and the President of fhifi Committee, against 

prayed for a declaration that he had the rieht to tL^ 

ments of the Mahajaa Managing Committfo ^ Snh rn 

and lot an mjuaotiou restraining the defandftoV and Trasteea. 

the exerciBe of such right, ^he o^y interfering with him in 

- -. . any real oontroversy were the minutes of the Sub whioh there was 

- pondenoe file of the Mahajan, oub-Uommittee and the oorraa- 
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(3) (1893, 17 Bom. 436. ‘ 
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yiciti, that as truatae of the Daraaac and Sadharam funda, the plaintiff had 

no rifiht, eithec in law or by virtae of any oaste rules, to the roving inspection 
claimed. 

BanhoJ Bovibay v. Sulcmcn (1) referred to. 

Held, further, that the Mahajau fund of this easts being a purely secular 

fund the Indian Trust Act applied, and the plaintiff could not claim to have 

been made a trustee of that fund merely by virtue of a oaste resolution and his 
own letter of aooeptanoe. 

Held, further, on tho evidence, that thoro had been no express demand 
addressed by the plaintiff to the proper quarter,' and no refusal by the defen- 
dant such as would be necessary to enable a suit of this oharaoter to succeed. 

Held, further, that whore rights to property are not involved all matters of 
internal management must be left to the decision of the oaste. 

’L'he question in dispute was in reality a question between the caste and a 
flOotioQ. apparently a small section, of tho caste led by the plamtiQ, and as 
uuoh It was outside the Gouefs jurisdiction in accordance with tho decision in 
Hanchand V. ^aviitchmui[2). Halji iihamjt w. iKiilji IKurdAwwn lb) referred 
to and distinguished. 

[463] Held, lastly, that when aooording to woll oslablishod principles certain 
questions have been removed from the jurisdiction of the Court, they cannot be 
brought within the jurisdiction under section Ibl of tho Civil Procedure Code 

lAot V of i'JU8). 

[Hof. n lidin. a U. liG7=l 1. C. 560 ; 69 I. C. ISb-ii Bom. L. B. 1116=46 Bom 
6l.iJ 


Thib was a suib filaJ by bbe plaiubiU (or a doolarabioD bhab he bad 
bho rigbb bo mspeob aud bake copies of all books of aoeounb, minube- books 
aud doouuoubs of bha Mabajan, Mauagiug Gommibbeo, Sub-Commibbee, 
and Trubbaos of the Cubobi Dassa Oswal oasbe, and for an injunobion 
resbraming bbo defeudaub from inberfering wibb him in bbe exercise of 
bhab rigbb. 13obb bbo parbios wore btusboes of bbe Derasar and bbe Sadba- 
ram funds of bbo oaste and both were similarly members of tbs Managing 
Uommitteo, bbo defendant being President ol that body. 

The plaintiff alleged that oomplamts had been made to him tbab 

oertam of bbe oaste funds bad been misapplied and irregular resolutions 

passed by bbo Managing Commibboo, aud it was with a view of invesbi»ab- 

ing bhoso oomplaiubs that be claimed bbe iuspootion. While admitting 

tbab bis right bo inspeobion as a member of bbo oaste was subjeob bo bbe 

permission of bbe Prosideub or Secretary of the Managing Commitbeo, be 

asserted bhab, under bbe oasbe rules, as a trustee he bad an absolute 
right. 

The defendant denied bbo plainbiU’s rigbb. and oonbended further 

(ttUcr afiu) that bbe question was purely a caste question, and nob ona 
whiob the Uourb oould enberUin. 


f Obandavarkar, who gave judgmenb 

tor bho plttinbih wibh oosbs. * “ 


Tho dofoudaub appealed. 

iStrajigman (.Advooabo-Gouoral) wibh Joshi aud 
appellaub 


Taraporevalla (or bbo 


In bho brsb place, the plainbitl in bis oapaoiby as member of the oaske 
or as member of bbo Managing Committee has neither at common law. 

suob rigbb as alleged. See ilank o/ 
Bombay v. Swieman [i). As trustee be bases bis claim both on the 
oomm an law and on bbo oasbe rules. [46aJ Uis trusteeship of bbe DerasM 


(1) (iUOc)) 32 Horn. 400 ab p. 47 1 

(2) U8b0) 6 Bom. at p. 64 F. 


19 Bom. 607. 
G) W Bom. 466. 
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IT •Ti'? of ''W"!. h, „„ 

««f““rcre?rs “-!.“■ 

Cotr .'■r T? pM?s »r 

y p.oo ot bhe ph.rbicular doouments relabine bo their tm^hc oj.« 

h.,.,;T“T;"Tii;r;sr=irr.riT'“^ 

.his ... o. .isTioti-sr «.“• “■ 

Finally, assuming all bhe above poinds in the n ainb r! u 

has no cause ot action m a Pnnrfi nf iorrr rt piainoin s favour, he 

s.a h. mus. 60 rS oil i„, !,t ‘ No' , r T“ 

Fad^kah with Jmnah for bhe respondent ; 

The defendant was also a trustee of the Mahaian fund i 

«ct, (5) bhe plaintiff had no sneoial inter 

Pern fn ^ ^ » trustee and member of the Manaein.) 

a tniThee^^' “““ “ Question, but the invasion of the riehft of 

Jo Sssl ‘° "‘■ioh ofn„1 

nno. Plaiubifl’s right was certainly denied by the defendant, who was 
one of several joint tort-feasors. Action by the Court in the rnttnould 
not interfere with the autonomy of the caste. ^ 

[470J Strangman in reply :— 

The plaintiti was not a trustee of the Mahaiau fund Nn i-nich 
WB 06 O 0 u, 0 d, .1, bough .h. rosoluhou of 19.h JaulriSOS, ™ ™h^ 

hflVrf ® inbendea a deed to be executed. This fund was definitelv 
held to be a secular fund in Tnaokemy v. Eurbhum (6J. and arSoh 

comes under the Indian Trusts Act. Sections 5 and 6 of that Act reguire 
valid. The plaintiff thus cannot claim to be a trustee of this fund merelv 

by reason ot the resolution and his latter of acceptance. Further he 

never demanded inspection as a trustee of the Mahajan fund. Nor did ha 
put forward this claim in the Court below. 

Cttr. adv. vuU. 

3 .—This raiihei hea.\s litigation was the unfortunate 
“ division or faction in the Outohi Dassa Oswal caste, to which 
both the Pities belong. At the time of the suit the detendant was Pre- 
sident and the plaintiff was a member of the Managing Committee of the 

caste while both the plaintiff and defendant were trustees of two trust 

funds established by the caste, under separate trust deeds, called the Der- 
asar and badharan funds. 

The plaintift sued for a declaration that ha was entitled to insnaot 
and taka copies ot all the books and documents of the Mahajan, the M^an- 


(i; (1882) 6 Bom. 726. 

( 2 ) ilbb7) 11 Bom. 534. 
(?) (1891) 16 Bom. p. 610 , 


(4) 11895) 19 Bom. 607. 
(6) (1908) 32 Bom. 466. 
(6) (1883) 8 Bom. 432. 
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aging Commitifcee, the Sub-Commifcbeo and the Trustees ; and for an injunc- 
tion resbraining tbe defendant from interfering with the plaintiff’s exercise 
of his rights in this regard. The defendant’s main answers to the suit were 
that the question in dispute was a purely caste question outside the juris- 

diction of the Courb ; that the plaintiS was nob entitled to inspeob the 

34 B. 487=11 minute books of the Sub-Committoe or the oorrespondenoe file; and that 
Bom. L. R. no cause of action had arisen against the defendant who had never refused 

or denied the plaintiff’s right to take inspection of such documents as he 
had a valid claim to see. 

[ 471 ] The learned judge below found that the suit was properly 
cognizable by the Court ; that tho plaintiff' had a right to free inspeotion 
of all the books and dooumeuts of the casto ; and that the defendant had 
on the 7th September I'JOo douiod the plaintiff 's right. He, therefore, 
made a decree declaring that tho plaintiff was entitled to inspect and take 
copies of all or any of tho books, and restraining the defendant from inter- 
fering with the plaintiff’s exercise of his right. 

From that deorae, the defendant now appeals, and the learned Advo- 
cate-General on his behalf has addressed bo us a throe-fold argument. Ha 
contends, fitsb, that tho plaintiff has no right to inspect tho minute books 
of the Sub-Commibtoo or the oorrespondenoe file, these being the two 
documents about which alone there is any controversy ; secondly, that, if 
suoh a right exists in the plaintiff, it was never denied by the defendant ; 
and, thirdly, that in any event the question between tho parties is a purely 
caste question involving no rights to property, and is not within the 
Court’s jurisdiobion. 

Mr. Padshah ior the respondent-plaintiff seems to have felt some 
difficulty in supporting tho cleoroe on tho grounds assigned in the learned 
Judge’s judgment, and has accordingly dirootod the main stress of his 
argument towards establishing that bis oliont was a brustoo not only of 
the abovo-montionod Darasar and Sadharan funds bub also generally of the 
whole Mahajan proporty. If that is so, it is argued that his capacity as 
a trustee of the wholo caste property would give him a valid claim to 
inspoot all tho books and doouments of tho oasbe. Bearing in mind the 
character of the two doouments now in dispute, we seriously doubt whe- 
ther even on this hypothesis they would bo necessarily exposed to the 
plaintiff’s iuspootion ; but this point need nob bo dooided because we 
think that the plaintiff’s olaiin to bo a trustee of tho wholo Mahajan pro- 
perty must bo disallowed, lb is sulfioieutly answered, in the first place, 
by tho fact that there was novor any demand made by tho plaintiff for 
inspection on this footing. Upon this point tho most important evidence 
is Bxhibit K, the correspondonoo immediately preceding tho institution of 
the suit, and if roforenoe bo made to this oorrespondenoe, particularly to 
the plaintiff’s solicitor's letter of 15bh [472] August 1905, it will bo seen 
that plaintiff's domnnd was grounded upon his being a member of the 
Managing Committee and a trustee of the' Dorasar and Sadhaian funds. 
So, in the suit which tho plaintiff has subsequently filed to set aside the 
order of the caste purporting to dismiss him from his trusteeship, ihe only 
trusteeship alleged is that of those two funds. It appears, indeed that tho 
now alleged trusteeship of tho whole Mahajan property is a new point, 
which was not taken before tho trying Judge. It is true that in the first 
para of tho plaint it is stated that "the plaintiff and defendant are both 
trustees of tho proporty of tho oastc," but wo think that bheso somewhat 
general words must be read as more description, not speoifioally raising 
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any liifcle beyond Shat arising from tihe trusteeship of the separate fund® 

searnh S vo’u-«inous record Eh mafbe 

From that^ distinction as is now sought to be drawn 

the only ,„,tee,hip ,eli,a on by.h, plain, IS w„ Iha. ol Iho ,w" 'paSf, „ 

tb.t Ih. plain, IS was oyen “™" B 

ed dismissal was subsequent to the date of suit. It was therefE or 

mally adr^tted by counsel for the defendant that “the plaintiff was a 

trustee . But it is, we think, quite certain that counsel for the defendant 

could never have admitted the plaintiff's claim to ha a trustee of the 
whole caste property. oruscea ot the 

Then, admitting for the sake of the argument that the point is now 
open to the plaintiff, has he shown that at date of suit he was^^a trustee of 

bSn E ^ To make good the position he relies on Exhi- 

MW- of ‘he 19th January 1905, and Exhibit U the 

plaintiff s acceptance of that resolution on 3rd Fehuary 1906. Exhibit D 
is tha reootd of a sucoessful mobion ab a meobin^ of fiba IVTabaian fcu i. iu 

pWp,iff„a .,ta rp3,ea tn™.aT,“ 

«nd Jl ‘be properties of the Mahajan transferred to their names 

• are XL - prepared Tey 

aro to ba^ charge of the managemenb of bhe [478] Mahamn *’ Tn 

Exhibit U, the plaintiff acknowledges that ho has been “selected” 

and aooepts, or agrees to, the action of the caste. We are, however of 

trSern^^* Exhibits do not suffice to constitute the plaintiff ^ 

trustee of a Mahajan property. Admittedly this was not a case of a new 

ev^r Sr K Mahajan property had 

ever before been created and the property was then vested in the Lste 

on whose behalf the powers of management were delegated to the Manag-’ 

^ ^ Exhibit J. Not 

Exhibit D clearly contemplates that, to carry into effect the announced 

Eh ohoserirbrtrSet No 

he property still remains with the caste. This fact becomes® the mo e 
^nificant when contrasted with the other fact that in regard to the 
I^rasar and Sadharan funds regular deeds of trust were prepared and exeout 
ed : see Exhibits A and B. In these oironmstanoes it appears to us that the 
intention to create a trust of the Mahajan fund remained uneffected Unon 
this point reference may bo made to sections 5 and 6 of the Indian Trusts 
Act. which require for the creation of a valid trust an instrument in 
writing and a transfer of the property. It is true that the Trusts Anh 
does not apply to public or private religious or oharitablo endowments • 

^t it has already been held by this Court in Thackersey Dewrai v 

Eurhhum Ntirsey (1) that the Mahajan fund of this oasto is a nurelv 
secular fund, and we think that the principles of sections 5 and 6 of the 
Act are properly applicable. Upon these grounds we come to the oonnlii 
Sion that no trust of the Mahajan fund was created, and that the plaintiff 
cannot claim to have been a trustee of the whole oaste property. 

(1) (1883) 8 Eom. 482. 


769 


f 


V 


84 Bom. 474 


IHDIAIi HIGH OOUBT BBPOBTS 


[Yol. 


1909 

AUO. 12. 
OBlGlNAIi 

Oiviij. 


34 B. 467=11 
Bom. L. R. 
1014=4 i. C, 
108. 


If that is so, then the question is narrowed down to the form which 
alone we understand it to have assumed in the lower Court, that is to say, 
the question whether the plaintiff is entitled be claim this inspection. 

[474] f(x) in his oharaoter as a truste of the Derasar and Sadharan 
funds, or 

ih) in his character as a member of the Managing Committee, or 
(c) in his character as a member of the caste. • 

Now as to the plaintiff's capacities under heads (h) and («) Mr. 
Padshah, whose forcible and exhaustive argument has omitted nothing 
capable of telling in his client’s favour, has candidly admitted that the 
plaintiff’s privileges in regard bo inspection must be determined solely by 
reference to the rules of the caste, and that these rules — see rule 8— 
formally exclude the right of inspection. The caste having made a rule in 
regard bo inspection no other line of argument was possible but even If 
the rules of the ca'^to had been silent on the question of inspeobion, we do 
nob think that a right to inspection existing in any person by virtue of his 
being a member of the oaste or of its Managing Committee could be 
evolved by a reference to English law. That unique aggregation, the 
Hindu caste, is so wholly unknown bo the Engli^^h law that, as it seems bo 
us, English decisions concerning English corporations and partnerships 
tend rather to confusion than to guidance upon snob a question as that 
now in hand. A Hindu oasbe may have points of re'^emhlanoe to English 
corporations and partnership'^, but points of difference appear bo us 
even more numoroucaud more radical. Wo have, therefore, had no hesita- • 
bion in accepting Mr. Padshah’s admission upon this part of the case, 
though when wo oomo later to the question of the caste’s autonomy we 
shall have occasion to adduce fubher reasons in support of our view. 

If WG are right so far, then, the result is that the plaintiff oat? make 
no claim to this inspection except as a trustee of the particular funds 
known as Derasar and Radharan- We propose in disou'^sing the whole 
question to follow the order of the Advocate General’s argnmenb. to inquire 
that is to say, fir^^b, wbothor plaintiff had any such right ; secondly, whether 
if so, it was doSnitaly demanded by the plaintiff and was denied by the 

defendant; and thirdly whether in any case the question is not a caste 
question beyond the Court’s jurisdiction. 

[473] Upon the first of those questions it is plain that, as trustee of 
the two funds, the plaintiff has certain legal rights apart altogether from 
any privileges which ho may have under the regulations of the oasto; for 
though it is oompetoub to a caste to appoint a man a trustee or not to 

appoint him, it oannot. having once so appointed him, restrict the legal 

rights incidental to his position as trustee. We must, therefore, examine 
separately the plaintiff’s legal rights as trustee and his caste rights, for it 
is enough for him to succeed upon oibhor. 


His legal rights as trustee of the Derasar and Sadharan fund^, can- 
not, in onr opinion, entitle him to inspection of the two contested doou- 
ments which do not appertain to either of those trusts. This, as wa 
understood his argument, was not serious'y contested by Mr. Padshah, 
who upon this point relied on the larger contention that the plainfcff was 
a trustee of the whole oaste property : and it would seom that the distino- 
tlon and its oonsequenoos woro not prominontlv brought before the learned 
Judge below The documents of which inspection is claimed are, as we have 
said, the Sub-Committoe’s minute booh and the correspondence file of the 
Mfthajan. The Sub-Lommitteo’s minute book contains the record of what 
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IS called the Judioial Branch of the caste, that is. of the inquiries made by 
9ne »ub-Oommittee into caste offences alleged to have been committed by 
yartous metnhers. The correspondence 61e contains the letters written 
and received by the Managing Committ“a on behalf of the whole caste 
J-hese documents in no sense belong to the Derasar or Sadharan trusts, 

u is no allegation fehafj 84 B. WTssll 

Bnese books have been inoorreofily k«pb A? trn'^tee of bha^^e two funds Bom. I,. R. 

only, the plaintiff oould. we think, have no legal olaim to a roving inupeo. 

tion of all caste documents on the ground that some of such documents 

A'tJ be found to contain entries bearing upon questions of expen- 

! ' ^r^ja ^ome connection with the trusts, and no such power is 
implied in the deeds creating the trusts, Exhibits A and B. 

This part of the case need not, however, ha further pursued because 
we were not pressed to allow the plaintiff^s olaim on the footing of his 
legal rights as trustee of the Derasar and Sadharan [476J funds only. 

e plaintiff m the Court below and his counsel before us have preferred 
ku ^ ^be plaintiff's privileges as a trustee by virtue of the rules of 
the caste, and the argument is that, though the trusteeship would not 

o ^ valid claim in law, it does cufHce to found a good olaim 
under No 8 of the caste rules to be found under the heading ‘'Secretary/' 

This rule is in the following words 


Without the permission of the Secretary or the President no person 
or persons whatever except the trustees can inspect any book or docu- 
ment whatever, nor can he or they remove it even outside the office." 

official translation from the Gujarati. We have referred 
to the original,^ but it throws no further light on the meaning of the rule 
as tT the position of trustees. At the time the rule was made the only 
trustees m existence were the trustees of the Derasar and Sadharan funds, 
though there are indications that the oaste even then contemplated 
appointing the ^ame persons to a trust to be created of the whole Mahajan 
property. The question is, what rights to inspection are conferred upon 
the trustees by the rule cited. The learned Judge below has read the rule 

trustees are authorised to inspect all caste doouments 
whatsoever, but. though we have hesitated before differing from his 
opinion, we are constrained to regard a narrower interpretation as more 
consistent with the actual words, and with the probable intention of the 
framers of the rules. It appears to us that the rule enacts a general and 
sweeping exclusion, from which the trustees are excepted ; that is, it is 
not true to say of the trustees that they are excluded from inspecting all 
doouments whatsoever. But it does not seem to be implied that they are 
entitled to inspect all doouments whatsoever, but rather that they are 
entitled to inspect some documents (undefined), and in that case the docu- 
ments referred to would be those belonging to their trusts. In other words, 
the rule, as we construe it, first prohibits all inspection by any members 
without permission, and then saves the legal rights of trustees as such. 
This interpretation seems to us to be the more reasonable when regard is 
had to frequenov of factious divisions in Hindu castes, and to 

the ease [477j with which rights of inspection can be exercised for purposes 
of dissension and litigation. This partibnlar oaste has, as the reports show, 
Men more than once involved in litigation owing to these intestine feuds. 

We think it more likely therefore that the caste should have narrowly 
limited these rights of inspection than that it Bhould have lavished them 
without check on the trustees of the two special funds. We may add that 
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if the broader con?ljruobion of fcho rule were to be preferred on the sole 
ground which appears benable, namely, the theory that the oaste intended 
to have the exi'^ting trustees appointed to a new trust of all oaste property 
then the plaintiff's case would not, in our opinion, be advanced, for upon 
that supposit on he would be seeking to take advantage of an intention or 
I design which the caste never carried into effect. Finally, upon this .branch 
of the case, we think that the actual result will not depend upon the 
’ precise construction of rule No. 8. For, let us suppose that the rule does 
confer upon the trustees — that is, the trustees of the two funds, who alone 
existed— an unfettered right of inspection of all oaste documents ; that, as 
we have shown, would be a mere oaste privilege altogether in excess of any 
claim which the trusteeship of the two funds would legally justify. But 
what the casta gave yesterday, they could withdraw tomorrow and no 
decree could bo based on a oaste privilege of this kind inasmuch as the 
caste could at once render it nugatory. Nor is this an unreal apprehension; 
on the contrary, in a view of the trustees' action on the lObh September 
(sea Exhibit 36) and the other evidence brought to our notice, it appears 
bo us very probable that the majority of the caste would, as they could, 
override any decree made in the plaintiff’s favour. 

This completes our observations on the first question as to the plain- 
tiff's right to claim in'^peotion of these documents, and, for the reasons 
given, we must hold that the plaintiff had no such right either at law or 
under the rules of the casta. 


For the next question wo must assume that that view is wrong and 
proceed to inquire whether the plaintiff’s right was ever denied by the 
defendant so as to give to the plaintiff a gool cause of action. "What is 
required to found a suit of this character is stated, we think correctly, in 
the following [478] terms in Taylor’s Evidence, Article 1502 ; ** It must 
be established that an express demand was addressed to the proper quarter 
and was distinctly refused, or, at least, that the other party showed by 
his conduct that be was determined not to do what was required.” Lab us 
see whether these conditions are satisfied here. First, what was the 
proper quarter ? Aooording to the plaintiff's case, as stated in para 2 of his 
plaint, the proper and actual custodians of these books were the trustees ; 
and the learned Judge below, for reasons which have not been canvassed 
before us, held that that case was proved. We are of the same opinion. 
But tho defendant is only one of the trustees, and there is the less reason 
for allowing tho plaintiff to sue him alone inasmuch as he was not present 
at the meeting of tho lObh September, where, for the first time, we meet 
with a plain refusal to give inspection. As we understand the matter, it 
is not a case of selooting at will any one of joint tort-feasors. The demand 
for inspection was not made in the proper quarter, and the defendant 
cannot alone be hold answerable for a resolution of the other trustees at a 
mooting which be did not attend. 


Then assuming there was a demand made bo the defendant at the pro- 
per quarter, was thoro suoh a refu'^al or denial by the defendant as would 
justify this suit ? Wo think not. Hero we must look a little closely at the 
facts preceding tho institution of this suit, and must bear in mind the 
obvious consideration that dilatorinoss and exou'^es for inaction are not, at 
least in India, to be regarded as necessarily equivalent to denial of right. 
The all important evidence is, in our opinion, the correspondence Exhibit 
Kfrom 16tb August to 11th September 1905. That oorrespondenoe 
discloses to us the plaintiff watching for a favourable opportunity to launob 
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hi8 suib, and on the 1st September his solicitors declare that the plaint is 
already m draft. It was declared on the 12tih September, havin^ on the 
prevous day been sent to counsel for formal settlement. Now pa^a 4 of 

ITthsTl f the right, is sign.ficantly reticent as 

to the data when the relusal occurred, and it appears that this allegation 

f events 83 b177=11 

occurred on^the >3 ?ougho to be grounded are those which Bom. L. R. 

r 47 qi fu ^ September, if we except a certain faint suggestion '• <>■ 

p79J that events of the 8th to lOth may also be praved in aid. It seems 
to us clear that these later events cannot be used to support the case 
against the defendant who was away in Poona when they occurred and 
who, as already stated, did not attend the trustee’s meeting of tne lOth 
It is true, as the learned Judge says, that the resolution of the 10th was a 
denial of the plaintiff s right, but that was a resolution by other trustee^ 
not parties, and the defendant took no part in it. Now it we refer to the 

correspondence. Exhibit K, we shall see that it is this resolution of the 

general body of trustees (without the defendant) which alone is referred 

That follows from the 
letter of the 11th beptember where we first meet a 

the k°vf “1 refusal by the other trustees on 

owing to his subsequent absence from Bombay, is that from the plaintiff’s 
attorneys, dated the 8th September, referring to the events of the 7th 
Ihis letter, however, does not even allege a refusal, despite the plaintiff’s 
then anxiety to make a case ; it alleges only " frivolous objections” to 

necessary key was 

with the Mehta ; but even the pretext " is not apparently disbelieved, for. 

^0 plainbiff says thab he objeeba bo bhe key remaining with bhe Mehba 
men as labe as bhe llbh Sepbember, we find bhe plainbiff saying, bhrough 
ms solioitiors, bhab unless bhe defendanb takes a oerbain course he will 
conclude bhab bhe defendanb “ objects to the inspection.” We must infer 
from all this bhab nobbing bhab happened on bhe 7bh Sepbember was under- 
stood even by bhe plainbiff himself bo amount to a denial or refusal, and 
in view of bhe plainbiff s position, bo which we have alluded, it is oerbain 
bhab he did nob understate his own case. If further assurance were needed 
lb would ^ be found in bhe plaintiff's own deposition, where he says in 
examinabion-in*ohief : “ I attended on the 7bh Sepbember to take inspeo- 
fiion and copies. Inspection of bhe Mabajan book was allowed, bub as bo 
bhe correspondence file I was bold ib could not be found ” ; and he goes on 
bo confirm the facts as stated in his solicitors’ letter of the 8bh Sepbember. 

It is btue thab, after bhe lapse of a considerable interval, which enabled 
him bo reconsider his evidence, bhe plainbiff in cross-exammabion seized an 
opportunity bo 0ndea-[48O] vour bo improve his story, but in all the oircum- 
stanceawooan attach no importance to bhis attempt. Thus bhe oocurrenoea 
of bhe 7bh Sepbember, which are wholly, or almost wholly, relied on to 
support this suit, fail in their purpose because it is manifest bhab bhe 
plainbiff himself never understood them bo amount bo a denial of his right. 

For the events between bhe 7bh Sepbember and bhe filing of bhe suit bhe 
defendant was nob responsible ; they were bhe ftobs of bhe other trustees in 
the defendant’s absence. As to Exhibit M, bhe record of bhe trustees’ 
meeting of bhe 2nd Sepbember, we read thab as a plain indication thab 
defendanb made no refusal, bub bhab bhe plainbiff was actively endeavour- 
ing to discover or bo make an excuse for litigation, 
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Again, tihe righti claimed was an unqualified righb to hand over all the 
caste books for the years i90J, 1904 and 1905. Euti the plaintiff never 
became a trustee of the t\^o funds till be signed the two trust deeds, 
exhibits A & B, on the 7th September 1905, and in any case his claim to 

inspect earlier documents would have been inadmissible. Therefore, 

SIB. 467=sll though we hold there was no deniai, it would be difficult to say that a 
Bom. L. R. denial of an excessive claim would have been unwarrantable. In this 
lOll^l I. 0. context it is relevant to observe that, when pressed as to the purposes for 

which he wanted inspection, the plaintifl said : *' At first I merely wanted 
to look into the minutes of the Sub-Committee. That was for no particular 
purpose. I must look into a thing first before I can say why I want to 
look into it.” We read this as meaning that, as the evidence generally 
suggests, the plaintiii’s real object was to make a fishing inquiry in the 
hope of finding some materials wherewith further to embarrass the majority 
of the caste. If that is so, reference may usefully bo made to the obser- 
vations of their Lordships of the Judicial Committee in the Bank of 
Bombay v. Buhman (1). 

There now remains the single point, whether this is a caste question 
and so beyond the jurisdiobion of the Court. That, of course, must be 
discussed on the assumption that our foregoing findings are wrong. In 
our opinion this point also must be determined in the defendant's favour. 
As we have tried to show [4813 in an earlier part of this judgment, the 
plaintiff’s claim cannot be suppoitod by reference to his legal rights as 
trustee of the two funds. If he is to succeed at all, the piaintiti must 
succeed, as indeed he himself puts his case, under the rules of the caste, 
so that the question comes down to this, ia the plaintiff by reason of his 
bolding a certain caste office, entitled under the caste rules to inspeotion 
of all caste document? It appears to us that that is eminently a question 
for the caste, and nob for the Court. 

Upon this subject we must nobioa that there is visible a growing 
tendency to endeavour to enlarge the jurisdiction of the Courts beyond the 
limits set by existing authorities, lut in our judgment the tendency ought 
not to be encouraged. The records of our Courts show that a Hindu, 
whose own preferences or inclinations do not commend themselves to his 
caste, is apt to try and use the Civil Court as a means whereby his wishes 
may be loiced on tbo majority, and we are of opinion that this suit is an 
illusbiation of the practice. Mr. Padshah admitted that the authorities of 
the caste would, as be pbiascd it, have “concurrent jurisdiction" with the 
civil Court to detetmine tbo question now in issue; and that appears to us 
to be a dangerous admission. For. though the decisions are not perhaps 
altogether haimonious, theie is no doubt that their general weight favours 
the test which received the high authority of Sargent C, J. in Murari V, 
8uha (2) and was followed by Fairan J. xuLaiji Shamji v. Walj% IFor- 
dhman (3). That test is, “'Vi'ould the taking cognizance of tbo matter in 
dispute be an interference with tbo autonomy of the caste ?" Now auto- 
nomy is rather a large word, and, without attempting to define it, we 
think it must mean at least as much as this, that whore rights to property 
are not involved all matters of internal management must be left to the 
decision of tbo caste. This proposition has the support of several oases 
which wo do nob cite as the proposition itself was not challenged before us. 
No rights to property are involved hero, yet the Couit'a mterferenoe is 


(1) (190a) 82 Bom 471. 

(2) T1082) 6 Bom.726. 


i'o) (1891) 19 Bom. 607. 
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soughli on a quesbion for which tha rules of tha i 

wa are bo take tha decision oub of bhe hands of thn provision. If ^gg. 

see either whab would be left of bhe caste's autonn to Aua. la. 

process is to stop; vet ib is on rnln!, t autonomy or where bhe [4821 

Courts should assume the iuri«diobioD orbe“br that the OaiamAn 

oiding the numberless smiS poIntrof relioioSs or'r'^ 7*'^^ ~ ' 

which form tha common subjects of difflrence Tn* et'quebbe 8$ B. <67=11 

was a claim to proportv vi^! tn /«ac « *. * ^ ^uran^i case there Bom. L. B. 

sir ob„,„ s4..\oi7.£,'L?:i::\r o's^rir ??“• « 

not vested with jurisdiction by reason of th^^r.1 aF ^ 

was, no doubt, under tha Eegulation of 1827 whinh^H decision 

on the Original Side of this Court bub ,b has nob 

practice on bhe Original Side under section Q f ?i5 *^8 

»l 1908 dlll„s l,^ .h. 

see no reason whatever why the rules as to thn and we oan 

should be one thing for thetmffassal and ‘‘y 

low. Tie ,e„„ prFfS S" SS p 1 

Shth'tt'"® attentively! 

t^nttttcrsrarrfornsr^^^^^^^^ 

find that it is easily distbguSSf^ ^8 

cir3c a question of proper t/ wSTnyoived It T' 

oaste oart. and the learned Judge was satisfied 
effect to the wishes of the maSr ?hose L 

as the learned Judge bebw potts oSt the su t ^®^®' 

that redress the proier trLnal IZ Jn ^ for 

.0 h„e b,» taiss szutsrot;: “iKrr 

suit, however, is we think, a claim aeainst I ofiaraoter of tha 

ties of the caste; substantially ib is | suit to obtain^ oonsbibuted aubhori- 
order, which the plaintiff knows the caste wouW ‘‘^® ““ 

ter oonoeining the internal arrangement of the clatraffa^c^®’ 

[«3] .hoish th*" Ja“dif r.a s t d”'"; 

question in dispute is in realitv a auction hU ® **'• ^^8 

apparently a small section, of the oaste led by^tL plalntir^and 

li IS outside the Court’s jurisdiot.on in accordance with !he dlv ®"® 

Nemchand v. Savaichand (1) which was iT o oooision m 

Metha Jeihalal v. Jamaitram Lalubhai (2) Nemahanri’ 

Pients of half th'e compen^atronlTh h^ -- 

there was a distinct and specific claim ;o I 1^® *‘^8refore, that 

held that the Courts hadto furist^n o^^^^ 

there had a stronger case than has the plaintiff haforn^'*"®7i Pf®'“tiff3 
has to be decided on a comparison of the authnr t '^® appeal 

Zrafyt Shamji v. Walji Wardh man (3) and °j o^® 

(1) (1880) 6 Bom. at p 84 F. N. ^ — ^_Zi_%fa*cAa»i_(l) 

(21 (1887) 13 Bom. 336. f^®84) 19 Bom. 607. 
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there can be no question that the authority of the latter must prevail. For, 
though it is competent to U‘ not to follow the ruling of a single Judge, we 
are oonc uded by a decision of the Full B^ noh whether we agree with it 
or not. But in fact for the reasons given we do entirely agree with the 
decision in Nemchand v. Savaichand (1) which so far as we are aware 
84B. 467=11 has been the law of this Presidency since 1866: compare Qirdhar Y, 
Bom. L. R. Xah/a (2) and the already cited case of Metha Jethalal v. Jami&tram 
^ Latubhai (3) ; and in our opinion the decision in Lalji*s casa cannot be re- 
* garded as authority for extending the jurisdiction of the Court beyond the 
point at which it is left by the earlier oases. 

Finally, as to section 151, Civil Procedure Code, that has no beoring 
on the present discussion for, when according to well established principles 
certain questions have been removed from the jurisdiction of the Court, 
we do not think they can be brought within the jurisdiction on the plea 
that the Court has inherent [484] jurisdiction to do what justice requires 
for the parties before it. That plea cannot bo urged in order to extend 
the jurisdiction of the Court, bub bo meet the objeotion often raised that 
in matters within the jurisdiction the Court can only exercise such powers 
as are expressly given by the legislature and no others. 

On the foregoing grounds, then, and with very sincere respect for 
the learned trying Judge and his exhaustive treatment of the suit as it 
was presented bo him, we have felt compelled to adopt a different view as 
bo the rights of the parties in this case. 

We reverse the decree under appeal, and order that the suit be dis- 
missed with costs throughout. 

Decree reversed. 

Attorneys for the appellant : Messrs. Tl’a^io Oandhy & Co. 

Attorneys for the respondent : Messrs. Matub/iai, Jamitiram and 
Madan. 


34 B. 484 (=4 I. C. 135=11 Bom. L. R. 1062). 

ORIGINAL CIVIL. 

Before Mr. Justice Macleod, 

% 

A. Haji Ismail & Co., Plaintiffs, v. Rabubai and another, 

Dejeiidants."^ 

[28bh August, 1909.] 

Practice — Dissolution of partucnhip-^Assets in ?uin(is of receityer—Judgmtni creditor^ 
Charging onier-^Solicitors* lien for fos<«. 

The rule at common law that a solioitor is entitled to alien (or hia costs on 
property recovered or preserved by exertions baa always been followed by 
tbis Court ; and, where there are assets of a partnership in the bands of a 
receiver appointed in a partnership suit, the solicitors engaged in that suit ace 
entitled to ask for a charge on those assets in priority to the creditors of the 
partaersbip. 

Ridd V. Thorne (4). followed. 

^hore a plaintiff has obtained a decree against a partnership firm, the 
available assets of which are in the bands of a roooivor appointed in a ptevioas 
[483] partnership suit, his proper course is not to issue execution against those 

*OcigiDal Suit No. 633 of 1907. 

(1) (1880) 6 Bom. at p. 84 F. N. (8) (1897) 13 Bom. 336. 

(2) (1880) 6 Bom. p. 83. U) (1903) 2 Oh. 6i4. 
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aak the Court for a o^iar^iag order, aud to undertake to deal witti 
the change aooording to tha order of the Court. 

Kewney v. Attrill fl), followed. 

Proceedings in ohambars on a garnishaa nobioa. Tha faobs apnear 
sufficiently from the judgment. 

Captain^ of Messrs. Captain and Vaidya^ for the plaintiffs, 

Thakorda^ A. Qci,nd}i\ for first defendant. ' i « is*— i 

. c suit ware partners and in I*-®- 

a suit No. 96 of 1907 filed by the first defendant against the seoond defen- 

dant for dissolutjon of partnership, a receiver was appointed to get in tha 

assets. The receiver has now in his hands a sum of about Rs 1 698 as 

assets and it is not considered likely that he will recover anything more. 

The plaintiffs in this suit having obtained a decree against the defen- 
dants were granted leave to issue execution against the assets of the nart- 
nership in the hands of the receiver and a prohibitory order was isiuad nn 
bhe 19bb June 1908. They have now taken out a garnishee notioe against 
the receiver to pay to the plaintiffs the money in his hands. I am told 
that no other claims have been made against these assets but a question 

arises whether they are not subjeot to the lien of the solioitors in the 
partnership suit for their costs. 

The rule at a oommon law that a solicitor is entitled bo a lien for his 

costs on property recovered or preserved by his exertions has always been 

followed by this Court and the ease of Rtdd v. Thorne (2) is a direct autho- 

rny lor holding that where there are assets of a partnership in bhe hands 

of a receiver appointed in a partnership suit, bhe solicitors engaged in that 

suit are entitled to ask for a charge on those assets in priority to the ore- 
ditors of the partnership. 

Apart from that the prooedure adopted by bhe plaintiffs in this suit is 
m my opinion, wrong. They should not have issued execution against the 
assets in the hands of bhe receiver. Tha proper course was to ask the 
Court for a charging order in bhe [486] form granted by Kay, J., in Kewnty 
V. Attrill (p. The assets of tha partnership can then be dealt with by tha 
Court by giving directions to the receiver and it is desirable that this nro- 
cedure should be followed in future. 

I discharge the prohibitory order and garnishee notice and give bhe 
plaintiffs a charge on the moneys which are in the hands of or which may 
be taken possession of by tha receiver and they must underbake bo deal 
with the charge according to bhe order of the’ Court. The charge will be 
for the judgment debt and costs and interest and the costs of this order. 

The lien of the solicitors for their costs in the partnership suit will taka 
priority over this charging order. 


(1) (1886) 84 Ch. D. 345, 


(2) (1902) 2 Ch. 344. 
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34 Born. 4B7 Indian biqb ooubx bbfobib CTol. 

3) B. 486 (=4 I. 0. 278 =11 Bom. Ij R 117 6.) 

ORIGINAL CIVIL. 

Before Mr. Justice MacUod. 


In the matter op Land Acquisition Act. In the matter op 
Govern WENT and Sdkhanand Gubomukhrai and another.* 

[6t)h Septiember, 1909.] 

Land AcquitHim J-ci fIo/1894) — ComjtenBation-^Valuation of r#iiii«nlial property— 
Elementt to he considered — Evidence before Acquisition Officer — Praetice. 

The income o! a property whether aotael or imagioety U no doubt one of the 
recogaiied starting points for a valuation, but it is a miitake to think that it il 
the only element to be taken into oonsideration. 

In the ease of residential property to endeavour to arrive at the market value 
solely on the baait of an hypotbebloal rent may work grave injustioe to the owner 
There are o'tmmodities which may possess a value in the market not for the re- 
turn they give on capital invested but for the advantages and enjoyment whioh 
aeorue from their possession. Residential property— in the sense of property 
whioh a purchaser wishes to acquire for his own residence— is such a oom- 
modity. 

The first question to determine is whether there is a demand, and if there il 
a demand the original cost is the most important element for oonsideration. 

[487] It is the duty oHegal praotitionera attending before the Acquisition 
Officer to assist him in arriving at a valuation by putting before him all 
the information and materials at their disposal. 


Reference under s. 18 of the Land Acquisition Aot. 

The facts appear sufficiently from the judgment of the Court. 

Bohertson with Jardine for the claimants. 

Weldon {Strangmani Advocate-General, with him) for Government. 

Macleod, J. — This is a reference hy the Special Acquisition Officer 
under s. 18 of the Land Acquisition Aot relating to a piece of land measur- 
ing 3.009 square yards with a bungalow erected thereon sitaatad on the 
Matunga Road which runs between Matunga station on the Q. I. P. Railway 
Company’s lino and Mahim station on the B. B. & C. I, Railway Com- 
pany’s line. The property was notified by Government for the purpose ol 
being handed over to the Q. I P. Railway Company whioh required 
additional land for traffic sidings and waggon sheds. A considerable area 
of the surrounding land has already been the subject matter of previous 
reforoDoes before me. The claimant purchased the land in reference about 
1901 at the rate of Rs. 2 per square yard, and after filling it in all over to 
the extent of about 2 feet built a substantial upper storied bungalow with 
out-houses. The whole was surrounded with a low wall surmounted by a 
wooden fence. The compound has been laid out as a garden. This 
neighhourbood after the plague broke out in Bombay towards the end oI 
1896 was tho first resorted to by persons who wish^ on that account to 
live outside the oity. A oonsiderable quantity of land changed hands and 
houses began to be built, but further development was checked when it 
was ascertained that tho Bombay Improvoment Trust had notified fot 
acquisition all the land between the two Railways from Dadar to Matnngai 
so far back as 1898 or 1899. That notice was cancelled about the year 
1906 and a fresh notice was issued by Government for acquisition for the 
Railway Company on the 22ad February 1906. The demand, however, 
for suburban residences continued unabated, though it oonid only b6 
satisfied by erecting houses in Salsette. 


* Refereaoa No, 40 ol 1908. 
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Special AoQuisifiion Officer, has valued bhe 
property on the basis of an hypothetical rent, to the exclusion of all other 
methods. The claimant after the bungalow had been completed, had 
occupied the upper floor himself and had occasionally let out the ground 
floor and parts of the out-bouses. so there was no possibility of arriving at 
the letting value of whole except by guess-work. Mr. Chambers, for 
government, estimated that a fair rent would bo Rs. 100 per mensem 
Mr. Murphy based his award on a rental of Rs. 120. In his decision ha 
has complained of the attitude adopted by the claimant'a legal advisers, 
ibe brst valuation they brought m was one by Mr. Bryant based on his 
estimate of the then value of the land plus the value of the buildings 
The Company s solicitor contended that this valuation was on a wrong 
basis, the correct basis being the rental value. Mr. Murphy adopting 
this contention summarily rejected the claimant’s valuation, and apparen- 
tly expected him to immediately produce a valuation on a rental basis 
At a later stage of the proceedings after the Railway Company had opened 
Ibair case the claimant was allowed as a matter of grace to bring in a 

valuation also based on an hypothetical rent. Before me both parties 
nave argued the ease on the same basis. 


Now the income of a property whether actual or imaginary is no doubt 
one of the recognized starting points for a valuation. The mistake everyone 
has made in this case lies in thinking that that is the only element to be 
taken into consideration. In the case of residential property to endeavour 
to arrive at the market value solely on the basis of an hypothetical rent 
may work grave injustice to the owner. There are commodities which 
may possess a value in the market not for the return they give on capital 
invested but for the advantages and enjoyment which accrue from their 
possession. Residential property is such a commodity, and here, by 
residential property I mean property which a purchaser wishes to acquire 
for his own residence. The first question to determine is whether there 
is a demand, and if there is a demand the original cost is the most impor- 
tant element for consideration. A man who buys land and builds tbere- 
not necessarily produce a marketable commodity of the value of 
[489] his outlay but it does not follow that’ he never does, for if there is a 
demand for residences in a particular locality and the supply is limited a 
purchaser will consider not only the procurable rent of houses m the 
market but the cost to himself of building a new one. 


Now I am satisfied that in February 1906 there was a demand for 
residential property in this locality, that the supply was extremely limited 
and that persons of means residing in the native town were anxious to 
obtain accommodation outside the town during the plague season ; further, 
that the flituation of the claimant's property was eminently favourable 
and that his expenditure on land and building was absolutely normal. 

Mr. Chambers, the expert witness for Government, admitted that 
there was nothing evtravagant about the building and that the property 
could be valued as a residence without fixing cn an imaginary rental 
Unfortunately Mr. Murphy's award precluded him from forming aii 
unbiased opinion of the value of the property on this basis. The claim- 
ant proved that the cost to him had been about Rs. 26,000 but beyond 
that, he had laid out the compound, planted trees, and brought into 
existence, as is evident from the photographs put in, an eminently desir- 
able residence available for sale as a going concern. It is not unreasonable 
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for bhe Courb bo assume bhab a purchaser wishing bo acquire such a resi- 
dence in bhis neighbourhood would realise be could nob build ab any less 
oo'^b, in addibion ha would have bo incur considerable broubla and waib (or 
a considerable bime before he could enber inbo residence. If any aubboriby 

were required for valuing on bhe basis of oo=^b ib can be found in bhe case 

8i B. 486=A of Government v. Dayal where bbe Courb wenb furbher bhan I am 

^*318^11 prepared bo gOi by awarding bhe olaimanb in addibion bo bhe esbimabed oosb 

1176 * value of his land insbead of bhe 

original oosb. There is no reason why bhis mebhod should be absolubelv 

barred and bhe owner oompensabed on bhe basis of an iroaginarv rental 
merely because he happens to have completed his building before bhe 
nobifioabion. Taking inbo account the demand for residential pro- 

perty in bhis locality, bhe oosb of bhe property bo bbe owner, its favourable 
situation and the fact that ib possesses ab'^olutelv normal features, I con- 
sider ibs market value on bhe 2^nd September 1906 was Bs. 25,000. The 
claimants’ valuation on bhe basis of a rental of Rs. 185 tihe year round 
cannot be considered a reasonable one. If I am bo consider an imaginary 
rent I do nob think any one would pav more bhan Ks. 140 ab bhe outside. 
The olaimanb moreover has abbempbod bo increase his valuation by setting 
up a Scheme for separating 816 square yards from the south end of bhe 
compound which he alleges would have a value of ibs own without inter- 
fering with bhe value of bhe bnngtilow. No doubt he did ask big engineer 
before the 22nd February 1906 bo prepare plans for a ohawl on bbe south 
and west boundaries of his property, bub T do nob feel oonhdenb that he 

lOA^ bo carry bhis inbo execution. A chawl accommodating 80 or 
10^0 people would certainly have prevented bhe bungalow from being con- 
sidered a desirable residence. 

Apart from bhab I am entirely against baking such ■chemes Into 
oonsu erabion. There is no objection bo giving surplus land a valuation, 
bub must really be surplus land. In this na'^e the clairranb has walled 
m and laid out bhe whole of the land which he oloarlv bought for the 
purpose of building a bungalow on ib. Supposing I valued 816 square 
yards proposed bo be out off. at Rs. 3 per square vard, I should certainly 
oonsi er at the value of bhe bungalow a«: a residence would be depreoia- 

T regret that there should have been any 
no ion 0 ween the Special Acquisition Officer and the claimant’s soli- 
01 or. atn sure the latter intended no dicro<=neot to an officer who was 
carrying ou with groat consideration and ability the work entrusted to 
im y government. Unfortunately, having fixed in his mind that the 
only way bo value the properby was on bhe basis of an imaginary rent, he 
ms 0 ave considered himself precluded from accepting any informa- 

pertinent to suoh a method, 
legal practitioners attending 
if hltrt ^ OQuisibion Officer should make reference to what mav happen 

to assist the officer in 

and malnJ’M pubting [«91] beforo him all the information 

denov tA ? Ab the same time I deprecate any ten- 

oion nnil f information produced by a claimant with suspi- 

rulei nf aJ-;i everything which is nob proved according to the 

a claimant prevail in a Tourt of Justice, thus necescitating 

inquiry bn a heavy costs and extending the time occupied by the 

nqulry bo an inordinate length. The Acquisition Officer is in a position 

ill q I'om.Fj. R. ^^9. 
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to make any inquiry that ha 'may think may help him in making his 
award but he oan hardly expect each individual claimant to produce 
substantial proof to support his case in respect of details which in the 
opinion of the officer should be taken into account in making his award 
The claimant has been awarded Ej. 20.205-20. That must be in- 
creased by Es. 4^794 80 to which must be added 15 per cent and interest 
on the whole at 6 per cent since Government took possession, The claim- 
ant must) also be paid the costs of this reference. 

Attorney for Government: £. Nic^ioison.Qovernmenb Solicitor 
Attorneys for the claimant: Messrs. BickneU, Merwanji and Eomer. 
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OEIGINAL CIVIL. 

Bejore Mr. Justice MacUod, 


Walbai, Plaintiff, v. Hheebai and others, Defendants."^ 

[3rd September, 1909.] 

Hindu law—Adoption^Mother's sister's sm also faiher'B brother's son. 


The adoption of a mother’s sister’s son is invalid, even 
happen to be father’s brother's son. 


though he may also 


The ptohibitioQ against the adoption of a sister’s son, a daughther’s son and 

n R ^ “‘a “ Q general, and not confined solely to parsons who are 

neither Sapindaa nor Sagotras. ^ 

Raiuchandra v. Qopal (L), follov?ed. 


[492] Administration suit.' 

One Eamji Govindji died in February 1908, leaving him surviving 
two widows, Heerbai and Walbai and a step-mother Bhagbai. This suit 
was originally filed by Walbai the junior widow against Heerbai and 
Bhagbai, but at a later data Jadbowji, who was alleged bo have been 
adopted by Heerbai since the filing of the suit, and Velbai, the daughter 
of Bhagbai, were added as 3rd and dtb defendants respectively. Jadbowji 
in addition to being the son of Eamji's father’s brother was also the son 
of Eamji’s mother’s sister, the double relationship arising from the fact 
that two brothers married two sisters. The relationship of the parties is 
more fully shown by the following genealogical tree : — 


Panjoo 


Shivji Pan]oo=M 


•v 

I 

j=Govindji Panioo=Bhagbai 

(2nd deft.) 

Velbai 


I Heerbai=Bamji=Walbai (4th deft.) 

Jadbowji (1st deft.) (plff.) 

(drd deic.) 

(adopted by Heerbai.) 


A receiver was appointed on»the application of the plaintiff. 

Various issues were raised between the parties as to the property in 
certain ornaments and as to the ell eob of a consent decree in a former 

• Original Suit No. 244 of 1908 
( 1 ) (190b) 32 Pom. 619. 
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1909 Bhagbai agaiusb Kamji for mainbenanoo ; bub bhe mosb im- 

- BKP. 8- porhanb point ab issud and bh j ohiof poinb bo whiob the legal argumanbs 

\vero directed, was the validity ot bhe abova-menbioned adoption. 

Ori^gunal Strangman, Advooaba-General, with Inverarity, Baikes and Lowndes 

for the piainbill : — 

34 B. 491=4 '-^be adoption is invalid. Sea Stokes on Hindu Law ab pages 61 and 

I. 0. 277=11 671. The point was decided once and for all in Bhagwan Singh v. Bhag^ 
Bom. L. R. Singh (l). And further discuasion is in fact now purely aoademio. 

See Saikar's Hindu Law at page 150. 

Fadsha with Setalwad for bhe 1st defendant : — 

lb is a mistake bo lay down that bhe possibility of lawful mar- 
riage with bhe natural mother is bhe test. See Mandlik’s [493] 
Hindu Law ab page 479. The proper oonsbruobion of the text of 
Sakala is bo read it as directing bhe adoption in bho first place of a Sapinda 
or a Sagobia, and in the second place. /athnt/ a Sapinda or Sagobta, of any 
stranger except a sister’s son, etc. in the present case, Jadhowji was 
adopted in aooordauoc with bhe directions of bhe first part of the text. 
The second part has no application at all. 

Davar with Jmnak appeared for bhe 2nd and 4th defendants. 

Bhandarkar with Desai for the 3rd defendants supported the adop- 
tion. 

Sirangman in reply 

Tho text does not warrant such a oonsbrotion. There are no full 
stops. The exceptions named in the last lino refer to bhe whole text. See 
liamchaiulra v. Uopal ^2). 

Maclkop, J. — One Ramji Govindji died in February 190S leaving 
two widows lloerbai and Walbai, his step-mother Bhagbai, and her 
daughter Volbai him suiviving. In March 1908 ^Valbai the junior widow, 
tiled this suit for the adiuiuisbiation of bho estate of Bamji. making Heer- 
bai and Bhagbai dofondaubs. Alter bho suit was filed, Heorbai purported 
to adopt one Jadbowji bhe son of Kamji s lather’s brother and mother’s 
sister. Jadhowji and subsequently Velbai were added as party defen- 
dants to this suit. Bhagbai and Volbai thereafter filed suit 802 of 1899 
against Kamji olaitning uiainbeuanoe and other relief. By a consent decree 
of tho appellate Court m that suit, a house in Essaji Street was settled 
on Bhagbai for life in lieu of mainbeuauoe and Kamji was directed to set 
aside a proper sum for tho mairiago expenses of N'elbai. No provision 
was made lor tho mainteuauoe of Volbai should her mother die before she 
was married. Bhagbai was made a party to this suit merely because as 
bho plaiubiil alleged ^ho had a life interest in a portion of Kamji s estate ; 
but besides joining with bhe plaintiO in contesting the validity of the 
adoption of Jaahowji, she has seized bho opportunity of making several 
claims against [494] Eamji's estate on behalf of herself and Velbai, 
which must bo dl^posod of before 1 deal with the validity of tho adoption 
and bhe further questions in dispute between bhe plaiutitl and defendants 
1 and 3, In tho first place Bhagbai asked tho Court to construe the oon* 
sent decree in suit 602 of 1899 tor the purpose of asooituiuiug what iuteiesl 
she took m the house in L-saji btieot. 1 do not think it is open to argu* 
mont that she took anything more than aide iutoiest in that house, which, 
on her death, will revolt to Kamji a heirs. Then it was oouteuded that 
Volbai’s maintenance should bo piovidcd for ; on the other hand the plaintiff 
and^dofondants 1 and 3 arguo that as Volbai pia^od for maiutcuanoe in 

fl) U890) 21 All. 4l2. inj iiQi'oi •'} Kio .^k cao 
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suiii 6l)2 of 1899 and no proyisioa was tn'idu fnr ih ■ t.u 

her claim ma^ti be ooasidared as refused Ih seam^ oonsenb decree 

Ihe ,ue,Si„„ „( Volb.,', o' JoX,rXAt,*“’ “I 

decraa was passed. However ,t was no douS inL^TrfK . 

will bave to be maintained some how out of the tamTly n^pertv '‘^Tl 
IS no necessity now to decide how her maintenance sho,iirh« ^ f ! 
for under ciroumsfcancea which may never come mfn • f 
question as to what is a proper sum to be set aTde ?or ^ha 

this purpose, must be decided by the CommiSoni 

1 now come fco the claims of Bhaebai aeainsb bho / -d ^ 

certain ornaments belonging to herself and Velhai for 

deposited with Eamji a tew Souths before hfa deifh. ^ 

[After discussing the evidence his Lordship proceeded ac i 

I am satisfied that Bhagbai has nob nroved hv dJv ^ 

deposit of ornaments with Ramji and that she has nob 

the ornaments taken possession of by che Receiver excentThe h ?a 

necklace belong to her or Velbai except the broken gold 

se 5H“= f ~3' :•“ = 

.-SS S “SiS- 

A son of a Sapinda or also next a Sagotra 
A sonless twice born should adopt 
In default of son of Sagotta should adopt Agotra 
A daughter’s son, sister's son and mother’s sister’s son excepting.- 

But defendants 1 and 3 argue that the verse should be divide,! 
two parts, that the first permits the adoption of all Sapindas and 
of the same Gotra as the adoptive father without anv rB^sf-ri 
that the second confines the prohibition against the sister's sons d“auth 

nor Sagotras, that therefore as the third defendant is S fa her's br^hh 

The dmlnT''^ inclined myself to adopt this conslruotion 

The double upright strokes appearing at the end of the alternate lines nl 

the text m Ghose's work on Hindu Law page 651 relied on by Z Is 

defendant as representing full stops, do not appear m the original 

ave^t I am prLluL hZ" holding Sherw'se bVa d!S“il’oUhis‘cou“rt 

the Bpeoifie instanoea mentioned viz a daiieht-fir'q' on ^ excepting alwayg 

mother’s sister's son." » daughters son, a sister's sou, and the 

I find therefore that the adoption of third defendan(i le • I’j. 
There must be a referenoa to the Commissioner to ascertain 


(l; (1898) 31 AU. 413 , 
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1909 (1) proi» 0 rty letU by Eamji Govindji V 

SEP 3 (2) What) were his debts ? , , 

1 ’ [496] (3) Whether the sum of Es. 3.247 is euffioienb for the bebro- 

OBiQiNAii marriage expenses of Velbai, and if nob, whab further sum should 

be allowed ? ■ t u lu rt ■ 

34 B 491=4 (4) Which of the ornaments taken possession of by the Keoeiyer 

I. C.’2^7=ll belong to Heerbai, Walbai and Ramji’s estate respoobiyely ? 

Bom. li. R. Attorneys for plainbitf : Messrs. Captain and Yaidya. 

Attorneys for defendants 1 and 3 : Messrs. Bhaishankar Kanga and 

Oirdharlal. ^ , o ^ 

Attorneys for defendants 2 and 4 ; Messrs. Thakurdas &Co. 


34 B. 496 (=4 I. C. 275=11 Bora. L. R. 1167). 

ORIGINAL CIVIL. 

Before Sir Basil ScotU Kt., Chief Jusiioe, and Mr. Justice Batchelor. 

Sir CuRRiuBHOY Ebrahim and others, Plaintiffs, v. 

The Municipal Commissioner for the City op Bombay 

AND others. Defendants."^ 

[23rd September, 1903.] 

City of Act (L*om. Act III o/ 18SS), St’i-tioa 261-A, ciani^ (c)“ 

Building’^*" Directly war or atrectiy under"--Jonslructton. 

The wotd 3 “ dicootly over or aiccotly uudor “ in seolion 2ol-A. olauae (o). of 
the City of Bombay Municipal Act (bom. Act 111 of ISdb) should be uuderatood 
io the rostriot-ed some of immediately over or immediately under, so that in 
olleot under this seotiou a water-oloBot uia) bo built so as to be vertically ovoc 
or uudor any part of a building piovidod ih.it a bath-room intervenes. 

Where it is not suggoslod that a word bears any teoUxiioal sense in the context 
in which it occurs, the oon;;tEUOlioa must proceed upon the general rule that 
statutes aro presumed to use words in theit popular senso. 

This matter oamo before the Court as a spcoial oaso Btatod undor 
section 527 of tboCodo of Civil Frocoduro [Act XiV of 1852). 

The plaintiffs were lessees oi a ^plot of land in Wodehouso Road, 
Bombay, and, being desirous of building thereon, gave notice of 
then iutontiou bo the dotoudauts in pursuauoe of the provisions [ 497 ] 
of section 337 (1) of the Ciuy of 'Bombay Municipal Act [Bom. Act 
III of 1888). The plans, however, were not approved by the Executive 
Engineer on the ground, inter aha, that buoy oontravonod the provisions 
of section 251-A [a) of the said Act, in that they contemplated the con- 
struction of certain wabor-olosots in such a position as to be directly over 
or directly under a part of the building other than another privy or water- 
closet or bathing-place, bath-room or terrace. 

To meet this objection fresh plans wore prepared and submitted, 
according to which the water-closets wore still vertically in a line with 
residential parts of the budding, but d bath-room, or part of a bath-roocoi 
now intervened to prevent them being immediately over or immediately 
under such parts. 

Those plans, however, wore also disapproved on the soma grounds as 
before, the dofondauts maintaiuvug that tuo words “direotiy over or direct- 
ly under " m the olauae m question meant "m a direct line with, vertically 
above or below." The piamtiils on ohu other hauu oouteuded that the 

* Oiiginal buit No. 'iUO ol 1303, 

m 
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worfls meant “not onlv in a .iireot line with, vertically above or below 
but alco in contact with or directW a'liacent to.” ° ' 

noint^tW enable to come to a <^ati<;faotory ooncTu-^ion on the 

point, they agree.! to ^tate a oa<ie for the ouinion of the High Court and 

«b. 

M What is the proper oonstruotion of seefioc 1251-A 'n1 of the nitv nf -Romi, 

Munioipal Act (Botj Aot TII of 13881 ? ' or tne . .,ty of Bombay 

to. oJJ’l *110 P’aintifla entitle'!, having regarl to the provisions of the said seotion 

paragrap^hemolTetL^tr? 

Jariine with Shortt for the plaintiffs. 

Bobertson mbh Stranqman. Advocate-Ceneral, for the defendants 

„ , ’’’ fo'" •'be oninion of the Court 

under Order XXXVI of the Civil Procedure Code, 1908. The nlaintiffs 

are the lessees of a piece of land situate at Wode-house Bridge Road, and 
the defendants are the Municipal r498l Commissioner for the City of 
Bombay and the Municipal Corporation of the Citv. 

l«nd build residential chambers on their 

the requisite plans and specifications. Objection was taken K the 

^’’® water-closets violated 

Sows*^— ®'“®“'-®^ by Act V of 1905. That clause runs as 

hA Stall bnild a privy op watep-oloset in fluoh a position or mannor as to 

Sriv^o, liirA?' 00^ room or part of a building other than anoC 

P y or water-closet or a b^thia£;-plaoe, b9.th-roora or terrace. 

in thli!. “®®’’ •'bi? ohiection the plaintiffs made certain alterations 

contained in the clause, but the defendants maintained thefr oSS 
objection. The question before us is whether that objeotion is good in 

“ ^’rooM °° to be given to the word 

directly m the clause. The plaintiffs contend that the words “ directly 
over or directly under ” mean not only vertioally over or under, but also 
immediately over or under, so that in effect a water-closet may be built 

•’®.''®’''”®®’’y or onfler any part of a building provided that a 
bath-room intervene??. The (^efendant-^, on the other h%n^, pnt a wider 
con??truction on the olau^a and submit that the word*? *' direotiv over or 

aireotly under ** mean “ in a direct line vertioally at any height above or 
any depth below.” 

* II of the special casn. at it is drawn, does not quite correctlv 

follow the requirements of the Order, but any technical difficulty which 
might have arisen from this circumstance has been removed by the par- 
fiies who, through their respective counsel, have assured us that neither 

^!r our ending, and that the difference 

between them will be 6nally settled by the expression of our opinion as 

^ clause. That being so, we proceed to state the 

PidOT ^'P^o'on to which the argument^ on either side have led us 
I.U.. U L first place we must notice Mr. Robert*^ou's argument 

that whatever may be the true eon'^truotion of the clause, the proposed 

an attempt to evade the provisions of the clause. In eipIanationTtS 
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point it 'Jhonia be sbatecl that the grouna floor of the buiiaint? is to be a 
restaurant an^ that, aocorclin^ to the original plans, the bath-room an^ 
the -water-oloset were to be side by side on the first floor immediately over 
the restaurant. When objeotion was taken by the Munioipalitv, under the 
olanse oited, the plaintiffs so altered the position of the water-closet as to 

bring it iramediatoly over the bath room, whinb is immediately over the 

restaurant. The floors of the bath-room and of the water-closet are built 
of impervious material so that there are now two impervious floors bet- 
ween the water-closet and the restaurant. Mr. Robertson, however, con- 
tends that the water-closet ought even now to be regarded as being imme- 
diately over the restaurant and not the lest; cq because as be puts it, a 
small comer of the hath room intervenes between the water-closet and 
the restaurant. But we think that this contention must he disallowed. 
There mav. no doubt, he cases where a structural alteration is so slight in 
effect as to amount to nothing more than a colourable pretence of doing 
something which the Act requires to he done substantially : hut we do 
not think that this is such a case. As a matter of plain fact, what is now 
immediatolv below the water-closet is the bath-room and not the restaur- 
ant ; and the truth of this description still remains despite the fact that 
the water-closet is over, not the whole bath-room, hut only a four feet 
high recess in the bath-room. It follows, therefore, that the position of 
the water-closet does not contravene the prov'sions of section 251-A (a^ if 
the plaintiffs’ view as to the moaning of this clause is to prevail. In our 

opinion it ought to prevail. 

It is plain that by the phrase " directly over '* the draftsman of the 
Act intended to convey one or other of only two possible alternatives, and 
seeing that a familiar word lav apt for the purpose of expressing either 
alternative, it mav he regretted that both these words were avoided and 
the equivocal word *' directly ’* f60o] was omplovod. TTad the meaning 
intended been as the plaintiffs sug^esf,^ one would have expected “immedi- 
ately**; had the meaning been as the defendants suggest, one would have 
expected “ vertically ** But tho choice h^s fallen noon " directly** and we 
must construe it as best wo nan. Tt sporns to ns that full force is given 
to the word if wo road it as tho equivalent of ** immediately *' which is in 
ftooordanoo with popular modern usage, whereas tho more extensive con- 
notation required for tho dofendant*s ease would have invited a more pre- 
cise word and aorae amplification of the phrase. It is not suggested that 
the word hears any teohnioal sense in tho omtext in which it occurs, and, 
therefore, the oonctructinn must proceed upon tho general rule that statn- 
tos are presumed to nse*words in their popular sense, “?/ti lo(fuiiur vnlgust 
as was sftid by Br. Tjushington in TJi-^ (iV Now whatever may 

he the Intorprotation favoured hv otvmolog’eal pronrietv, we think that 
current popular usaee isaoj^jnst the defendants. If two visitors to a hotel 
bargained that their rooms should he the one direotlv over tho other, they 
would hardly he satisfied with rooms which, though in the same vertical 
lino, wore three or four storevs apart. In time al'^o as well as in space, 
it is clear that “direotly,** loquitur has parted with its original 

signification: wo s^y that we are coming “ directly ’* without reference to 
tho lino of onr approach and moaning no more than at once or forthwith. 
It is true, tho original precision is retained in soipptifie or mathematical 
usage, hut with that wo are not concerned : tho point is that in popular 
speech this otyraologioal aoouraoy has been so far lost that we do not 
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think it can be read into ''dirootly where the word oan receive ample 
interpretation otherwise. Further support for this view may be found 
by considering the language of the clause without the word “ directly”; 
for, that should suggest the particular lacuna whioh the insertion 
of the word was intended to supply. If the clause had read “ no 
person shall build a water-closet in such a position or manner as to 
be over or under any room or part of a building other than another 
waber-oloseti or a bathing-place.” then a bathing-plaoa at the [60l] 
western extremity of the first floor might conceivably have justified 
a water-closet at the eastern extremity of the second floor ; for the water- 
eloset would have been, in a sense, over the bathing-place. It appears to 
us that the addition of the word ” directly ” is sufficiently accounted for 
by an intention to prevent such a construction and that the context does 
not warrant us in ascribing to the draftsman any wider intention. 

As to the argument whioh was sought to be based on substantial con- 
siderations affecting the public health, we think that it is exposed to a 
two-fold answer : first, that, if effect were to ba given to the defendant’s 
contention, the Act would apparently be restrictive beyond all reasonable 
need, and, secondly and principally, that the Commissioner must be pre- 
sumed to have entertained no such apprehension in this case, for, had he 
done so, be would have exercised his wide powers of prohibition under 
section 246-A of the Act instead of limiting himself to a technical and 
manifestly doubtful objection under section 251-A (a). 

For these reasons we return the following answers to the two ques- 
tions put in the case. 

(a) The words “ directly over or directly under” in clause (a) of 
section 251-A should be understood in the restricted sense contended for 
by the plaintiffs, and (5) in the affirmative. 

There will be a decree accordingly. 

Attorneys for plaintiffs : .Vlessrs. Thakurdas & Co. 

Attorneys for defendants : Messrs. Crawfordi Brown & Co. 


31 B. 502 (=*12 Bom. L. R. 878=6 I. C. B27.) 

[802] APPELLATE CIVIL. 

Before Mr, Justice Chandavarkar and Mr. Justice Eeaton. 

PiRAJi BIN Laxman Mali (original Plaintiff)^ Appellant, v. Gana- 
PATI BIN Eamji Mat I (original Defendant), Respondent. * 

rist March, 1910.] 

Dekkhan Agricvlturisis^ Relief Act (XVTI of 1879), section 12 — CompromiBe of the case 
— Court* s duty to record the compromise and pats decree in its terms — Pleader's 
eompromising without authority from hit elient^Client to apply to cancel the com- 
promise. 

There ia nothing in the provieions of leotion 12 ob in any other aeotion of 
the Dekkhan AmioaUanits' Belief Aot 1879, which erpresdlv cleprivei the partiei 
to a suit of the pnwer of entering into a oomnromida and having that oompro- 
miie recorded under section 375 of the Hivil Procedure Code of 1882 whioh is 
the same as Order XXIIT, rule 8 of the Code of 1908. 

A oompromise means the settlement of a disputed claim. 

Where a party complains that a eompromise efieeted in his name by his 
flsadei wag uoanthorised, ha must move the Court to cancel all that has bMB 
done and to revive the suii 
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Baiangovjda v. Chtt- chiqirigotBiid (1), followed. 

[Di»t. 3?^ Bom. 190 : 37 Bom. ''■14; Ref 50 T. 0 501=4 P Tj J. 532=1919 Pat. 942; 79 
1 0 553 ; Ref 37 I. 0 953=43 Bono. 530 fOnranromiae by pleiier witboat autho- 
rity! Cf 1923 M \V. N. 784=45 .Vl L J. (P. G 1 ] 

AppeaIj from tihe decision o£ Rubbonji Manoherji, First Class Subor- 


34 


B 502—12 Judge ab Poona. 
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878==6 1 . 0 . 
627. 


Suit for accounts and redemption. 

The propflrfey in dispute was mortgaged by plaintiff’s father to defen- 
dant for Rs. 3,505 on the 15th Augu'^t 1‘'93. It was again mortgaged on 
the 31st January 1896 for Rs, 2,500; and for Rs. 1,500 on the 25bh March 
1897. The plaintiff mortgaged it bo defendant for Rs. 1,2 )0 on the 17th 
April 1901. The total amount advanced was Rs. 8 700. 

The defendant was in possession of the property. 

The plamtiff filed this ‘^uib on the 17bh January 1908 for aoonuat and 

redemption of the mortgages. 

After the issues were settled, the parties applied for and obtained an 
adjournment of the hearing; and on the adjnrned hearing they presented 
to the Court a compromi'^e of the suit. [503] Under the terms of the 

compromise the amount durt at the foot o( tlie mortgage was fi-^ed at 

Rs 9.500 for prioo’pal and interest ; the =ntn male payable 'n yearly 
in-talmentc ol R< 500 each; and th- question of further intere t and costs 
was lettto lie determine') by the Coiitt. 

The CouTt pas'-ed a deo'-re in term- of tbs oonnpr-m’'^n. Tt awarded 
further intere^-tat ti.e rate of throe p r cent, per auiiiuu ; and made the 
tjlainr.’lT hear tiie defoniUnt’'^ oncti-' 

The pUintitT ai'pcale-'l to th^ ni-’h CouTb. 

L. A.. Shah, for the ar-pollant Th»' 1 > vor CoU't erred in parsing % 
decree on a so-called o'mprrmi'o, Und ^r Mim D kkhan Agriculturists* 
R'-lief Act section 1 ^, the Court is houul to take noeounbs unless thC 
cUim is admitt''d; and even in t' at ca o i-iv' Court mu t record its reasons 
in writing ■-liowing that it is -ati fiel that t'ne almi^s on is true aoi made 
by the der>tor with a full knowledg-r of his rights under bho Ao^ ; the lower 
Court has not followed the latter course and hence io was bound to taka 
the accounts under sootion 12 of the Ao*"-. 

Further, the judgment of the lower Court oloarly sh"iws that after tha 
oommenO''raonb of this suit anl before the i srnrs were ra’^^ed. the re^pou- 
dent was asked bo proluoo h s aioounts nn 1 to show wliat he olauned under 
the mortgage in dispute. The appellant’s pleader oxaminad tha pameand 
admitted that in so far as the aooounts wore conooru 'd the amount given 
by the respondent was correct; yt‘b ha disputed the amount of tha onsidera* 
bion and therefore a distiuot-issue on that point was raised. Then comas 
in the oomp''omis 0 wherein tiho whole oousidorabion is admitted. Thus 
there is the admiscion of the ola m. 

There is no express provis'on in the \ct about eompromises. Again 
I submit that the oorapromiso is not binding on tlv^ appellant as it was 
entered into hv his plo-iler without anv auMiority from him. 

(Cha\bav.\RKar, J., referred to Basan^oudav. Churchtgirigotoda (l).] 

[604] Lastly, the lower Court was wrong in awardirg future infcerast 
when it itnilf says th^t the respondtmt has already received past interest 
almost equal in amount to the principal. 

V. 0. Ajinhjat for the respondent was not called upon. 
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' 5 f°'^sbti by tiha appellant! fco ...i, - 
TortoT r TLe p aii.t.ll alKged tLat tho amounts ol bha 

,rftTa\T'® "h ' ' ““d Ibat that was — 

th« ^ '■’“ fbd pla nt'tJ Claimed lahel in ‘PPEDLatk 

the suit as an ag.icultun-t under the Dekkhan A.noultn^ts- Relief Act 

The mortgages were for ca=b advances. 34 b 502=12 

Jita fh dispo-al on the . Oth of November, Id, 18. On that B-ira. L r!^ 

flabe the parties, appearing by their pieaders. at ked for and obtained an *'8=6 I.O. 

On thT?' a compromise. ®”- 

Un the day bxed they appeared again and pub in a compromise, embody- 

fn® “ d '“'■ere’t and costs, and the Court was a^ked 

to pa a decree m berms of the oompromise, and also to give its own direo- 

Judl r Accordingly, the Subordinate 

Judge, who beard the suit, passed a decree in accordance with the com- 

promise, and also gave certain directions on the question of interest and 

COSgS» 

th«t, appealed from. It is oontonded, in the first place, 

that such a compromise ar the parties entered into ooul 1 not be recosniz- 

tnri r provisions of the Dekkhan Agrlcul- 

Stfi! r. A'"'' No doobt, under the 

Jabber part of that section, if tho amonnt of tho olaim is admitted, and bha 

S,r ; I ‘hat the admis- 

s on IS true and was made by the debtor with full knowledge of h.s legal 

S!r T, hound to take an account 
ai directed by the previous provisions of the stction. Bub the portion of 

the section, which i.s rei.cd upon by the aipebant, applies where the 

if ttio creditor's claim, admits 

c. ibat lb ditieuut liom a cumpioinibe. There is nor.hmg m the laDguaea 

ot seouoQ 12 or m any other s^ocum o( tha Aoc. which eicpres^iy deprives 
L^UhJ the parties 10 a suit o( th ■ power of entering into a compromisa 

that compromise lecurdod under section ^75 of the old 
<oivil Froobdure Code, which ib the 5ame as Order '/ 3 , Rule 3 . of the Code 
now in force. Here it cannot be saia that it was a ca^e of mere admission 
by the defendant of the olaim. What the Court was a^-ked to do was not 
indeed to pass a decree on any admission cf the defendant, Tmb to make 
one m terms of the compromise whxh, after trial commenced, had been 
deliberately entered into by the parties. A compromise means the settle- 
ment of a disputed claim. This view is supported by the decision of this 
f^ouft in Gangadhar Sakharam v. Mahadu Santaji[l) where it was said : 

If a crtdicor and debtor cannot define their mutual relations by the 
mediation of persons in whom they have oonfidenoe, still less should they 
be allowed to do so unaided, and thus the settlement of accounts would 
be no settlement unless made by a Court. The foundation would thus bo 
laid for universal litigation, but this is so generally disapproved that it 
cannot without an express declaration be supposed to have formed a part 
of the. policy of the legislature in this particular instance.” And then tha 
Court went on to observe that “ the Code of Civil Procedure and the 
Pekkban Agriculturists’ Relief Act being within the territorial range of 
the latter, Statutes m pari matena must be construed together so as to 
give effect, so far as possible, to the provisions of each,” 

That decision, has remained undisturbed and unquestioned as law 
There have been several amendments of the Act since that decision was 
reported, and yet the legislature has left it untouched. 
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II) was next argued, however, that this oompromise had not been oon- 
senbed bo by the appellaob; boat wbab was put m was meroly a pursHis oE hi, 
pleader and the pleader had no aubhonby, express or implied, bo give snob 
a oonsenb. But. as was held by this Court m a raoent ease, Basangowia 
V. Ohurchigirigoiuda (1), where a party oomplaius that a oomptotnise 
SI B. 502311 effected in his name by his pleader was unauthonxed, ha must move the 
Bom. L. R. Court bo cancel all that has bean done and to revive the suit. Here no 
878=6 I. 0. [ 508 ] steps for that purpose, as required by law, have been balren, anU 

we are asked to set aside the compromise on a ground raised Wst 

time before us while we are concerned with only an appeal. The lower 
Court was nob asked bo determine whether it had been misled in the way 
bhatj ib is said to have beau in oousequenoe of the alleged want o? authority 

in the appellant's pleader to effect the compromise. , . 

On the question oi intarest. it is entirely a matter of disoretion and 

we do not think there is any reason in law or equity to interfere with the 
Court’s award. The decree is confirmed with costs, without preiudioe to 
the right, if any. of the appellant to have the compromise sat aside on the 

ground of fraud. _ r j 

Decree oonnrined. 


8i B. 606 (=6 1. 0. 905=12 Bom. L. R. ^71.) 


APPELLATE CIVIL. 

Befort Sir Basil Scott, Kt., Ch ief Just iot and Ur. Justice Batchelor. 

Naratan Shridhab Date (Oriflinol Defendant), Appellant, v. 
Pandurang Bapdji Date (Original Plaintiff), 

Bespondent.* 


[4th April, 1910.] 

Hindu wait Act (XXI of 1870). seclioni 8 ctki b—In iian Succession Act {X oj 1865), 
secUonlSl—Adminietrator-Gencral's Act (II oj lb71). ifclicii 36— ITi limed* in 
Bomboy-rroperty worth ksi ih,m Its. 1 . 00 ()-ProbiUe-Adminis(riUor-Oe>wral s 

arti/taiic^ 

A will made in Bombij ia Bubjoot to th® ptovisiona of tho Hinda Willi kot 
(XXl of ISTO) and a person olaimiog aa a legritoo under the will ii not enUtlod 
to eua without Ufcing out probate as he would bi bound by eeofcion 187 of the 

Indian SuooesBion Act {X of lb65) which n incorporated in the Hindu WiUa 


Act IXXI of 1870). 

Tho provision of tho Admioiairator-GoneraVi Aot III of 18741 is not aSeoted 
by the iuoorporation in the Hindu Wills Aot (XXI of ISiOi of teotion 187 of 
tho Indian Suooesflion Aot (X of 1865). 


Second appeal from the decision of S. S. Wagle, hirst ClassSub- 
ordinate Judge of Thana. with Appellate Powers, confirming [60 7 J the 
decree of D. D. Cooper, Second Class Subordinate Judge of Panvel. 

One Radhabai, a Hindu widow, resided at Pauvol in the Thana 


District for several years and was possessed of soma moveable and immove- 
able property at that place. On the 1st September 1897, she made a will 
in favour of Narayan Shridhar Date in whose house she resided at Panvel. 
Subsequently she sot out on a pilgrimage to holy places and on her way 
back to Panvel she put up with her brother Pauduraug Bapuji Date at 
Bombay. ^Vhil 0 living with her brother at Bombay, Radhabai became ill 
and died on the 25tih September 1903 after having made a will, dated ttie 


* Beeond Appeal Ko. 551 of 1909. 
(1) (1910) lee page 408 anfi. 
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23ra September 1903. Under the will she bequeathed her property to tain 

her brother the sudPandurangBapuji Date. As the property comprised ApbVl 4 

m the will was less than 1.(300 m value, the legatee applied to the 

Aaministrator-Geaeral of Bombay for a aerbificate of administration under 
section 36 of the Administrator-General’s Act (II of 1874). The Admini- 

• held the necessary inquiry and granted a certificate to 34B.806=6 

randurang Bapu]i Dale, the legatee, on the 16th December 1903. Sub- b 0. 0O5=:12 
sequenbly the said Narayan Shridhar Date relying upon a certified copy of ^ 

the will made in his favour by the deceased Radhabai on the 1st Septem- 
her 1897 applied to the Administrator-General to withdraw the certificate 
granted to Pandurang Bapuji Date, and the Administrator-General on the 
iobh April 1905 refused to withdraw the grant. 

On the strength of the certificate granted by the Adminisbrator- 
Oeneral, Pandurang Bapuji Date filed a suit against the said Narayan 
bhridhar Date for the recovery of Eadbabai's assets in his possession 

The defendant contended inter alia that the plaintiff had not 
ODtamed probata of Eadbabai’s will, that the plaintiff derived no title 
under the said will and that he, the defendant, was the sola legatee under 
Eadhabsi’s will, dated the 1st September 1897. 

The Subordinate Judge found that under the oerbifioata granted by 

the Administrator-General the plaintiff was entitled to recover the whole 

of Eadhabai’s property in the defendant’s possession and he passed the 
decree accordingly. 

[608] The defendant having appealed, the District Judge remanded 
the case for the purpose of recording evidence in support of the will relied 
on by the plaintiff. The Subordinate Judge, thereupon, sent for the will 
from the office of the Administrator-General and having recorded evidence 
of the attesting witnesses found that the plaintiff had proved the due 
execution of the will and passed the same decree as before. 

On appeal by the defendant the Appellate Court found that the will 
was duly proved and that the plaintiff was entitled to sue without obtain- 
ing probate. The decree of the First Court was, therefore, confirmed. 

The defendant preferred a second appeal. 

M. V. Bhat for the appellant (defendant) Radhabai made the will 
in Bombay, therefore, it is governed by the Hindu Wills Act. Under 
section 2 of that Act, section 187 of the Indian Succession Act is in- 
corporated in it. Section 187 of the Indian Succession Act is imperative. 

Under that section it was necessary for the plaintiff to obtain probate to 
establish his right under the will. The certificate granted by the Adminis- 
trator-General is of no avail. The plaintiff’s suit must therefore fail. 

The lower Court has relied upon the decision in Shaik Moosa v. Shaik 
Essa (1). But the parties to that suit were Mohomedans who are not 
governed by the Hindu Wills Act, 

G. B. Rele for the respondent (plaintiff) : — The property comprised in 
the will being less than Rs. 1.000 in value we were entitled to obtain a 
certificate of administration under section 36 of the Administrator- 
General's Act. Section 5 of the Hindu Wills Act exempts the Adminis- 
trator-General from the operation of that Act, Further the certificate 
granted by the Administrator-General has universal application. It was, 
therefore, not necessary for us to obtain probate. The certificate of the 
Administrator-General gives us title to the property comprised in the will. 

Bhai in reply. 


(1) (1964) 8 Bom. 341, 


84 Bom. 509 


IHDIAN HIGH OOOBT BEWBTB 


tlToi. 


1910 Scott, G. J. The only question thab we have bo deoide in 

APRIL 4. tb s case is whether the oerfcihoate of the Adtninisbratot-Ganeial granted 

to the plaintiff entitles him to sue for poisor^siou of tha plaint property 
APPKLLATB ^ taking oot probate of tbo will under which he claimed as 

legatee — a will whoa was oiaiie m Bombay ana is therefore suojeuO to the 
34 B- 8C6=6 provisions of the iliudu Wills Act. 

1. 0. If the oertifioate of the Admini-tratir-General did not entitle him to 

^*^* 471 * * without taking out prooate bo woul i bo bouai by stobion 187 of the 

Indian Succession Act which is mcoipoiated in the Hmdu Wills Act to 
take out probata before \ie could osta li:'h his right as a legatee. 

The 0. rtihcato of the Adiumislrator-GLueiai was granted under 
section 36 of tho Admioistiafcor GeneTal’s Act which states that in oases 
where the Admiuistratoi General is sati^ffed that the assets do not 
exceed one thousand rupees in value, ho may, U ho thinks tit, if request- 
ed to do so by writing, under the bund of tho executor or the widow or 
other pereon entitled to administer the effects of the deceased, grant to 
any person claiming otherwise thaa p.s a creditor, to bo entitled to a share 
of such assets, certiticates under his band, entitling the claimant to 
receive the property therein meQtio.'Od, bolonging to tho essate of the 
deceased, for value hot exceeding in tho whole one thousand rupees. 

That provision, wo think, implies that tho oerti&oato when granted 
will as a matter of law entitU) the clamviut to receive the property. That 
that provision of the Almim'-trHtor Genernl s Act i*' not affected by tbo 
incorpor tfcion in the Hmlu Wills Act nf the section 13* of the Succession 
Act. IS clear from ^eot-on 5 of thj Uin lu Wdls Act whiob provides that 
* Notbing contained in this Act -hill all o»> tho rights dut os and privileges 
of tho Admiuistrabors- General of M a Iras au.l Bouibiy, ra'pootively. 

Tho plaintiff tborofoio was entibl d lo ina utam this suit. We 
confirm tho dooreo of tho lower Gnut and du'UiirS the appeal with 

costs. 

Decree confirmed. 


34 B. 5 0 (— 7 I. C ^45=12 Boni, t . R. 4S7). 

[810] APPELLAlB CIVIL. 

bejore Sir Basil Soo t, Ec., Ckie/ Justice, and Air. Justice Batchelor, 

ViTuAPPA BIN Kasha IIkqpe and oxhebs (Original Plaintiffs), 

Appellants, v. S^viiRi Kosii G.KNAruuATXA and ANOXUBB 

(Orii/inal D'/endants), lifspondents* 

[lObb April, 1910.] 

Hindu Laio — Ififakthara — Ddfi^^triTs inhtirihat; property frori faiher^Shani 

B^fpnraie and absolute — Tenants-in-a^mmon, 

In the Bombay PresideDoy a dau^btat taViag proporsy (tom bet l^tbei 
inberita it aa siridhaa and dau.shtoca tafeo their 8h;4tfls eeparately and 
abaolntely. 

Whoa the property io iaheri'Od ia not phyaioally dlvidad, it ii held by tha 
daughtera as toaaots in-common aud not as joint tenante end theca il BO 
eutviV' Cahip between them. 

in oases afleotiag inherit loco the t -ile is to adhere to the daoieions ol tht 
(’oart to whiob tho distrio'. from Abich (ho case arose ii snbjeot. 


* Beoond Afft^^l Rbd ot i9d9. 




VIJHAPPA u SAVITRI 


84 Bom. 513 


Second appeal from the decision of T. Walker Dktrmi, t 

hZ™""”"' Su'bo,ai„,= o1 

Suit) to recover E=;. 65 as balance of rent. appkIiLate 

two 'to,;;- ‘T ' - 

Snd R^mt' in Teta\^\Vork!m ' rT b'" J" 

devolved on him as heir of h.s wife Kopordeoeased 

DetS“! I reat. 

Dafendant 2 contended inter aha that nUinhiff’c xr 
entitled to a share in the estate of her father ' he h.I fl"’"' 

and possessed of moveable aod immoveable prop^ty ; whie tSefendan^ 

i’htpStrff': S iVp^CnttJ 

hk nEnl!^ ’'u ® Heode died and 

his nephews were brcuRbt on the record as his legal repre-enUt.vi ^ 

b«i Jodfte found that both Kuppi a^i Suvitn wera fb^ 

heirs to their father. e->. the^elore. allcw.d the claim ® 

On appeal l,y def. nda, t -J the Di^tr et, Judge reversed tha .r.. 

The plaintiffs preferred a ^roond appeal. 

s. S. Paikar for the appellants ', plaintiffs) ; — The lower frinrt, 
wrong ,n holding that Savitri took bv survivor'bip the iXest of 

khftt r I ( I). It |1 1 . 1 1 do'^n ID Bulakh/aa v Ef:>kavl<il I2l 

several estates. The rule. hoLver^s Afferent in ^ ab^ciute bub 

The remarks of Mr. Malvill, J., ate very apposite; "This is^the^k^' 
which appears to have generally been taken by the Shastris and to ha ^ 
commended itself to the learned authors of Wa^t and Buhlerk n ^ t,^ I 
.Ms certainly a far more convenient rule th^n "an of reg rdiS^^^^^^^^^^^ 
tenants two or more daughters who hnve married into d.ffLnt famVie ” 

The ruling m Eindohai v. Anacharya (3) relates to sisters and 
approvesof the deckion in IIorihM v. Damodarbhat ( 4 ) West and 

lake in the Bombay Presidenay separate intarects exoluding the right of 
survivorship contrary to the rule applied in Bengal and Madrfs There iV 

J Chehkani Venkayyamma Oaru 

£ r ‘be orposite oontenlmn 

andk^n^^*^t“*''® Madras where daughters take only a life estate’ 

7,^^f^fR^ a" laid down in Bulaktla^ v Keshav 

lal ( 6 ). But the said Privy Council case k [ol2] explained in Rni K^u 

r mm v. KeskavM Rano Hoi (7). In JoyLJr CZ D.o%.%'t 

(l) (1878 3 Bom 171. , 5 , (,903. OQ I » 

(9) (1881) fi Bom. 85. 6) f J' if ’ 

(8) (1890) 16 Bom. 206. j 8*' 

(*) (1878) 3 Bom. 171. ®- 1298. 
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1910 Chandra Butt (1) the Privy Counoil have laid down that) the principle o! 
Apbil 10. joint tenenoy i? unknown to Hindu Law except in the case of a ooparoe- 
" — nary between member'^ of an undivided faroily. See also Karuppai 

Noc/itar V. Sankaranarayana Chetiv In the Vyavabar Mayukha, 
Chapter IV, Section 8. para. 10 (Stokes’ Hindu Law Books pa^e 86) it is 
8JB.fil0=7 laid down following the text of Manu that ” If there be more daughters 
LC 18 tiban one then they are to divide (the estate) and take (each a abare). 
^^*487 ?hows that the daughters take an absolute and several estate. Though 

this case is governed by the Mitaksbara, it is laid down in Bhagwan 
Vithola v. Waruhai (3) that it is a well established rule of the Bombay 
High Court that where the Mitaksbara is silent and obscure, the Court 
must, generally speaking, invoke the aid of the Vyavabar Mayukha to 
interpret it and harmonize both the works so far as that is reasonably 
possible. 

N. A, Shiveshavarkar for respondent 1 (defendant 2) : — The oases 
cited were governed by the Mayukha and nob by the Mitaksbara. The 
present case is governed by the Mitaksbara and it must be decided accord- 
ing to the interpretation of the Mitaksbara as laid down by the Privy 
Council in Baja Ghelikani Vcnkavyamma Garu v. Raja GheUkani r^- 
kataramanavyamma (4). At page 165 their Lordships say that widows 
succeed jointly, so also daughters. We rely also on Aumirtolall Bose v. 
Eajoneekant Mitter (5). The present case is governed by the Mitaksbara 
and it must be decided according to the interpretation pub upon the Mibak- 
sbara by the Privy Council. Further this oaso comes from Kanara which, 
at the beginning of the last century formed part of the Madras Presidency. 
Therefore oases under the Mayukha would not apply. 

Patkar in reply The law in Madras is quite different. There the 
daughters take only a life-interest like the widows and are therefore placed 
by the Privy Council on the same [513] footing. But as laid down in 
Bulakhidas v. Keshavlal (6) tho law in the Bombay Presidency is quite 
different. It is laid down in a case from Dharwar governed by the Mibak- 
sbara that a daughter bakes an absolute estate in the property inherited 
from her father Gulappa Dotiingappa v. Tayawa Kanipantia (7). The 
Mayukha is quite clear and according bo Bhagwan Viihohi v. IFarnbai (i) 
where the Mitaksbara is silent or obscure, the Court should invoke the 
aid of the Mayukha. 

Scott, (3. J.: — The question in this appeal is whether the plaintiff or 
the second defendant was the person entitled as landlord to receive rent 
from the first defendant for property of which the latter was a wulfffln* 
tenant. 

The last male owner of the property had two daughters, Kuppi and 
Savitri. Kuppi was married to Kam Hegde. The heirs of Kuppi's hus- 
band, Ram Hegde, are plaintiffs in this case. Savitri is tho second defen- 
dant. 

It is contended that on Kuppi’s death Savitri acquired her interests in 
the property by survivorship. This contention is ba^ed upon certain 
Madras decisions of which the latest is bo be found in Rajah 
Venkayyavma Qaru t. Raja Chclikani Venkataramanayyamma (4\ from 
which it appears that according to the Mitaksbara, as interpreted by tho 


(1) (1898) 98 OaV 670. 
(I) (1908) 97 Mad. 800. 
(!) (1908)89 Bom. 800. 
(4) (190i) 30,I.A.«150. 


(6) (1874) 3 I. A. 119. 

(6) (1881) 6 Bom. 81. 

(7) (1307) 9;Bom. L.B. 804. 
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® inheriting from their father take jointly .... 
and do not take absolute interest in separate shares 1910 

‘te Bombay Presidenoy. however, it has long been held that a 

daughter takmg property from her father inherits it as stridhan and it AppEmAia 

lollows that two daughters taking from their father take their share.: 

■eparately and absolutely, “ — 

1 . ^ inherited has not bean physical- 

ly divided it IS held by them as tenants- in-oommon and nob as joint Bom. L.H, 
tenants and between them there oan be no survivorship W7, 

* f ,, respondent that we ought 

to follow the rulings applicable to the Madras Presidenoy, beoaase this 

ease comes from Kanara which, at the beginning of the last century, 
formed part of the Madras Presidency. ^ 

The rule, however, which has been always followed in eases affeetine 
the mheribanoe of property under Hindu Law is bo adhere bo the deoi- 
sions of the Court bo which the district from which the case arose is 
subject; and it has nob been contended that in the district of North 
Kanara any different rule has been laid down by the Bombay High Court 
from that which applies bo the rest of the Presidenoy in the case of nro- 
porty inherited by daughters from their father 

We, therefore, think that the District Judge has oome to an errone- 
ous oonolusion in holding that the second defendant succeeded by survivor- 
ship to the interest of her sister in the property in suit. 

We reverse the decree of the District Court and restore that of the 
oubordmate Judge. 

The defendant No. 2 must pay the eotts of this appeal and of the 
lower appellate Court. 

84 B. 610 (—4 I. C. 837=11 Bom. t. R. 1804.) 

[818] OEIGINAL CIVIL. 

Before Mr. Justiee Beaman, 

Ahmed Sdleman Jumani and another {Plaintiffs) 

V. Beagwandas ViSRAM & Co. (Defendants)* 

[I4th September, 1909.] 

Suit for parmrahip accounit— Limitation Act {IX of mS), Art. lOS^Specific asteia 
reahaed within period of limitation. 

If a saik for general partnership accounts and a share in partnership profits 
is itself barred, the plaintiff in saoh a suit cannot be allowed to proceed speoa- 
latively against any and every partner^^hip asset which may have been realised 
by the defendant after dissolution and within the period of limitation. 

Merwanji Hormusji v. Rustomji Burjorji (1) distinguished. 

On 7th November 1903, the plaintiffs entered into an agreement 
with the defendants to carry on a Commission Agency and brokerage 
business in partnership till 7th November 1904. The partnership was 
actually dissolved on or about 8bh October 1904. This suit was filed by 
the plaintiffs on 7th November 1907 for the taking of partnership accounts 
and the payment of their share of the assets. The defendants in their 
written statement raised the defence (inter alia) that the suit was barred 
by limitation. 


* Original Suit No. 882 of 1907. 
(1) (1882) 6 Bom. 628. 
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Demi wtfib Jinnah for fibe plaintiffs ; — 

If tbe date mentioned in the agreement be taken as the date of dis- 
solntion, the snit is not barred. Farther, clause 9 of the agreement pro- 
vided that the partnership accounts were to be made np on the expiration 
of 13 months, namely on 9th Deoember 1994 ; so that time should be 
deemed to run from that date. Tn any case, even if it is held that this 
suit is barred, the plaintiff should he allowed to recover such outstandings 
as -were realised by the defendants after dissolution and within the period 
of limitation. 

See Knnx v. Gvs (l\ Dai/al v. Fhatav (2\ Merwanji v. Bustomji (3). 

f316] Wa^ict with Pirhhai for the defendants, 

BEA.M 4 N, 'T. ; — I think one of the preliminary objeotions taken by the 
defendants proves fatal to the plamtiff*s present claim. Mr. Desai, who 
has argued the case for the plaintiffs, admits that ha is not in a position 
to call any further evidence upon the question of fact when the partner* 
ship was dissolved. The court must, therefore, come to its oonolasion 
on that point upon the papers which Mr. Wadia for the defendants has 
pnt in. The Court has the agreement, an advertisement, and a letter 
(Exhibits 1, 2 and 3). According to the agreement it would appear that 
the intention of the parties, when the partnership was formed in 1903, 
wa? that it should last till 7th November 1904 with a month over in 
which to collect outstandings and settle all accounts. The advertisement 
to which the first plaintiff is himself a party and the letter of April 1907, 
written on behalf of the second plaintiff, prove oonolnsivelv that as a mat- 
ter of fact, the partnership was dissolved at the latest by the 19th October 
19f)4. That being so, I see no escape from the conclusion that this suit, 
which was brought for a partnership account and share in partnership pro- 
fits on the 7th of November 1907 is clearly time-harrad. Aitiole 106 of 
the seoond Schedule of the Limitation Act enacts that where a suit l«, as 
this suit is, for taking partnership aooouubs or share in partnership profits, 
the date from wh'oh limitation begins to run is the dissolution of the 
partn'^rship. The plaintiffs apparently laid oonsiderable stress upon the 
agreement contained in clause 9 of Exhibit 1,- which they appear to think 
extended, as between the parties themselves, the duration of the partner- 
ship by one month beyond the date, whatever that date may have been 
upon which it was actually and in fact dissolved. But I am unable to 
accede to any such argument. If partners make an agreement of that 
sort between themselves, it appears to me that the only effect which could 
be given to it is that, assuming the partnership lasted up to the contem- 
plated date, neither party could press the other for accounts until the added 
grace period had expired. But, what that has to do with the law of 
limitation, or how it can operate to extend the period allowed by the 
Limitation Ant, I must own I entirely fail to understand. In' this view of 
the case, r317] it appears tome too clear to admit of serious argument that 
the plaintiffs* claim is time-barred. But they have strenuously contended 
that although so much of their claim, as relates to the taking a general 
partnership account, may. upon that view of the law, he time-barred, they 
are at least entitled to a'^k for a share of anv out^^tandings recovered by 
the defendants after the 7th of November 1904 and within the period of 
limitation applying to a suit for moneys had and received. In support of 
that contention I have been referred bo Knox v. (1), Dot/ol Jaitai t- 


. (1) (1B791 Ti. B, 5'H. Tj. 656. 

(3) (1876):i2,B. H. O.’OT.' 


iB)"(l899) 6 Bom. 698. 
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Khalav Ladhi (l) and Merwanji v. Bustomji (2). Bull aftiar giving bhose 

fhfl was deoided by Mr. Jusbioe Green, 

TnL if, r partnership aocounli ab all. The learned 

^ I® “PP'-O'^ai- '0 ‘be opinions of three of the learned 

law Lords who decided Knox v. Gije (3). And Latham, J., m giving iudg- 

menb in Merwanji v Emtomji (2j rests upon the decision of Green, J 

S (sf Lordships in Knox v! 

ara if ■ ^ f ^n Merwanp v. Bustomji (2), it appears to me that the facts 
are again easily distinguishable from the facta in this case. There, it is 

against a former partner in a firm. 

doubt there are observations, both in the judgment of Latham, J. and in 
the judgments of their Lordships of appeal in Knox v. Gye (3), which may 
appear on the first reading to lend some colour to the plaintiffs’ contention 
^at where a suit for general partnership accounts is barred, the plaintiffs 

^ A ‘e P>^°eeed as for moneys had and received in respect 

taking the decision in Knox v. Gye f3) as a whole and keeping it strictly 
to lbs own facts, it can be [818] legitimately used to support the reason- 

A^ ®“‘^sequently been based upon it. As a 
matter of fact the Lords of Appeal in that case found that the suit by an 

baS°' h “ surviving partner was time- 

ti, f ffu Lordships reasoning and arguments no doubt turn 
Upon tno laot tihat bhe surviving partner had received a sum of £2,500 as 
a partnership assest more than six years after the partnership bad been 
dissolved and, standing alone, no doubt within the period of limitation, 
^ut It appears to me that excepting some observations by Lord Hatherley, 
the gist of the decision, at any rate of the majority, was that that fact 
alone would not remove the bar of limitation which had been interposed 
py the lapse of six years smoe the partnership was dissolved. Nor, speak- 
ing with all respect for any observations or opinions of other learned 
Judges who may seem to favour a contrary view, am 1 able to under- 
stand how. if a suit for general partnership accounts and a share in part- 
nership profits is itself barred, the plaintiff in such a suit can be allowed 
to proceed speculatively against any and every partnership asset which 
may have been realized by the defendant after dissolution and within the 
period of limitation. In such a suit, it seems to me, questions would in- 
evitably arise which could not be resolved without opening up the whole 
partnership aooount. It appears to me that allowing the plaintiffs to 
pursue such a course, might result in real hardship and great injustioe to 
the defendants. I have said that this case is clearly distinguishable on 
its own facts from the authorities I have just been discussing. There is 
not a word in the plaint asking for any relief of the kind which the plain- 
tiffs now think the Court should grant them. The plaintitis never so 
much as allege that any assets have been recovered after November 1904, 

All their speoifio prayers are prayers proper to a suit of the kind they 
really meant to bring, prayers, that is to say, for a general partnership 


(1) (1876) 12 B. H. 0, 97. 
(3) (1683) 6 Bom. 628. 


(3) (1871) Ii. B. 6 H. L. 666. 
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1910 aooouafc, to be given their share o! any partnership profits whioh suoh 
JAN. Bl. an acoount mit>ht di'^olose and that the defendants should bear the costs of 

resisting them in this suit. Since that is so and I am quite clear that the 
^OiViL^ salt is time-barred, I feel unable to accede to the plaintiffs' alternative 
_ ’ contention that they should now be allowed to convert this defective plaint 
83B.619=i into a plaint merely for the [519] recovery of moneys had and received 
L 0.83^11 on their acoount by the defendants subsequently to November 7th, 1904. 

1351 ,' This being my view, I must dismiss the plaintiffs’ suit with all costs 

upon them, including costs reserved, if any. 

Suit dismisied. 


I8di 


Attorneys for the plaintiffs : Messrs Tayahjit Dayahhai & Co. 
Attorneys for the defendants : Messrs. Thakordtbs 8c Co, 


34 B. 519 (=12 B#m. L. B. 1058=8 I. 0. 810.) 

ORIGINAL CIVIL. 

Before Sir Basil ScoUt Kt.Chief Justicet and Mr. Justice Batchelor, 

JoSHi Narbadashankar HdrjivaN,’ 4ppcUan^ and Defendanh 
V. Mathuradas Gokoldas And Another, Respondents and 

PlaintiHs*^ 

[31st January 1910.] 

Oontraci^Wagering~-^Inieniion oj the parlies — Payment of differences^Contracl Ad 
(/X 0 / 1872), s. 67. 

There is no authority for the proposition that, beoause under the terms of a 
oontraot an obligation to pay or receive differenoes may arise on the happening 
of a particular event, the oontraot is void as a wager if that event does not 
happen. Suoh a result would be inoonsistent with the principle underlying * 
Beotion'67 of the Contract Act. 

This was a suit for damages for breach of oontraot. The plaintiffs 
alleged that by certain oontiaots entered into on 26th and 27th October 
1908, the defendant agreed to purchase from the plaintiffs 800 tons of 
Rangoon rice, delivery to be taken of 400 tons between 22nd February 
and 7th March 1909, and of the remaining 400 tons between 23rd March 
and 5th April 1909. On the duo dates delivery orders were forwarded 
to the defendant, but the latter refused to take delivery. As a result the 
plaintiffs sold the rice by auction and an aggregate loss of Rs. 12,605*6*9 
was sustained. The plaintiffs now claimed this sum as damages. 

[520] The defendant in his written statement admitted the con- 
tracts, but alleged that they were by way of wagering on the fluctuation 
of the market prices, and that payment of differences only was contem- 
plated by the parties, there being no intention to give or take delivery. 
He further contended that even if the contracts were genuine, the plain- 
tiffs had committed a breach by not sending the delivery orders in lime 
according to the practice and usage of the market. 

The chief issue raised was whether the oontraots were by way of 
wagering or not. 

The following was the judgment of Mr, Justice Beaman in the Court 
below : — 

•Original Suit No. 956 of 1909, 

Appeal No. 29 of 1909, 
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This is a suit! to reoovar on cerbain forward oonbraobs for the purchase 
of rice, the due dates of which were the Fagua and Chaitar Vaidas of 1965 
oorrespoading witu February-Maroh. and March-Apnl 1909. The plain' 
tiff’s contention is that the defendant refused bo take delivery as the 
market had gone against him ; •consequently the plaintiff sold the goods 
at his risk and on his account ; and now claims the difference between the 
contract and the market rata. A preliminary difficulty was settled by 
plaintiff consenting to accept certain rates as the measure of damages. 
What was realised at the sales and whether or not the sales were bona fide 
and properly conducted becomes of no further consequence. 

The defence is two fold : (1) General, that the contracts were wager- 
ing contracts. (2) That in respect of the contracts for the Fagun Vaida 
the plaintiff was in fault for not giving the defendant the delivery orders in 
time. Under the rules of the Eioe Merchants Association the plaintiff was 
bound to do this before 4 P.M. on a certain day, whereas in fact he did nob 
do so till about fifteen minutes later. The latter defence is inconsistent 
with the former. For it implies that the oontraots were genuine. That 
defence could not be available to the defendant, if his principal defence is 
true that under other rules of the said Association the oontraots were plain- 
ly wagering oontraots. and were known and intended bo be so, on both 
sides. However, I do nob say that the defendant is not entitled to make 
an [521] alternative case of this kind. I merely point out that doing so, 
weakens his position in his main defence. For amongst other criteria of 
what is and what is not a wagering contract the oonduot of the pjirties 
is nob the least important. I intimated to the defendant that I did not 
think there was anything in his second line of defence. This was after 
hearing the evidence upon it. Considering his general defence and all 
the circumstances of the case, I think, no Court would favour a contention 
of this kind which is purely technical. And being as it is in doubt, to 
put it most favourably to the defendant, the Court would not be boo an- 
xious to scrutinize the lapse of a minute or two, while it would be ready to 
doubt the accuracy of the defendant’s clock (even assuming his evidence 
to be more trustworthy on this point than it is) and lean in favour of the 
evidence for the plaintiff which is at least as good and proves that the ten- 
der of delivery orders was well within the prescribed time. If the defen- 
dant had been an honest dealer, if the oontraots were genuine (it does not 
follow that they were not because the defendant was a dishonest dealer) 

1 do not think that he, the defendant, would have raised a teohniaal de- 
fence of this kind at all, binging as it does on a variation in time of a few 
minutes only, the lapse of which could not really have injured him in any 
way. Some such considerations 1 intimated, as 1 have said, to defendant’s 
learned counsel who, in deference to the Court's view, did nob further press 
this point. 1 may add that on the evidence as it stands I should have bad 
no hesitation in finding that the delivery orders were tendered in time, 
and, therefore, as a matter of fact, this defence failed. 

The general defence splits into two parts. 

First, it is contended that as these oontraots were made under the 
rules of the Eioe Merchants Association, and as some of those rules at any 
rate have all the appearance of having been framed to permit and 
enoourage wagering contracts, any contraob admittedly made under them 
must be deemed to be affected with this taint, as possibly referable in oer- 
tftin oiroumstanoes to the rules which appear to recognize mere wagers, 
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[522] Second, ib is contended bhab whether or no any and all oon- 
traobs made under these rules are wagering oonbraots, these contracts 
certainly were and bo the knowledge and within the intention of both 

parties. 

The case of Ghapsey v. GUI and Go, (1), which was decided by a 
Bench of this High Court, certainly appears to lend some colour to the 
first contention. With all humility I confess that I am unable to follow ■ 
the reasoning of the learned Judges in that case, Ib was decided under 
the rules of the Cotton Association. One of those rules provided that on 
the happening of certain events oontiaots were to be settled in a particular 
way. lu the case before it those events had happened and consequently 
the questions in issue between the parties fell to be decided under that 
particular rule. The learned Judges thought that the rule contemplated 
wagering, and so refused bo give effect to it. Doubtless that decision is 
capable of some such extension as the defendant now wishes bo give it. 
Bub I do not feel that this is necessarily so, or that in dealing with other 
contracts made under a different set of rules I am bound bo accept as 
binding what is after all only an inferential extension of a more or less 
conjectured principle. If the defendant's contention on this point Is 
sound, then every contract made under the rules of the Rice Merchants 
Association would be a wagering contract, because, in certain oiroum- 
stanoes, any one of them might be settled under one or other of those rules 
wbioh have, to say no more, a suspicious appearance of having been fram* 
ed to permit of wagering. But ib cannot be doubted that an immecse 
volume of genuine trade is carried on under those rules, and such a deci- 
sion, as I am now asked to give, would prove disastrous to the whole rice 
business of this city. 

What is a wagering contract is a question which is constantly coming 
before the Courts. It may therefore be worth while to resume the leading 
authorities very brieffy, and oxtraob from them, if possible, a principle 
capable of universal practical application. 

[523] The foundation of our decisions was laid in the two English 
oases : in re Qteve (2) and Universal Stock Exchange Ltd., v. Straohan (3], 
In this Court we have Tod v. Lakhmidas (4), in which Fanan, J., laid 
down a rule, since much commented on, that a contract is a wagering con- 
tract only where it was the intentiou of both parties under no oiroumBtan- 
oes either to take or give delivery to or from each other. 

Then followed Motilal v. Goviniram (5), in which Batchelor, J., 
doubted whether the rule laid down by Farran, J., was not perhaps too 
broadly expressed, and added observations upon the manner in which Courts 
were to deal with questions of this kind. This was followed again by 
Davar, J., in substantially the same terms, in Eurmukhrai v. Narofam- 
dass (6). Oniveral Stock Exchange v. (7) appears to be an excep- 

tion to the rule which now finds general favour, for there possibilities 
implied in the form of the contract appear to have been allowed to override 
a strict determii^ation of the real intention of the parties, and therefore of 
the real nature of the traDsaotion. Tho reason of decision in Forg&i V* 
Osttgny l8) is simple. The appellant there was held to be the respondent's 
agent ; although the respondent might have gained or lost, as the shares 


(1) (1906) 7 Bom. L B. 805. 

(9) [1899] 1 Q. B. 794. 

(8) [1896] A. 0. 166. 

(4) (1893) 16 BCD. 441 at p. 446. 


(6) (1906) 80 Bom 86. 

(6) (1907) 9 Bom L, R. 195. 

(7) (1893) 66 L. T. 619. 

(8) tl896] A. a 618. 
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he was dealing in rose or fell, the appellant would not. He was to be 
remunerated by a fixed eommission, and, therefore, in the opinion of their 
Jjord<ihip<^ of fehe Appeal Conrfi. there wat; no wa^er between the parties 
to that suit. It mi^ht be doubted whether assuming that the respondent 
hail been cambling with third parties, and the appellant knew it, the appel. 
lant oouid have succeeded under the terms of Bombay Aot III of 1865 

Speaking broadlv, however, the authorities appear to me to oreata no 
dtffioulty. I think ’that the dictum of Farran, J., subieoted to rigorous 
analysis, will be found to be perfectly oorrebt. I believe that before a 
Court can hold a oontraot, on the faoa of it genuine, or at any rata not 
clearly wagering as the coniiraot in In re Qkve (1) was, to be a wagering 
opntraot, the Court must [324] be satisfied that the intention of the par- 
ties was in no oiroumstanoas either to give or take delivery. 

But this intention is not to be oontounded with oapaoity. A patty 
may be able to fulfil a oontraot and yet have no intention whatever of 
doing so. I am noli bo bo understood as in any way dissenbing from bho 
judgmenbs of Baboholor, J., and Davar, J. Rabher I may say bhab in my 
opinion bobh bbose iudgmenbs oonbain an admirable exposiblon of bhe pro- 
cesses by which a Courb has bo arrive ab bho true intenbion of bhe parbies, 
while bobh of bhose learned Judges appear bo me bo say, in no unoerbain 
bones, bhab ib Is bhe inbenbion of bha parbias and bhab alone bhab is bo ba 
asoerbained and made bhe decisive faobor. Bub I bhink bhab although bhesa 
iudgmenbs are unexcepbionabla as far as bhey go, they leave a poinb, or 
possibly more bhan one poinb, in some unoerbainby. 

Where bobh parbies are wagering and bhab can be clearly asoerbained, 
DO diffioulbv is likely bo be meb. Aboub the best way of ascertaining whe- 
ther bobh parties were wagering, notwithstanding the form in which bhey 
have embodied their oonbraobs, there can again be little or no difficulty. 
Bub there is a class of oa«0s and a common class of oases, which does nob 
seem bo have abbraobed bhe attention of bhe learned Judges who have so 
far dealt in this Courb with bhe general question. 

^ I mean cases in which one party A may be doing a large hona fid$ 
business, while bhe other party B may be a pure gambler, and doing no 
legitimate business at all. The form of bhe oontraot may be perfectly 
proper, A may be ready and able to fulfil his part of bhe oontraot. Yet 
I conceive that if B is really gambling and if A knows bhab he is gambling, 
whatever is bo be said of bho character of bhe rest of A's business, in his 
oonbraobs with B he would be gambling as much as B. Surely he would 
fall within bha provisions of Bombay Act III of 1865. 

And these are precisely bhe oases which give rise bo the most serious 
difficulty. Ib is no answer to B’s contention that bhe oonbracb was a wager, 
for A to say I had bhe goods and could have fulfilled my contract, or, I had 
bhe money and oonld have taken delivery of the goods from you. That is 
nob really the question ab all. For coming back to Farran, J's rule, we shall 
[8253 have to decide whether, in all bhe oiroumsbanoes of the particular 
case, A intended bo give or take delivery of the goods covered by bhab 
particular conbraob. And the broad universal principle will then require 
re-statement in a slightly enlarged form. If A usually an honest dealer 
knew that B was a pure gambler, then any conbraob which he ncade with 
B with that knowledge would be a contract in furtherance of wagering 
and would fall within the scope of Bombay Act III of 1865, while ib 
would likewise follow, that waiving that consideration, A could nob strict- 
W be said to have ** intended to give or take delivery to or from B. 

(1) D899] 1'Q.B:794. “ 
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Brought) into the region of every day praobioe, this principle would. I 
JAK. 81. expect, cover a great many transactions which are entered into not only 

in rice bat other great staples in this city. I suspect that there are many 
ObiQinaIi large dealers doing genuine business, who are not averse from giving 

clients an occasional gamble. And thus in each case it becomes a pure 

SIB. II9=e12 question of fact. a o vt 

Bern. L. R. What was the nature of the particular contract impugned / No more 

1068=6 1. C. jjban this can be extracted from the oases, Beduoed to their simplest 

terms they all emphasize one thing and one thing only. The Court must 
look beneath the surface and find out, if it can, what was in reality the 
true nature of the contract. 

If, for example, we find A, a dealer in rice on a large scale, entering 
into forward contracts with B, a bootmaker who has no trade in rice at 
ail, nor any means of dealing with rice in large quantities ; if we find 
that such contracts have been made over and over again, embracing 
goods worth lacs of rupees ; but invariably settled by the payment of 
differences on due date, then I apprehend that notwithstanding the surface 
propriety of the formal contracts, notwithstanding A’s appeals to his great 
legitimate business, and his assertions that for his part be was always in 
a position to fulfil his oontraohs, the Court would hold that as between 
him and B, the whole series were pure wagers. 

And that is in effect the case on which the defendant relies here. 
Does he substantiate it ? It soems almost superfluous to observe that A 
would start with every presumption in his favour. A bona fide dealer on 
a large scale could only be affected with the [528] particular knowledge 
which would except certain oontraots with a certain individual from the 
ordinary category of the bulk of his contracts, by showing that he had 
had a series of dealings with that person of such a character that he must 
have known all about the man himself, and the kind of oontraot he was 
in the habit of making. In this case the defendant cannot hope to esta* 
blish his case in that way booause there was no long course of previous 
dealings, nor were the parties known to each other. Possibly the plaintiff 
might have known, as one mau in the bazaar knows of another, that the 
defendant was partner in an iron business. But it would not necessarily 
follow from that that ho might nob have resolved to launch out into rice 
dealing with honest trade intentions. Therefore the defendant has fallen 
back rather on the line of abbaoking the plaintiff's business and endeavour- 
ing to show that it was chiefly a gambling business. Now the plaintiff 
was doing a very substantial business in various commodities. He had a 
strong financial backing. True ho dealt largely in rice too and seems to 
have had but poor godown accommodation for the quantities of rice ha 
bought and sold. The duration of his business was short, the firm is now 
dissolved, and appears to have existed for only three or four years. The 
maximum of rice shown to have come during any one year into the plain- 
tiff's actual possession is out of all proportion to the extent of his dealing! 
in rice. And from all this the infororoe is drawn that the plaintiff was 
himself not a bona fide dealer but merely a gambler in differences. Over 
and above this tbo defendant sfciongly vclieei upon a statement made by 
the broker who nt gobiabod these contiacts. TTo swears that he told the 
plaintiff that the defendant only meant to pay or receive differences. H 
that were true there would be an end of tbo case. The plaintiff sweats 
that he was not told anything of the kind and the broker himself goes 
on to say that ho regarded these as perfectly genuine oontraots. Ho 
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stoutly repudiates the imputation that he negotiates any wagering con- 
tracts. Naturally he )uld. wagering con- 

I oughS to rely on that unsupported state- 
ment by the broker. Setting that on one side the Court has to be guided 
by such facts as are made clear by the evidence. [527] First I am 
unable to find in any part of it sufficient support for the defendant’s alle- 34 B. 619=12 

gation tha . the plaintiff s whole business was sham and wagering On Bom. L. B. 

the contrary it appears to have been a good solid business with plentv of ^05®=® ° 
money to back it. It that were so, and part of it at least consisted in 

buying and selling rice forward, the onus would lie very heavily indeed 

on the defendant to show that these partioular contracts with him were 
made to the pjamb ff's knowledge for no other purpose than wagering on 

conduct ? He begins by meeting the plain- 
tiff s claim with an assertion that he was only an intermediary bo the 
plaintiff s knowledge. Ha has abandoned that contention. But the fact 
t^bat he began by making it, loses none of its significance. If we read all 
his early correspondence, carried on through Mr. Bhat, we shall sea at 
onoe that it ib utterly inconsistent with his present case. The foundation 
of all of lb IS that the contracts were perfectly genuine. He tries bo explain 
that away now by saying bhat this is part of the usual praohioo, designed 
DO Dhrow dusti in tihe Courb’s eyes should either party subsequeatly wish 
DO sue. First, I do not believe that for a moment. Next, if I did, I should 
be strongly disposed to allow the attempt to suooeed. Ib is asking a good 
deal of a Court of equity to coma before it with a plea of this kind, and 
then bolster it up by confessing that everything was dona during the 
earlier stages of the dispute to put a fraud upon the Court, People who 
indulge in that sort of knavery are not entitled to muoh consideration, 
and have themselves to thank if the results turn out contrary to their 
expectations. Then as to the argument that whether the plaintiff was a 
bona fide dealer or not he must have known that the defendant was not, 
what evidence is there to support it ? The defendant has told bis story. 

He relies strongly on being an iron merchant, and virtually asks whether 
any man in his senses would believe that a partner in an iron business 
would launch out suddenly into rice business. Ha points to the fact that 
he had no godowns for rice, that he never took delivery or could have 
taken delivery, and insists bhat the plaintiff knew all this perfectly well, 
and therefore when ha made these contracts also knew that they were 
wagering contracts ; and that the intention of both parties to them was to 
settle by payment of differences. 

[528] Now I have said bhat there was no long previous course of 
dealings between the plaintiff and the defendant in rice, which might 
have affected the plaintiff with knowledge of the defendant’s real inten- 
tions in entering into such contracts. Had there been, the case might 
have been very different. Evidence has been laid before the Court of how 
these forward contracts are made in the bazaar. Ib is only when the 
contract is on the point of completion that the parties' names are disclosed 
to each other. Then if one of them distrusts the other, the oontract is 
broken off. Here the plaintiff says he asked who the defendant was and 
was told that he wa-s a sound man. There is really little risk in making 
forward contracts of the kind ; no risk over and above the fluctuations of 
the market. It does not appear to me that plaintiff did anything unusual 
in accepting the broker's recomendations and making the contracts. 

Further, there is a good deal of evidence to show that the defendant has 
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been speonlafeing in rio 0 for a year or two. In one instance at least ho 
appears to have adopted preoi'^eiy the same course against one of his 
vendees who refu^^ed to take delivery, as the plaintiff did in this case 
a^ain^b him. That is to »(ay, he sold the actual f*ools at the risk and on 
the Te^poDciV)iiiby of the man v:ho had r-fu^rd to take delivery. All 
8iB. 519=12 this looks I ke real business. Of ooerse the defendant explains it away 
Bom. L. R. Qow by saving that every one of those contraots was mere'y for differ- 
ences, and that selling the goods really tna^e no matorial change in 
the nature of the dealing betsve£=n him und his vendee. Tie ^ays that he 
did rot get the price the goods realiz-^d, that this in fact, like his early 
letters to the plaintiff, was all part of the common practice designed to 
put a cloak of reality about the=6 unsuh=:tantial tran-actions. Bat at 
any rate, ^uppo^ing the plaintiff had any knowlelgeat all.of the defendant, 
this is the kinl of knowledge he would have had. He would have 
known that the defendant, like hundreds of others, was a speouUtor in 
rice and had been so for some time. He would have known that the 
defendant had gone through the usual regular hu-ine^s proceedings 
when one of his vendees refused to t*^ke delivery. "Why was he to infer 
from fill this vague bazaar knowledge that the defendant was a pure 
gambler? It is to be oh-erved that the witnosci^c called for the plaintiff 
[529] swear that in many instances tho defendant did in fact take and 
give delivery ju^t as any other hona fi lfi dealer in r'co woull have done. 
The defendant seeks to meet this by arguing that in no oace did he really 
take or give more than delivery orders. Now, this mav be a device in use 
among gamblers to evade the law. But, on the face of it, it is a regular 
business method and as effective as taking the goods away and pnbting 
them in your own godown. The truth is that if peonle want to gamble in 
this covert way and, in order to make the gamble appear a real transaction, 
wrap it up in all -the formalities of a real brausaction, it becomes virbu- 
ally impossible for a Courb to say that it is nob what ib appears bo be. A 
Courb may go on “ probing in‘o the surrounding oiroumstanoes *’ for ever, 
and be little or none the wiser. Certainly were there a long course of pre- 
vious transactions between the paTbie*^, every one of which had been seb- 
bled by paving differences, and bad the parties been well known bo each 
other (as in the case I began by supposing, whore one of them is, say. a 
boot-maker) then there would be a good solid ground for inferring the 
real nature of their speoulabions, and the true intention of both of them. 
Bub where they are hardly known bo each other at all, where both are in 
the open market, and both have boon spooulabing for aboub the same time 
in rice, how is one, who has perfeotlv honest intentions, to know that bhe 
other has not ? I confess that I do not see any test which oould be applied 
in bhe sure confidence that ib would disclose bhe truth. 

For. unfortunately, whether bransaobions of bhe kind now in dispute 
are genuine or wagering, ib appears bo mo that parties can with moderate 
care so conceal bhe real nature of the transaction that ib would become 
impossible for the Courb to say positively what that was. Assume that 
those were genuine bransaobions. The procedure would have been 
exactly what it admittedly was. Assume that there were peer- 
ing and for all I can see the procedure again would have been admittedly 
what ib was, at any rate up to tho point of tendering the delivery orders. 
And there is absolutely nothing by way of a history of previous relations, 

or deduoible from tho trade status of either. Jparty, which will lyield any 
satisfactory test. 
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While I permit myself to say so muob, as having a bearing on all 
oases of the kind, I do not feel any doubt in my mind upon [o30j the 
actual case. I have no doubt at all that the defendant was a gambler, 

,and thathe never meant to do more than pay and reoeive diflerenoes! 
Unfortunately that is also an incident (qualifying if necessary for theo- 
retical purposes the “intention to do no more than pay or receive differ- 34 B 6ig=ifl 
enoes . by adding ordinarily’*) of a good deal of legitimate trade. Hun- Bern. U B. 
dreds of contracts for cover in the markets of Bombay and Manchester re- 
spectively are, I suspect, made without any very definite intention of 
taking actual delivery, and are settled by paying differences. Yet unless 
this were done business in such commodities as cotton could hardly go on. 

But there is of course a real distinction, though rather an elusive one, 
between real and unreal transactions of this kind. And I need not go 
further into that. It is enough to repeat that I have no doubt that in these 
rice speculations, the defendant meant to gamble and nothing else. But 
I am equally sure that in a large part at any rate of his rice business the 
plaintiff was doing honest trade. He haa admitted that about half the 
total of his rice deals were settled by paying differences. But that is not 
necessarily inconsistent, as far as I can see, with genuine business. As 
to the rest there was actual buying and selling, real solid business. And 
I am clear that there is nothing whatever in the transactions now laid 
before the Court, or in the evidence given to colour chem one way or the 
other, which would justify this Court in holding that they were wagering 
contracts within the intention of both parties or within the intention of 
one, and to the knowledge of the other. That I apprehend bo be the right 
way of stating the principle upon which every decision of this kind must 
turn. Both parties may intend to wager ; or one party may intend to 
wager, and the other party may know that that is his sole intention and 
knowing it enter into the contract. Where the facts found warrant the 
Court in adopting either of those statements of fact, then the contract is a 
wager under the law of this Fiesidenoy. But where only one party in- 
tends to wager, and the ocher neither intends himself to wager, nor knows 
that it is the sole intention of the former, then the contract is not a 
wagering contract from the point ot view of the latter, and he has a right 
of action on it. 

I do pot think that any case in which the issue is raided could be 
clearer than this case is against the defendant. For that [bSlJ reason I 
have not gone more minutely into the evidence. When the points to be 
deberm. ned on the evidence are obscure, I usually analyse it exhaustively. 

I have not thought it necessary to do so in this Oisa because it speaks for 
itself, and, in view of the brief statement of principles 1 have attempted, 
can leave no doubt at all which way the decision of the Court must be. 

I find for the plainciff. The measure of damages has been agreed 
upon by the parties. When the sum has been ascertained by applying it, 
the decree will be for that amount with all costs upon the defendant, 

The defendant appealed. 

Inveraruyt with Lowndes and Jimiaht for the appellant : — 

Any oontraon made under the rules of the Rice Morchants Association 
must be deemed to be aflected with the taint of wagering. Rules 17 and 
27 are much wider than the rule discussed in Chapsey v. QtLl & Go, (1), 
and yet contracts under that rule were held to be void. The statement 
by the learned Judge in the Court below that a decision that conbraota 



(1) (1905) 7 Bom. Ii. B. 805. 
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under the Bioe Marohantig Agsooiabion rules were void would have a dis- 
astrous effect oa an ioatnense volucna oi genuine trade oarriel on under 
these rules, is not supported by evidence. Nor is it in any event a legal 
oonaiderabion. The contracts in this case were certainly by way o£ 
_ wagering, inasmuch as it was known to the plaintiffs that the defendant 
34 B. dl9c=52 was a gambler^and would only pay differences. The evidence showed 
Bom. L. R. that he was an iron merchant and had no godowns for rice; and the plain- 
103® knew this. The plaintiffs’ moonim did not deny that 

previous oontrr.ots between the patties had been settled by payment of 
differences. Further there is evidence to show that the plaintiffs were 
themselves speculators. Certain transactions appeared in their books, in 
which delivery was optional, — a fact which brings them within In rs 
Oieve (1). 

It is the true character of the contract that must be looked at and 
not its outward appearance. See Universal Stock ExchanQc, Ltd.t v. 
Strachan (2). 

[b32] Counsel also cited Kong Yee Lone & Co., v. Lotojee Nanjee (3), 
Tody, Lakhmida3(^)tMotilal y. Govindram (5), and Ihirmukkrai y. 
Narotamda^ (6). 

Strangman (Advocate-General) with Robertson for the respondents:— 

Tho defence is dishonest. The oorrespondenco shows that the con- 
tracts were genuine. Rule 17 does nob say all that the appellant contends. 

With regard to Chapsetj v. Gill & Co., (7) an extension of the decision 
in that case would be inconsistent with section 57 of the Contract Act. 


Inverarity replied. 

ScuTi. C. J.: — Two points have been urged by the appellant in this 
appeal : (1) that according to the rules of the Bombay Rice Merchants 
Association subject bo which the ooutraots sued on wore made both par- 
ties were to pay or receive differences and that therefore the contracts 
were void as wagers ; (2) that having regard to ail the oiroumstanoas of 
the case it should have been found as a fact that neither party intended 
that delivery should be taken. 

In support of the 1st point reliance is placed upon Rule 17 of the 
Rica Association Rules. That rule obliges the buyer to accept a delivery 
order if tendered up bo 4 p. m. on the 6bh day before the Vaida and pro- 
vides that on the seller’s failure to make such delivery, the contract shall 
be settled by payment of the difforenoe botween the oontraob rate and 
the due date rate ffxed by tho Assooiation. 

Whether if the seller tailed to give the delivery order in time the 
conditions imposed by the rules would make the contract a wager is one 
which we are not called upon to decide for it is found as a fact in the 
lower Court and nob now disputed that all tho delivery orders were ten- 
dered by the plaintiffs in time. Tho facts are therefore entirely dlssin^ilar 
to those in Ghapsey v. Gill & Co., (7) upon which the argument of the 
appellant is based. 

[533] There is no authority for tho proposition that because under 
the terms of a ooutraot an obligation to pay or receive differences may 
arise on the happoniug of apartioular event the oontraob is void as a wager 


(1) (1B99) 1 Q. B. 19A. 
(9) [18963 A. 0. 166. 

(3) U9ai) 99 Cal. 461- 

(4) (1892) 16 Bom. 446 


(6) (1206) 30 Bom. 83. 

10 ) (ISOi) 9 Bom. Ii.R. 196. 

(7) (1905) 7 Bom. h. K 805. 
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if that 6ven1. does nob happen Suoh a result would ba inoousistaub wibh 
the principle underlying section 57 of bhe Contract Act. 

As regards the 2nd point, it is a pure question of fact which has 

differ from the conclusion at which ha has arrived. Wa therefore dismiss 
one appeal witih oonbs. 


Atitiorneys (or bhe 
Abborneys for bhe 


„ ^ Appeal dismissed. 

appellanbs : Messrs, Hiralal & Co. 

respondents : Messrs. J. B. Patel & Co. 


1910 

JAN. »I. 

ObiQINAIj 

OlVlE, 

34 B. 6 lgsl 2 

Bom. L. R. 
1058=8 1 . C, 
810. 


84 B. 533 (=4 I, 0, 691=11 Bom. L. R. 1302). 

OEIGINAL CIVIL. 

Before Mr. Justice Macleod. 

In the matter op the Indian Compani.E3 Act VI op 1882 

AND 

In the matter op the Bombay Cotton Mandfactueino 

Company, Limited, 

AND 

In the Matter op Ratilal Karsondas. 

[25bh Sepbember, 1909.] 

amouni not immediately payable^ 
Generai /*nanciai posUion 0 / company—Indian Companies Act (VI 0 / 1882) 

secaons 128, 129, 130 and iSl-^Sckeme of arrangement — Practice. * 

The defiuition of “ debf’ia aeotion 130 of the Inflian GomPanieq Anf (vr 
of 1882J 18 quite distinct from the meaning of the word “oreditat" A oreditOE 
10 a person to whom money is owed by the Company. Whether he can claim 
mmediate payment of that debt or his tight to demand payment is deferred 

dftor Company to a future time, he still remaica a ore- 

[534] If the petitioners can satisfy the Court that the Company cn a Reneral 

petuaal of Ea balance sheet cannot pay its debts, in other words, that its aasef.! 

are not sufficient to satisfy its liabilities, that will enable the Court to order its 
winding up. * 

If an arrangement can be arrived at between the Company and its oreditnr. 
It would be desrrable that an attempt ahould be made to give eSeot to that 
arranpment. . .... But any scheme or proposal by the Com- 

pany to keep itself afloat cannot be difoussed with any ohanoe of snooess unless 
the winding up order is made. It is only after the winding up order is made 
that a three-fourths majority of the oreditors is able to bind the minority 
Otherwise any one orcditot can come in and upset any arrangement whioh 
has appeared satisfaotory to the rest of his oo-oreditora. 

On 2nd September 1909 a petition for the winding up of the Bombay 
Cotton Manufacturing Company was filed by one Batilal Karsondas, a 
creditor of the Company to the extent of Rs. 6,500 lent on fixed deposit 
account and repayable in April 1910. A provisional liquidator was appoint- 
ed on 4th September. Further, petitions were filed by two other oreditors 
on the 7 th and 8th September respectively; and on 9 th September by 
an order of Macleod, J., all three petitions were consolidated. 

The various allegations made by the petitioners as to the insolvent 
condition of the Company and the mis-management by the Directors were 
strenuously denied by two of the Directors on behalf of the Comnanv 
who further contended that the petitioners were not in the position of 
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tVol. 


»«.a .. p.es»l. s«.b a m »!..> 'b* Sebts w.., »* 

‘““Sitt .«e‘ ..m. 0. to be„i», “to. 

no8 be sauobioQed by the Court unta a formal order fo g 

"““sTwld W««a to tbe Ub psbibioper E.UW K.rso»a»,. 

JinnaU appeared for tha 2nd and 3rd petitioners. 

Fadskah appeared for other creditors. Porrmanv 

Slrangman, Advocate General, appeared for fb® Company 
[o 35 j MaCbKOD. J.: -Three petitions have been filed for wmdmg up 

the Bombay Cotton Manufactunng Cooipany. bree de osl? receipts. 

‘^brototoCri'S wbf.b° bf;,.,» to .ipamg up *b. 

Sent of the Company to the efleot that the affairs of the Company aV0 

Zt."^TZ7ot Sef/pet'itmnr and a large number of ^tors 

have afso apZiS who are desirous tnat their interests should be B^ured 

d,...b.ou* 01 bbu Court bou,8 givou. .‘‘irinto'slf sbo“ S 

have also appeared and tUoy aro ansiou^ that the 

’“““to gbouuas ou .blob bbo Comimuy oppo.o.bbe ?«““ “ “"i;" 
.„.to^df l.bbo brtb p!... btoy 

contended tbit toe potiOiouers are not The ground lot 

uud.r M.b,o» 1 Jl ol boo IuJ»u COO.P Urt. i«b^ ™ 6™ ^ 

rbb?.r:rtor«toto;'topuTto:.brt; pbv^^ 

srui“»” o, ‘.'dr' rr™ m p^rs 

‘»ry r. r brtbi S'r:r,. “bfuoto;, 

by his agreement with the Co-mpany to a <n J^^g'^bsurdity. aS I 

creditor. Otherwiso this coutontiou would ^ “ rgggj pgti. 

have already observed on an lutorloeutoiy application “ ^ ^ 
tions. that depositors who have lout thoir monies to 

their being able to seek the pioteotiou section 

Batilal and Sbivlal are oloavly cioditors entitled to ^dlerenl. aS 

131. It may be that the position oi Iviju Babaji is .omew d « 

the amount of his claim if any has yet to J ^ IhoM 

unneoossary to decide whether ho is in a position to file apotmon, 

fkTo bwo pstitionSi which mo fioodi bofoco the oout^ 
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The next oonbenfcion is bhalj fche petitioners have not proved anv 
ground on which the Court can mika a winding up order : that the only 
ground defined under ceotion 128 on which the petitioners can rely ie 
ground (J) whenever the Company uoable to pay ifcg debfc'^.” That is 

defined in section 129 sub-cecfeion (c) {the only part of that cecbion which 
IS relevant to these petitions) as follows Whenever it is proved to the ( 
^tisfaotion of the Court t' a^ the Camp->nv is unable to pav its debts ’* * 
The Company argue now that as -debt” is defined in section 130 as debts 
actually due, therefore the petitioners mu=t prove that the Company is 
unable to pav debts which are duo to-day, and that even if the Court is 
satisfied that the debts wh=oh will fall due to-morrow and any time there- 
after cannot be paid, the Court cannot make a winding up order on this 
ground. Even if that contention, which app-ars to lead to an absurdity 
IS correct, it is immaterial. becau=;e clause (c) to section 128 makes it 
posjiibla for the Court to order the winding up whenever for any other 
reason of a like nature the Court of opinion that it is ju=:t and equitable 
that the company should be wound up. And if the Court is satisfied 
that the Company is unable to pay the debts falling due hereafter that 

would be a reason of a like nature to (^). It is suggested that reasons 
under clause W must be restricted to reasons of ^ like nature to those 

mentioned in the previous clauses (/7.) to (-7) but in the case of In re 
Shah Steam I^avigation Compaky of India (l), Mr. Justice Davar 
held himself entitled to follow the English practice, and to construe the 
[337] section in the same way as the English Courts have construed the 
corresponding section in the English Act, although the words *' for any 
other reason cf a like nature ” are omitted in that section. However. I am 
clearly of opinion that if the petitioners can satisfy the Court that the 
Company on a general perusal of its balance sheet cannot pay its debts, in 
other words, that its assets are not sufficient to satisfy its liabilities, that 
will enable the Court to order its winding up. The last balance sheet 
which has been put before the Court, contains the last audited accounts 
up to the 30th June 1908. Those accounts were not audited until six 
months later, and, therefore, I have not got full details of the present 
position of the Company. Bat it is admitted that the Company is now a 
creditor of the Tricumdas Mills to the extent of nearly thirteen lakh^, and 
a very large amount of that must have been lent to the Tricumdas Mills 
since the 30th June 1908. The amounts for which acceptances have been 
given were on that date nearly Bs. 24,00,000 and they must have increas- 
ed since that date. Now the loan to the Tricumdas Mills was an act not 
contemplated and not empowered by the Memorandum of Association, and 
although the share-holders appear in 1898 *10 have empowered the Direc- 
tors to lend the funds of the Company to other Companies there can be 
no doubt that the resolution of the share-holders ultra vires, and that 
for eleven years, not only the funds of the Company, but the money 
which was borrowed from the public for the working of the Company, 
have gone into the pockets of the Agents of the Tricumdas Mills. That 
amount of thirteen lakhs must now be taken as a very doubtful asset. 

The Company in trying to establish their solvency have estimated it at 3 
lakhs, but I should consider that an over-vMuation. However that may 
be, the remaining assets, which they entered in their affidavits with their 
estimated value, will not on close scrutiny bear the value which has been 
put upon them by the Company. They have valued the machinery, as it 
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L. 'A^ fVifi hA. 1 aD 06 sbeob. cost) prio 0 ^itihouli 
appears on l extendi of nearly five lakhs whioh appears 

on the s.de ot I'^b'ht'os J J j., 3 g 3 

for the dobt° of the creditors it would find -t rmposst- 

bla to continue working the M il, Now. t 

Mill Companies in borrowings should not exceed what 

money for working cap tal. should not exceed to 

any threat extent und . depends on this rule being 

oobton. coal store., etc. Oompany o p Company bas been 

quite out ot pr p nan-Kl With bbe small amount of Rs. 7i lakhs 

and also bo the pMd up pf . ^ ^ amouobed to something 

S the J P«S=or«.r, a' »»«.). i. it a«*» *“*'■'> «“7“’ 

ii ijuo'^o ^ . , ;i,. liahiiif.iA. as bbdv became due. ihe only 

would not be ah eo pay ojj\,bo obtained a decree against the 

result only recently passed a decree for Bs. 50.003 against 

Company (and I have only reoen > ^hat if I 

atrslddetitions there would be other petitions filed immediately 

“'^'7 am quite oonvinced on the affidavits before me that the Company 
is not in a^osition to pay its debts, and. therefore, it . 

That f an mrangement oan be arrived at between the Company and its 

Si or“? it would bo desirable that an attempt should 8'^ 

to that arrangement, so that the interests of the creditors might bo 
nroteoted as well as the interests of the share-holders. Already it appears 

which If they prove eCfeotivo, would keep the Company going. But any 
eoheme or proposal by the Company to keep itself afloat cannot be is- 

It is only after the winding up order is made that a three ourths ma)ority 

S ih. i, .hlp .0 bi.d to [539] n.„onl„b 0>'-p »°9 "f 

creditor can come in and upset any arraogement whioh 
satisfactory to the rest of his oo-oreditors. Therefore I shall not . ,. 
any prooeedings in the winding up order which might in 

carrying on the business of the Company which may ba aooeptable to the 
oredibors. 

The order, then, will bo : First of all that the Company ^e wonnd ^ 
I nroDOse then, as I did in the ease of the Trioumdas and 
Mills to proooed to appoint a Liquidator, although I suggest that ® ^ 
be provisional tor a short time. What I would suggest is that until^ 
I6bh October Mr. Sothna ho appointed offioial Liquidator m . 

position as he is Liquidator of the Lukhmidas Mill. It is , 

there should be a Liquidator for the purposes of anaugmg a oomprom^ 
and scheme ot settlement, but theie will be no neoessity for the Liquiaam 
to continue after the scheme has been sanctioned by the Court, exoep 
bbo purpose of giving etieob bo bhe sobomo, 
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The offioial Liquidator will therefore be appointed provisionally. igog 

I have no objection now in the interest of the share-holders to direct Bbf. 95. 
that nothing should be done under the order for winding up by the ^ ~ 
Liquidator beyond carrying on the working of the Mill until further appli- oivi^ 

cation is made by the Liquidator. 

Liquidator to have powers (h\ (i) and (/) in section 144. 

Under section 138 until further order proceedings bo be stayed Moept 
as to the carrying on of the business of the Company by the Liquidator. 1302. 

It is advisable that any proposals for settlement should be crystallized 
as soon as possible, so that the meeting of the creditors and contri- 
butories can be summoned. 

I allow the contributories inspection of the directors* minute books 
and accounts relating to the loans made by and to the Company, 

[840] Costs of the petitioner Eatilal Karsondas and the costs of the 
Company out of the assets : and one set of costs between the other 
petitioners and creditors appearing. As the other petitioners had notice 
of the first petition their costs must be included in the one set of costs 

allowed to the creditors. 

Attorneys for 1st petitioner : Messrs. Daphtary, Fermra and Dtvan. 

Attorneys for the other petitioners ; Messrs, Bh%ishankart Eanga 

and GirdharlaL 

Attorneys for the Company : Messrs. Payne and Co, 

Attorneys for other] creditors ; Messrs, Dihshitt iDhunjisha and 
Sunderdae, 


* 84 B. 840 (=7 I. C. 485=12 Bom. L. R. 881). 

APPELLATE CIVIL. 

Be/ore Sit Bai« ScoW, Ku C hief Just ice, and Mr, Justice Batchelor. 

Gulam Hussein alias Kikabhai Ttaballi {original Plain- 
tiff)* Appellants o. Mahamadalli Ibkahimji and others 

{original Defendants)t Respondents. 

■ - [loth Febniary/1910-]' 

Civil Procedure Code {Act XI7 oj 1889). eectiou, 49 

ZiM^ieTXer^Dlcreeagamet viortgaged property alouc-Sal^Amou^ 

nSdua^^i^Applicatioi for *upplemnial ‘S' 

• ia2. of other woperty— Limitation— Putting forward allegattont at a late uage. 

, thfl 18th April 1887 the plaintiff olaimed, 

the other property of the mortgagor. 

[Bll] The firat Court found that the claim for a pereonal deotee against the 
mortgagor waa time* barred. 

On appeal by the plaintiff be attempted to prove that the eW™ wa. within 
time owing to en intermediate payment by the delendant but the appellate 
Court foomd that the plaintiff failed in hie attempt and confirmed the decree. 


* Bceond Appeal Ho. 498 of 1908» 
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On seoonfl appeal by the plainbifl h^H, oonfiFm'og the deoree, that the morb- 
g'ae iQ quit beias of the ye^r 1 ■'87 au 1 the s ii'; of t^e year 18 the plaiatifl‘9 
rieht to a per^oail d -oree kia^t the m ^rb^ag was ti ne barrel the pU'atiO 
haviog failel sh nv the groaod oq whioh exetnptioQ fro cn the lawoflinii- 
tatioQ waq olairaed. 

furfch‘'r that the plaintiff o^uld not be allowed at a late 9‘age of the 
anit to br«Q? f »rw*rd for ihe 'iftie al'egatoaq whioh it wai neoe^sary to 
prove in order to ^how th»5 he w ig eut-itled to a farther daoree against the 
defeodant per oQally. 


Se OMD appeal from the deoi^ion of W. Biker. Di'^firiot Judge o( 
Sural:. oonGrmiog the decree ot Cbimanlal Lallubhai, First Class Subordi- 
nate Judge. 

On the 18bh April 1887 one Ibrahim Jiva passed a mortgage-bond to 
the plamtiff. SuhqeonenMv the mortcagor having died the plaintiff, on 

the 18bh April 1898, brought a suit against the mortgagor's widow as 

defenda- t 1 and his obiMren -vS defendants 2—4 to rocovr^r R?. 1,999 due 
under the mortgage. The plaintiff claimed to recover the said amount 
by cale of the mortgaged property and the balance, if any, from the re- 
maining non-hvpothecated pro -lerty of defendant I and of the deceased 
mortgagor. The decree wa^, ho ^vev-^r, pa'^el again'^t the mortgaged pro- 
perty alone. The amount realized by the ^ale of the mortgaged property 
being in'=uflieient to sati^fv the decree, the plaintiff applied under section 
90 of the Transfer of Property Act (IV of l892'l for a further decree 
apainct the other property of the mortgagor. The Subordinate Judge 
found that the claim was bimedwred and that the -plaintiff was not enti- 
tled bo the further decree prayed for. 

The plaintiff appealed to the District Court urging alia that 
the sum of Rs 200 was paid hv the m vtgagor bo the plaint ff subsequent 
to the nnortgage, therefore, the claim was not barrel by limitation and 

that the plaint-ff ‘=hnn’d havn bnen allnw.-'d an opportunity of proving the 
payment of intere<^t [542] alleged by him. The District Judge found 
that the plaintiff was not entitled t"' adduce evidence to prove the pay- 
ment of interept and that he was not entitled to a further decree under 

section 90 of the Tran=:fer of Property Ao\ The appeal was therefore 
dismissed with oost^ In his judgment the District Judge observed as 
follows : — 


Peohon ^0 '•f the n.vil ^ r^oord-ne Code that if ^ho eanse of action aroi« 

bPYond th« roriol ordiofirly -^ll w-M hy aev Uw for th' -nit Iba plaint 

must flhow iho crMind imoo which exempMon from puoh law iq ohimed. 

It iq argued that tho pldat in the oripiaal auit satisfies the reqairementa of 
lection 50. 

The pUint, pera eiy. thak 7-<)-0 were rairl n. rent. No flute ie BiTen. I» 
,l,n .ave 900 were roeoi.oi l,„t it i. rot, et:Ued on wh^t eeopnnt it wee reeeired, 
the learn.! Su'-Jii!Keholflj that it we« lo'. a pxvnient under Ih. mortgag. »t kU, 
but on " omo ther nooonnt. 

What the pi . in' if! re ka now to pr^ve i, (hat the payment of 900 .■ interest WM 
made W, (bin " vear, of (ho a„it. The (aet i. ,( .te,! to h-. mentioned in the orginkl 
plaint Tt.it t'm pla nt nmre'v » atea iha' '00 ware reoeiv«d and doea n t give any flkti 

!Lia '’('nca it wilt a..pe.r that (he p*e.ent 

f eon'' "" a'lc’.tmn, whieh are n-t found m the origin,! pUmt. 

interim ' PI ” ra”’'' 1 ♦''‘t it W»e P.id ,1 

thi\ p‘ ‘"'o'''’ ev.Tenpo (o Provo these aliegatione I do not 

thLt -'’Motions are uikde end 

m.ntnn ’'7 "°;'. '’>0 original , la:nt. It ia argued that the fact Ofhil 

fte mXa.o 

p.id^i 4 hrn ih.'’“”°°s T ^.''""'<''0-'' the Court to presume that thU .mount wa. 
paid within the period ol limitation. I do not .ee how the Court oan maka inah a 
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presumption when the plaintiS himself does cot trouble to explain in hig plaint how 

sum eaves limiution. Even now no date is given oi the pay- 
meat and beyond saying that it was withm G ye.irj plamtifl does not Kive anv^iL FbB. 10 . 
formation as to when it was paid. Nor 13 there i.n> toiug in the appl.oation regacdinc 

the payment being shown in the debtuc's handwriting. ® ^APPBLl^TI 

la these oi-oumstanoes it seems to me that the preset t allegations are entirely 
d.fierent from those ID the ung ual piaint. when tbe personal leliel souglu was not M sinn-l 

erye'ih'* deposition in Ihe original suit plaint tl did not n' iSBslo 

g.vetne details It does noc appear to mo that the tulinga 011,0a oootempUie the 

proosedingB Utder asotion 90 of tne Tfcinsfer of Broperty Act being based on hd 

entiiely new Ccise and i would therefore hold that plamLiS has no tight to set un 

these new allegations and oannot ne allowed to adduce evidence to prove them. ^ 

th43j The plaintiff preferred a second appeal. 

W. A. Aie/iia for the appellant ^plalut,ilij Our point is that both 
the lower Goufts erred in not allowing us bo adduce evidcnoe to show that 
our personal remedy against the defcnaanb under socDioq yo of the Trans- 
fer ot Property Act was not time-baired. It scocion 8d of tne Act be read 
In oonjunoMon with seocion 90 lO Oecomes clear that thara are two distinct 
decrees to be passed one a suDstauiial decree under section 88 and 
another under section 90— on the application of the decree-holder in case 
the net proceeds of any sale under section 89 are msuthoieno to pay the 
amount due on the mortgage. The question is whether the personal 
remedy was within time. We contend that it was not necessary for us 
to ask for a personal remedy in the plaint or to show that the remedy, if 
asked for, was stiff subsisting, as the time tor showing that it was not 
fcime-baired arose when it WttS found that the net prooeeis ot the tale 
under section 89 were insufficient. If the net proceeds of the sale had 
been sufficient to pay off ihe moitgage-debt, an appiicafiion under 
section 90 would not have been at all necessary ; Musatieb Zaman 
Khun V. Inayal-uL Lan, Uj and ita//*a Jjauu v. bakhj.ram L%nyu sup. 
port out contention. 


L. A. Shah for respondents 1, 2 and 4 (defendants 1, 2 and 4) : — The 
plaintiff asked for a personal remedy in respect of the balance and men- 
tioned the fact ol having received Bs. 2o0 without giving the date of the 
receipt or the purpose lor whion that amount was received. 

We rely on section 50 of the Civil Procedure Code. The plaint 
merely stated that Ea. 200 were received but it did not show that receipt 
kept the personal remedy subsisting. The lower Courts were therefore 
justified in not allowing the plaintiff to adduce fresh evidence to show 

that the personal remedy was not time- barren ; i^arwodar Sakarchand y, 
Vyanku Oanguram 

bee, Form ot Plaint in a suit on mortgage, No. 109, Sob, IV, Civil 
Prooeauie Code ot ib82. 

N. K, Mehta m reply, 

bCOi'i', C. J. : — The plaintiff originally sued on the 13th 
April ibjy to recover Es. 999 duo under a mortgage-deed dated the ISth 
April 1=87. He c. aimed to recover the amount in question by sale of the 
mortgaged property and any balance from the remaining non-hypotneoat- 
ed property of the first defendant and ot the deceased mortgagor. 

A decree was passed in his favour against the mortgaged property 
alone. The amount realized by the sale oi the mortgaged property was 
insuffioient to satisfy the decree by Es, 837 and the plaintiff applied 


(1) U All. bid. 

(S; ix hem. U B. U27. 
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under seoliion 90 of the Transfer of Proparby Aob for a further deotee 

agftinst) the other property of the mortgagor. 

The Sub- Judge found that the claim was time-barred. 

An appeal was then preferred to the District Court on the ground 
that a sum of Rs. 300 was paid by the mortgagors on account oi interest 
on the mortgage-debt and that therefore the plaintiH’s present claim was 
not barred by limitation and that the plaintiff should have been allowed 
an opportunity of proving the payment of interest as alleged by him. 

The Acting District Judge framed the followmg issues ; — 

(1) Whether the plaintiff is entitled to adduce evidence to prove the 
payment of interest ? 

12) Whether ha is entitled to a further decree under section 90 of 
the Transfer of Property Act ? 

He decided both the issues against the plaintiff* He says ** what the 
plaintiff seeks now to prove is that the payment of Rs. 200 as interest 
V7as made within six years of the suit. This fact is stated to be mention- 
ed in the original plaint. But the plaint merely states that Rs. 200 were 
received and does not give any date or the account on which they were 
paid. Hence it will appear that the present application contains two 
distinct allegations which are not found in the original plainti first that 
Rs. 200 was paid within six years of the suit and secondly that it was 
paid as interest.*' 

We are of opinion that the District Judge came to the right conclu- 
sion upon the facts stated by him. 


[d45j Section 43 of the Code of Civil Procedure of 1882 provides 
that “ A person entitled to more than one remedy in respect of the same 
cause of action may sue for all or any of his remedies, but if he omits 
(except with the leave of the Court] to sue for any of such remedies he 
shall not afterwards sue for the remedy so omitted." If therefore he 
wished to make out a case that ho was entitled to a decree against the 
mortgagor personally or against his unbypotheoated property in the event 
oi the sale-proceeds of the mortgaged property being insufficient to pay 
the mortgage-debt, he was bound to put forward in his plaint the allega- 
tions which if established would entitle him to that relief. The mortgage 
being a mortgage of 18th April 1887 and the suit being a suit of 1899, it 
is clear that the plaintiff's right to a personal decree would be barred 
nnless he could allege some ground lor exemption from the law of limit- 
ation. 

Section 60 of the Code of 1882 provides that " It the oausa of action 
arose beyond the period ordinarily allowed by any law lor instituting the 
suit, the plaintiff must show the ground upon which exemption from suoh 
law is claimed." The plaintiff did not show any ground for exemption 
from the law of limitation and therefore if the plaintiff is bound by what 
is stated in bis plaint be cannot obtain the relief which ha now seeks. In 
the case of Damodar v. Vyanku (1) the Court said, '* It is olear from the 
Words of section 90 of the Transfer of Property Act that a direction of 
personal payment by the mortgagor should be in a supplemental deorecto 
be passed when the net proceeds should be found to be insufficient. Ibc 
original decree should merely have reserved to the plaintiff liberty to 
apply for decree under section 90." This assumes that the plaint indioated 
that debt sued on was legally recoverable at the date of suit. 


(X) (1906) 61 Bom. Sit. 
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No. 109!*ir5ha SoEa® 0 the o“i°882’’“w“hioh ' “h *910 

should ba a prayar in tha original nlaia Tnr ^ “• 

lor tr°pTymenfof ttaTuramJun' should°no ® be “n1 

he ic nnhT.,ii!i r ? .u ^ r ‘® “«03Ssary to prove in order to show that «“«• i*- ». 

S atlLVh'^‘\” personally « 1 . 

ram L»«oa m -decision m Bam Dattu v. Sakha- 

L ngu (Ij* Thftti was a case in whioh fche plainbiff in hi<? nUinti haA 
olauaed a personal decree although he had not at the orilal heirine kd 

with TOsts.®"” decision of the lower Court and dismiss the appeal 

Decree affirmed, 

8i B. 6i6.(=7 1. 0*I487=12 Bom. L. R. S39). 

appellate civil. 

Before Mr, Justice Ohand avarkar and Mr. Justice Knight. 

Gokulsing Bhikaram PARDB8Ht (original PlaintifA Avmllant 
V. KI8AN8IBGH LAXMANUIBI ARD uUr8 (orTginal SiSant). 

Eespondents.*^ 

[28l»h February, 1910,] 

Civil Pro^dure Code {Act XIV of 1882), $ections 244, 262, 647— Dacriti*— « 

Deat^ judgment-debtor-^Legai representatwes of the judgment-debtor brouohi on 
remd^htepuie as to properiy—Legal repreientaiives should put forward their 
™.r f ^eciton 2^^-^j.hey cannot tatu the defence m a spirate Juor 
pometton by auciim-purchaser^Auction-purchater not a Granger. 

9 flued M on a money-bond M having died during the pendency of the 
«uit, hia widow B and bis brother N were brought by G on the tellzl as hie 
repreaentativea. A decree was passed awarding the claim out of the property 

of the deceased. After the passing of the decree but h#»#ni.fl if 
[Mp exMuted both B and N di*d. C then biooght on the reooid the de{a^ 
danta as the legal lepiesentativas ol M. The latter denied that they were M’s 
legal reptoaentatiTea or that they had any property ot M'a which ooald be 
liable lot ‘Iw deotM. The Court overruled the objeotiona, and in exeeution of 
the decree attached and Bold the property in dispute. Tha plaintiff purohasad 

recover possession thereof from 
the defendants. The lower Oourt disallowed the plaintifi’s claim on tha ground 

that the property having been joint property ol M and defendants’ survived 
to the latter at Ms death; and that the plaintiff obtained no title at the 
Oourt-aale which he could legally assert as against the defendants. In the 
lower appellate Court the plaintiff contended unsuooeasfully that the defen- 
dants were debarred by the provisions of section 244 of the Code of Civil Pro. 
oedure, 1882, from asserting their title. 

Held, that ae the property wae sold by the Court at C’s instance as that ol 
M, the question so far was one rslating to the execution ol the dserea ariein. 
between the decree holder and the Uefendants as judgmsut-dsbloL undef 
■eotion a&g ol the Civil Frooeduia Coda of 1882. It was tharefnre a 
in ralatioa to them tailing within aeotion ‘Hi of the clida by reason 01*1^* 
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explanation to atotiou G17 that applioaliona lor the execution ot the deoree 

in ^uii« The delenoants were oonsequantly bound to objeot 

r'tne aa..ob.bent and sale under that section, so far as the deotea-holaefe 
notion was oaucernoct. 

Tt was 0 uiended lliat whatever might h^ve been the result il thedeorea- 

la > Vt a henn a Pa.ty tu the salt, lUe present d.spuie was between the 
boU1orh«(l who w is a ^trauuer to tae provioas suit and the eieoutiou 

proTeaing/thors.n, and tne doleud.rn.s. and tnat section dU aid not apply 

Jle:d thU though an auction purchaser at a Court-sale in execution ota 
decree was not a parry to the su,t in which the decree was passed and though 
he was not a lop-e-cntaUve of eilh.or the decree-holder or tne ]udgmeat-debtor 

torTbe purposes of neet, on 211, y-t it the question raised by tbe ]udgaient- 

dahior as 10 tbe legality ol the Coun-sale was virtually one between the partiei 
?o the tuit, that 19 between the decree bolder and tne judgment-debtor, and it 
in the deo.sion and result ol that question the auot.on-parchas.r was interest- 
ed, the judgment-debtor ought not to be allowed to attaox the sale in a suit. 

Tbe rest in all such oases is whothit the groun^ upon which the Court-sale 
is altirosed as oonfeenng no title upon the auction-puich-aser adeo.s the parties 
to tbe 8uie aod oould bavo betwoeu tboiu been ra.eod aud doterrumed UQdw 
eeolioa ^44 aua wbethee the auotioQ-paiobaaer, tbougb not a patty to that 
BUit. 13 a party jaterestod m tbe re-JUit. 

‘Ref, 20 0. Ij J. 4 Hl=Ly C. W. N. 517=ii 1. 0. 72 1. 0. 2b6=25 Bom. L. B. 

147 ; HO 1. 0. loO, 83_I. 0. o5J.] 

SECOND Bppsal from the deoision of Gulabdas LiBldftSi First Clftss 

Subordiuato Judge. A. P., aU Na.ik. oouhrmiug tiue doureo passed by B. 

B. Kuobr, JoiQti bubordmato Judge at Nabik. 

£ 54 gj bo recover posse^siou ot ptoparby purohasea in exeoabion 

3 f a deoioe. nr 1 _ a -• 

The decree was passed on a money-bond passed by one Manadevgit 

in favour of Chimuaji lu lBo'2. Dunug tne poudouoy ot the bUit Mana- 

devgir having died, his widow Kauu aud his biothcr Narayaugir were 

brought OQ the record as his legal rot^reseuCativos. The decree pa:.bed was 

against the property of Mahadevgir. a » u -o u 

Atter the decree was passed but before it oould bo executed both Rabu 

and Naiayangir died. Tbe deoroc bolder Cmuinaji thereupon biougUI on 
the record the names of Ki-augir aud Nana ^aeieudauts} as the legal 
representatives of Maha iovgir ; and sought lor execution ot the decree oy 
attachment aud Fale of the piopoiiy m uispute. it was contended by Ihe 
defeiidants in those proceedings than tuey were not the legal tepreseuU- 
bivos of Mahadevgir aud had no property oi his into their possession. The 
Court notwithstanding attached the property : aud at the sale U was pur- 
chased by tbe plamiill on the i2ih August iSJti. Ihe oeitihoate oi tale 

was issued to him on the 24th June lyOo. 

The plaintiff brought this suit on the 15th August 1907 lo reooTor 

possession of the property from the delondaats. 

It was contended lu delouoe that the property in dispute was the 
joint family property oi Mahadevgir and uelouuanos ; aud that on the death 
of the former it devolved upon them by suivivoisbip, 

The Subordinate Judge held that the property was the joint family 
property and that it devolved upon the dulcndaiits ny auivivoiship on 
Mahadevgir's death, lie hold furtuor tuat the plaintiff s claim was barred 
by licQitation. 

On appeal this decree was oouffrmed by the lower appellate Oourti 

on grounds which wore stated as follows ; — 

It would ftppo.fct that tbo doorea-holdoc Chioiu.rji showed do regard foc truth 
or law ru plao.ng oq toe tooocU p-^rty doleadauia aud juOifaiaai-debWM to iepro*eut 

the eetave oi Alahadovgis loc the putpo,^efl ol the euu aod exeeutioa ot th 
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FOftflTtiTJOh thonoh u 
NaraTanpiF at th« timn nrdiViAel with 

hm wHn^ a*? Da''fcv anl.iff re^ n a ^’’othor. ani 'Rahn 

are brothers to each other eni no.„!e’'e?nna ]a S'f '’^th rlefeoAmt. i aoA <i who 
wseoeifher an aooate c-r connate rel^Hon* f '‘'>'1 ^efen^aat 3, who 

Tho-'eh they nrffeA in the oo.ir=e of eyee ,ti n th VtC I'l'lement Aehtora 

represeotati^ea of the deoea«e-t itiArlAe^ “ot ‘ho heirs o- lesril 

three’l'f' r"" '>'’'’«-'>‘’!n'’'h; p'l-pr,rn’r ^i'h and 

three AefenAapt, a, oapties on the reoo-l Vo nhi' nttn^J 7." ‘’’e 

pr^oertv Be'^m=! to have raioe^ hv thf\^ ;« st *-' '‘ttaohmeot of the 

^hoo’utq in favonr of fha ohiot of fc>^e 

aB ATah.flevpir*« feeal repre.entatfvAB has ® 

th: flr:; i^" et‘tt“:ar n:r:ry7or";e1o frL7 

Of - ‘‘ 

*te-e apA prooe»Aea to ^e7 l7e it riys7f 7„ th”"” ^ h*ve 

remark at ODoe that thflo'>n‘:«''tioQ of the i»nln r i oonneotinn f may 

debt ahouM have been foq.ilrei iX mVLT! ^ of thJ 

debt^ wae hin<Rn(? on Na-avan^ir or that *’^0 

and Jt was not eon^petent to the appaiiant to n^^.k, a^ ns7 oasrill^e^ouTt 
party heipp soli? i7*eZ', 7^077 M’shadlypir's toplrt’^'lh P’o- 

P'iroha=>er at a Couft-Bain fq nof a -an jibe roaaon le that the rUiotiff a^ 

6S11 aofl thn ProWB?on, nf Ihe 'e.Mr;Vor •' dnore^-hoMer T T. R. 95 Rom 

parties to the suit in y,hio^ D»s,e7or7h ’"■''!'’® ''e‘'"-een the 

inp to the 6x®on’ion. pto should bn do'o^ • j* -hfirr renresnotatives and relat- 

forbid a eeperate suit for -thelme do noUomrintrpC”””' «8'>'>‘iop and which 

tion not raised in77e*'oursrof"Aj*"'^*t''' ®^8^''f’'on or their renreaentatises the ones- 

-ale in e-cntl^ 7n7ra"7a7v7oTb7"o7''r ^ onrchas:r'’:r, 

P^efleotative of none nf h^a « 4 .* ii. * ^ Q91> and as be jg ^ re 

Civil Proondure Pndn ?! ^u \ bar of section 944 or of aenti'on IS 

in thi; ,;Tt °°^’’’ taking exception to the title of th^ plaintiff 

oanse^h^tt’nndiJrded^o-patlp^ inTm^aVtiJi^y” and’^b 7*'* *’™’ 

mete money decree and no snLifi, u ° family and bsoause the decree was a 

and beoauee the attachment had not b77laTrwhn7h7wJs7l70‘^“'“'® **'' ‘‘'“•t*”® 

appealed fio the High Court 

the re%pouae”ut? K. E. Eelkar. for 

Da, Sa^!nuX'°V%T 7"’'® 7*®^ --Prosunno Kumar Sanyal v. Kali 

ahnlH of Jaunpnr v. Bith^l Das (5); KrUknan v. ^r«tifi- 

^ ^ Moreshioar v. Baji. Pandurang (7); Trimbak Ram 

ao V. Govtnda ( 8 ) ; Murigeya v. Hayat Siheb ( 9 ). 

n« J.: The faofcs found by the lower apnellate rjonrli 

Garu^‘'*Th7“L7e^l®-“'V''T7^^^ '”‘7° a bond against Mahadevgir 
^uru. 1 he latter having died during the penderov of the cnit hie ^vi^ 

_^hu and his brother Narayangir were brought by Cbimnaji on the record 


(1) (lP92)l9ra1.P83, 

(2) 11899' 97 Cal. 34. 

r ( 8 ) (1899 #97 Cal. 249, 

(4) (189'») 27 Cal 407. 

(5) (1902) 24 All. 891. 
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(9) 1898) 23 Bom. 237, 241, 242 
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aeoree-holder (Ohimnaji) 

Sbe ?he respondents denied that they were the legal «P«sentaji„s 
r u decree All these objeobions were, however, negatived by 

sir aelT. 

•= •'iTltwrOon^tw., »..o.d.d .0, .b, PPPf “a'M 

a..,. ™, dP'’"”* ? JlbSr Sr’ Tbro diXe^to «» J 

£r,“ >‘be aS»™ Sccp in Mpp.;.-* » 

Act XIV of 1882, which applies to this case, laid 

cedure as to the execution of a decree for money J 

brought on the record as the legal representative of a jee«s^ £e 

exeJubing the decree could either itself decide the <ia®stlon of 

of the legal -Presen‘^ve in ^ 

Court that he had duly applied such of the deceased s property as had 

P.»raio, b. .b, b.dl.8 .( *b. 1»™ 

Tbeproport, »ia b| to Oourt •' 

er's instance as that of the deceased. So ar i o nn nnes- 

indeed the respondents’ pleader before us had to 

tion was one relating to the execution of the Booree ari g 

It was. therefore, a question, in relation to the”; ‘“'‘'“g 
244 of the Code of Civil Procedure bv reason of the explanation to M 
tion 647 of the [882] Code, that applications for the execution of daor^ 
are proceedings in suits. The respondents were bound to obj^ toe at- 
tachment and the sale under that section, so far as the • 
action was concerned. But they did not object. It is now 
that, whatever might have been the result if the decree-holder hto ^n 
a parby bo bhe presenb snib, bhe dispnbe now is bebween bhe auo Q R P ^ 
baser, who is a stranger to the previous suit and the exeoutien ^ 

therein, and the respondents, and that, therefore, se ction 84* 0Q« 

(1) (190l) 2B Bom. 881. 
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nob apply. The answer to bhab oonbantion I 3 that, though an auobion- 
purohaser at a Court-sale in exeoufcion of a deoree is nob a party to the 

a reJresLtabiva 

of either the deoree-holder or the mdgment-debtor for the purposes of 

seobion 244, yet if the question raised by the judgmenb-debbor as bo the 

legality of the Court-sale is virtually one between the parties to the suit 34 8.8*8=7 
and If in the decision and result of that question the auetion-purohaser is 
•interested, the judgment-debtor ought not to be allowed to atbaok the ^ 

sale in a suii That is npon the ground that ha is preoludad by section 
244 from raising the question as a defanca in any proceedings other than 
those under that section. That is the law laid down by the Privv 
Council in ProsMWttc Kumur Sanyal v. Kalidas Sanyal (1) In their 

judgment the ruling of fehe Madras ^ 'Mauanli) 

IS referred bo by bheir Lordships with approval. In bhab Madras case ib 

was held bhab the question whether the property mentioned in the deorea 

was available for execution was one arising between the deorea-holder and 

the judgment-debtor’s legal representative. So in the present ease that is 

substantially the question. The test in all such oases is whether the 

ground upon whioh the Court-sale is abtaoked as conferring no title ifcon 

the auction-purchaser affects the parties to the suit and could have as 

between them been raised and determined under section 244 and whether 

the auction-purchaser, though not a party to that suit, is a party interest- 
ed in the result. 


^ 0 w is nob inconsisbanb with bub is supported by the 
judgment of this Court in Maganlal v. Doshi Mulji (3). whioh is relied 
upon by the lower appellate Court as warranting its conclusion. In that 
case the question was simply between the judgment-debtor and the auo« 
tion-purohaser ; and therefore it was held that the question could be tried 
in a separate suit and that section 244 was no bar. But the judgment in 
that case explains the Privy Council decision in Prosunno Kumar Sanval 
V. Kalidas Sanyal (1), as applying where the question is virtually bet- 
ween the parties to a suit and the auction-purchaser is affected by its 
determination. 


For these reasons the decrees of the Courts below must be 
and the claim of the appellant allowed with costs throughout on 
pondents. 

Appeal allowed. 


roveiged 
the ^s- 


34 B. 553 (=7 I. C. 459=12 Bom. L. K. 646.) 

APPELLATE CIVIL. 

Before Mr. Justice Ohandavarkar and Mr. Justice Heaton. 


Jagannath Raghunath {.oriyinal Plainiif)^ Appellant% v. 
NaratanL. Shethe (original Defendant)^ Bespondent.* 

[29bh March. 1910.] 


Hindu Lato^MitaJcshara-^Mayuliha’^Kamathit’^Lau} governing KamathU who live 
in Boirhaij^Succession^Anvadhcya Stridhan-^Prefeunce between husbafid and 
son borne/ adulterous inierccurte^Shudrae— Forms oj a niarriage^pfetumrition 
as to/orm, ^ 


(1) 1(1892) 19 Oal. 688. 

(2) 3(1889) 7 Mad4255. 


Firii Appeal No. 91 of 1906. 

(9) (1901) 25 Bom. 69l, 
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The Kamalihia, aefctlel in Bonhiy, ate novernei for the purposes dt laheiU- 
anoa by the law of the Mitakiha^a and the M fcyakha, where they agtie : hat 
where they diSer, the Miyukha law ma?t prevail. 

The stridhan of a feaiale devolve? on her death upon her hatband in pre- 
ference to the son born of her by aduUe'oa? intetoourae. 

The law will, even among Shudt la, preautne the marriage to have been 
according to the approved form? if the partie? belonged to a le^peotable family. 

[Ref. 88 Mad. 1U4; 40 Oal. 407; 77 1. 0. 450=50 Cal 370 (Presumption aa to form of 
marriage! .] 

Appeal from the decision of Gulabdas Laldas. First Class Subordi- 
nate Judge at Thana. 

[334] Suit for declaration. 

The property in dispute belonged originally to one Laxoiibai, who 
had obtained it after marriage by way of gift from her husband in 1894, 
Laxmibai died in 1B9S, leaving a son Elsbetti and a daughter Narsubai. 

Narsubai was married to one Nirsinga; bub she did not live with him. 
She lived with Laxman (defendant No. 2) and had a son born of her by 
him. Narsubai died in 1903: and a few mouths after her son also died. 

In 1904, Narsiuga sold the prooarby in dispute to Jaggaunath (plain- 
tiff). 

The plaintiff Sled this suit to establish his title to the property and 
to recover possession of the same. 

Elshetbi having died, his son Narayan was sued as defendant No. 1 
and Laxman as defendant No. 2. 

It was contended for the dofenoa that on Laxmlbai’s death the pro- 
perty devolved oquallv on her son Elshetti and her daughter NarsnW ; 
that Narsubai's moiety descended on her death to her son ; and from him 
to defendant No. 2. 

The Subordinate Judge held that the deed of sale by Narsing to plain- 
tiff was proved; but he found that Narsing did not aoquiro any title to the 
property, which on Narsubai’s death devolved upon her son. Ho, there- 
fore, dismissed the suit. 

The plaintiff appealed. 

The appeal was heard by Chandavarkar and Knight. JJ., on the 90th 
September 1907. Their Lordships referred certain issues to the lower 
Court for trial; and in doing so delivered the following interlocutory judg- 
ment. 

Ctiandavarkar, J. : — The important point in this case is what is 
the law by which the community called Kamatbis — to which the parties 
belong — are governed. 

In the Court below the pleadings appear to have been framed upon 
the basis that according to the plaintiff the law governing the parties was 
that of the Mitaksbara. According to the defendants it was the law of the 
Mayukha. But at the trial it [656] appears that relianoo was placed 
by the defendants apparently upon the law of the Andhra ^hool 
in Sonthorn India, because the Kamatbis bad originally migrated 
from that part of the country whore the Smriti Chandrika is the 
prevailing authority on TTindii Law. But whether this case was 

ppeoifioally made by tbo defendants is not quite olear from either 

the evidenoo or the judgment. And it appears from the judgment of 

the Subordinate Judge that ho has relied upon the law of the Smriti 
Chandrika as being applicable to the parties. But no Issue was 

raised to try that particular case and accordingly the ovidenoe led as to it 
IS so meagre that we cannot come to any satisfactory ^decision upon il^iS 
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*s oonoeded here as it was in the Court below that the 
Kamabhis who have settled m Bombay and other parts of this Presidency 

Thah'Sf Hyderabad 

common ground between the parties the question is :— What 
IS the Hindu Law by which they were governed in the place from whence 
they have migrated ? And whether since their settlement here and in 

Pre^denoy they have adhered to it or adopted the law 
of the Mitakshara or Mayukha School prevailing in this PresiAecoy. 

niw to the decisions of the Privy Council, when any commu- 

hlu r Hindus migrate from one place to another, they must be 

nhineA,l^ti!° 1 of their original place if they have not 

changed their original manners, habits and oustoms and religious obser- 
vances. We think therefore that distinct issues must be rSd 2 try 

£VXbe2 Sows':- 

(1) Whether the Kamathis settled in this Presidency have abandoned 
tne manners and customs and usages of the place of their origin ? 

(2) Whether they have adopted the law of the Mitakshara and the 
Mayukha since their settlement in this Presidency ? 

should record the evidence that might be 

will be at liberty to allow any of the 
2 aUow tWs 2ddir*“?'^ on commission. We have thought it Loessary 

people in this Presidency and our decision will become a precedent as to 
the law of succession governing them. The lower Court recorded its find- 
mgs in the negative on the issues. 

The appeal was again heard and the following issues were again 
remanded to the lower Court for finding ^ 

cu i.^u what _ part of the Nizam’s territories didj the deceased 

Shetiba Venkati or his ancestors migrate to Bombay ? 

KamLhi^^ Hindus in general and the 

Kamathis in particular of the class of which the family of the deceased 

belong, governed ? 

And it is further ordered that in finding on these issues the lower 
l^ourt do determine the language which is spoken in their homos by the 

members of the family of the deceased and the community to which they 
Delong amongsb other considerations, ^ 

• Lu^T® i°^^°wing findings were recorded : (1) from a place called Bodban 

jn the Indur District of the Nizam’s territories ; (2) no evidence * (3) 
Telagu. * ' ' 

TT 0^1 ^or final bearing before Obandavarkar and 

ileaton, JJ. 

(?. S. Bao and K. A. Padhye^ for tbe appellant : — The parties to this 
ease are Kamathis. who are governed by the Mayukha. Tbe lower Court 
bas erred in applying to them the law contained in the Smriti Ohandrika. 

The Kamathis originally resided in tbe Deccan Hyderabad, which is 
divided into two parts, known as Maratba Wadi and Telangan Wadi 
The Kamathis belong to the former, where tbe Hindu Law nrevalanh in 

Bombay is followed. See H. H. Tbe Nizam’s Gazetteer of Hyderabad 
p, 81. See also 14 Ain-i-Dekhan, pp. 3, 11 ; Ain-a-Dekban. Oivilf p. 3. * 
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1910 Pradhan, for respondents Nos. 1 and 2 The Katnabhis 

MAB. 39. oatna from the Southern India ; they are of the old Dravidian stock 
— ^ * and speak Talagu language (see the Bombay Gazetteer, [557] Vol. XXI, 
AppBiiLATBp 3 ^ 08 , foot-note; Thana. Vol. Xlli, Ft. I, p. 119; Mackintosh (1836). 

C^viu Xransaobions of the Bombay Geographical Sooiety, Ft. I, p. 202 ; Dhar- 
84B. flS8=7 war, Vol. XXII, pp. l3h, 137 ; Fooua, Vol. XVIIl, Ft. II, p. 1, and Ft. 1, 
1,0.489=12 pp. 395— 397. They are, therefore, governed by the Smriti Ghandrika, 
Bom. L. R. yf);x\Qh prevails in the oountiy from which they have migrated. 

® Under the law contained in the omnti Ghandrika, the Anvadheya 

Stridhan (which is the kind of Stridhan m dispute in this case) descends to 
the ohildren, male and female, alike. See also Mutkc Vaduganadha 
Tevar v. Dora Singha Tevar (1), SengamalathamTnmal v. Valayanda 
Jdudali (2), Vcnhatarama Krishna Bau v. bhiijanga Eau (3). If, how- 
ever, the Mibakshaia is hold applicable to the parties, then the view 
adopted in Lai Sheo Pirtab Bahadur v. Allahabad Bank Ltd,, (4), ought to 
be followed hero ; and if the Ma^ukha is held to apply, then the marriage 
of Narsubai having been in an unapproved form and the parties Shudras, 
her property goes not to her husband but to the heirs of her mother. See 
Janglubai Shivappa v, Jetha Appaji Marioaii (5). 


Even treating Narsubai as the kept mistress of the defendant No. 2, 
the successor tip her property would bo not her husband but those who 
have fallen with her. See hi the goods of Kamineymoncy Bewah (6), 
Stvasangu v. Minal (7), iiarnaMoyce Bewa v. St'crefary of Stats for India 
in Oouncil (8j. Narsubai’s son by defendant No. 2 should, as her illegiti- 
mate son, succeed to her property. Sue also Paiiiaiya Tclaver v. Puli 
Tslaver (9), Mayjia Bai v. UUaram (10), Myna Boyee v. Ociaram (11), 
Venku v. Mahaiinga (12), Arunagiri Mudali v. Hanganayaki Ammal (13) 
and Jogendro BhupuU v. BiUi/anud (U). 

OHANDAVAiiKAR, J.:— Upon tho evidence adduced in this case we 
are of opinion that the parties, who are Kamabhis, settled in [56b] 
Bombay, are governed tor the purposes of inheritauoa by the law of the 
Mitakshara and the Mayukha, where these agree, where they differ, the 
Mayukha law must prevail. 

The property in dispute belonged originally to one Laxmibai. She 
had obtained it after marriage by way of gift from her husband on tho 
llbh of January 1894. Therefore it became her stridhan of the kind 
designated in Hindu Law as anvadheya or gift subsequent to marriage. 
Laxmibai died in 1896, leaving a son by name Blshotti and a daughter 
named Narsubai. As was held by this Court in Dayaldas Laldas T. 
Saviiribai (15), the anvadheya stridhan of a woman descends on her death 
to her sons and daughters jointly, not to tho daughters alone. Aooordinglyi 
the property in dispute was inherited by Narsubai and her brother Eishetti 
in equal shares. Narsubai died in 1903, and the question is, who inherited 
her moiety of the property ? It is proved from the evidenoe in the case 
that, although Narsubai was married to one Narsiuga, yet she lived in 
adultery with respondent No. 2 and gave birth to a son. When she diedi 


(1) (1881) 3 Mad. 390. 

(3) (1607) 3 M. H. 0. 812. Bl3, 816. 
(8) (1896) 19 Mad. 107. 

(4) (1908j L. R. 80 1. A. 209 at p. 218. 
(6) (1208) 10 Bom. L. B. 522. 

(6) (1894) 21 Gal. 697, 701. 

(7) (1889) 12 Mad. 277. 

(S; U897) 25 Oal. 254. 


(9) (1867) 1 Mad. H. C. 478. 

(10) U864) 2 Mad. H. 0. 196. 

(11) (iSGlj 8 M. 1. A. 400. 

( 12 ) ( 1 SS 8 J 11 Mad. 893, 897, 

(18) (1897) 31 Mad. 40. 

14) (lb85) 11(^1. 702.714, 
(It) (1909) SM ante p. 8gt, 
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sbe left her surviving her husband and the son. The husband sold the 
property in dispute to the plamtiQ on the lObh of June 1904. Eespondent 
No. 2 s oabe in the Court below was that Narsubai became his lawful wife 

dinate Judge has held the divorce nob proved, and we agree with him 
The evidence *0 prove it is of an unsatisfactory character and establishes 
by him° Narsubai lived with respondent No. 2 and had a son 

fcha h qaestion is, whether her moiety descended on her death to 
the son born of her in aduibery or bo her husband Narsinga ? 

inherited, because the law as to 

law applies to a married woman, that is. one whose marriage was oekbi^ 

•A° recognised forms. When the text- writers say 

that the sfndfcan of a married woman, who has died " without issue,” goes 

rsfai °f ‘1^9 approved forms, the words 

p89] woman, issue and husband ” were intended to be used as 

oorrelative, or, as Vijnaneshwara in another part of the Mitakshara terras 

yo'^aika sense, to shoT, that the issue contemplated was 

issue of the woman by her husband and none else. Therefore, where a 

woman was married according to the approved form, the term " dies 

Without any issue means issue of that marriage. There is no authoritv 

S, M "p KOPOSiiiol, whloh h T«S S 

by Mr. Pradhan, that, when the competition is between the husband and 

intercourse, that son supersedes 

■bo husband as heir to the stridhan. 

It is next contended by Mr. Pradhan that we must presume under 

the oiroumstanoes of this ease that the marriage of Narsubai with Narsinga 

was according to the unapproved form. That, however, is nob the law 

bee Mmsumat Thakoor Deyhee v. Bai Baluk Bam (1), Gojabai v. Shra '. 

mant Shahojtrao Maloji Baje Bhosle (2). Even among Shudras, the law 

Will presume the marriage to have been according to the approved form if 

the parties belong to a respectable family. The Kamathis are an intelli- 

pnt and respectable section of the Hindu community. We must, there- - 

fore, act upon the presumption that the marriage of Narsubai was accord- 

ing to one of the approved forms. Under these oircumstances. the plain- 

tin obtained a valid title from the sale of the property to him by Narsu- 

bar s husband, and, therefore, he is entitled bo half a share in the nronertv 
m dispute. y f s 

We reverse the decree and allow the plaintiff’s claim to the extant nf 
ft D3oiety of the property. 

Costs throughout in proportion. 

We also direct an inquiry as to masna profits of a moiety of the nro- 
perty from the institution of the suit until — 

(|) The delivery of possession to the decree-holder, or 

(ii) The relinquishment of possession by the judgment-debtor with 
notice to the decree-holder through the Court, or 

(iii) The expiration of three years from the date of the decree, which, 
ever event first occurs. 


- - - — 

(1) (18fi6) U M. I. A. 189. 



(2) (1893) 17 Bom. ili 
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34 B. 660 (=7 I.:C. 661=12 Bom. L. R. 877.) 

[S60] APPBLL.\TE CIVIL. 

Before Mr. Justice Ghandavarkar and Mr. Justice Heaton, 

Yellappa bin Eauappa Kuri (original Defendant No, 2), 
Appellantt v. Marlingappa bin Chavadappa and another 

(original Plaintiffs), Respondents, 

[23rd June, 1910.] 


Shelsanadi t lands—Rules Jramcd under Act XI of 1852 (Bombay) l^Qovemmeni con- 
tinning the theuanadt lands to the familu of the sheitanadi who is discharged hy 
Government without any fault on his part — Con£(nua«ce cn cotidiHori of paying full 
survey assessmeiit on the iands^Stibseqncnt resumption of the iuiids by Government. 


On the death in 1865 of the then shcitanadi, one B, Government appointed 
one Y AS the new a/iflUatuid* : but under the rules framed under Bombay Aot 
Xt of 1852, Government oontinued the shtisanadt lands to the family of Bon 
condition of their paying full survey assessment on the lands. The remunera- 
tion of y was made payable out of the extra assessment recovered in 1905. 
Government resumed the lands and handed them over to Y for his servioae. 


Beld, that both the order passed in 1865 and the action taken under the rule 
framed under Bombay Aot XI of 1852 had in law the eSeot of oonverkiog the 
land from a shetsanadi milan into a ra^iiftrari holding and investing the 
holder of the land with the rights of an ordinary ocoupant, entitled to it, so 
long as he paid the survoy assessment. 

[661] Held, also, that the ptoooedings of 1005 were on the supposition that 
what Wat done in 1865 on BA death had the eQcot of continuing the lends in 
dispute as one reserved for shetsanadi sarvios ; but that was not its efieot, end 
the proceedings in question were ultra vires. 


Appeal from the decision of T. D. Fry, District Judge of Dharwar. 

One Bashya was the registered shetsanadi and as snoh certain lands 
were continued to him by Government free from assessment as remunera- 
tion for his services. 


On his death in 1865, Government appointed one Yellappaas the new 
shetsanadi; but under the rules framed under Bombay Aot K1 of 1853t 
Government oontinued the lands to the family of Bashya on oondition of 
paying to Government full survey assessment on the lands. The remunera- 
tion of the new shetsanadi, Yeliappa, was arranged to be paid out of the 
extra assessment thus levied. 

Yellava, the mother and heir of Bashya, was in enjoyment of the 
lands. She sold them to the plaintiffs in 1876. 


* Firet Appeal No. 1 of 1908. 

t The shetsanadi is one holding a eanad or great of lauda (or military sezvioa, 
applied espooially to a local militia acting also as police and gariiioua of torta ; alao 
an aasignment or grant of revenue of land for certain servioea ; the aaaignmant, aa wall 
as the office, may be hereditary Wilson's Glossary of Anglo-Indian Terms. 

1 1. The Honourable the Governor in Council affirma the ptiuoiple that tha 
lands of a shefsanadi arc liable to be resumed and given to another if the holder mtt- 
oonduots himself. In reserving this right, however, the Governor in Oouuoilrulaa 
that it ahall be exercised only in oases of extreme misoonduot. 

8. In ordinary oases of misoonduot the dismissed s?i^£aanad» will be allowed to 
remain in possession of the land, but the lands will be aubjeoted to full aiaeaimeut 
and to a further payment, if neoessaiy, to make up the remuuera^iou of the peraoa 
employed to perform aoevioe. 

6. Whenever a a/wtsathiai is discharged without fault because the aeiTioi ii uo 
longer required, the laud will remain in his poiseasiou aubieot to the BOXTiy aMM* 
{Dent gad no farther demand can be made. 
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In 1583. on bha applioabion of Yallapo^, Govarnmanb sbarfcal an 

enquiry inbo bha qua^sbion whebhar bhay could raaatna bha knlg and nlaca 
them in Yellftppa’sp:3isa??(ion. Ib was dcoidad bhab bliay oauld acb Iq 
1905. Governmenb again sbarbed a similar eniuiry, rasamal bha lands and 
placed them in YelTaupa's possession. 

The plaintiff filed this suit a^ain^t tha Ssorabary of Stab, for Inlia in 
Counoil _ (defendanb No. 1) and Yellapoa (dafend*ab No. 2), to obtain 
declarabion of bible and to recover possession of the lands. 

The defendants contended inter alia that the orders cDmplainod of by 

the ^aintiffs were legally passed under the rules franed under Bembav 
Act XT of 1852. 

The District Judge decreed the plaintiffs* claim holding that they were 

not liable to eviction under the rules. The grounds of his judgment ware 
expressed as follows : — 

Tho hairs of the flaoeasea had to pay fall assessment to Government and had no 

A * a < If _ - _ • t • • ^ they ware in no way 

oonoerned witb the manner in which Goverament rai^hfedeal with the [6621 agsag/ 

T Th^o^aged to U sUU't^xaiis and Ino longer enjoyed the exampfeion 

wbioh had been allowed them while they were still dlieUanaHis From the dite of the 

Colleetoraorderthey became ordinary oocupintg as defined in sections (16) of tha 

Land Revenue Code and it will hardly be suggested that, holding as they did in that 

capacity, their alienee would legally be subjected to the treatment meted -out to him 
in this ease. 

Clearly the Collector wag following this last rule when he passed the order which 

I have quoted As I read that role it gave the theUamdi ?.u “ ocoupanov ” on fall 

assessment tn lieu of his more favoured tenure. If the serviaeg of Bashya had been 

dispensed with during his lifetime, he would have become au ordinary occupant with 

nothing whatever to distinguish him from the ordinary rayat whose rights are heredi> 

tary and transferable. If on bis death the Collector has taken away the land itself he 

would have been treating the family with the severity allowed only in case of extreme 
misoonduot. 


When it is remembered that these rules provided for tho remuneration of the 
person performing the servioe. it seems clear that G'^vernment did not and could not 
look for further liability in that land. They “resumed" the land in the sense in 
which that term is generally understood when applied to inam land. In other words 
they make it kbalsa and with this imoosition of full assesament the favoured tenure of 
the iheUanadi became the “ occupancy " of the ordinary cultivator. 

Tho Collector following as in duty bound the directions of Government levied full 
agsessment on the land of a ihetsanadi the continuance of whose office was no longer 
ueoesaary, and on condition of payment of full assessment granted the oooupanoy to 
tho sheUanadi heirs. There the relations between Government and the occupants 
ceased and I can imagine no oiroumstanoes which could legally justify the removal of 
these occupants or those claiming under them with a view to the transfer of their 
rights to the person holding the office of the shetsanadi. 

I am not dealing here with what might be equitable, I look on the matter from 
the strictly legal point of view and my conclusion is that Government had no better 
right to vest the plaintifi than they would have to eject the neighbouring tenant on 
the ground that his land should preferably be with the Kulkatni as part of his 
remuneration. 

I hold that no particle of liability other than payment of assessment adhered to 
the land when it was continued to Bashya’s heirs (even if any liability ever existed) and 
that these heirs bad as much right to alienate their bolding as is recognized in the 
case of all occupants under the Land Revenue Code and consider the case as I may I 
cannot perceive any alternative to this finding. 

The defendant No. 2 appealed to the High Court. 

G. B. Baot for the appellant. 

D. A. Khare, for the respondent. 

[568] Chanda VARKAE, J.; — It has not been contended before us, nor 
does it appear to have been contended in the Court 'below by either of the 
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flflffinflanlis lihati the orders passed, and the aotion taken by the Colleotor 
f.‘“ oC .ho,, fn 18p, «.r. 0« ol *h, 

in foroe and havin® the foroe of law under Aob XI of 1852 provided 
that in ease of the disoharje of a .hHsanaii “ without fault " but beoanse 
his service wfts no lonf^er required, his shetsanadi land should be allowed 
fco remain in his possession, subieoii to the survey assessment and that no 
further demand could be made. And this is substantially what the gl- 
lector did in respect of the land in dispute on the death of Bashya m 1865. 
The shH^anadi service required of Bashya’s branch of the family was 
dispensed with upon the ground that there was no necessity for it ; full 
survey assessment was imposed npon the land ; and Bashya s heir was 
allowed to remain in possession, subject to the survey assessment. After 
that no further demand could be made from the person let into possession 
on that condition. Both the order passed and the aotion taken under 
the rule had in law the effect of converting the land from a shitsanadt 
mtan into a ra^iatwari holding and investing the holder of the land wlt^b 
the rights of an ordinary occupant, entitled to it so long ns he paid the 

survey assessmenb. 

I Bub ib is ur^et^ for the arpellanb, who was fche 2nd defendant in the 
Courb below, bhab in 1865 the Colleobor also enb^red bhe land in the appel- 
lanb'sname in bhe revenue records as &shHsanili holding and bbab he 
also ordered a porbion of bhe amouob of the assessmenb payable by Bashya 
bo he paid bo bhe appellant for his services as a shHianadi, The appel- 
lant’s pleader has nob been able bo show why the land was entered In his 
client’s name in bhe revenue records as a sH^tianafi yaian contrary to the 
implication of the rule ju==t mentioned. The action taken under that rule 
conferred a certain right upon Bashya’s heir ; and the mere entry could 
nob affect bhab right or preserve that as a vaban which, in virtue of the 
aotion of bhe authorities under or on bhe analogy of the rule, had ceased to 
partake of that oharaobor. The land was nob made over bo the appellant ; 
nor were its profits as such charged with the remuneration for his set- 
vine <5 as a shfittanadi. He had hold bhe office of sheiianadi indepand- 
[564] enbly of this land in Bashya s lifetime; and !on the latter’s death 
all bhab was done was bhab bis remuneration for bhab service was increased 
and bhe enhanced amount wa® made payable, nob from the land in dis- 
pute,, bub out of the assessment, payable to Government by its occupant. 
That was an arrangement between bhe appellant and Government, which 
could not prejudice the rights of Bashya’s heir in the absence of any law 
affecting that right. 

The proceedings adopted by bhe Colleobor in 1883 and in 1905, on 
which bhe appellant relies in support of his case, were on bhe supposition 
that what was done in 1865 on Bashva's death had bhe effect of continu- 
ing the land in dispute as ono reserved for shHianadi service. That was 
nob its effect and the proceedings in question were, in our opinion, ttlW 
•yirtfs of the Colleobor. 

This is bhe oonolusiou arrived at by bhe learned District Judge in Us 
lucid judgment, and we entirely agree with him. 

His decree under appeal must bo confirmed with costs. 

Decree con/frined. 


816 


?.] JOHN GEOKaE DOBSON V. THE KRISHNA MILLS, LTD. 


Bom. 866 


3i B. 583 (3:8 I. 0 618=12 Bom. L. R. 988). 

ORIGINAL CIVIL. 

Before Mr. JuHice Macleod, 

John Georgr Dobson, Plaintif, d. Tna Ecishna 

MiLf.s. Ltd., Defendants.^ 

[llbh March, 1910.] 

Letters PatenU dauses 12 and U^aau^e nf action arisinrj partly toithin jurindiciion 

^ wholly outside jurisdiction^Joinder^^Time of 
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An applioation under clause 14 of the LeHera Patent to ]'oiii a further oaug# 
of action arising wholly outside the iuriadiotion, can be made in a case in which 
leave to sue has to be obtained under clause 12 ; not is there anything In clause 
U to show that this application must be made before the plaint’ is filed There 
18 nothing to prevent the plaintiff making the application at any time before 
the hearing, bat it would certainly be advisable for him to make it at th© time 
the plaint is presented. 

[865] Proceedings in Chambers. 

The plainfeifF, having obtained leave to sue under clause 12 of the 
Letters Patent, took out a summons calling on the defendants to show 
cause why he should not be allowed under clause 14 of the Letters Patent 
to join a farther cause of action aricing wholly outside the jurisdiction. 

Inveraritv appeared for the defendants to show cause. 

Shortt appeared for the plaintiff in support of the summons. 

Maoleod, J.: The plaintiff in this suit is a merchant carrying on 
business at Manchester in England. The defendants are a Registered 
Company carrying on business at Beawar outside the jurisdiction of this 
High Court. In 1907 the plaintiff commenced to contract with the defend- 
ants to sell their yarns which the defendants were to pay for in Bombay 
against documents, and shipments of yarn were made in pursuance of such 
contracts. In respect of one contract after a portion of the yarn contract- 
ed for had been taken delivery of by the defendants, they gave notice to 
the plaintiff that they would not take delivery of the remainder owing to 
inferiority of quality. The plaintiff accordingly did not ship the balance 
and olaima as damages the difference between the contract price and the 
market price at the date of the notice. I shall call this claim A. In res- 
pect of yam shipped under another contract the defendants refused to 
take delivery. The plaintiff claims the value of this shipment with inte- 
rest and charges. I shall call this claim B. In October 1907 the defend- 
ants consigned to the plaintiff in Eogland 11 bales of yarn for sale and the 
plaintiff advanced £ 100 against this shipment. The account sales showed 
a balance of £ 15 due to the plaintiff which the defendants have refused 
to pay and the plaintiff seeks to recover this sum from the defendants. I 
shall oall this claim C. It is obvious that in the case of claims A and B the 
cause of action arose onlv in part within the local limits of the Ordinary 
Orieinal Jurisdiction of this Court and that in the case of claim C the 
cause of action arose wholly outside the said limits. But in para 13 of the 
plaint it is merely stated that the cause of action in respect of the said 
claims and in particular in respect of claim B arose partly in [568] Bom- 
bay within the jurisdiction of the Court, without any mention being made 
that the cause of action in respect of claim C arose wholly out of the 
jurisdiction. 
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Aooor^in^ly when fihe pUinb waq prasentiaa on the 25bh Jatmary 
1910 feo t5h6 .Tudga in Chambars, leave was granlied under olause 12 oi the 

Letters Patent. 

The plaintiff then prooeeded to take out this summons oailtng 
upon the defendant to show cause whv be should not be permitted to 
join together in one suit the several causes of action set out or apnearing 
in the plaint and proceed to trial at the same time upon all such causes of 
action in the suit as framed. The application is made under clause 14 of 
the Letters Patent which is as follows : — 

An<l we do !arth«f ordain that where pUiotifl has seToral oaaaoa of aotion 
BCainet defendant, eaob of action not boins for land or other irnmoveable pre- 

rertv the <ia?d Oocrb shall have orlcioal jcri^ liobion in respect of one of snob 
oauflei of flotion. it shMl he lawfcl for the eail Hi«h r-oart to on the defendant to 
gbow oauee why the several oau^ee of ao'ion ehoald not be jo’ned in one BUit» and to 
make such otlet lot trial for the same a? to the High Court aball seem fit. 


The defendants have raised two objections : 

(l) That an application under clause 14 cannot be male in a cage in 
which leave has to be obtained under clause 12 in respect of the other 
causes of aotion. 

f2l That in any event the application should be made before the 
plaint is filed. 

Now the Court has original jurisdiction in respect of a cause of aotion 
arising partly within the local limits provided the leave of the Court has 
first been obtained. Therefore in this case as soon as leave had been ob- 
tained the Court had original jurisdiction in respect of claims A and B. It 
then became lawful for the Court to call on the defendants to show oauflS 
why the cause of aobion in re«=p 0 ot of claim C should not be joined in the 
suit and there is nothing in clause 14 to show that this must be done before 
the plaint is filf'd. If no application was made under clause 14 that part of 
the plaint which related to claim C would be struck out as soon as the 
oace name on for hearing, but as far as I can see there is nothing to 
[867] prevent the plaintiff making the application at anv time before the 
hearing. However, apart from oth«r oiroum'^tanoes, the measure of bis 
success would prohahlv depend on the application being made at the 
earliest opportunity, and it would certainly be advisable for a plaintiff to 
moke an application under danse 11 at uhe time the plaint is presented. 
On the merits I see no reason whv the cause of aotion in respect of claim 
C should not be tried in this suit. Evidence will have to be taken 
regarding the contracts for purchases of yarn by the defendants from the 
plaintiff, and neither party will be embarrassed by the inclusion of evi- 
dence regarding the contract for the sale of yarn by the defendants to the 
plaintiff. 

Summons aUoluU. 


Attorneys for the plaintiff Messrs. Byrne & Co. 

Attorneysifor the defendants Messrs. BicknsII, Mertoanji & Bcmir. 
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35 B. S67 (=7 I. C 663=12 Bom. L, R. 682). 

APPELLATE CIVIL. 

Before Basil Scott, Et., Chief Justice, and Mr. Justice Batchelor, 

VITHAL Narayan Kahandikab and othebs {original Plaintiffs), 

Appellants, v. Maedti Narayac. Kalb, hbie and 
LEGAL representative OP SUNDRABAI, DKOEASEO. 

AND OTHERS {,ortginal Dejendanis)^ Respondents,^ 

[12th April, 1910.j 

SaHSHsS'SSSrs 

not sell .t to au outs.der uutB tBo expiration orttr ^oTt h^“ rom^ a?e of 

a notice m anting ga,iug that they (oo-shareH) were not willing to buy it 
Subsequently a portion of the house belonffine to ««« u u it. 
sold in exeoation of a decree aga.nerh^tu wf. rurcha.ed“b?r'ou3 T^ 

co-eharers, thereupon, haviug brought a suit 
for a declaration that the Ooucc-ai^ie was not binding upon them 

SSv:™" •“ M2 

of Gulabdas Laldas, First Class Subordinate Judge. 

The facts of the case were as follows : — 

Three oo-sharers Dabtaflraya, Narayan’and Balvant effeoted parfciliion 

K binder an award of arbitrators dated the 30th Novem- 

oer luau. One of the conditions of the award was as follows : 

h- f by any of the brothera of hia portion of the house of residence 

ha ahould aell it to hia brother for the aforesaid price (Re. 1.800). He should not sell 
« to an outsider until the expiration of two months from the date of a notice in 

to buy it. In case of makiog a 
mortgage of the same the brothere must have precedence up to the amount of 

K8. 1 , 1 00 and the term of notice in regard to sale shall hold good in case of mortgage. 

one Sundrabai obtained a decree against Datfcatraya, one 
of the oo-sharors, and in execution got his share in the said house attach- 
ed. Thereupon the present plaintiffs, that is. the sons of Narayan. another 
co-sharer, intervened by a petition and sought to have the attachment 
raised bub their petition was dismissed for want of prosecution. The 
attached share of Dabtabraya was then sold in the execution-proceedings 
and it was purchased at auction by one Vishnu Shankar Gore. 

After the Court sale the plaintiffs, that is. the sons of Narayan, 
brought the present suit on the 26th July 1904 against Sundrabai, the 
judgment-creditor of Datbatraya, as defendant 1, Parvabibai, widow of Dab- 
tatraya the judgment-debtor, as defendant 2, and Vishnu Shankar Gore, 
the auction- purobaser, as defendant 3. The plaintiffs prayed among other 
things for a declaration that Datbatraya’s share in the house of residence 
was not liable to be sold in execution of the decree against him, that, if 
at all, the right to receive Bs. 1,800 as the value of the [S6lr] share was 
liable to be sold under the terms of the award and that the execution-sale 
was null and void. 
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Dafendant) 1 was absent though duly served. 

Defendant 2 contended that the suit to enforce one ot the terms of 
the award could he. 

APPBLLATB Defendant 3 answered inter alia that he had purchased the property 

CiViii. auction-sale for valuable consideration and that the provision in the 

8i Br^7=7 award was not capable of the construction which the plaintiffs contended 

J.O. 663=12 for. .. .... e 

Bom. L, R. Q]lje Subordinate Judge found that the provision in the award was not 

binding on defendant 3 the auction-purcbaser, that the term in the award 

regarding the co-sharer’s right of pre-emption was not capable of bearing 

the interpretation sought to be put upon it by the plaintiffs and that 

defendants 1 and 3 who were strangers to the award were not bound by 

it He, therelore, dismissed the suit. 

On appeal by the plaintiffs the Appellate Court relying on the deci- 
sion in Shaikh Ferasul Ah v. Ashooiosh Roy Singh U) confirmed the 

deoree. 

The plaintiffs praEorred a second appeal. 

5 . F. i^/iandar/car for the appollantis (plaintiffs):— Our ffrab oonben- 
bion is that what was attachable under the terms oi the award was the 
value of the share in the house* natnoly* Rs. 1,800 and not the portion of 
the house itself. Next we contend that the right of pre-emption runs with 
the property. It is not purely a personal right. It is incident to or 
arises ouo of the ownership of immoveable property: Karxm Baksh Khan 
V. Fhula Bibx (2). 

M. Y. bhax for respondent 3 (defendant 3) ; — The right of pre-emption 
as given and enjoyed by law and custom is generally sought to be exercis- 
ed in connection with transactions between individuals. The privilege 
does not attach to sales held at the instance of the Court in execution of 
a deoree: Shaikh Fcrasut A^i v. Ashootosh Roy btmjh (1). The language 
of the proviso in the [670] award clearly shows that the right of pre- 
emption was intended to apply to private ealas and not to sales in inritum 
the judgment-debtor. 

Scott, 0. J.:— In this case the plaintiffs sue as hairs of Narayan 
Govind Kaiandikar to have it doolarod that a purchase at a Court-sale by 
the third defendant is not binding upon them. They based tbair claim 
upon tbe fact that by an awaid under which certain family property was 
divided between their father and his iwo co-sharers ot whom one is the 
judgment-debtor, it was provided that in case of a sale by any of the oo- 
sharers of his portion of the house of residence he should sell it to his oo- 
sharer for the aforesaid price of Rs. 1,800 and that he should not sell it 
to an outsider until the expiration of two mouths from the data of a notioa 
in writing saying that they (tnc co-sharers) were not willing to buy it. 

It was held by the tirst Court that the correct reading and interpreta- 
* bion of the words “ if any one should have occasion to sell his share of the 
house of residence” was that the term oE pre-emption was contemplated to 
attach to sales made privately and willingly and that therefore the attaoh- 
ment and sale ir* tnvUiun the judgment-debtor was legal and proper. 

In the lower Appellate Court the same oonolusion was arrived 
at upon the authority of Shaikh i'erosuf Aii v. Ashootoih Boy Singh (i) 
where the learned Judges say ” the only other privilege which the brothers 
had lelt to them under the ikrar was the right to become purchasers by 
pre-emption of Mobabharut's share in the event of Mohabhaiut selling; 


(X) 11871) It W. R itt. 


U) 11688) 8 111102. 
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n I'' if is fruo, bud 

bSarnt, ^ u sseoutioD ot a decree passed agaiasb Moha- 

bharut, which is quite a different thing. Moreover, if the plaintiffs 

no*nlfl°*°^u Joyii'shea wished to purchase their brother’s share, they 

Jase before us“'"®’ are directly applicable to the 

fi^® appellants that upon 
the authority of Eu.rm Baksh Khan v. Phula Bihi (l) the right of pre- 
emption IS a right running with the land. ^ 

WhethOT the right of pre-emption in the present case is a right 

running with land or not we do not decide, bub if it is, it is not a right 

Which will render the purchase in execution invalid. At most it would 

givetheownerof the right a title to exercise that right as against the 

purchaser if the purchaser intended to sell voluntarily at some future 

Clftto. 

We therefore dismiss the appeal with costs. 

^ppeaZ dismissed. 


84 B. 671 (=7 I. C. 663=12 Born.L. R. 586.) 

APPELLATE CIVIL. 

Before Sir Basil ScoUt Kt.i Chief Jusiicei and Mr. Justice Batchelor, 


Baslingappa Pahappa and others {Original Plaintiffs), 

Appellants, v. Dhahmappa Basappa and others {Original 

Defendants), Respondents* 

[16th June, 1910.J 

Public road— Bight of marching in procession with a car^Suit for deelaration of right 
Injunciton restraining interference with the right. 

Plaintifia saed on bebalf of themaelvea and of other members of a religious 
community to have a declaration of their right of marohing in procession with 
a Oar along a particular public road to certain templea and for an injunction 
reatraiuing the defendants from interfering with the plaintiffs. The defend- 
ants contendol that the plaintifiabal no right to march along the road. The 

lower Courts diamiaaed the suit on the ground that the road being public the 
plaintiffs could cot sue unless special damage were shown and proved. 

On second appeal by the plaintiffs held, reversing the decree and allowing 
the claim, that the suit was not for removal of a public nuisance but for a 
declaration of the right of an individual community to use the publio road. 
Every member of the publio and every sect baa a right to use the publio streets 
in a lawful manner and it lies on those who would restrain him or it to show 
some law ot custom having the force of law abrogating the privilege. 

Sadagopachariar v. A. Rama Rao (2) followed. 

[Ref : 29 M. L. J. 9l=29 I. 0. 248 ; 18 Bom. h. R. 460-37 I. 0. 863 ; 49 I. 0. 683- 
86 M. L. J. 79=1919 M. W. N. 46=42 Mad. 271 (P. B.) ;] 

[872] Second appeal from bho decision of T. Walker, Disbriob Judge 
of Belgaum, confirming the decree of E. F. Eego, Subordinate Judge of 
Saundatti. 

Suit for declaration and injunction. 

The plaintiffs who were members of a community called Halgars or 
Devangs of the village of Deshnur sued the defendants alleging that they 

* Second Appeal No. 846 ot 1907. 

W (1666) 8>ll. 102. (2) (1902) 26 Mad. 676. 
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jQAjj had built; a tiemple ati Deshnur and dadicabed ib bo the Goddess Banshan- 

JUNB 16. kari, bhab they had coQSbruobad a oar for prooassion bo neighbouriog 
— — becnples, bhab in bha year 1904 they had applied to the Disbriob Magisbrabe 

AVFBijtia'rB jqj. n 0 o 03 sary parmission and bhab bha dafendaabs baviog opposed the 

applioabioD, the Magistrate referred the plaintiffs bo a Civil Court. The 
84 B. 571=7 plaiabiffsi therefore, prayed for a declaration of their righb to march in 

j, 0 . 663=12 procession with the oar along the road which passed through two gates 

Bom. h. R* called the Mulia Agashi and Diirga Agashi and (or an injunobion resbrain- 

ing the defendants from interfering with tho plaintiffs right. 

The defendants, who were members of the Lingayat community, 
answered tutev oltd bhab the suit was not maintainable in a Civil Court, 
that the plaintiffs had no right to move in procession along the road men- 
tioned in the plaint and that the plaintiffs had built the temple and 
constructed the oar simply to annoy the defendants who had dwelling 

houses on both sides of the said road. 

The Subordinate Judge found that the road in dispute was public, 

that the defendants had a right to object to the plaintiffs passing in 
procession on tho road and that the suit must fail as the plaintiffs had nob 
proved any special damage bo them. He, therefore, dismissed the suit. 

On appeal by the plaintiffs the District Judge was of opinion that on 
the merits the plaintiffs were entitled to succeed but relying on the 
decisions in Satku valai Kadir Sausarfl v. Ibrahim Aga valad Mina 
Aga U) and Kazi Sujaudin v. Madhavdas (2), he confirmed the decree on 
bha ground that without proving special damage the plaintiffs could nob 
Succeed. 

[o78] Weldon with N. 4. Shiveshvarkar for the appellants (plainbiffs). 

G. S. Mulgaumkar for the respondents (defendants). 

Scott, C. J.; — In this case bha plaintiffs sue on behalf of themselves 
and of other members of a religious community at Dashnur bo have a de- 
olaiabion of their righb of marching in procession with a oar along a paibl- 
oular public road to certain temples, and for an injunction restraining the 
defendants from interfering with the plaintiffs. 

The suit arises out of an application made by members of the plain- 
tiffs* community bo the District Magistrate under bha local Police Rules 
for permisflion to hold the proooseion and to march with the oar along the 
road. The Magistrate not being convinced of their legal righb so bo use 
fabe public road referred them bo a Civil Court for a declaration of bhab 
righb. 

The members of another religious community who occupy land abut* 
ting upon tho road at a point where tho width of the roadway is defined 
by two gates called Mulia Agashi and Durga Agashi, have pub in a written 
statemenb denying the righb of the plaintiffs bo march along the road. 

In the first Com fa ifa was found that) the road was a public road, bub 
it was held the plaintiffs* suifa must fail as fahe road being public the 
plaintiffs could not sue unless special damage wore shown and proved, and 
relerenoe was made to Satku valad Kadir Sausart v. Ibrahim Aga valad 
Mirza Aga (1) and Kazi S?*/audin v. Madhavdae (2) in support of that 
decision. The suifa was, therefore, dismissed and that decree was affirmed 
by the District Judge. 

In appeal before us it was contended for the respondents that the 
plaintiffs wiehod to oonduot along the road a oar which was too large to 
pass through what was properly speaking the pnblio road as defined by 


(1) (1877) 2 Bom. i57. 


(8) (189B) 18 Bom. 691 


TJ 
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fche space between the two gates whioh we have already referred to W<, 
SaTnSs’ .‘k® “'‘r "be oar of 7he 

V, Jben oontended by the re<!pondents that the oar 

rSTlI u ^ submitted for measurement to the lower Court on tMs 
[571] issue was not the oa- whioh the plaintiffs had originally wished to 

oonduoi in P’'ooe'5ston. We then referred that question to the lower Court 

is whether the plaintiffs have a^rStZnXot l^^ellTourprooeS ra 
oar \^ioh is not too wide to pa‘?s alon^ the publio road ^ ° ^ 

There has been no obstruction of their right but the defenrla^f.. ; 

r'*Tr.”' ‘A* *= ’’"‘S"* “S'.* h »” atiS 

the right claimed by the plaintiffs, aeniecJ 

The suit is not for the removal of a publio nuisanoe but for a deola 
ratmn of the right of an individual community to use the publio rLd^ It 
is, therefore, a suit which raises the same question as that whioh was the 

th^S V. A. Rama Rao (1). in whioh 

the Court hold that the oorreot view is that every member of the publio 

and every sect has a right to use the publio streets in a lawful manner 

^ restrain him or it to show soma law or 
onshom having the force of law abrogating the privilege. That case was 

appealed to the Privy Council and their Lordships of the Judicial Com- 
mittee held that the decision of the lower Court was parfeotly right that 
all m^bers of the publio have equal rights in publio roads. 

We, therefore, allow the appeal, reverse the decree of the lower 
aeolare that the plaintiffs have a right to march in procession 
with their oar along the public road referred to in the plaint and we pass 

inlierfering wifth fcho nlain- 

tiffs in the exercise of that right). ^ 

^ ^ Although we have decided the question of civil right and granted an 
injunction in the terms prayed for. it must not be supposed that by so 
wa intend in any way to fetter the discretion of the District 
Magistrate in passing such orders as he may be entitled to pass with 
reference to the procession under the Police Act Rules or anv other rele- 
vant rules for the time being in force. 

The respondents must pay the costs throughout. 

Decree reversed. 
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[873] APPELLATE CIVIL. 

Before Mr, Justioe ChandavarJcar and Mr, Justice Heaton, 

Trimbak RamkrISHNA RanaDE {original Tlniniiff^i Appellantt v, 
Hari Laxman Ranade and OTHBR8 {original Defendants)^ 

Respnndentt 
[Ist July. 1910.] 

Oode (Act XIV of sec. 258 — Adjustment or payment of decree- i 

Adjustment not certified to the Court^Decree-holder acting upon the adjustment 

and rezeiving money — Application to execute the decrei^Eetoppel hv conduct 
^d»an Evidence Act il of 1872), sec. 116. ^ wnauci- 

•F. A.No. 2l6oll9tl8. 

(1) (1002)226, Mad. 876. 


628 
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A deotea was adjuatad oufcaide the Court. No notioa waa given to the Court 
of the adjustment : audits aanotion was not taken under seotiou 258 ot the 
Civil Procedure O^de of 188i. The dooree.holder received paymeuta under the 
adjustment and after some time applied to execute the deotea irrespective of the 
adjustment. The judement-debtor p^ead-^d the adjustment as a bar to execu- 
tion To*- decree-holder contended that the adjastment not having been oartifi- 
ed to the Ooort, it could not recogaise it as valid but was bound to execute the 
decree. Tbo Suhordinate Judge overruled the contention holding that as the 
decree holder had, after the adjustment, received for several years moueyg 
under it, he was estopped by conduct under section 115 of the Indian Evidence 

Act, 1872. 

Heid. that the view of the Subordinate Judge gave the go-by to the plam 
language of the last paragraph of section 358 of the Civil Procedure Code, 1383. 

There is no room left by the law for the operation of the law of estoppel in 
the ma*t 0 r of exec ition. The last puagraph of section m enacts a special law 
for a special purpose whereas section 115 of the Indian Evidence Act, 1873, 
relates to the general law of estoppel ; and the principle is that a special law 
overrides for its purposes the general law. 

Psr C/iandavaffcar, J.— Fraudulent executions of decrees must be discour- 
aged by the Courts whenever they come to their notice : and dooreo-holderi, 
who enter freely into adjustments outride the Court and do not certify them as 
required by law, but fraudulently apply for execution, ignoricg the adjustment, 
should be dealt with under the criminal law. 

Per J,— The purpose of section 25=1 of the Civil Procedure Code. 1882, 

is that tbo Court shall have complete knowledge of all that is done towards the 
satisfaction of its deome. 

rRej; IS O.W N 911=13 l.O fi3: 83 I.O. 553; T.C 9U: 7fi l.O. 811=50 Cal. 483; Rel. 

7R 1.0 778=73 1 C. 89; Fef 65 1.0. 8'^0=1922 M.W.N. 199; Fol. 31 1. 0. 936=19 
O.L J. 126; Ref. 29 M.L.J. 219=30 I.C 357 (Estoppel bj conduct).] 

[578] Appeal from the deoision of M. V. Kathawata, First Glass 
Subordinate Judge of Ahmednagar. 

Prooeedings in exeoution. 

The decree, of which the exeoution was sought, was passed in 1893 and 
was confirmed in appeal in 1895. It directed partition of property between 
the plaintiff and the defendants, who wore members of a joint Hindu 
family. The plaintiff was, under the decree, awarded annually a l(13bh 
share of the income of the family property. It was al'^o directed that the 
parties should pay in equal shares the debts due by the family to out- 
siders. 

In 1899, the parties entered into an arrangement, whereby the plain- 
tiff relinquished his share in the family property to the defendants, and 
the defendants undertook to pay plaintiff’s share in the family debts and 
also to pay to the plaintiff Rs. 125 every year for his maintenance, and 
Rfi. 100 to his daughter. After the arrangement, the plaintiff continued to 
receive payments from the defendants. The Court was not informed of 
the arrangement, nor was its sanction obtained under section 253 of the 
Civil Procedure Code, 1882. 

The plaintiff applied to execute tbo decree. The defendants con- 
tended that the arrangement which was acted upon by the plaintiff barred 
the exeoution. The plaintiff replied that the deed evidencing the arrange- 
ment was taken from him under oooroion aud undue influence; but he led 
no evidence to prove his allegation. 

The Subordinate Judge found that the plaintiff had acted under the 
arrangement and was reoeiving thereunder payments iicm the defendantoi 
who had also to liquidate a portion of the plaintifi's sbaie in the family 
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n apqmfi to mo th^ttbo oUintiff is e=.t.nn6l hv H, .. . 

rooosaioin. n.v-onts o, ,avi,t^,7s noTolrHflel to ilTn^ oreoa ioe Ooort from 

.... ... '•„ — 

appoolfl/1 to tbo Hiffb (loTirh. ®Bom^ 

ofirWfL **' arnolknt;— A rlaoroa-hoiaer baa to ®86=7 I. 0.‘ 

certify a^iuatment of a .decree to the Court ; but if he fails to .lo so it 5c ®*°- 

.iugthis, the iu.f,«eut.^ebtor oontiooes ruakin? mvrenJ wb I i 

^ ih. o„„. .h, .."hS't.™ 

outine the -leoree. Seetion 115 of tbe In^lian EvMenee Aot ^ I 
apply here : it is. at the most, a rule of evileoee aud nothing more “ 

5 *b^' ^ F' respondents :— The plaintiff has 

rom\h^'^"'f rrooeedings admitted to have received certain payr^e^ts 

'Should, in anv event, be credited 
in defendants favour. Ree Goval Da^ v. Ganna Bam (ll 

^^rBia^U in respeot of which this 
appeal is preferred, was precepted for the eueontion of a decree for narti 

tion dated the 4th of Tulv 1P93. Ev that decree the apnellant was 
Thim aTH-'‘"" “ rropeX belonJn! 

in eo^raVcbr should pay 

tibe^prnHftnh ^onphh, in ATeonMon of ftbe 
hhl T ll inonmfl dn^ fnr 13 year^^ immediafcely preof^dtn- 

fthe Hp also hhe Courfi fio defjflrmine hi^ Phar^ of fiho deK(,s 

dlrhhlst^^^ ’Hrom his share of fche income awardable under fihe 

»^Pyoa-t>*on for exenuHon was opnoced hv the respondents on fibe 
ground that the appellant had in November 189Q by a deed relinqnicihed 
nis annual share of the income awarded to hitn hv the deoree, in ooneidera- 

tlon of reeeivipg from the respondent Vishnu, Rs. 1 95 a year as mainten- 

ftuoe. 

The appeHant admitted exeontion of the deed put pleaded that he had 

executed it under coercion. He led no evidence, however, in the lower 

uourt to substantiate that defence. The Subordinate Judge held coercion 
not proved. 

[578] But It was contended before him by the apnellant that, as the 

arr^gement under the deed was pleaded as an adjustment and satisfaction 

of the decree outside tbe Court, and had not been certified to it as requir- 

by section 258 of the Code of Civil Procedure (Act XTV of 1882\ the 

Court could not recognise it as valid but was bound to execute’ the 
aeoree. 

The Subordinate Judge overruled the contention, bolding that, as 

the appellant had, after executing tbe deed, received for several years 

moneys under it, he was estopped by conduct under section 115 of the 
Indian Evidence Act, 

This view of the Subordinate Jud^e gives tbe go-by to the plain 
Janguage of the last paragraph i^f section 258 of Act XIV of 1882, which 
was In force at the time of this darJchast It says that a Court which is 

(1) (1888) All. W. N. 115^ 
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a'^keil t-io exeouha a ^porea for raooov 'hall nob racogn’.?e for bhe purposes 
of execution anv a.ii'nbtnnn'-- of ih who’a O’- parbial, or any paymenb, macla 
oubMile bho Courh and nob oarbifi”! bo ib aa raquirel in the preceding part 
of bhe section. '^Vhen the ''’"t dhrets that 'uoh adiu'tment or paymenb 
" shall nob ho reoonni'ed'’ for the purpose' of exeout’on, ib means that the 
adiusbmenb or payment, as the cam mov bo, should be treated as an in- 
valid or void transaction, 'o far as the executing Court is oonoerned. 
There is no room left hv the 1a’?r for the operation of the law of estoppel 
in the matter of execution. The last paragraph of section 953 of Act 
XIV pf 1333 epacts a special I’.-r for a special purpose, whereas seo- 
tlon 115 of bho Indian Evidence .Act relates to the general law of estoppel; 
and the principle is that a special 'aw overrides for its purposes the general 
law As held bv the Pri'W Or’ nci' in Go'^ul Manlar v. Pudmanuni 
Sinali 'd'' ‘the essence of a Co^’e is to be exhaustive on the matters in 
respect of’ which it declass the law, and it is not the province of a .Tudge 
to disregard or go outside the letter o' the onaohmenb according to its brae 

oonfi’niotiinn.*’ , ,, , 

The Suhoraioa^-.d ha=; bhe darkha'.t also on the 

ground that the appellant is not optith’d to seek oxeoution in respect of 

his share of the income hoforo piyin- his share of [579] the debts due to 

1 ^,, hoth the apeillant aod the rospendents as oo-paroeners in a 
joint Hindu familv. But the deorce d-ees not make the payment by the 
appellant of his share of tho debts a condition precedent to his right to 
receive his share of the income. Tho decree merely declares by way of an 
independent provision that tho debts shall bo paid equally by the oo-par- 

oenQr*5. . , 3 . r 

This is conof'cle'^ hv bho ro-rmnlenbs ploaier beioro ns. 

Upon bhesa rronp<^s bho or-^er in oo-*cubiou anp9ale:l from musb be 
reversed and the darUio^t remitted to the lower Court for fresh hearing 

and disposal, , , r- 

In dealing with tho darlfhatt it will he competent for the Subordinate 

,Tndge to consider whether, arart from the app'llant's right to execute the 
decree in spite of his deed, his conduct in seeking execution has been 
fraudulent sn as to render him liable to a criminal prosecution. Fraudu- 
lent executions of decrees must he di-e vivneed by the Courts whenever 

bhev come to their notice; and .^.’o'ee holders, who enter freely into 
adinstments outside the Court and do not certify them as loquired by law, 
hut fraudnlontlv apply for ex -cution, ignoring tho a.ljustraent, should be 

dealt with under the Crun'iial Triw. 

It will also he nomn’t.iat for tho Suhordieato , Tudge, in dealing with 

the darkha'^t. to oonsil'T wlv.’th.w uu1 w s^-’c^ian 253 of Aot XIV of 18S3, 
the respondents' plea of nliu’tmont o’ltsile th.i Court, put in as a defence 
to tho darkhf\H. can ho trontal as notin’, tp the Court, of the adjustment, 
satisfying the provisions of the seoMon regarding oertifioation, so as to 
warrant tho Court in bolding that tbo .leoree, having been wholly satisfied, 
according to law, is no longer capable of execution. On this point I express 
no opinion. 

Costs of tho (diir^hisl hitherto incurred in the lower Court and here to 
abide the result, 

Hg..\T()N, ,T. ; — I think that this is a mai-ter which is substantially 
disposed of cn a preliminary peii t, and wiongly disposed of, and therefore 
it must he remanded to the lower Court to ho disposed of on its iherits. 

(1) ;1903l L. K. fO 1. A. 19S atp. 209. 
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t-hic Curiously enough I say curiousiy, because after hearing what .-in 

this matter is auoub, it so strikes me ; no one concerned appears to doubt 

tha& wa are dealing with a thing wn.cu is aa Hajustment of a decree. Ifa * 

seems to ine that the question aiiso; a^ the very outset whether this is an AFPSuaura 
adjustment of a decree at ali ; or v.her.ner it is a transfer of a right acquired 
under a decree, whion is quito a QiUoroat tmag. If it is the latter no3jB"B7B-ia 
question under seotion 'do8 of the oio Code oi Civu Procedure arises at all. bL l"b 

However, it has been assumed that the matter is an adjustment of a 
decree and that we are conoorneu witn section 268. The lower Court has 
taken this view and has come to the eonuiuriou that section 258 prevents 
the executing Court from reoognisiLig cne aujusOment in this case; but has 
deoided, notwithstanding, that the piamtiii is estopped from seeking execu- 
tion of the decree. On tnis point i concur with my learned oolleaeue that 
bnere is not) any estjoppal, 

Therefora, we are letG fco deal wiuh ibe mafefcer as an adjustment of 
the decree and bo enquire wnab is bua eli’-joa oi soobion ‘253. 

In my opinion bootiou 1453 ol ttia Gudj ot Oivil Procedure of 1882 
provided or incanded bo provide that bhe Oomb executing a decree should 
record aa cerbitied any paymend or aeijusbrnanb of bhe decree oerbified by 
the dtcrea-holder or o£ which mlormaUion and satisfactory proof were given 
by the judgmenb-debbor. Xnaii secbion iuiu down a special procedure for 
bhe case in which the judginenb-ciohoor appeared as an applicant desiring 
that a paymend or adjustment should he lecurued as oerbifiad. The law 

also, m the Limitadion Act, provides a period whhin which bhis-spacial 
procedure may be lollowed. 

In fact however that is nob bhe only way in which a judgment-debtor 
informs bhe Gourd o£ a paymend or adjustment. He seldom adopts the 
special procedure provided hy seodion 253, bud more often, as in this case, 
when the decree-holder has applied lor execubion and the judgment- 
debtor has received notice ol oiie appiioadion, he pleads, in answer, a 
payment or adjusement. In the case belore us, bhe judgment-debtor 
L68lJ asserts an adjustinenb ot the decree and bhe decree-holder denies 
It ; were the law do loilow ids usual course, the Court would enquire and 
decide whether that adjustment is proved and if it found the adjustment 
to be proved, would treat it so far as it want as an answer to bhe decree- 
holder's claim. 

This would be in consonance with bhe whole spirit of our Code and 
with the express provisions of section 2A4. 

it was however necessary, or at least desirable, to provide for bhe 
particular case in which a judgmeut-debbor should appear, not as an 
opponent contesting a claim in execution, bub ot his own initiative as an 
applicant seeking to establish a payment or adjustment of the decree. 

Scetion 258 deals only with this partioular case and with payments &o. 
certified by bhe decree-holder. 

It is however supposed that the Gourd is debarred from recognising 
in any way any payment or adjustment unless it is certified by the decree- 
holder or proved by the judgment-debtor in accordance with the special 
procedure provided by section 258. To so suppose is to run counter bo 
the provisions of seotion 2iA which provide that bhe Court executing the 
decree shall determine any question between the parties relating to the 
discharge or satisfaction of the decree, and if what is supposed to be the 
effect of the law be in truth its elleot, it leads to a very singular result 
for it means that a decree-holder may fraudulently apply to execute a 
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1910 daoree bwioa over ; and the Gourb is prohibibed from enquiring whebher 

J0ii7l. there is or is nob a fraud ; and this m spite of the fact ooat tna deorea- 

bolder seeks bo debar the Gourb from enquiring inbo Dbe fraud, by the 
dovioe of refusing Co do wuac Cne law saya no must do. 

If thafi bo bbe eUoot of Che law, ibeu all i have bo say is that the law 
34B.67fl=12 intends CUo Court bo bo used, m this kind ol matter, not as an insbrument 
b. B. ot justiOQ but as an aid to fraud. And, as axperienoa has shown, this is 
cue Very etieot, where tne law is uudersbood bo mean, what 1 am oonbend- 
ing lb does not and oaunot moan. 

it IS bo me abundancly olear that the legislature never intended suob 
a result as an enoouragement of fraud. Do the t^82j words ot the law 
compel lb 2 I think not; though section 2od is doubtless worded in such 
a way as bo invite misunderstanding. The tiuaL clause of section 258 runs 
thus : “ Unless such a payment or aijustmont has been oercitied as afore- 
said, It shall not be recognised as a payment or adjustment of the decree 
by any Court executing the decree.” 

The purpose of section 258 is that the Court shall have complete 
knowledge ot all that ie done towards the satisfaction ot its decree. Wnen 
an application for execution is prosonted, the Court enquires from its own 
records what has been previously done towards satistaocion. Whao it does 
not hud on ita own records it does not recognise : in tins sense, that it at 
bh 0 _outset assumes that what is not reooidod as paid or adjusted, still 
remains unpaid or uuaujusbed. But it is still open to the judgment-debtor 
to assert and prove that what the dooree-hoider claims under cue deoioo 
is not due, having boon paid or adjusted; and it is still luoumbant on the 
Court bo go into the matter, it a ooubost on the point is raised. To state 
the result brieliy, the hnal clause of section ‘d5d raises a presumption, hut 
does not limit the junsdiotion of the Court. This result appears to me to 
be inevitable if section 258 be road not by itself as an isolated enactment 


containing a oompiebe statement of the law on the matter it deals with, 
but as a part of a whole and with rofoiencc to its place in the soueme of 
the Code and its relation to other parts ol oho scheme. 

1 am aware that the views, wuioh 1 have just expressed, are not those 
which are commonly held. At the same time i am not sure tnaO the 
argument stated in that form has over been dealt with lu any of the deci- 
sions which are contained in the Bombay iSeries of the Daw Kcpoits ; and 
if that be so, seeing that the question does diieotly arise in this case, I 
think it may well bo considered in one Court, which is to deal witu this 
matter, and I should botn be interested and pleased bo see the case, if 
again it comes before the Digh Couit, argued on the iinesi have indicated, 
i have gone perhaps out ol my way to express this opinion ; bub it is a 
matter which nearly allects the reputation of our Courts, and very closely 
atieots the administration of justice ; for bo read bhe law. as it 

offieu is road, is, it seems to me, to reveiso the principles of jusbioc, and 
to convert the instruments of justice into instruments ot fraud, 

Urucf rvCeMeJf 
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Before Mr. Jmitce ChanamK^r and Mr. JuUice Heaton. 

A MiiMBER OR THE WrsTkR'J 

India luiiF <jlub v Thm' 

hcsp^ 7ldCilt.''' 

Juue. 1910.] 

Ctvti Procedure Code {AU T ,)/ tjucJk sc^'hon^ 2 i\^i ca t, ■ - 

public o//iCtir— xYoD<;.' . / cuiun • /’ liOuc ojjicer — Suit (igainat 

~~Oanto7imehi3 Act \Xlll of '.SS'J)— N ,-i so j's public officer 

to aettona t^x contracitc. " *" ^ actiO'is ex delicto and not 

txill of issyy is a-'paoiioomccf' svithiLi ihVv>,a^ ^ i tanfconments Act 

of the Code of Oivil Droooaure ( \ot, V of ^ o\&nsQ (17) 

sued, tae notioa pcasonboa uy .caciaa »d ol tao Code be g°v“a“‘“®“ 

The notice ooLtemplatcd bj Geciiou -jO hag to be civen for -inUnna j 
subeiautially in tor., and it luakcs no d.UorGncu thlt .ho o Z\\Z\ 7rfT 
operawon of law, Kea.ad. lor oex.a.a parpo.e^. as aeUons Tx cmmTu. ’ ^ 
Pajiiiai V. HanniU'/ti UJ oou ideiud. 

of Pooua. 

imseit and ail other meaiDoii oi the Club. 

Seoreu“rt' nf February 1907, made between the 

landf««Jh^‘.^’ ‘’J“Q Hhe latter ocoupied oertain 

annum^^ bmidmgs m the Poona Caoconmont on a rental of Rs. 1,200 per 

bodv defendants, the Cantonment Committee of Poona, were a 

Ihfiul oonstituted under the Indian Cantonments Act (XIII of 

The p “anagemontof the Poona Cantonment Fund, 

mittee Cactonment ilagistiaoe was the eseoutive officer of the Com- 

Beotin^^i Council of Bombay imposed, under section 17. sub- 

annum Cantonments Act, Jbti9, a general rate of 1 per cent, par 

Canfin^t^ ^ annual value of bouses, buildings and lands within the 

The rate was made payable to the Cantonment 
g strata and formed a pait ol the Cantonment Fund. 

^ / annual value ot the (Jiub's lands and buddings was for the pur- 
poses of the rate fixed at Ks. 5,U3d for the years 19U7 and 1908. and the 
as ^ to Bs. 2U1-8-A. Ihe Club did pay the sum of Rs, 100-12-2 

O hu halt-year ending the 31bt March 1909. But on the 8th 

otober 1909 the Cantonment Alagistrate by a notice to the Club olaimed 
assess it at the sum ot Es. 9,840 per annum being 4 per cent, on an 
annual gross inoome of Bs. 2.46,000. 

B November 1908, tne Club paid under protest the sum of 

the aduitional rate for the haU-year ending the 31st Aiaroh 
and informed the Cantonment Magistrate that the Club intended 
0 appeal against his assessment to the Cantonment Committee. The 
Ppaal was made with the result that the assessment at Bs. 4,819*3-10 
was brought down to B s, 4,671. The Club further paid under protest 

* FiiBl apyibl Ho- 0 of IdiO. 

(1) iiev&) so Ben. 997. 
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another sum of B ^ 4,772 i-lj iof bbi assc.smout for the half-year ending 

the 30th Soptomber 1. 09. mct-.ruin 

The Club, th.onub the i-: .iai If. u' .: I a suit U'V an injunotion restrain- 
ing the clefomiaat . fro, a roe - : m,; i .jm the Ciuo the uuhanoad a,se. an , 
and for leoovenng the tq... ... of ..v-rs.m.-ut that rras paid 

The (lefonOant^ n,. ntci.de 1 :ni a oJia th.at rbe suit wa. bad owing to 
^ant of notice piovrici to. o cclaea 20 oe the Givd Proeadure bode, IW. 

TheDi .triot.iurT. til...! ..s p..,.iim.u vy tho issue 
wa. hr.d for notice und^r ^c... on SO of ta-e Oivil Prcce.Jure 1.585J Oode 
1908, and found it in 's'/ouv ■.! tho defendants on the following 

crounds: — 

aho Iirolimin irv issue 0ms r,.isel h .s O;o . argU'^a oud 1 imd th.st noUoo was 

^ Tl n vr Vvi-in*" • of L^'L ' • Lit 0 U n\ ''uU A Ct» llU\uO it CiO^\t lU Ul) OpHHOQ 

XV...;..- o.;ioiatb,0 car.ioita puShu 

Ibat tide meuiuLi. ui ouu , .;.i , r I' vil I'roc-^Varo Codo ana aolincd in 

" f'' n",", „'7 .,2 rris .'blbi ;« »■“ 

:;7' vito'r 

Clmpo-i Act) and to sectiuu -2 . 1 '. 1 i-l. ^dvil ITJccduto Lodo. aUc to scctioua -1 aud iS 
nf'tVifi L'-ictouiiicuti \^t 1 ''.tv 'Vti tUthO'.CL/ luoudoet: ut tUo Lautoumeut Oom- 
m.tu - 1 ; Ofl^ Ld i . .1 0 tb. ■.'o.nmiht c .. .t body. ^ Xdo suit m.ght and 

would rropnrly ha\o bcoo i ruUf;:il, t;ui.3u tho ^rC'.ohuy ot tao Lommittco as its repte* 
TaXivo cm ‘Xiud in .b ,t eveu. no wouie c.rl .iiO.v cumo uu. or too » 

public oinoor. Od tbo s nuo re- o-u.t; ibo C;tnt')aiuoLit (.oiunutlOt'. whioh i> thi Un- 
?oniuci.t. cuiboiil) foconnu^ u> vh.‘ Act o£ l-Vb .. ccu..itutcd cd 
far as they act ou luo .^.ud ' oiin.-i'toc. l l.iini>n. t oaiisel t:UPG3 a ='^^0^ th rihe 
agitinab tUo deloudaul^' pie > lb, a - . iioo uo-der s-. .-..ou tO is acco=siu>. U 
fluit.bo oOQtcuds. H brought ou ,i o Vi .Oh ur e'. ro.v^t ou 

based ou tort. To = ucb nut, pivmi u ^0 is uot to apply, it ma> bcooucode.! that 
there arc authonnfs hi>iu;'. dowi ihiu “ r < ooutn-.u ' su.t^ arc not covered by seo.ioa 
80, but I am ol opinion lb.it tbo .-ut i- olc.o 1; i-.i^cd ou a tort aud not ou a coutraot 
oc even a qaasi-coutruot It - m., o I (or pi out-.H^ vlut, wuou tboy p.u i the Assessment 
under protest, ac>utractu.il rohl m ;irovj beiA'. ou tboio and uoloud.va^s. iQ.a 
mont ia iugouioas bub it c.iuuoi o. uc; .1 h.io potent [.u:. iliat the amt is primarily 

based ou an allegui'.c tbot doload ^u.s lu tUur odio .U o.ip.unt, wtougly eviod corUin 

asfessmontsMud tosiioba o.Ko I ■ unU s-.o lou '0 has urn olosre. t apphoation. Oa 
those firouuda I lind th i: tho , u-t ir- b.id (jr wAUt oi uoiioo uuuor seciioQ bO ot the 

Civil PtocoJuto Code a> d I ‘oidr.g ; di^'Or^s it with ail costa ou piaiutiQs. 1 

omitted to st-ito that I am to a-). '•< extjut couiitmod lu the above viow^ ol the mesa- 
iug of the expression *' pui*ho uiii or " on • cai-o in this uourt Li\il Suit No. 63 ol 

liiti?, where an aotiou wao lu itutoi h,. piivatc potaous against the Cautoamont 

Magistrate in biS oapACtby a; t^ccri'.arv o. tbo C,.utouLueut Committee m rcap^eot ol a 
title to oertaiu property m tbo Toot a ('■ tutouiucut. Iho plaiutih thou served a pro* 
liiuiuary notice under aectiou 1 -' \ ol tho l.vte i_ivil I rccedurc Lode upon the uAuton- 
menb dlagisbrato and subacqu uIIn tl.e ^ccrovary ol ai.uo was joinod as a oo-delendaut. 
Tbe cauao of action in the t'rt.-cnl i-mt is at loast s..mt.Nvhat simil.it and the faot that 
tho suit i3 brought against -. ho L- .um .U ' and no. aKvmst me Saorat.uy alone cannot, 

1 think, oxompb the plaintills from tho obbgaticu to servo a ptohmiuary notice. 

Tho plainbtfl appealed to t-ho iligh Court. 

[686] Shorn, lUf^truotcd by Ct\u\}u\ Z>h4»»C and Ca? ot), for the ftp- 
pollant:— The suit has boon uioughfc agaiubb tho CautonmouO Committea 
of Pooua. Tho Cautou nou . Couiuntiteo is uovvheie speoiticaliy mentioned 
as a corporation in tbo Cauloumouts Act ^Xlll oL but it is treated 

as a ooiporabiou, sco The Ca^iLoiLiHiUl CowinUitv, Fodriu, v. barj^tii 
Bdmanji U)* 

A corporation is not iucludod in tbo tjuu “ public oiFioer '* as defined 
by section % clause 17 of tho Civil PuHiodure Codo, 11)08. The term 
"public oftioor ’* bhovc uitans "a poison falling under any of tbe 

U) 11889) 11 Bom. 386. 
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following desoriptioo!; ” ; and bhe da^cripfcions that] follow show fihafi 
only individual officers are confee'nplfi'iei. A corporation cannot 

be included within it. The G ne'al Clauses Act {X of 1897) no 

doubt says (section 3, clause 39) that a person shall include “any company appeIiLATB 
or association or body of individuals wheth.-r incorporated or not” ; but 
that description applies only if there is noMiiog “repugnant in the subject SIR 383=7 
or context.” Thera is the repugnancy in toe Civil Procedure Code where I- 0. 679=12 
the term person seam* to denotj '^om j perron who has some one or 
other in authority over him. The torm has to bo con4rued in conformity 
with the object of the statute in which it appears Sea Th^ Pharma- 
ceutical Society v. The London a7ii Provincial Supply Association^ 

Limited (1). 


Next section 80 of the Civil Procedure Code. 1903, applies only to 
actions in tort. It has no application to ac'jions in contract. The claim 
in the present case arises contr act or quasi ex contractu ; audit is 
only in the alternative that a relie* in tort is prayed for. Wapaid the 
money to the defendants under protest and iu order to avail ourselves of 
the right to appeal to the Conimittee. The object of the suit is to recover 
the money which the defendants hid anl receivjd. Sea Bajmal v. 
Hanmant (2). 


The Government Pleader for the defendants, was not called upon. 

[6871 Ohandavaekae, J.:— This Court has held in Tne Cantonment 
Committee^ Poona v. Barjorji ^'aynanji (3), iclied upon by Mr. Shortt in 
his able and careful argument in support of this appeal, that a Cantonment 
Committee, formed under rules framed under the Indian Cantonments Act 
(Xlir of 1889), is a quasi body oorpo^'ate. It is unnacos^ary to express 
any opinion on the correccness of that -leci-'ioa, because the question before 
us is whether, for the purposes of section 80 of the Code of Civil Proce- 
dure, a Cantonment Committee is a “public officer” as defined in section 2, 
clause (17) of the Code. 

Under that section, the expression “ public officer ” means {inter alia) 
a person,” who is an “ officer wffio-e dutpy ’t is, as such officer, to take, 
receive, keep or expend any property oa bobc.if of Government.” A Can- 
tonment Committee is, according to the -ul s male under Act XIII of 
1889, ** a Cantonment authority,” which is obar'^ed with the management 
of a fund called “ the Cantonment Funb” That fjind is vested in His 
Majesty by the provisions of section 13 of the Act, and its management by 
the Committee is made, by the same section, subject to the control of the 
Uooal Government. 

The Committee is, therefore, an artificial person formed by the 
statute for the purposes of Cantonment adm irstratioa. 


But it is contended that the dofinition of “ public officer ” in the Code 
contemplates an individual, not a body o;impos 0 d of individuals, of the 
description mentioned in each of tbo olau'^es of section 2. A ' public 
officer ” means, in the first place, " a person,” and the word “person,” under 
the General Clauses Act (X of 1897), includes “ any body or association 
of individuals, whether incorporated or not.” Such a body, discharging, 
according to law, any of the functions, mentioned in the clauses of sec- 
tion 2 of the Code of Civil Procedure, fall =, in our opinion, within the 
definition of “public officer.” 


(1) (1890) 5 App. Gag. 857. 

(2) (1895) 20 Bom. 697. 


(3) (1689) 14 Bom. 286. 
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As po^ntei^ outi in somo of tbo ^ooMe^ on tihe oon*jftniot!ion of 
JtJNK 28. section 424 of the oM of Civil Proo^^nre (Act XTV of ■1882\ •whiohj 

is reproduced as ceotion 80 in Mrs pre^enfi C-ide, the object of the seotionj 
is fjo ^ive a public acting or pur- [588] nortin?* ho aoh in the exeou-J 

bion of bis public duty, an onoorhnnihv of mskin^ rentirahion for any daraat^a 
34B. S83=7 which he mav have cau'^ed in -nch cxecnhinn wihbonh being sued in a 
f* 0. 679=12 Court. The rieht to notice, as a condihinn pref'cdont bo a suit, is given to 
”***616 ^ officer concerned in the it»h'‘recbt of the public brea'^urv, out of which 

the tnonev must oonce for repairing bbc dams'^e Tbii consideration applies 
bo a Cantonment Committee, raana in*-' a f^antonment Fund vested in His 
Majestv, as much as to auv piihl'c officer similarly s'bnated. 

We bhinlr, therefore, that a C'>ntonrnent Committoo such as we have 
here is a " public officer *’ within the meaning of section 2 of the Code of 
Civil Proceduro. 

It is argued, however, that no notice un^er section 90 of the Code 
was necessary for the maintcDanco of this action a^ain'^t the Committee, 
because ih arose not onh of a tort hut out of a contract; and Ra;mal 


v, Unnmant Anufih^ (0 is r^^lied upon. 

The plaint and the plealings oloirlv show that the cause of action 
complained of by the appellant is one '^onnFng in tort. Tt is allef^ed that, 
under cover of authority given to it hv the Cantonm^^nts Act and the rules 
framed under it, the respondent Committoe as illogally imposed a rate 
upon the appellant. On the strength of that allegat’on, the appellant 
seeks the refund of a certain amonnf-, which, he st^t^s, he denosited with 
the Committaa " under protest " to moot its illegal demand. It ts con- 
tended that the moment the appellant paid tlie nconey under protest, the 
Oommlttoo held it as monev had and reo'^lved for the appellant’s use, 
and became hound to restare it, if the levy of the rat-'' was ill'^gal. 

Chapter V of the Indian Contract Act, by which *'his argument 
Is sought to be supported, deals with " certain obligations resembling 
those created by contract.*’ nob with those arising from a contract 
itself, which presupposes a le^al relation brought about between parties 
by their free volition in the form of prono^al and assent. The prin- 
ciple of Ru/waf ? v. ?7a.nnmtit [589] dnvnha does not apply 

and was nob intended to apply to the former kind of obligations. It would 
be straining the language of section 80 of the Code of Civil Prooodnre 
beyond legitimate limits and defeating its nhieot, if we were to apply 
that principle to actions sounding substantially in tort, merely because by 
operation of law tboso actions, for certain purposes, are treated as actions 


ex contractu. 

On those grounds the decree in appeal must be confirmed with* costs. 


Decree confirmed, 

% 
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83 B. 589 (=7 L C. 9«=:12 Bora. L. R. 694). 

APPELLATE CIVIL. 

Before Mr. Justice Ghanlavarkar and Mr. Justice Heaton. 

Chintaman Vyankatrao Ghadge (original Plaintiff), Appeh 
lani, V. Eamcbandha Vyankatrao Gh--:.dge and others, 

(original Defendants), Respondents.^ 

[25bh July, 1910.] 

Limitation Act (XV of sections 5 and 7 — AppUcalton to file an appeal in forma 
^uperia— Deia^ in makinq the appUcaiion^^inor appHcant-^Excuse of delay^ 
Efooaie^Qrant of prohaie^Quesiion of title not affected by the p'rant— Res ludi- 
oata— C/Juif Procedure Code {Act V of 1909), section 11. 

k anit ^\ed in forma paupert s wag decided on the 10th February 1908. An 
application for leave to appeal in forma pauperis was presented to the High 
Court on the 13th April 1908 : but aa it was beyond time it was rejected. On 
an application to excuse the delay, it was excused on the ground that the appli- 
cant having been a minor, section 7 of the Limitation Act, 1877. applied. At 
the hearing, it was objected that the applioation for permission to appeal in 
■ f<prma pauperis must be treatei as an appeal, and that section 6, and not seo- 
tion 7 of the Limitation Aob, applied to it. 

Beld, overruling the contention, that whether the applioation was treated 
as falling under section 5 or under spotiou 7 of the Limitation Act, 1877, the 
result was the same. If it fell under section 5. as an appeal, then under the 
second paragraph of that section, which apolied to appeals, the Court had juris- 
diction to excuse delay, after the period of limitation prescribed for the pre- 
sentation of an appeal had expired. If, on the other hand, it be treated as an 
application and fell under section 7 of the Limitation Act, 'it was clearly [590] 
within time and there was no neal of excusing delay because the section pro- 
vided that a minor could apply after he had attained the age of majority within 
a certain period. 
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The probate is conclusive only as to the appointment of executors and the 
validity and the contents of the will; and on the applioation for probate it is not 
the province of the Court to go Into the question of title with reference to the 
property of wbioh the will purports to dispose, or the validity of suoh disposi- 
tion. 


Appeal from the deoision of V. V. Tilak, First Class Subordinate 
Judge at Satara. 

Suit for declaration and possession of certain property. 

The property in dispute belonged to one Vyankatrao, who died on the 
4th June 1905. Some time before his death, be had made a will, dated 
the 26th May 1905, whereby he had bequeathed all his property in favour 
of Eamohandra (defendant No. 1) who was his dasiputra (a son by a 
mistress). 

The plaintiff alleged that on the 31st May 1905, Vyankatrao had 
revoked the will and adopted him as his son. 

The defendant No. 1 applied to the District Court for probate of the 
will. The pfeintiff objected to the grant on the grounds that the will was 
revoked and he was adopted by Vyankatrao. The District Court granted 
probate holding that the will was genuine and that the adoption was 
doubtful. 

The plaintiff next filed a suit in forma pauperis to have it declared 
that he was the adopted son of Vyaokabrao and to recover possession of 
property belonging to Vyankatrao from defendant No. 1. 

The defendant No. 1 pleaded res judicata on the ground that the 
plaintiff had failed to establish his claim in the probate proceedings. The 
defendants Noa, 2 tind 3 claimed under defendant No. 1. 

First Appeal No. 46 of 1909. 
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1910 The Subordinate Judge dismissed the plaintiff's claim on the 10th 

July 98. February 1908. Ho held that it was barred by rw judicata on the follow- 
ing grounds 

“ Having regard to ipotiona 55 and 83 of fcbo Probate and Adminiatration Act* 1881, 
____ T am of opinion that grant of probata in a oontonlioua case ia not in the natara of a 
84 B 589 sb 7 o^ntestod in a regular auit in a Civil Court. [591 j 

1 0 944=::12 rsmedy neema to be to apply for a revocation or annulment of the grant 

Bom L R under section 60 of the Aot ; I. tj. R. 4 Cal. 8S0. A refoaal to grant probate does not 

operate at a judgment *n tom but the grant of a probate does ; I. L, B. 21 Bom. 863.'* 

On the 13bh April 1908, the plaintiff presented to the High Court an 
application for leave to appeal in /orma pauperis from the decree passed 
by the Subordinate Judge. The application was dismissed as having been 

presented beyond the time allowed by law. 

The plaintiff, who was a minor, than applied for excuse of delay 
caused in presenting the aforesaid application. It was heard «x parfe and 
granted by the Chief Justice on the 2nd of October 1908. But subsequent- 
ly it was brought to his Lordships notice that he had no jurisdiction to 
excuse the delay ; the former order was thereupon cancelled on the 20bh 
of November 1908. 

An appeal against this last mentioned order was preferred under the 
Letters Patent. It was allowed by Chandavarkar and Heaton, JI. on 

the 26tb February 1909. 

The original appeal was placed for final disposal. 

B. N. Bhajehar for the appellant. 

K. H. Kelkar for the respondent. 

Chandavarkar, J. This appeal was filed at first in the form of 
an application for leave to appeal in forma pauperis from the decree pass- 
ed on the 10th of February 1903 by the Subordinate Judge, First Class, 
at Satara, in Civil Suit No. 354 of 1907. The application, presented on 
the 13th of April 1903, was beyond time, having been made more than 
30 days after the period prescribed by the Limitation Aot, and the appel- 
lant, a minor, by his guardian prayed that the delay might be excused. 
The application for the excusing of delay oama on for ex parte hearing 
before a Division Court on the 2Qd of October 1903 and it was allowed. 
But it having been brought to the Court's notice that it had no jurisdic- 
tion to excuse flelay. it oanoelled the order on that ground on the 20th of 
November 1908. An appeal against that order, presented under the 
Letters Patent, was allowed on the ground that, the applicant being a 
minor, section 7 of the Limitation Aot of 1877 applied and the case wus 
[892] governed by the principle of the Privy Council ruling in Mtissumot 
Phoolbas Koonwar v. Lalla Jogeshur Sahoy (1). Leave to appeal in 
forma pauperis was granted. 

Mr. Kelkar, appearing (or the respondents, argues that an application 
for permission to appeal in /orma pauperis must be treated as an appeal, 
and that, if it is so treated, section 5, and not section 7 of the Limitation 
Aot, must apply here. Whether we treat the application as falling under 
section 5 or under section 7, the result is the same. If it falls under 
section 5 and is an appeal, as contended by Mr. Kelkar, then, under the 
second paragraph of that section, which applies to appeals, the Court has 
jurisdiction to excuse delay. 

If, on the other hand, it is treated as an application and falls under 
section 7 of the Limitation Aot, it is clearly within time and there is no 

(1) (1876-76) L. R. 31. A, 7 at ^ 25. 
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need of excusing delay, because the seobion provides that a minor can an- 
sSbed^*^ attained the age of majority withm a certain period pre- 

merits, the suit was brought to re- ^pphleath 
on! °° t*'® g'^ound that the plaintiff was the adopted son of 

one Vyankatrao The defendant resisted the claim upon the ground that 

tha“Si?"“^ property to him by a will ; that he had proved 

The SubordiMta Judge has disposed of the ease only on the ground 

the because, m his opinion, 

the grant of probate concludes the parties as to title. That is clearly an 

A probate ‘ is only conclusive as to the appointment of 
^eoutors and the validity and bha conbenbs of the will ; Williams on 
Executors, p. 452. (4th Edition) : and on the application for probate it is 
not the province of the Court to go into the question of title with refer- 
ence to the property of which the.will purports to dispose, or the validity 

Dor?,?,- v. Bai Dhanbaijt, Jamseji 
Dosai&at (1). Sea also Barot Parshotam [593] Ealu v, Bai MuU 12) 

as the suit was wrongly disposed of on a preliminary point, we reverse 

decree and remand the case for disposal on the merits according to 

All costs including those of the Court-fees of this pauper appeal, in 
Which Government are interested, must be costs in the cause. 

Decree reversed. 


84 B. 898 (=7 1. 0. 988=12 Bom. L. R. 689=311 Cr. L. J. 544). 

CRIMINAL REVISION. 

Before Mr. Justice Chandavarhar and Mr. Justice Beaton. 


Emperor v. Eamohandra Bhaskar Mantri.* 

[20bh July, 1910.] 

City oj Bombay Municipal Act (Bombay Act III oj 1888), iCction 205t— Municipal 
Ccmmtssioner — Notice, disobedience of^Pnvate sireets^LevelUng and draining 
of--LiabiUty of owners of several premttes^Owners of building sites^Builaings 
constructed by lessees on the siles^Fremises, what arc^ConslTuctton of statutes. ^ 

The owner of a largo plot of land sub-divided it into a number of building 
■itea, whioh he arranged on either aide of a private street which was projected 
to run through the plot. Those building sites were let to lessees (of whom the 
applicant was one) lot a period of thirty years ; at the end of the period the 
leasee was to remove the building put up by him unless the lessor pucohased 
it. Under the tetpss of the lease the leasee was to contribute lateably to the 
eipenees of making, repairing, eto., all ways, roads, eto. The appliosnt was one 
of those leasees. He built a house upon one of those sites, and let it to tenants 
from whom he received rent. The Municipal Gommiasioner of Bombay issued 

* Criminal Application for Revision No. 175 of 1910. 

t The City o! Bombay Municipal Act (Bombay Act 111 of 1886), seotion 805, runs 
as follows . 

If any private street be not levelled, metalled or paved, sewered, drained, oban* 
nelled and lighted to the satisfaction of the Commissioner, he may, with the sanction 
of the Standing Committfle, by written notice, require the owners of the several 
premues fronting or adjoining the said street or abutting thereon to level, metal on 
pavt, drain and light the same in luoh.manner as he shall direot. 

W (1867) IS Pom. 164. (S) (1898 18 Bom. 749. 

• % 
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a notice to the applicant, under section 305 oi the City oJ Bombay Municipal 
[561] Act iBombay Act Hi ot USB), oaUing upon him to level, metal, drain and 

light the tiuhlie street in t.ont ol n.s ouilaing. Tne 

With the notioa, for which ha Was prosecalea under sec.ion 471 oi the Uty ul 
Bombay Munic pal Act, WBd. Ha Odnieuilad that he Was not ^ 

the premises wituin the meaning ot Beution iOo o£ the Act. Ine Magistrale 
Qvficculed the ooQteotiou and ouuvictea tmn. 


fieid, that the mece owoer of the latid who had let it out under a building 
soheme foe buildiag purpoeea waa not the owner of the property, beoauae the 
property contemplated b) section 305 necesaanly embraced buildinga, whetlwr 
erected or to be erected ; and the legislature regarded him as the owner of the 
premiaea who had the right to receive tent in reapeot of that property. 

The word “ pcemiaea " occurring in aeotion 305 of the City of Bombay Muni- 
cipal Act iBomPay Act HI of must be presumed to have been used by the 
legislature in its legal sense, as reletting to the pittioular bind of property 
which forma the »ubioot*uiuitet of the group of immediately preceding seotiong 
of the Act. That group iseotions 30i-.30'O has reference to streets made lot 
the uae of buildings or building sites. The dominant idea tunning through 
the seotiona 302—304 la that ot buildinga either erected or projected. That ia 
the kind of property dealt with in wiiat haa gone belore section 305 ; and there- 
fore that is its “ yreemtisa''. 


It ia a primary rule of interpretation that a word having a popular meaning 
ought to be conaituod in that sense. Gao exception to that luie is that, unless 
there is something to the contrary in the context, words ol known legal import 
are to be considered as having been used in tneit teobnioal sense, where the 


law has attached that sense to them. 


Application for revision against the conviction and sentence passed 
by A. H. S. Aston, Chief Presidency Magistrate of Bombay. 

The Municipal Commissioner of the City of Bombay issued, under 
section 305 of tne City of Bombay Municipal Act ^Bombay Act 111 of 
1888), a notice to the applicant calling upon him to level, metal, drain 
and light the piivate stroet on which his building abutted. The applicant 
has built the bouse upon building site which ha rented from its owner 
one Naiayan Moroji Zaoba under a lease for a period ot thirty years. The 
applicant had to pay Ks, il as the annual rent tor the site. At the end 
of the lease the applicant had to remove the building unless it was pur- 
chased by the lessor. Tne applicant had also agreed in the lease to pay 
and contribute a rateable or duo proportion ol the expenee of making, 
repairing and cleaning all [535J ways, roads, pavements, sewers, drains, 
pipes, watercourses and other conveniences which might belong to or be 
used for the said premises. 

The applicant constructed a building on the site : and let it out to 
tenants. He failed to comply with the notice; for which, the Municipal 
Commissioner instituted proceedings against him under section 471 oi the 
City of Bombay Municipal Act, 1888. 

The Magistrate was of opinion that the applicant, as the owner of the 
building, was included in the expression " owners of the several premises" 
used in eeotion 305 of the Act, lor the word "premises" m the section 
meant both " land and buildings". He, therefore, convicted the applicant 
of a failure to comply with the requisition served upon him and sentenced 
him to pay a bne of one rupee. 

The applicant applied to the High Court under its criminal revisional 
iurisdiotion. 

Setalvad^ instructed by Sahnis ami Gtregnonier, for the applicant: — 
The Municipal Commissioner has power under section 305 ot the City of 
Bombay Municipal Act. i688, to require "the owners of the several pre* 
IPises" to do things mentioned in the section. The question then enseSi 


m 
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wlw are the owners, and what are the premises? The term “ owner ” is 
denned in section 3, clause (m) oi the Act, as meaning “ the person who 
receives the rent of the premises or who would be entitled to leoeiva the 
rent thereof \f the premises were let.” Tne word “owner ” would, there- 
lore, include the lessor Zaoba, who let out the building site to the appli- 
cant and who is primarily entitled to receive rent, 

^ If persons in the position of the applicant were intended by the 
legislature to be reached under the section, it would have used the expres- 
^on owners or occupiers ” as it has done in sections 228. 249, 251, 275, 
&o. See also the Caloubba Municipal Act (Bengal Act III of 1899), section 
645 ; the Public Health Act. 1875 (38 & 39 Vic. o. 55), section 150. 

Even if it be conceded that the term “owners” includes both the lessor 
Zaoba and the lessee (the applicant), than the Commissioner is not autho- 
rized anywhere in the Act to single [596] out any one of them for the 

purposes of his requisition under section 305, Ha ought to requisition 
both of them. 

The term “premises” is nowhere defined in the Act: and it is employ- 
ed in different senses in the Act. See The Municipality of Boinbay v. 
ShapuTji Dinsha (1). Reading the sections that immediately precede 

appears that the term premises means "land” and in section 
305. used as it is in reference to street land, it must mean the abutting 
lands and nothing more. 

Jardine (Acting Advocate-General), instructed by Messrs. Crawford, 
Brown & Company* for the Municipality; —It is not disputed that the appli- 
cant has constructed a building, which he has let out to tenants. He is 
the person who rec6ives rent for the building, and is, therefore, its owner 
iRfl section 3. clause (m) of the City of Bombay Municipal Act, 

1888. Even on general principles the person who receives the immediate 
rent is liable. It is he who is to be looked, for the benefit of enhanced rent 
goes to him. The lessor only gets a fixed rent for a long period of years. 
The applicant is not the occupier of the building for he has let it out. 
Sec Lewis v. Arnold (2). 

Chandavaekar, J.: — The question of law before us arising on this 
rule is as to the meaning of the words *' owners of the several premises ” 
oooutring in section 305 of the City of Bombay Municipal Act (Bombay 
Act HI of 1888). 

The question arises under the following oiroumstanoes 

One Zaoba parcelled out certain land belonging to him in plots for 
building purposes and gave each plot on lease for a fixed term (30 years). 
Each lessee erected on his plot a building at his own expense. The patU 
lioner before us is one of those lessees. There is a private street adjoining 
tbe plots and it was with reference to it that the Municipal Commissioner 
of Bombay called upon the lessees, the petitioner included, to level, 
metal, drain and light the said street on the ground that they 
** owners of the several premises fronting or adjoining ” it 
within the meaning of seotion 305 of the Act. They having [397] 
refused to comply with the requisition, the Commissioner filed a complaint 
against them in the Presidency Magistrate's Court charging them under 
seotion 471 of the Act. 

The lessees contended that they were not “ owners of the several 
premises ” and that it was their lessor, the owner of the land, who was 
legally liable to perform the work required by the Commissioner under 
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seotiion 305. The Chief Presidency Magiskafee ovenuled that oontenMon 
and convicted the lessees. Hence this rule. 

The City of Bombay Municipal Act defines the word *' owner” but is 
silent as to the meaning to be attached to the word ** premises , though 

that word occurs frequently in the Act. And, as was pointed out by 

8iB. 698^7 Eanade, J., in Municipality of Bombay v. Shapurji Dinsha (l)i the word 
1. 0. 936=12 is used in different senses in different sections, in some meaning land, in 
Bom. L. R, some signifying buildings, and in others including both land and buildings. 

We must, therefore, see in what sense the word is used in section 305 of 
the Act. 

The popular acceptation of the word "premiBes", according to Sweet’s 
Law Dictionary and Wharton's Law Lexicon, is that it includes land. 
The same definition is given in Johnson’s Dictionary. But, although it is 
a primary rule of interpretation that a word having a popular meaning 
ought to be construed in that sense, one exception to that rule is that, 
unless there is something to the contrary in the context, words of known 
legal import are to be considered as having been used in their technical 
sense, where the law has attached that sense to them : Her Highness 
Buckmahoye v. Lulloobhoy Mottiohund (2), and Trimbak Gangadhar 
Eanade v. Bhagawandas Mulchand and others (3). The word "p^®Biises" 
has a technical meaning in law. Its strict legal meaning is “ that which 
comes before”, “ the pisemissa of the document or deed which includes 
that word”. Metropolitan Water Board v. Paine (4). As pointed out in 
this last decision, in Sheppard's Touchstone that is the only meaning 
given to the word. 

[598] Having regard to the canon of construction as to the legal 
meaning of a word and to the fact that the word we have to construe 
occurs in a statute, 1 think that the word "premiBes” occurring in sec- 
tion 305 must be presumed to have been used by the legislature in its 
legal senae, as referring to the particular kind of property which forms 
the subject-matter of the group of the immediately preceding sections of 
the Act. That group consisting of sections 302 to 307 is headed Provi- 
sions concerning private streets.” The whole group has reference to streets 
made for the use of buildings or building sites. The dominant idea rrm* 
ning through the sections 302 to 304 is that of buildings, either erected 
or projected. That is the kind of property dealt with in what has gone 
before section 305, and therefore that is its priumissa ". 

If that view is oorrect— and I think it is — it follows that the mere 
owner of the land who has let it out under a building scheme for building 
purposes is not the owner of the property, because the property contem- 
plated by the section necessarily embraces buildings, whether erected or to 
be erected ; and the legislature regards him as the owner of the premises 
who has the right to receive rent in respect of that property. The lessor 
in the case before us receives rent under his contract only for that land ; 
he is not entitled to rent in respect of the buildings. Once he has started 
his building scheme and let out his land in plots, he drops out of sight, 
and his lessees step in as the owners of the buildings. The land as land 
becomes merged in them. If no building is erected on any plot, still the 
plot becomes, as part of the building scheme, a building plot. 

But it was contended that a more reasonable construction of the 
words "owners of the several premises” in section 305 was that it inolud- 


(1) US96) 20Bom. 617. 
13) (1861) 6 M. 1. i, m. 


( 8 ) (1808) 3S tom. 848. 

(i) (1907) 1 B. 986 at p. 90T« 
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ed bofih ihe lessor as owner of the land Daro 0 lla <1 mii. f.,,- 

lessees as owners of the buildings beoausa hha or buildings, and his 

both land and buildings S TT ll Premises'' inolades 

what I have called the dominant idea^of "^build^o” ignores 

group o£ sections, of which section 305 is a part ' ^ through the 

onlftt premises wish whioh we*Ire*'Bo^aM|’ing“l™l“ 

ing and the plot on which that building stands %ha ®^'^mg build- 

rent of the premises. As tL TesS takef he r'enrdf thf '’’““u 
.111 eppr., irom the JeaerZ^ol L wtrL* .r -li^e" T*7 *? 

».e eerreell, .adrersed ti him, epd Ih.. lb, mII 

Buie discharged. 

84 B. 899 (=12 Bom. L. R. 663=7 I. 0. 983.) 

CRIMINAL APPELLATE. 

Befort Mr. Justice Chandavarkar and Mr. Justice Beaton. 

Empebob V . Akbab Badoo.* 

n ■ ■ . tilth July, 1910.1 

OorrohoratL o/ to fjjereni storj before Seeeione Oourt- 

mad. before d^T/4 

0 

the trial of aa aooQsed peraoQ, the Seaaionfl Jni^oa j- 

deuce and used agaiuat the accused the foiled 

made by a witaesg to the Polioe implicating the acoused ^2?tha 
Bt^ement to the Panoh, (8) and hia statement as an accused L«on ^ 

• Magistrate, and (4) atatoments made by the oo-aoongfld to tha 

examined before the Committing Magistrate cavTa non® 
flifltent story ; but he deposed to quite a differoat version when ha® 
examined in the Sesaions Court. The learned Judge diabelTeved the 

af/ci^d^err htrti^ 

Held, (1) that it waa an error to admit statements Noa 1 and q fm. «« 

made to the trying Court can be corroborated in the manner ooctemDlated 

Evidence Act. 1872. Previou^tatemeKl^Lt to 

i-ftffl °°''o^orate or contradict itatements made at the trial ; not to wfroho 
rate statements icade prior to the trial. oorrobo- 
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Tha Inveatiaating Police Offiaet ought not to be allowel to depo le In ex- 
Lin"g"i,erted and U 

an. on beball o. and not against the 

tHef : r;:: rrri* i . ... m. = .. i. o. ai9=ie .. w. «9=t« m. l. . 

2.a=45 Mad. 166.] 

Appeal from conviction and sentenoa reDOrded by R. B. A. EllioW, 

^^^'ThTL^uirAklt^BaLfanf W Abashi were 

offenles of house-breaking and theft. They were tried by the Additional 

Sessions Judge of Ahmedabad with the aid of Assessors. 

The charge was that the accused broke open the house of the com- 
plainant during his absence, and committed theft of some gold and silver 

ornamentis bolonsing bo the oomplainanb. , . » n a pwiaart®* 

In the course of the Police investigation that followed, one Chhapn 

AshararS admitted that he had sold some gold for 

after some time, Chhagan admitted, in the presence of hePanch, that the 

Akbar ha^l given bo him some otnamenbs bo -eu. 

Akbar Anwar and Chhagan were bhen arresbed. when Anwar admib^ 
before\he Police that Akbar had given him some ornaments to sell, which 

he b-’ ^ent'to a Magistrate who 

recorded bheir confessions. i • j :» iiha 

The charges againsb Akbar and Anwar were retained . and m bha 

inquiry before the Committing Magistrate, Chhagan was examined as a 

’''‘“Tb, .o=mitt.a k> tb. Oobrt to l.ko tbelt 

trial. In oonvioting them, the Sessions Judge gave the following 

ivory bougies were ornemeutea with gold ena the gold 
ot! them. Aooused 1 aold the gold through Ohhegau . 

lal has been oontradioted by the 8uh-lnspeotor, the 

Zaverbhai 'Kxhibit 931 and Mviljibhai Naranbbrti (Kibibit 24) and by the quMti 

put by aoouaed 1 to the 9ub-lnspeotor in oross-exammation. 

The.e facte leave eo rcem iu the miuds of the Court ot 
A.haram bee lied in this Court and that a. etated m h 1 a oor 1 f. 00 .on and in thi lower 

Court he got tbe=>e artiotos Uom accused 1- IsmaiUExhibit 13) 

Vintls 2 gen 2 maohlis and 4 eiWet studs ; Lalla produced one ivory 

bit G) and its pair (Exhibit M) was found in the house of Jin» Jibhaiwhohai 

absconded. 

Now we have it admitted by aoou.ed 3 that he lent his 
makes a very formidable jemmy to accused 1 and that soon after aooaaed 1 gave 

him the things to sell which he sold to Ismail. There is no doubt "^UM*on 

is exculpatory, but taken with the evidence of Chhagan Asharam lo ^'°® ^ 
the loth, to the Plonorary Third Claea Magietrate on the 90th Peoembet J? 

the Firat riaea Magialrate. Kaira, on the iSth .Tanuary 1910 there can b» no doubt 

accused 1 is guilty and aoou-ed 2 piaoti'ally admits it. 

The ftooused appealetl to the nigh Court. 

There was no appearance on bebaU of the accused. 

The Government Pleader appeared for the Crown. 

HfiATON, J.;~ In this case two accused persons, Akbar 
Anwar Abaahi, wore tried for house-breaking and theft by V ' 

Judge at Nadiad and both were convicted. Akbar has appealed and wiln 
bis appeal we have to deal. 
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Badoo and 
the Sessions 



y.i 


BMPEBOa 9 . AKBAB BADOO 


S4 ^om. 


iBDt a^militiaa ana oonsidarad, against tha appal 

iant, a good deal which is not evidanoe at all. 

Dlioat^o^t^f Police im- 

plicating the appellant have been admitted and used. 

ment^’^AtTa ® Chhagan's statement to the Panoh and his state- 

ment as an accused person made before a Magistrate were admitted and 

They were inadmissible for reasons I will explain later. 

admitted mu oo-aoaused Anwar to tha Police were 

the annellatit’c altogether inadmissible as evidence of 

the o5 accused '''' a’ admissions by 

not be ZvS id but could 

Evidence Act ) “gainst the appellant. (Sea section 21 of the 

Anwarir^M^i •'’® iu “ '’'*“0®* Ismail that tha accused 

statement wis'^n^d* ‘bings from the appellant. That 

nasemeni was inadmissible against the appellant. 

malteT?s“thf.““nK\°^ stripping it of irrelevant 

admissible^ i’ *be Committing Magistrate is 

bSoS. Chh2«*^f certain articles were given him by appellant Akbar 

L 1 ^ 1 ;. disbelieved that aooount 

he rlu stated to the Committing Magistrate. But 

a«rtneo;i "hagan s statement to the Police and his statement as an 
of w>t. 4 , riuu°° statement to the Panoh, by way of oorroboration 

war: I' f Committing Magistrate. In this she 

trvino^ ^*^°*^^* fltis statements of witnesses made to the 

corroborated in the manner contemplated by 
tiQAii * Indian Evidence Act. Previous statements may be 

tn °o’'*'oborat 0 or contradict statements made at the trial; not 

statements made prior to the trial. Tha Judge did 
\h *^0 statement of Chhagan recorded by the, Police if 

I rr writing (see section 162, Criminal Procedure Code). 

mad^°K ri^ would have been right to look at the statement 
FfiO^ by Chhagan as an accused person, because the appellant was 
wli ^nuefended and consequently there was no pleader on his behalf to 

®fiftfi0uients could be shown. But the object of referring to 
statements should have been to see whether they contained anything 

Art used for the purpose of cross-examining, on behalf of the 

ousod, the witnesses examined for the prosecution. These statements, 
n Bhis case, oould not be used to corroborate what Chhagan said in the 

Court, for they were useless for that purpose. Therefore, they 
Should nob have been admitted. 

result, had the Law of Evidence been properly regarded, 
been this : There wa« Chbagan’s statement to the Commit- 
ing Magistrate which implicated the appellant. The Sessions Judge who 
eard the statement made by Chhagan in his own Court exculpating the 
^^6 not believe it and he found nothing favourable to tha accused 
in the materials which oould he used on' hie behalf, foi tha purpose of 

aross-cxamination. 


1910 

j0tT IL 

OBlMlNAS 

AFPBIiIiATI. 

8< B. 599=18 
Bern. L. R. 
663=7 1. a 
933. 


I9i0 

JULY 11. 

OBlMlNAL 

APFBLLATF, 

34 B. B9Q=12 
Bom. L. R. 
668^7 I. 0. 
988. 


84 Bom. 604 


INOlAl) HIGH OO0B9 BBFOBtB 


m. 


In effeob perhaps 'whafi bhe Se<i^tons realW mbendea ; 

bub ho aofenallv a^oobaa bhe illegal oour'^e of briaom^ irralaYanb sbabamaabs 
on bo bhe reoora an^ bhena a^ain^^b a pri^^oner an'lar trial. 

The Tnv 0 '=b!c!abine Police Oaioer’?; aepo-^ibioo oontaina a great deal 
which no inve^bigabing police officer ought, ia my opinion, bo be allowed 
to depo "0 bo in examination- in-ohiet. I refer to the Police OffioePs 

account of what various; person*; besides Chhagan *?aid to him. Tt maybe 

that what the witne*;<!e‘; ':aid i^ admi'^'iible bv wav of corroboration within 
bhe term'^ of ^eobion 157 of the Indian Evidence Act, but to allow the 
Invo<^bigatiog Police Officer to be qae'stloned about them in examinatlon- 
in-ohief. opens up an un'l0=5irably wide field for cross-examination and leads 
bo the attention of the Court being diverted and distracted from the true 
issues. Moreover it is contrary to the plain intention of section 162 of 
the Code of Criminal Procedure, which i« that such statements should be 
uced, if at all, on behalf of and not against the person under trial. The 
evidence against him, in so far as it oonaicts of the statements of witnesses, 
is intended to be primarily the [604] statements made to the trying 
Court, and senondarilv, in a case tried by a Court of Session, the statements 
made to the Committing Magistrate. 

Lastly, the Judge has used against the appellant the statement made by 
the co-accused in bhe Sessions Courb. That statement is pot. a confession. 
Of course the Judge was bound bo hear and record what the oo-aoonsed 
said but it ought to have had very little, if any, effect in determining, in 
the mind of the Judge, whether the appellant was or was not guilty. So 
little is it worth, in this case, that it was reallv superfluous to mention it 
amongst bhe ciroumstaaoes which go to establish the appellant's gnilt. 

There has not been a proper trial of the appellant. He has been 
convicted largely on the strength of statements many of which ought 
never to have been heard or used, and, in my opinion, we are bound to 
reverse the conviction and acquit the appellant. 

Convtoiton remsdd. 


84 B. 604 (=1B Bom. 1. R. 811=6 I. 0, 618). 

ORIGINAL CIVIL. 

Before Mr, Beaman. 


Jainabai and another, Plaintiffs, V. R. D. Skthna and OTHHBS, 

[1st March, 1910.] 


Mahr\mr‘ian Mw — Wahf — Otff — eUments for vclijily— Pow^r of 
-^General principles— rerNcinifers. 


rt 





Tn lOQg e Sbia M-^homedan by deed conveyed certain immoveable property 
to bim<»<»lf and other trustee’ for bim«eU for life and after hie death for the 
paynnot of anouitiea to bi«i w«dow <»nd daughter and the balance to eertain 
o'lariti fl. Furtt'er clauses provided that on the death of hie widow het 
nn-nitv wa<» to go to certain other obarities and that on the death of hie daugh- 
ter a lump sum was to be ffiven to her son. A further proviso reserved powei 
to tbe settlor at any time to »evok‘’ all or any of the above trusts. 

[605] In l^PS he revoked tb* trust, end executed a mortgage of the pro- 
perty. In 11^09 he died and receivers of bis estate were appointed. 


* Original Balt No, 798 of 1909. 
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Hib daughter then filed a suit for a deolaration in*6r alia that tli« «««« 

“LS"’”"* •‘.i s’uZiz 

Held, that the convejanoe in 1902 was invalid 

srr,riSrgr,i 

Banco Begum v. Mtr Abed Aii ( 1 ) disoueaed and distinguished. 

[Ref. 88 Bom. 214 ; 23 I C. 651 ; 53 I. 0. 764=30 0. L. J 102], 

On 31st July 1902 Bbrabimbhai Eashambbai. a Khoja Mahomedan 
executed a deed by which he purported to convey a certain immoveable 

»f‘'er his death 

AUer the dL^h a“d certain sums to specified chanties. 

Alter the death of his wife her annuity was to be get aside for the main- 

tenanoe of four Khoja orphans, and after the death of his daughter a lump 

fcha 8*^®“ *>° son. A final proviso reserved to the settlor 

Ow.r^o'fi t»me to revoke any or all the trusts therein mentioned. 
Owing to financial difficulty in June 1908 the settlor began to negotiate 

ih J * T.i°“ ® mortgage of the property the subject of the 

7 n n *1® executed a deed of revocation, 

dated 18th July 1908, and nine days later, on -.iTth July 1908 he executed 

a mortgage of She property to Haji All Mahomed Haji Oasum as security 

in T7i°“i“QnQ^®' ^®ath of Ebrahimbhai Hashambhai 

fcL* \ .u ’ 0'^®^'*'°'^® brought an administration suit, and in 

ao suib three receivers were appointed. On the 1st September 1909 

ainabai, the daughter of Ebrahimbhai, and her son filed the present suit 
against the receivers, the trustees of the settlement of (190J) and the 
*Rortgagee. The Advocate General was joined as a party defendant by 
reason of the charitable bequests contained in the trust settlement. The 
P prayed for a declaration that Ebrahimbhai Hashambhai was not 

entitled to revoke the [606] trust settlement of 31st July 1902, that the 
aeed of revocation and the subsequent mortgage were invalid, and that 
urust settlement was still valid and subsisting, and further prayed for the 
appointment of new trustees. 

LowMes, with Strangman, Advocate General, for the plaintiffs 
kh c admitted that the settlor was governed by Shia law. Under 
bhia law a power to revoke is bad. See Amir Ali (3rd Edition), 
volume 1, p. 89 ; Nasir Husain v. Sughra Begam (2). Section 53 of the 
iransfer of Property Act does not apply to Mahomedans, and therefore 
ao^ not affect the rulp of Mahomedan law that a gift by a person who is 
not in insolvent oiroumstanoes at the time of the gift cannot be avoided 
by future creditors. That a life interest can be created and the subse- 
quent interest dealt with is clear from Banco Begum v. Mir Absd Ali 
v3). See also Umes Chunder Sircar v. Mussummat Zdhoor Fatima (4). It 
be taken from these oases that the Courts have modified the strict 
Mahomedan rule as to the invalidity of gifts * in futuro* In any case, 
where the donor stands in loco parentts to the donee, as here, no 
transfer of possession is necessary. See Wilson's Digest v3rd Edition), p. 

Tu * ® go°d trust under sections 5 and 6 of the Trusts Act. 

There was sufficient transfer of possession to complete the trust, in the 
opening, of a special account in the settlor's books, 

(1) (1907) 3a Bom. 173. (1907) 3l Bom. 172. 

P) (1883) 8 AIL 500. (4) (1880) 17 I. A. 201, 
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ISIO Setalwadi with Baikes, for the first, sooond and third defendants : — 

Mab. 1. The transfer V9as not sufficient. It is as necessary in the case of 

— trusts as in the case of gifts. See Moosabhai v. Yacovbbhii U). Further 

ObiGimal settlement was in reality a wakf, containing, as it did, dedications to 

chanty. Taking the settlement, then, as a wakf, it is void because it does 
SIB. 604sl5 not fulfil the conditions required. See Baillie’s Digest, p. 2l8. 

Bom. U B. Shoftit with Koyajt^ for the fourth defendant : — 

841^6 1. 0, jjggjj possession possible, actual or constructive, ought to have 

been given, but this was not done. No notice was [607] given to the 
tenants to attorn, and there was no transfer made in the books of the 
Municipality or Collector. See Ismai v. Hamji (2) and Moosabhai v. 
Yacoobbhai U)> Further the donor was not here in loco parontis to the 
donees as has been argued ; the trustees were the donees. With regard 
to the alleged modification of the strict rule as to the invalidity of gilts 
' in fuiuro ' the oases cited do not show this. In both Oma Chunder 
Sircar v. Zahoor FaUma (3) and Banco Begum v. Mir Abed U) the 
settlement was for valuable consideration. There was no question of a 
voluntary gift. See also Vahazullah v. Boyapati (5). Thus, if regarded 
as a private gilt, rt must be void, as being conditional, 'in futuro\ reserv- 
ing a power to revoke (see section 126 of Transfer of Property Act) and 
lastly as nob completed by transfer of possession. But it may be regarded 
as a wakf, with provisions by way of family settlement : see Wilson, p. 
346, and Mulla, Ait. 144. If a wakf, it is again void because of the reser- 
vation of a power to revoke, and because the settlor has reserved part of 
the usufruct to himself. See Haji Kalub Hosstin v. Miusumat ^ehrum 
Betbee (6), The Trusts Act does not apply to wakf : see section I of the 
Act. If regarded as a teBtamentaiy or quasi-testamentaiy document, it is 
also void because it violates the Mahomedan law as to wills by whiob a 
testator cannot dispose of more than a third of his estate. Even if not 
void as a will, it has been twice revoked, (a) by deed of revocation, (b) by 
execution of the mortgage. Finally under 27 Eliz., o. 4, it is void as a 
voluntary settlement, in whatever light the document is regarded, the 
settlor as a free agent has reserved a power to revoke, and has actually 
revoked. 

Mullat with Davar, for the sixth and seventh defendants, submitted 
to the order of the Court. 

SifangmaUt Advocate General, in reply 

27 Eiiz., 0 . 4, no longer applies to Inaia. Its place has been taken 
by section 63 of the Tianslei of Property Aot, and even this does not 
apply here. See section 2 [d) of the Aot, 


l608j Bpaman, J. : — This is a suit by the plaintiff to enforce an 
alleged gilt contained in a deed of 31st July 1902. The piinoipal defen- 
dants are the receivers of the alleged donor's estate and the mortgagee. The 
deed, on which the plaintifls rely, appears to be a voluntary settlement in 
common form containing the usual revocation clause. The gist of the doon- 
tnent is that the settlor, Ebiahimbbai Hashambhai, gives the properties 
therein mentioned to bimsell and other trustees in tiust (l) for himself 
for lile absolutely, ^2) upt n bis death to his widow, BaLmatbai, an annuity 
of Rs. too a month, (3) to his oaugLltr Jainatai, plainlill No. 1, an 
annuity of Rs, 760 a month, with various biquo^tt; to obaiitablo objects. 


il) Pom. Q67. 

(2) 11881)) 5^9 Bom. ^82. 
19) fietlOi 17 1. A, 201. 


(4* V2Bom Vt'l 

(5) Ut)u7 90 Mad. biO 

16) U^ia) 1 W. P. U 0. Rep, 15D. 
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hrs^s,*? ■" “‘'■"j 

which has nob yeb happend, a <=um of Rs 1 50 000 ht u ^ * an evenb 

grandson Mahomedbhal^he given bo his 

4““‘ •- -::r 

the deed of 1902 and his oo-kusbe^es his power revoked 84 B. 604=15 

.”n „Lh"i;;' go s <“'* 

™ac contend that the gift contained in tbe deed of 1902 

was perfected by the settlor opening an account of tbe rents and profits in 

ci, “““y answers to the claim from which I will select 

‘ "L .f£ 

That the deed of 1902, upon which the plaintiffs rely is a wakf 
and not a deed of g.ft, and that bemg so. is void lb iniUo reason of 

Xerty ' *“ dedicated 

iionaPpS because it is a qualified and a condi- 

in» off plaintiffs are concerned, only capable of tak- 

poiSn'oVrheTbbg^'^^^^^^^ ‘‘ 

..d tL ii: ^ 

be tSl « ““ ordinary voluntary settlement, which in form it appears to 

S Xw/ n° ^ ““y the Indian statute law 

ehuslt Tilt } y°'““‘“ry settlements containing general revocation 
of Prop 0 rtXt^*“^ apparently be under section 126 of the Transfer 

realifcvl ^^^2 is in substance and 

thfoWa disposition, the settlor’s plain intention being that 

fora^fb! °“*y his death : and there- 

lore iiKe all other wills revocable during bhe tesbator’s life-timo. 

I will now proceed to deal a little more in detail with each of these 
answers. According to all the best acoredthed text books on Mahomedaa 
«w, an ordinary gift inter vivos must be free from all pious or religious 
purposes. The deed of 1902 mixes up charities with private donations to 
ne Kinsmen of the settlor and it is therefore contended that read as a 
wnoie no separate gift can be isolated and out off from tbe accompanying 

bequests. Considerations of this kind no doubt weighed with 
e Advocate General and decided him against pressing the claims of the 
various charities. For, it cannot seriously be argued that, in view of tbe 
Uie Interest reserved by the settlor to hiinsblf, if tins were a wakf, it would 
® a good and legal wakf. lam not, however, oeitam that bhe argument is 
so ooDolusive as the aefendants appeared to think. It seems to me that 
gi ts to private persons might be bestowed m the same deed which created 
ouantable trusts and yet that the one might be quite separable and 
oistinot from the other. When the Mahomedan lawyers laid it down 
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fcbai) a private gift) Inter vivos tio be legal and valid musb be free from all 
[tilo] pioub or religious purpo>6^. ib is ab leasb arguable bhab they did 
nob Lu-juu that, a dooor inighb nob, by one and tba same aob, give a part of 
hib piojieiby lor a Uotiaibe private purpose involving no oonsideiabion of 
relig'ou or pitJty auil aouiibor parb ot bbe property, or even bbe same part 
8$B. 604=16 of uis piopjrby, a'3''ULjj;ug tbab tibe donees had exhausted bheir privabe 
Bora. L. R. inbei-.’-b lu ib, ub boe ^amo time or bherealber in chanby. Yeb 1 fed bdab 
.341=6 1.0. there lb oju-Kiuiaulo force in bbe conbenbion ; and. having regard bo the 

some Ahab iig d uu i uanovv views of the authors of arohaio systems of law, 
I duubb wbctner, leaJiug this document as a whole and noting how ulbi- 
makly ibb ehecbs are directed to the foundation of charitable endowments, 
a Mahoinedau lawyer would not say that the whole of it was atleobed with 
bbe ouaraotor of a wakf. if boat view were adopted, it would be a short 
and :^afe out to the ojnolusiou I am a>kod to draw. I should, however, 
hesitabo, notwitbstanding the completeness and unanswerableness of this 
oontt-Dbion, once its main premise is granted, to base my decision on this 
ground alone. 


The second and the third answers pre-suppose that the instrument of 
1902 was a deed of gitt and not a wakf, and it is upon this hypothesis 
that the oa^e has been most hotly contested. 

As a general rule of Mahomedan law, it is, I think, unquestionable 
that an inui-peasablo coodition precedent to a valid gift is that it should 
be uuqualibed arid m prt^^enU. The books are full ot prohibitions, with 
siiiipio iUu-tiatiOD 3 against gift in Juluro. In the present case, if we look 
at what was actually intended to be done under the deed of 1902 stripped 
ot technical pbrasuolugy, it was this. The donor said “ 1 will give this 
property to myself tor my life and after my death I will distribute it’* 
(in tUo manner 1 have described roughly above) and at the same time 
be reserved to himself in explicit terms a power to revoke the whole of 

the gitt during his own life time. Now it is the rule of early Maho- 

medan law that however abominable the revooStion of the gift might 
bo, that law recognizes it before actual delivery in all oases, and 
after delivery saving where bbe gift has been to a relative 

within the prohibited degrees of consanguinity. "Where the gift has 

boon to a stranger or to relatives not within the prohibited degrees, 
bbe authorities say that the gift is revocable, even after delivery 
of possession but only (a) with the consent of the donee, or 16) by the 
docieo of a Judge. The first of these exceptions clearly implies a le-gifh 
by the donoo bo the donor and is not strictly speaking a revocation at all. 
The second, however, points equally clearly to the revooability of all gifts 
ah the suit of tho donor, oven after possession has been given, unless the 
donee is within the prohibited degrees of relationship. Like so much else 
in the Mahomedan law, it is not very easy to understand the principle 
upon which this latter rule is founded or upon which tho Judge would 
give Oi withhold the relief sought. Presumably his doing so would be 
something moio than a mere foimality going as a matter of course ; and 
would depend upon what he considered to be tbe equities of the parties in 
the particular cave beloio him. It is not easy, indeed I doubt whether it 
is possible, to keep a discussion ot tho defendants’ two answers, on the 
supposition that this was a gift, wholly distinct. For modern case law 
has ountmud tho onginaliy simple Doii«.>ns of tbe Mahomedan law-givers 
so much, both upon tho mdispensableuess of the gitt being unqualified, 
and in pra^senCi and actual possession oi the thing being given, that tho 
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t\ O fl referenoe is ma^e to the aufchorities. 

« IS first, however, desirable to have a clear view of the facts. Now it 

oaoDot be denied that the two plaintiffs are related within the prohi- 

bited degrees of con=aneuinitv, nor can it be denied that irnmediately after 

executing the deed of 1902, the settlor, who. under that deed, not only 

reseryed to himself a complete life interest in the property but was 3iB. 601=13 
also the only managing trustee, opened an account of the rents and profits Bom. L. R, 
m the name of the trust, and it is strenuously contended for the plaintiffs °- 

that this was a sufficient delivery of seisin to satisfy the reiuirements of ® 
the Mahomedan law. Further, that if that were so, the gift having been 
oompleted by delivery of possession and the donees being the daughter 

mu- donor, it became from that moment irrevoc- 

able. This legal result, it is contended, is in no way affected by the reser- 

vation m the deed of gift of a power o' revocation or the postponement of 
tme gift to the daughter and grandson to an uncertain future time, depend- 
U) upon the death of the settlor, and (2) upon the death of Jainabai. 

In my opinion this contention is unsustainable. Looking to the clear and 
positive principles of the Mahomedan law, I cannot believe that any gift 
which IS only to take effect after the death of the donor, and during his 
life-time is expressly declared to be revocable by him, could ever be a 
valid gift. The question might have been complicated, had the donor 
fc-n revoking the oontemplated gifts. But even so. I should 

Stull have been of opinion, that as declared in the instrument of 1902, the 
gifts to Jainabai and the minor plaintiff were illegal and invalid. Then 

'u further question whether possession was actually given 
or whether, indeed, having regard to the nature of the gift, it could 
have been given. The decision of the Privy Council in Umes Ghunder 
o»rcar 7. Muasummat Zahoor Fatima (ll which was a oa^^e babween 
unnis, and Banoo Begum v. Mir Ab^d Ali (2), where the parties were 
obias, have gone as far, I think, as our Courts are ever Jikely to go in the 
way of stretching the rules of the Mahomedan law. The former of these 

oases decides that anything like what we call in English law a ve'^ted 

remainder*’ may be the subject of gift valid according to the Mahomedan 

our Court of Appeal in Banoo Begum v. Mir Ahed AH (2), 
qu^ing that judgment with approval, applied it with the less hesitation 
oo Shias because the Court was supplied with translations of a series of 

Arabic text-books of authority which, the learned Judges 
Dhought, put beyond question the fact that the Shia law had all along 
recognized gifts of future and limited estates resembling what we call 
vested remainders. It is not for me to question the authority of these 
aeoisions which are of course binding upon me. I mav, however, point out 

of the texts cited in support of the conclusions arrived at by 
LOloJ their lordships in Banco BeQum*3 case, as indeed a very cursory 
examination will show, can really be carried that length. All these texts 
oeal with the giving of a right of residence, a life interesb, or an inban st 
for a limited period. One of them certainly speaks of a gift to a man 
and his descendants, bub taking them altogether and in their natural con- 
texts, it is submitted that their plain meaning ought bo be confined to 
what was then in the contemplation of the writers, namely, a single quali- 
ned gift; qualified, that is to say, not with referenoe to any rights which he 
oaight have reserved to himself by way of revocation or curtailment but 
simply with referenoe to the duration of the gift in time ; subject, again, to 

(l> (1890) 17 I. A. 201. (2) (1907) 82 Bom. 172. 
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^910 an exoeptiion in the case of ^ift? for rasidenoo which, while no doubfc also 
htniliQd in time by fcha life of the donee, are likewise limited in extent by 
OniGiNiL peculiar object for which the gift i? expressed to be made. But none 
Oiviii. of theeo texts or observations bo whioh my attention has been drawn in 
— all the accredited Mahomodan law books (with the exception of a single 
sentence in Amir A!i) can, I think, support the view that Mahomedan \^V 9 - 
34 j^g givers ever had in contemplation or intended to sanction the gift of a 

618. succession of independent and limited estates, I do not believe, speaking 

for myself, that any reputed Mahomedan law-book of Mahomedan lawyers 
contains any mention or had the faintest conception of anything so entire- 
ly artificial as the estates which our English law has created and recog- 
nized, As to the passage in Amir Ali, that is couched in the most 
sweepmg and general terms and the learned author gives as his authority 
for it one of the texts quoted in Banco Begum's case whioh I have just 
referred to. As a mare matter of academic argument, I may be permitted 
to doubt whether the most ingenious logic could reconcile the indispen- 
sableness of giving de facto possession in pr(e^entit to the validity of a gift 
inter vivos with the gift of a remainder possibly postponed fifty years and 
therefore not taking effect till long after the death of the donor, being 
nevertheless a gift valid in Mahomedan law. The^e ca'^es are indeed 
plainly examples of the strenuous attempts our Courts are constantly 
making to expand the rigid rules and principles of archaic systems of 
Oriental law to meet the requirements of a rapidly growing, progressive, 
[614] and developing society. That attempts of that kind are inevitable, 
politic, in every son'^o desirable, is not less clear than that endeavouring 
to attain their objects by thoroughly consistent and logical reasoning is 
attended with the very greatest difficulty, even if it be really possible. It 
would be very easy to substitute the most complex and artificial products 
of advanced civilized jurisprudence for the extremely crude and simple 
notions of primitive people. But so long ai we profess to respect and give 
effect to the latter, 1 confess for my own part that it is beyond my power 
to reconcile them by any process of completely logical reasoning with all 
that has preceded and is implied in the former. Yet even so it is not 
difficult I think to distinguish oases such as those I have referred to from 
the present oa'^o. For, if a man gives his house to A for his life and on 
his death to B for his life and on his death to C, it is at least possible for 
the donor as between himself and A the first term in the series of estates 
to comply with all requirements of the Mahomedan law. He may announce 
his gift, A may accept it and the donor may then put A in actual posses- 
sion of the property. I may, however, observe that the illustration I have 
given is very different from oa es of Omra and Sukna mentioned in the 
texts upon whioh the judgment in Banco Begum \?i founded. What the 
old law-givers had then in contemplation was nothing more than the donor 
divesting himself of his property in favour of the donee for the time, on 
the expiration of which the prororty would automatically revert to the 
donor. And this priuoipUi is n b, I think, ftffeoted by extending the gift 
in general terms to the descendants of the first donee. The donee and hia 
docoondauts arc tlion regarded as the single ol^jcot of the benefaction, the 
only differonoo being that in the ratinnl course of events the addition 
of descendants would protract the duration of the first gift and postpone 
its reversion to the donor. Coming back to our present case it will be 
seen at once that it differs in one very material point. For, the first 
donee is the donor himself ; and it is, therefore, impossible, las in tbo 
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which the Mahometan Taw'mtkTJ’brlicpe^nJh^^ 

[618] ,.av with the remotJr oh? .J’'?'’’’'' '^""*’fving him in .omo 
ha valid at all This diffionltv h"c" ” ]j''5””tv that the gift could ever 

It has been contended that TaSircHs ?/ 

the donees technically at an?r«r??r C'ft took the form of a trnc», 

himself who was fche mana^iD^ ftruefieo^ Th^r 
in which actual seisin could he eiven ^ ’V'"' 

that is to say. by opening a fresh aocon?* 

oulty T have been considerina ^t T? ? ®°’'monnt the initial diffi. 

the substantial and real diffio;itv falU ”g paSyTndS rth^ttlrd^’f ■ 
answers on this heaf^ T maava ^ li , , ^he defarjilants 

r;r„c, ™r„';r ’* 

from the English law of trnst tnfn fc /' “re to borrow a technicality 
wore the donees within the me • that the trustees 

them having asauredlsaec? ^”^ Mahomedan law and that one of 

was complete then T do not sTu of nronmtv. the ^ift 

sequence that the doneef t? 7 *’’0 «on. 

donor. If the plaintiffs soofe”^'^^ restored the gift to the original 

another rule of Mahomedan hi w”th'Y™v.'^'^* 0'^’®®''''’“ Invoking 

ho stands in loco LrZl\ that where a person gives to one to whom 

the donee Tj lL ZTl r 'o the nosseseion of 

donor standing ? / rale of law is only annlicable in cases where the 
in prmmti but himT'if^^T^*’ purports to give to the latter 

upon the iords in the actual physical possession. T insist 

pronertr:! ‘ i. 5, ’. *''® ™tention of the donor to give this 

andToo ™d“o1r t ^son! 

retainina ^® 7'^®’’® ’Utention synchronised with the donor 

ining Possession of fiho properfiy eiven fehafi Ffllfil hv, ii 

possesS of S! be reear^e^ in law as eonsfernobivelv fthe 

rale being annAA°r®‘ ^ fu® I ^®"®''®’ ® ’“‘’tanoe of that 

b/no int^ntio” “^ 1 ,?“?* oironmstanoes there can 

alienatino ^® ®““ ^® ''® surrender in snob oases is the power of 

«ienas,ng the property, and that is not a thing of which possession can 

law^of oif? “T7r®ir® ®®“’’*’"’’’® the principles of the Mahomedan 
againsAfihJ , . ‘'® answers appear to me to be absolutely conntnsive 

Trusts °!u* °°n'’®n^®3 ''I'a* under sections 6 and 6 of the Indian 

eminent f’f’® deference to the 

'’®®’'^®^ *'^® °a®® ®f Moosahhai y 

Mahomia T ’ ^ ^'>®*f'®’' P'‘'^a‘® trasts were known to 

law. I ao nbti wbetber, in any of tbe sfcanclard works upon 
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tibat subjeob, private ‘trusts will be found in any index. They are 
mentioned in MuUa*s recent work but solely on the authority of Moo^ahhai 
V. Yacoobhhai. The point is perhaps of no great imporhanoe, for looked at 
OBiOiNAL standpoint of the Mahomedan law-giver, a private trust would be 

no more than a private gift inter vivos through the medium of the third 

858.605=15 party and therefore subject to all the conditions of a valid gift. But it 

Bern. L. R. has been argued in this case that inasmuch as the trust in the English 
811=6^1. C, ooDfiiot with any part of the Mahomedan law. if this is a 

good trust, its effect would be the same as a good gift and therefore the 
quality of irrevocability would attach to it. I am altogether unable to 
accede to this contention to which Mr. Lowndes committed him- 
self, I must say, with some diffidence. It amounts, when analysed, to 
this: that while this may not be a good gift according to the Mahomedan law 
of gift, it is a good trust aoooording to the English law of trust. There can 
be no question, however, that if we are to regard it strictly from that point of 
[6l7] view, it would like all other trusts be revocable. But then it is 
argued that this cannot be so because although merely valid as an English 
trust it has been made by Mahomedans and therefore takes on the whole 
the character of a Mahomedan gift, the beneficiary being within the 
prohibited degrees. One feature of that character is irrevocability, that 
is to say, that while it might be a bad gift in the eye of Mahomedan law 
because it was qualified, because it was in fnturo, because possession was 
not given, yet it is a good trust. A good trust is revocable : a good gift to 

donees of a class is, amongst Mahomedans, irrevocable. This good trust 

would be a bad gift amongst Mahomedans but being a good trust and 
made by Mahomedans and the Mahomedan law having nothing to say 
upon such a subject, it must take effect as though it were a good and not 
a bad gift and so become irrevocable. That argument, however Ingeni- 
ous, appears to me to bo thoroughly unsound. It it is only a trust because 
it fulfils the requirements of sections 5 and 6 of the Inlian Trusts Act, 
then it is revocable and has been revoked. If it is anything more than 
that and seeking to enforce it upon that footing would bring it into con- 
flict with any rule of the Mahometan law which is the case here, then 
sections 5 and 6 of the Trusts Act have no application. 


The fifth answer is that on the very face of it the deed of 1909 is a 
voluntary settlement in English common form. I have no doubt that it 
is. I have no doubt that it is something of which the early Mahomedan 
law-givers had not the faintest conception; therefore to provide for the 
legal operation and effect of which they could not pos<!ibly have made any 
provision. If it is no more than that, then it would of course in England 
be revocable since it contains the usual revocation olau'^e. The Indian 
law appears to go further and under section 196 of the Transfer of Pro- 
perty Act it is noteworthy that all voluntary settlements containing a 
revocation clause appear to bo pro tanto absolutely void. 


Lastly, whatever this may bo in form, for all practical purposes it 
really is a testamentary disposition of a part of the settlor’s estate. No 
doubt modern ingenuity will seek ways of this kind [6181 of evading the 
rigid restrictions of the old law. But Courts will, I think, be wary 
against allowing Mahomedans under the guise of deeds’ of gifts to will 
away their property contrary to the provisions of thoir law. When a man 
says, “ I give the whole of my property to myself for my life-time and on 
my death to my friend Z,*’ wore the Courts to validate such an intention 
whether wrapped up in the form of a trust or not, it would bo lending 
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themselves to defeat the Mahometan law of wills. Apart from that con- 
sideration a will is of course revocable and therefore if, upon a true oon- 
struotion of the deed of 1902, it should appear to be in substance, what- 
ever it may be in form, a testamentary disposition of property, it could, in 
the first place, take efiect upon no more than one-third of the testator’s 

estate, and in the next place, it would be open to him to revoke it at any 84 B 604=16 
time before his death. 

These, 1 think, are reasons enough for my conclusion that the 0. 

plaintiffs suit fails and must be dismissed with all costs. 
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Suit dismissed. 

Attorneys for plaintiffs Messrs. Payne & Co, 

Attorneys for defendants 1, 2, 3, 6 and 7;— Messrs. Matubha^ Jami- 
eiram and Madan. 

Attorneys for defendant 4 Messrs. Smethamy Byrne & Co, 
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ORIGINAL CIVIL. 

Before Mr, JusticeiChandavarkar and Mr, Justice Batchelor, 

In the matter of The Land Acquisiiion Aoi I op 1894. 

The Government op Bombay, Appellantst v. Esufali 

Salebhai, Respondent,^ 

[1st November, 1909.] 

Acquisition Act (f of 1894)—“ Land '’—Acquisition of outstanding interest where 
Government owns fee^timple. 

Per Ohandavarkab, J. To aoquira a land [So. under the Land Acquisi- 
tion Aotj is noc necessarily the same thing as to purchase the right of fee- 
simple to it, but means the purchase of auoh interests as clog the tight of 
Government to use it for any purpose they like. 

[619] The definition given to the word “ land *' in seotion 3 (a) of the Act is 

not exhaustive The use of the inclusive verb “ includes ’* shows that 

the legislature intended to lump together in one single expression— “ land " 
—several things or particulars, suoh as the soil, the buildings on it, any obargea 
on it, and other interests in it, all of whioh have a separate existenoe and are 
capable of being dealt with either in a mass or separately as the exigencies of 
each case arising under the Aot may require. 

Per BatchbIjOB, J.:— Oovernment are not debarred from acquiring and pay- 
ing for the only outstanding interests merely because the Aot, whioh primarily 
Qontemplatea all interests as held outside Government, directs that the entire 
compensation, based upon the market value of the whole land, must be distri- 
buted among the claimants, in suoh oiroumstanoes there is no insuperable 
objeotion to adapting the procedure to the case on the footing that the out- 
standing interests, whioh ate the only things to be acquired, are the only things 
to be paid for. 

[Ref. 6A 1. 0. 93=48 AIL 614 (P. B.) 24 G. W. N. 184.] 

Appeal from a reference bo bhe High Court under seobion 18 of the 
Land Acquisition Act (I of 1894). In November 1902 Government noti- 
fied their intention of aoquiiing, for a public purpose, a certain plot of land, 
with buildings on it, situate at Parel Road, and, after the usual notices 
had been issued and other formalities duly observed, the Oolleobor entered 
upon an inquiry in December 1902, The only olftimant appearing at this 
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inquiry was Esufali Salebhai who was in possession o£ tih© land in his 
oapaoiGy as ezeoutior of one Salebhai Heptiooia. On 14tih May ld04, Gov- 
emuieat} gave noDioe to the olaimanQ to quit, and on 29tih June the Govern- 
meuQ Soiioitor eet up the oiaim that the land belonged to Government, 
aud Duat Salebhai was only a tenant hy sutferanoe and had therefore no 
right to oompeusatiun ezoept for the buildings. The inquiry prooeeded. 
however, and the Collector on the evidence decided in favour of Govorn- 
munt, aud, alter arriving at a valuation of the whole plot, awarded to the 
olaimanti oouipeusation for the buildings alone. The claimant declined to 
accept the award and the Collector accordingly leferied the matter to the 
High Court. 

Maoleud, J., on the reference made a slight alteration in the hgares 
of the amount and awarded the whole sum to the claimant, on the ground 
that lu the first place the Collector had no jurisdiction to decide the ques- 
tion of title as between Gov* L^20J ernment and the claimant, and. 
Secondly, Government, after having once proceeded to acquisition under 
the Act, could not in such proceedings set up the oiaim of ownership. 
l*rom tnis decision Government appealed. 

liobcrhont with him Advocate-General, for the appeU 

iants ; — 

The Judge in the Court below held that he had no juiisdiotion to 
come to any hading on the hist six issues, as to title to tue laud as 
Utitween Government and the olaimanD. And yet he awarded tha total 
oompousation to the claimant, whose title to it had been disallowed hy 

tue Coileotor. i.f the Collector had no junsdicoion, then tno Judge uad no 

« 

juLisaiotiou to hear the reference, iiuo one Coueutor had jurisaictiou. it 
lb his duty to ascertain the intorost ol tue claimants, and lu doing so he 
must uecesaarily decide the interest of Goverumout. The two Aiianahad 
oaoes, i//*utki Ail K^an v. Ihe uoiUcior oj i-arufehaocui aud i'/w 0'rou‘ii 
lucwcrtjt Mus^ooriei v. The GoLUcior oJ Vc^r^ must he distm- 

guisutid ; they were both decided under tue old Act of iSiOj. The 
power ol the Government to levy assessment on land under City of 
Homhay Laud Kuvenue Act (Bom. Act ii of i67o) shows tuoy have into* 

rest lu laud. 

Jardint’, with Sualvadt for the respondent: — The rent due to Govern- 
meat on this laud is a aomaud ou it, aud not au luterest in il. Bui in 
auy event the Act does not contemplate Goverumeut taking up laud in 
wUich it IS interested. Having put tue Act into lorce. Government is 
estopped liom making auy claim to auy interest. WuaO is acquired 
Is tUe laud and ail the interests tuerein : ijomooy iynprovtvh^it iTfijj v, 
JdlbfiOy (d). lUo Act tuus cannot ooutempiate Government taking 
Its own interests, however small. Govommeut could sell its interest 
to the acquiring body, in section 3 (6j the definition of person inte- 
tosted '■ exoiuaos Government, because Govommeut is not interested in 
LbiilJ tiUo oompoubuCion. beotiiou ‘j3 oonlbuipiaoes jiiati 6Uti ooiiipeu£«tion 
siiaii bo tibo whole maikeli value ol ail tue luociesss in sue laud, bee also 
VoUtcior 0 / lidvanvi v. hhiintao \,i), wbiob is suppoited by JaibHoy'i 
oosi) bcociou li (il) aud (in) oleatly exoluue Goverumeut, aud aim 
oompousatiug tuo persons dispossessed. Tub Crown is not afieoted m any 
way by a sfiaouoo unless there is express provision to that etleol in tht 

13) U80S) 8S Boru. iS». 

(.) [im) iO Bom. U K. «6T. 


U) lisaft) 7 All. 817. 
(8; Hb«7) 18 All. »89. 
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stabuba : Secretary of State for India v Machurahh^i u n 

bas any olaim bare. ,d can ble a suib! Governmenb 

Uobetison in rapiy : — 

in nnfS \TtZT fi oltS;' “"‘.T “ ““ 

inberesti, ib is aoquirin^^ land in which if- i- ■ f. ibs own 

Governmeub mignb sell its intetesd bo bhe ao‘qu,ring body^-" bub"“su™ 

srzr 4o"r?.i“ r'r^ 

T'sTbMv 'S'''' Tr'" ba“ wS' menS: 

'■ Commissioners for City of Madras (2) 

nac J-:— In my opinion, Maoleod, J., from whose deorea 

passed upon a reierence from bba Colleobor of Bombay, undrbhe Land 

Acquisition Act, bbis is an appeal, has taken too narrow a view of bhe Act 

not supported either by the language and object of its provisions or the 
law relating to bhe rights of bhe Crown. provisions or the 

shorWy staJe'f oircumsbances. 

The land in dispute having been, in the opinion of Government 
required lor a public purpose, a dealaration bo bhab affect was published by 
them, and the Collector of Bombay adopted bhe preliminary steps and 
observed the formalit,ies, required by the Act. for bhe compulsmy^oquisi- 

O ft? property. The land had buildings on it. The respondent.^who 
claimed botn the land and buildings as owner, having declined the amount 
LWAJ 01 compensation oflered by Government on the ground of in- 
aaequaoy, the Ooiieotior oommenoed an inquiry mbo bha value of fthe pro- 
perty lor the purpose of deternnning the amount of oompensation payable 
under the Ago. In the course of the inquiry the Government Solicitor,! 
Who represented Government before the Collector, put forward their claim/ 
DO the land as owners and averred that, as the respondent had held it as a 
tenant by mere suflerance, he was entitled to compensation in respect of 
the value oi the buildings only. The Collector took evidence and, arriving 
at the conclusion that Government were owners of the land, he made an 
award of Ks. 4i,6li3-2-3 as the amount of oompensation payable to the 
respondent lor the buildings. The respondent havi ng refused to accept 

the award and asked tor a reference to this Court, the Collector referred 
the matter accordingly. 

Maoieod, J., botore whom the case came to bo heard, has held that 
the Collector bad no jurisdiction to go into and determine bhe question of 
title tor tne purposes oi the inquiry before him ; that the Act does not 
apply to land of which Goveinment are, or olaim to be, owners; and that, 
where they have begun by setting tbe machinery of the Act in motion for 
the compulsory acquisition of any land from a private individual as owner 
of It, they cannot plead m these proceedings their own right as owner and 
olaim oompensation in respect of it as against him. Upon this view, 
without going into the question of title to the land raised before him, the 
learned Juage has directed the whole amount of compensation, both for 
the lana and the buildings, aggregating two lakhs of rupees and odd, to 
be paid to the respondent, who was claimant before the Collector. 

The result of this decree is that tbe respondent is held not entitled to 
determination of his right to the land, although sections 80 and 31 of the 
Act distinotly contemplate that such right must be determined by the 
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1009 before the claimant! can receive oompensaMon. Further, if the 

Nov. 1 . construction whtoh the learned Judge has put upon the language of the 

Act is correct, land of which the Crown is owner, but which is in the 
OBiOiNAL [028] occupation of a Eubjcct under a lease or the like, cannot be com- 

pulsorily aoQuired under the Act, however urgent, on public grounds, the 

BIB. 618=5 need of such acquisition may bo. . . -d 

1, 0. 621=12 The result is not satisfactory from the public point of view. But if 

the Act, on a proper construction of its language, allows it, it cannot be 
helped. The learned Judge’s view is supported by two decisions of the 
Allahabad High Court which be has cited— Imati AH Khan v. The 
Collector of Farakhahad (1) ; The Crown Brewery, Mussoorie, v. The CoH 
lector of Dehra Dtin 12). These, indeed, were decisions under the old 
Land Acquisition Act (X of 1870) ; bub there is no material difference in 
principle or language between that and the present Act. In my opinion, 
the language of the Act, reasonably construed, does not lend itself bo the 

interpretation put upon it by Maoleod, J. 

It is to be remarked at the outset that the Land Acquisition Act was 
passed by the legislature for the purpose of compulsorily acquiring any 
land when it is required for a public purpose or for companies. The 
legislature has constituted the Local Government the judge of that re- 
quirement, and the Collector, agent of that Government, for the purpose 
of compulsory acquisition. The Allahabad decision in Imad AH Khan v. 
The Collector of Farakhahad (1) proceeds upon the ground that it is a 
contradiction in terms to speak of the Collector as seeking acquisition of 
a land which he asserts is his own. But the Collector is not seeking his 
own ; ha is merely the agent of the Local Government who are constituted 
the statutory authority bo acquire the land compulsorily. "When the land 
has been so acquired the land becomes, indeed, absolutely vested in the 
Government free of all incumbrances (section 16) ; bub that is for devoting 
the land bo the purpose for which its compulsory acquisition was declared 
necessary. Such is not the case with land of which, in ordinary parlance, 
it is usual to speak as land owned by Goveinmenb. Legally, the Local 
Government own no land. The Crown is the [621] owner of all Stale 
lands and property, and these are vested in the Government of India in 
trust for the Government of the country (21 & 22 Vic., o. 106, s, 37). 
And the Government, under that power, can use the Crown lands for any 
purpose. But the Crown remains owner unless the ownership has been 
transferred bo a subject by way 'of fee-simple, This difference must be 
borne in mind in interpreting the provisions of the Land Acquisition Act, 

It is quite true that there can be no such thing as the compulsory 
acquisition of land, owned by and in the occupation and control of 
the Crown. The Land Acquisition Act cannot apply to such lands, 
because all Crown lands being vested in the Goveinmant, they are com- 
petent and free bo devote any of those lands to a public purpose. It is a 
contradiction in terms bo say that the Government are compulsorily 

acquiring that which they have already acquired otherwise, both as to 
title and possession. 

But suppose a land owned by the Crown and vested in the Govern- 
ment has been parted with in such a way as to create m favour of a 
subject of the Crown a limited right to hold and use it for speoiffo pur- 
poses while reserving to the Crown the ownership of the land, i, e.i the 
freehold interests in it, no t merely the Crown's right to land revenue. 

(X) (1886) 7 All. 817, (3) (18»7) 19 All 889. 
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As an inslianoa of this kind of land ownership referenoa may bo made f)o 
the decision of Westiropp. 0. J., in The Justices of the Peace for the Gity of i 

Bomhaif v. The G. L P. Railway Gompany (1). In such a case, the land — - ’ 
wibh itis freehold infteresbs is no!) free so as bo enable fahe Government to ObiGiNAD 
use it for a public purpose, unless they buy out the person who has the 0*viEi. 
right to hold and use it. And if they buy, the purobasa extends only to 3iB^S=5 
that person s right to hold and use, in faob, to his partial interest in the I. 0. '62i=12 
land, not to the ownership, because the latter is already in the Grown. 'Bom. L. R. 
Nevertheless, when the sale has taken place, the Grown “ acquires *’ the 
land in the sense that it is free to use it for any purpose it likes. To > 

acquire a land is not necessarily the same thing as to purchase the right 
of fee-eimple [625] to it, but means the purchase of such interests as clog 
the right of Government to use it for any purpose they like. 

The laud Acquisition Act substitutes a compulsory for a contractual 
acquisition of land, where it is required for a public purpose. The object 
is to gat at the land for a public purpose : and the word land has a defi- ' 
nition expressly given to it in the Act, which is not exhaustive, because ' 
the Act says : “ The expression ' land ’ includes benefits to arise out of 
the land, and things attached to the earth, or permanently fastened to 
anything attached to the earth.’* The use of the inclusive verb “ in- 
cludes ’’ shows that the legislature intended to lump together in one single 
expression— viz. “ land *’ — several things or particulars, such as the soil, 
the buildings on it, any charges on it, and other interests in it, all which 
have a separate existence and are capable of being dealt with either in a 
mass or separately as the exigencies of each case arising under the Act 
may require. 

Thus, in an ordinary case, where a land in the sense of fee- simple is 
owned by one person, and the buildings on it are owned by another, the 
Oolleotor has to enquire into the market value of the land as land having 
buildings on it, and in so doing he fixes the value of each separately and 

apportions the compensation accordingly : Dunia Lai Seal v. Oopi Nath^ 

Kheiry (3). j 

But it is said that the Act cannot have been intended by the legis-^ 
lature to apply where the Crown represented by the Government claims to 
be interested in the land as owner. In support of this view, Macleod, J., 
relies principally on sections 11, 15 and 23 of the Act, and he concludes 
that there is no " provision for the acquisition of anything less than per- 
manent interests in the land, and land in the Act must mean land irres- 
pective of any interests which have been created in it.’* 

This conolnsion is opposed to the wide meaning attached to the term 
land ” by the definition given in section 3 of the Act. It is true that in 
sections 11, 15 and 23, the word “ land ” appears [626] at first sight as 
if It were used in the ordinary sense, but even on that narrow construc- 
tion due and full effect can be given to the language of those seoMons con- 
sistently with the right of the Crown to intervene and claim its interest 
as owner of a land acquired for a public purpose as againet a claimant. 

Macleod, .T.’s view, as I understand it, is that because section 11 re- 
quires the Collector to determine the value of the land,” to state in his 
award its area and '* the amount of compensation which should be allowed 
for the land,” and because under sections 15 and 23 the Collector and the 
Court are bound to determine the amount of compensation with reference 
fco ** the market value of the land,’* the plain intention of the legislature 

(1) (1872) 9 Bom. H. 0. 217. ~ (2) (1896) 22 Oal. 820. 
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appears to bo that what they had \n view a« the sabioot-matter of oom- 
ptilsory acquisition and ’compen'^^ation was " iand *’ as distinguished from 
any interest in it less than permanent. The fact that provision is made 
in the Act for the determination of the amount of compensation with re- 

ference to " land ” while the Act is silent as to the aoqnisition of any In- 

84B. 618=0 terests less than permanent in it, has led the learned -Tudge to that oon- 

elusion. And in supporting his decree, the respondent’s counsel has 
argued before us that in the case of a land of which the Crown is owner, 
the sections above metioned can have no naeaning and application. Of 
what use is it, asks the counsel, to determine the area of, and bx the 
compensation for such land, when the Crown, being its owner, has to pay 
nothing and receive nothing ? 

This argument would be unanswerable if it were clear that the deter- 
mination of the area and of the amount of compensation was absolutely 
useless and irrelevant in the case of a land owned by the Crown, that, in 
fact, no necessity could conceivably exist or arise in the case of suoh 
lands. The necessity for suoh determination must, indeed, exist invari- 
ably where the land oompulsorilv acquired was owned by a subject 
of the Crown. Cases of that kind arioing under the Act must, in 
the very nature of things, be more frequent than oases of lands owned 
by the Crown. Even H we asepme that the legislature had those f627] 
more frequent capes in view in enaot’ns the provisions of the Act 
now under discussion, it cannot be maintained that those provisions are 
altogether valueless and inapplicable to the rarer oases of lands owned by 
the Crown. Even as to these, it mav he sometimes necessary to deter- 
mine the area and the amount of compensation payable for the land, as 
distinguished from subordinate interests, as a matter of account, because 
the acquisition may be for a oompauv or other body, from whose pockets 
the money is ultimately to come. Pue and full effoot Is given to the see- 
tions If we have regard to those considerations. They are intended for 

most of the oases arising under the Act, and because in some oases they 
are superfluous, it does not follow that the latter were meant to be 
excluded from the operation of the act. 

According to Maoleod, J., '* in the Act must mean land irrespec- 
tive of any interests which have been created in it”, spoh as the Interest 

ot a tenant from year to year or of a tenant holding for a period over a 
year. : Take the case of a lease for ninety-nine years, fifty 

years of which have still to run when Government wish to acquire the 

land How is the Collector to arrive at the value of the lessee’s interest 

IL f ^ o' fee-simple. 

the so-oal led tenant is end must bo treated n. the owner interested in the 

forts. So ar I agree with Maoleod, J, 
Via caTT fci, ^oona v. Kc^hinciih ^ But I cannot agree when 

diffinJu tin \ of lands let opt for a period over a vear, it \3 

AooniciSin Government can take action under the Laud 

* tViA A ° ^ to put an end to the term, unless the words 

ed into ^ section 11 can be paraphras- 

in GovernmA^h^" XT interests in the land which are not vested 

effect cn No^i Rs a matter of law, these words have been in 

ment wem ^ which private individuals, not Govem- 

Gollecior of P have been decided under the Act. In THb 

^ Poona Y. Kash tnath (1), there was a claim for compensation 

(1) (1886) 10 Bom. 5S6 at ^ 591. 
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made by certain tenants, who held [628] under an unexpired lease of 
nine years of the land for gardening purposes at the time of oomnul 
iory acquisition by the Collectior. And it was held by this Court than 
as perfons interested in the land under section 3. they are 
entitled to share in the total oompen'^ation awarded for the fee- 
simple of the property.” In Fink v. The Secretary of State for India (1) 
It was held that the term market value of land, as used in the Act in- 

oludesliot only freehold interests, but al=o the interests of tenant^ etc 
In F!aYa%n Chandra V. The Secretary of State for India in Council 

was decided that a yearly tenant is entitled to share in the compensation 
under the Aot as well as a tenant for periods over a year. Maoleod J 
appears to have been pressed by the difficulty of ascertaining the value of 
the interest of a lessee holding for a fixed period in the unexpired term 
of his lease. No guidance is given, indeed, in the Aot for the valuation of 
such interests. The reason appears to be that the legislature, having 
given a general direction that the amount of compensation payable for a 
land shall be determined according to its market value, left the decision 
as to the interests subordinate to the right of ownership or fee-simple 
to rest upon principles which the Collector or the Court may see fit to 
apply in each case on grounds of law and equity. Interests in or benefits 
ariiing out of land are various, and it would have been practically im- 
possible to mention them exhaustively and provide for each of them in 
the Aot. 


The whole question is the intention of the legislature. Did it 
intend by this Aot to exclude from its operation lands let out by Govern- 
ment, without a transfer of the fee-simple? Where that intention is not 
expressed in explicit terms, it has to be gathered not merely from the 
language of soma sections but by a consideration and oomparisoo of all 
the sections in the Aot bearing on the question for determination, and 
also from the purview and policy of the Act. Sections 11, 15 and 
23 of the Aot, on which Maoleod, J., has rested his reasoning, must 
be read with sections 30 and 31. These distinctly contemplate that 
the amount of compensation determined under those sections must be 
[629] paid to the parson " entitled ” to it, or where there are several per- 
sons claiming, it must be apportioned among them according to their 
respective rights. That is the paramount intention of the Aot with refer- 
ence to the payment. In that respect it follows the Lands Clauses Aot 
in England, as to which it has been held that " it is the person who is 
entitled to the land who ought to have the money.” Par Cotton, L. J. in 
In re Manor of Lowestoft (3). 

# 

But it is urged that in any case the Land Acquisition Aot cannot 

lljto the Crown, because the Crown is not mentioned in it. In The 
Sf'creiafy of State for India v. Mathurabhai (4:), there is a dictum of this 
Court that the rule of oonstmoiiion of English law, according to which 
the Grown is not affected by a statute, unless there are words in it to 
that effect, applies to India. That dictum was on the authority of the 
decision in Oanvui Putaya v. The Collector of Eanara (5). The head- 
note to the report of The Secretary of State for India v. Mathurabhai (4) 
is misleading where it says that, according to the judgment in that case, 

‘ the rule of oonstruotion, according to which the Crown is not affected by 
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a sliftbutiQ unless specially namecl in it, applies to India.’ The ■words 
” specially named ” are the reporter’s, not of the Court. The rule of Eng- 
lish law is that a statute does not bind the Crown, unless it is named in it 
expressly or by necessary implication. See the Judgment of Wills, J., in 

Coojper V. Hawkins (1). 

In cases arising under the Lands Clauses Act in England, it has been 
I. 0. 6a=i2 held that the interests of the Crown are not affected by anything in the 
Bom L. B. Manor of Lowestoft (2), but the ground of that, as exflained 

^ ' by Baggallay. L. J., in that case, is that " you cannot by any process under 
the Lands Glauses Consolidation Act bring the Crown into Court as a 
litigant to contest any claim before the Court.” But the Crown may 
■waive its prerogative in that respect and intervene where its rights and 
revenue are affected and take the benefit of any particular Act, though it 
be not named therein. That is so by the common [630] law of the realm, 
and from time immemorial the prerogative rights of the Crown cannot 
be restricted by an Act of Parliament without express words,” where its 
revenue is affected : The Attorne^i -General v. Constable (3). And the 
right of the Crown to intervene and have a trial at bar where it is 
actually and immediately interested in the litigation, is a branch of the 
Royal prerogative. [Per Wiles, J., oibing Chitby's Praotioe in Dixon v. 
Farrer (4).] No doubt, though the whole amount of oompen'^ation, deter- 
mined in the present oa^^e under the Act, is paid to the respondent, the 
Crown is not concluded by the payment and is entitled to claim it from 
him in a separate suit. But, nevertheless, the Court has a duty to per- 
form under the express provisions of the Act before it decrees payment. 
It ba'^ to determine whether the per'^on claiming the amount of compen- 
sation, whether for the land or the buildings on it or other interests in it, 
has the right to receive it in the capacity which he asserts. Under these 
oiroumetanoes it is not sound law, not to say justice, to say to the Crown ; 

” You can sue the claimant if you think you are entitled to what he 
claim':.” 

I have so far dealt with the case on the assumption that what is 
claimed on behalf of the Crown is the proprietary title to. or fee-simple of, 
the land and not merely the right to levy assessment, which exists in the 
case of lands hold bv one of its subjects as proprietor, liable bo pay assess- 
ment. In Naoroji Beramji v. Eogof^s (5\ tho opinion was expressed “ that 
most, though not all, of the lands in Bombay are held in perpetuity,” and 
were estates in which the possessors had a permanent interest. In the 
case of such lands, the fee-simple of the land would be in the occupier, 
not in the Crown ; and the former would be entitled to the amount 
of oompencation as owner interested in the land. Whether the 
Government demand called asso'^sment or pension tax, or quite rent, 
or ground rent, is in reality a tax or rent, is a difficult problem, wbioh 
has given riso to serious oontroverny among statesmen and political 
economists. Maoleod, J., thinks the demand in such cases is a [831] 
tax. I will not venture to d:-ouss that question, because it is not 
necessary for the purpo-os of this case. Bv the pleadings in the Court 
below, the title assorted on behalf of the Crown is that of owner of the 
land, who lot in the respondent as a tenant for specific purposes, mean* 
ing that the latter had no fee-simple of the property. The question be* 
fore the Court, therefore, is whether at the date of acquisition by the 


(1) [1901] QK.B IMatp 109. 

(2) (1983) Q4 0h. D. 963. 967. 
11)1(1879) 4 Ex. DW. 171 


(4) (Iftsfi) IT Q. B T>. 868 at p 884. 
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Collector the respondent had any right to the land apart from the build- 

ings, entitling him to receive the amount of compensation which remains 

after deducting the amount payable for the buildings as “a person inte- 
rested in tne laud. 

these grounds, the decree appealed from must be reversed. As 
that decree was passed by the learned Judge on the ground of want of 
]urisdictiion to decide the question of title, the disposal of the case by him 
must be regarded as one on a preliminary point and the case must be re- 
manded for a decision on the question whether the claimant (respondent) 
had any interest in the land, as distinguished from his interest in it in 
virtue of the buildings, which entitles him to compensation. 

If lb be found that he had such interest, the Court below should de- 
termine the amount payable to him m respect of it and pass a decree ao- 
•ordingly. If, on the other hand, the Court holds that the respondent has 
no such interest in the land, he should have a decree for compensation in 
respect of the buildings only, since there is no dispute as to his right to it. 
fn parting with the appeal, I ought to point out that, though the 

title of the Crown has been asserted in this case, the Crown is formally 
not on the record. It is represented by the Government of Bombay^; but, 
according to law, in all litigation to which the Crown is a proper party, it 
IS the Secretary of State for India who alone can represent it. 

That is bow it strikes me at present, and I say so because the point 
was not raised either before us or in the lower Court. If there is any 
legal defect on the ground I mention, it can be easily remedied by the 
Court bringing on the record the Secretary of State so as to make the 

aeoision final and binding in law as between the Government and the 
claimant. See Kuhan Chand v. Jagannaih (1). Ail costs includ- 

ing those of this appeal shall be dealt with by the learned Judge in hia 
discretion. 

Batchelor, J.: — This is an appeal by the Government of Bombay 
from a decision of Mr. Justice Maoleod in a reference from the Collector 
of Bombay under section lb of the Land Acquisition Act, 1894. The 
naaterial facts are these. The land in question measures 13,141 square 
yards and in November 1902 was notified for acquisition by Government 
in order to the extension of the chemical laboratory in the vicinity of the 
Sir J. J. Hospital. Certain buildings of considerable value stood upon the 
land. The usual inquiry prescribed by the Act was begun and continued 
by the Collector, apparently on the footing that the title to the land as 
well as to the buildings was in the claimant-respondent, Esufali Salebhai ; 
but on 29th June 1904 in the course of the inquiry, the Government 
Solicitor, appearing in what he described as “ a new attitude,” set up the 
contention that the land was entirely the property of Government and 
was held by the respondent on sufferance only. The Collector proceeded 
with his inquiry and dealt with this disputed question of title. In the 
end he found, for reasons stated, that the respondent '* is thus only a 
tenant of Government on sufferance, and, Government having through 
their Solicitor given him notice to quit or deliver up possession of the land 
under acquisition (Ex. No. 14), which notice has already expired, is en- 
titled to compensation for buildings only, which I accordingly grant.” 

The Collector found that the amount of compensation due in respect of 
the buildings was Rs. 41,693-2-2, which sum he awarded to the respon- 
dent. The compensation due in respect of the land was estimated by 
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bha Oolleobor ab a libble over R^. 2 lakhs, bub. of oourse. no parb o! bhis 
sucn was awarded to the rebpondent, as bbe land was, in the Colleotor's 
view, the property of Government. The respondent, being dissatisfied 
with this decision; claimed a reference to the High Court on the 
grounds (l) that the amount of compensation awarded for land 
and buildings was inadequate, and (2) that Government [633} were 
nob entitled to the full value of the land. The reference was heard 
by Maoieod, J., who altered the Colleotor’s figure for the compen- 
sation due for both land and buildings from Rs. 2,36.438 to Rs. 
2,35,264-7-l pliAS 15 per cent, (or compulsory acquisition and awarded 
this entire sum bo the respondent. This the learned Judge did though he 
held that neither he nor the Collector had jurisdiction to determme the 
question of title between Government and the respondent. The result, 
therefore, is that the respondent gets the large sum of Rs. 2 lakhs on a 
claim which the learned Judge declined to adjudicate upon and which the 
Collector decided in favour of Government ; in other words, Mr. Justice 
Maoieod was of opinion that, even if Government were the owners of bhis 
land, the large compensation due for its acquisition must none the less be 
handed over to the respondent. This result may, I think, be safely des- 
cribed as startling on the face of it ; and it seems clear from the judgment 
that the learned Judge accepted it only because he conceived himself to 
have no means of avoiding it upon the language of the Act. That is the 
sole ground upon which the decision is sought to be justified in appeal, 
and it is manifest that upon no lower ground can it be supported. Mr. 
Jardine's argument was that if, owing bo faulty draftsmanship or other 
defect of the Act, its plain effect is as the Court below held, then his 
ohent is entitled to take advantage of this oiroumstanoe. That, no doubt, 
is so ; but the conclusion is one which the Court will be astute to avoid, if 
that can be done with due regard to the words of the statute. .For we 
must nob lightly attribute to the legislature the intention of working in- 
justice by taking away A.'s property and giving it to B. ; in this case 
taking away what, on the argument, is Government’s property and giving 
it or its value to the respondent. The object of the Land Acquisition Act 
is to empower Government compulsorily to acquire land on payment of 
due compensation to the persons dispossessed, and compensation, as I 
Understand it here, means indemnity for monetary loss suffered. It would 
be strange, indeed, if the result of such an Act were that a person from 
whom certain buildings were acquired was entitled not [6S4] only to 
receive compensation for his buildings acquired but to put into his pocket 
a very large sum of money in respect of land which cx hypoih6f.i belonged 
to somebody else ; that is, in substance, to take away one man's property 
and give it to another, and the name for a process of that sort is oeitainly 
not compensation, If, then, that is the apparent effect of the statute, we 
must proceed to consider whether it is its real effect, and in so considering 
we must apply the recognised rules of construction adapted to such a case. 
Those rules are stated by Maxwell in the following words : — “ Where 
the language of a statute," says that learned author, " in its ordinary 
meaning and grammatical construction leads to a manifest contradiction 
of the apparent purpose of the enactment, or to seme inoonvenienoe or 
absurdity, hardship, or injustice, piesumably nob intended, a oonstruotion 
may be put upon it which modifies the meaning of the words and even 
the structure of the sonbenoo," This passage, for which ample authorities 
Brv sited m the text, is adduced merely to illustrate the lengths to which 
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the Oonrii is entibled to go in such oases ; here, I think, it is not neoagsatv 
lor us to go nearly so far. ^ 

For upon what grounds are we asked to take this severely technical 
view o the provisions of the Act ? Stated briefly, the argument is that 
under the Act, Government cannot acquire what is already their own pro’ 
perty; that the land here being Government’s, Government are not 
persons interested” within the meaning of section 3 (5); that when 
once the compensation due for the whole property, land and buildings 

has been ascertained, that whole sum must be awarded to the claimant or’ 
If are several claimants, must be apportioned among the claimants • 
and that, since Government were not persons interested ” or claimants’ 
the only claimant before the Court was this respondent, who conse- 
qently was entitled to receive the whole oomtensation, even though 
Government were in fact the owners of the land. That was the view 
which found favour with Macleod. J., and which, on that ground alone. 

IS entitled to great respect : for. in the decision of references under this 
particular Act and in the administration of the Act generally, that learned 

itaqIi T knowledge and experience to which 1 can make no claim. 

LOaoj Ihave, however, indicated why. in my view, the conclusion to 
Whioh he felt himself compelled to come cannot be accepted unless it be 
imperatively required by the Act ; and to those reasons may be added this 
consideration that, if the lower Court’s reading of the Act is right, then 
Government could never acquire any parcel of land in which they them- 
Belves had any interest, great or small, for that interest would go for 
nothing, Mr. Jardine admits that this would be a necessary oonsequenoe 
and suggest^ that, in order to remove the difEouUy. Government would 
have first to sell their own interest so as to render the land a fit object 
for the operation of the Act. It appears to me that this comes very near 
to being a reduciio ad absurdum of the case for the respondent, for it 
IS surely unreasonable to hold that if Government are minded to acquire a 
parcel of land in which they already hold, say, nine-tenths of the entire 
interest, they must begin by selling the nine-tenths in order to acquire 
the entirety, and that though the entirety is acquired by nothing more or 
mss than a forced sale to Government under the provisions of this Act. 
For the purposes of the present argument it is, of course, assumed that 
Government are the owners of the land here, and the foregoing considera- 
tions seem to me strongly to suggest that, in those oiroumstanoes. the 
respondent can. under the Act, found no claim to the value of the land. 

In Bombay Improvement Trust v. Jalbhoy (1) following Collector of 
Belgaum v. Bhimrao (2), I expressed the opinion that the Act contem- 
plates an inquiry to ascertain the value of the land itself considered as if 
all interests combined to sell ; and I see no reason at present to alter that 
opinion as to the general scheme of the Act. It is, however, admitted 
that the point now before us was not decided in Jalbhoy's case, but is res 
yitegra for our decision now. As seems bo be conceded on all hands, the 
draftsmanship of the Act has hardly stood the strain of the severe in- 
vestigation which its provisions have undergone in this Court in recent 
years, and it is probably true that the form of procedure prescribed is not 
easy to adapt to cases of any great complication. But if we except 
certain matters of indirect inference [636] from the form of procedure, 
there is nothing in the Act which excludes from its operation cases where 
Government hold some interest in the land to be acquired, while the 
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extreme frequency of such oases forbids the theory that they were 
omitted per tncuriam. And as to the argument that in suoh cases the 
Collector would be acquiring, not the land itself, but the separate interest 
in the land, which the Act does not authorize, I think that that is open 
to this answer. The procedure laid down in the Act is so laid down as 
being appropriate to the apecial case which is considered in the Act, i, 
the case where the complete interests are owned privately. But that 
special case is, as I understand it, singled out by the legislature as the 
norm or type with the intent that in other oases which only partially 
conform to the type the procedure should be followed in so far as it is 
appropriate, not that such oasts should be excluded from the Act because 
they do nob wholly conform to the typo. In other words Government, as 
it seems to me, are not debarred from acquiring and paying for the only 
outstanding inbetesta merely because the Act, which primarily eontem- 
plabes all interests as hold outside Government, direcis that the entire 
compensation based upon the market value of the whole land, must bo dis- 
tributed among the claimants. In suoh oiioumstanoes, as it appears to me, 
there is no insuperable objection bo adapting the prooeaure to the case on 
the footing that the outstanding interests, which are the only things to 
be acquired, are the only things to be paid for. There may be some 
difficulty in harmonising his view with seme of the procedure sections of 
the Aob, but bearing in mind the particular purposes for which that pro- 
cedure seems to have been designed, 1 think the dilTiculty is immeasurably 
Smaller than that which confronts us on the counter-consbruotion ; for, on 
that construction, as 1 have tried bo show, the enactment is fertile nob 
only of grave inconvenience, but of positive injustice. 


On the other hand, all serious difficulty is removed if once it be con- 
ceded that the combined interests held apart from Government are in 
such a case as this the " land ” to be acquired within the meaning of 
section 3 of the Act, and, in my opinion, there is nothing in the Act or the 
decisions which pro- [hij7} hibibs the adoption of this view in the 
state of facts now before us. In this view the only things acquired from 
the respondent were the bui dings, and they are " land " within the 
definition in the Act. For thoso reasons 1 am of opinion that Mr. Justice 
Maoleod’s decree should bo varied by di'^ohaiging so much of it as awards 
to the respondent the value of the laud. As to the manner in which tbia 
last question should now be dealt with, it is probable that, as the learned 
Judge observed, the procedure adopted by the Collector was irregular ; but 
the question before us is, not so much what orders the Collector ought to 
have passed on the subject, as what order wo ought to pass now that in 
fact the controversy as to title has beau placed before the Court, and the 
parties have incurred all the costs inoidontal to getting their ovidenoe 
fully upon the Court's record. It is dear that to set aside the elaborate 
inquiry which the learned Judge has already made, would benefit nobody, 
and would merely entail further costs in time and money to both the 
parties, who are anxious to obtain a decision on the ovidenoe already judi- 
cially recorded, I think, theiefore, that our ba'^t course is not to interfere 
with the enquity made, aud 1 should have been glad if I could have seen 
my way to sut;g6stiug that this Appeal Court should now decide the ques- 
tion. Bub as the decision must, at lea'^t to some extent, depend upon the 
appreciation of oral evidence, I oonoelvo that the proper course is to 
remand the case for a decision to the lower Court under 0. Xlil, r. S3, 
The issues which remain for decision will be these • 
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(2) To whai oompen^aWon is he enbibled in respaob of that interest ? 

Upon these grounds I agree with the order proposed by my learned Ob'S'NAH 
colleague. 3 ^3 loaiuou 

Attorney for Government -.—Bowen. mbT'- 

Attorney for respondent r-Mesers. Nanw & Co. I.®' 621=1J 
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Fatmabai, Petitioner, v. Dossabhoy Eustomji Umrigab 

AND OTHERS, Respondents."^ 

[3rd December, 1909.] 

Apphcaiion to me as pauper— pisquali/ication-Subjecl-matter of suit— Cause o 

actton-Civil Procedure Code (Ac< I' of 1908), Order XXXllI, rules 1, 2 anil 
A mortgagor applied for permiadon to matitute a aoit aa a pauper for th 

•* r ‘ ® property by the mortgagee, wi-h a: 

alternative olaim for dimagea The mortgagee, admitting there waa a aurplu 

fn/r-r ‘'f mortgage-debt had been » tiaOed, paid Ra. 10 

into Court, and contended that tbe applicant waa not a pauper, and further tha 
the applicant disclosed no cause of aoiion. 


lleU that the applicant waa a “pauper” within the meaning of the Br- 

planation to Order XXXIH. rule 1, of iha Civil Procedure Code (Act V of 1908) 

but that the allegations contained in the application did not diaoloso a oauie 
of action. 


Bwarlianath v- MaiJiavrav (1) not followed. 

[Fol. 72 I, 0, 224=47 B^m. 523; Bef. 75 I. 0. 993.] 

This Wfts an application by one Fatmabai for leave to sue as a pauper 

under Order XXXill of the Civil Procedure Code. In her petition she 

alleged that she had mortgaged certain property with the first respondent, 
and that the latter, acting fraudulently and oollusively, had sold the pro- 
perty to the second respondent at a grossly inadequate price. She, there- 
fore, prayed that the said sale should be set aside, and in the alternative 
claimed damages. The first respondent admitted that the sale proceeds 
left a surplus due to the applicant after the satisfaction of the mortgage- 
debt, and paid into Court a sum of Rs. 101. He then contended that the 
applicant, inasmuch as she was entitled to Es. 101, was not a pauper 
within the meaning of the Order, and further that her petition disclosed 
no cause of action. The Prothonotary, following the case of Dwarkanath 
y. Madhavrav (1), rejected the application, and the question wae, at the 
instance of the applicant, referred to the Judge in Chambers under rule 82 
of the High Court, Macleod, J., adjourned the matter into Court, 

[639] Robertson showed cause for the respondents. 

Bapiista appeared in support of tbe application. 

Macleod, J.; — The applicant presented this application to the 
Prothonotary under Order XXXIII of the Civil Procedure Code for leave 
to sue as a pauper. Under rule 2 her application was bound to contain 
all the particulars required in regard to plaints in suits, and was therefore 

• Faupee Petition No. 17 of 1909. 

U) (1886; 10 Bom. 207. 
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bound tio show a cause of action. Under rule 5. the Court shall rejeob an 
appl’oation for permission to sue as a pauper inter alia when the applicant 
is not a pauper or when his allegations do not show a cause of action. 

The propo'^ed suit was to set aside a sale to the second respondent 

effected by the first respondent as mortgagee. The applicant as the mort- 

81 B. 638=8 gagor alleged that the mortgagee had not properly advertised the sale and 
I. 0. 6B8=»12 acted in collusion with the purchaser. The first respondent admitted 

that there was a surplus due to the applicant after the amount due on the 
mortgage had been satisfied and paid into Court Rs. 101. He then con* 
tended fl) that the application disclosed no cause of action ; and (2) that 
the applicant, being entitled to the sum of Rs. 101 paid-in the Court, was 

not a pauper. a i. lu 

The Prothonotary rejected the application on the ground that the 

applicant was entitled to Rs. 101, following the decision in Dwarkanath v. 

Madhavrav (1). .rr. i_ -o i 

The applicant then applied, under rule 82 of the High Court Rules, 

for the matter to be adjourned to the Judge in Chambers and it came on 

for argument before me. 

With all due reepeot to the learned Judge who decided the case of 
Dtcarkanaih v. Madhavrav (1). I am of opinion that bis decision should 
not be followed ; otherwise, whenever an application for permission to sue 
as pauper is made the respondent can always get the application rejected 
by paying into Court Rs. 100 out of the amount claimed. 

In construing an explanation to a section or rule it is necessary to 
refer to the section or rule itself. No doubt, in rule 5 («) reference is made 
to the 'propo'^ed* suit, whereas in the explana- [640] tion to rule 1 the 
word ‘proposed* has not been inserted. It is also clear that at the time 
an application is presented there is no suit in existence. But the only 
Suit that can be referred to in the explanation to rule 1 is the suit which 
may be instituted under the rule, and to put any other interpretation on 
the term ‘ the suit’ would make it meaningless. The words ‘ such suit * in 
the first part of the explanation clearly refer to the suit which may be 
instituted by a pauper as soon as his application to sue as a pauper has 
been accepted. Ae a matter of drafting, it was not necessary to use the 
word ‘suoh’ a second time. There was. therefore, no necessity to use. the 
word ' proposed ’ in the explanation, though it was necessary in rule 5 (e). 
However, on the first ground which was not decided by the Prothonotary, 
I think the application must be rejected as the allegations contained there- 
in do not show a can've of action. But the rejection will be without pre- 
judice to tho applicant’s right to make another application which does 
show a cause of action. She must, however, as a condition preoedent, pay 
the respondents’ costs of opposing this application. 

Attorneys for the petitioner : — Messrs. Jehangir, Mehta and Sow/*. 
Attorneys for the respondents : — Messrs. MuUa ani Mulla, 


(1) (1886) 10 Bom. 907. 

m 
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ORTaiT^AIi OIVIL. 

Before Sir Basil Scott, Kt, Chief Justice, and Mr. Justice Batchelor. 
Baptth PioHAPJT FmM.n ANDf)THFRg Appellants and Plnintiffs, 

V. The Clan Ta^v, -amfr^, LiMrTED, and others, 

Defendants and Respondents.^ 
r28fch February, 1910.] 

Stopppae in trarisitu— fJeMination of ooodn^ Duration of transit— Pledgee of 
hiXloflndina — Measure of damages — Sale of Goods Act f56 and Vic., c. 71), 
sections 45 and. 47. 

Tb© a Rombav firm, imported hardware goods from M. & To. of 

Manf'begter for q^T© on ©ommission, the buniPesa being carried on and finanopd 
in the followtQg manner M & Co., on shipping the goods, haaied ocer 
the complete «h?nning dommeotq to B, and received from him an advance of fi5 
Percent nf the invoino nrioe. B then handed over the shipping documents to 
the National B^uk of India in England, and himeelf received a similar advance 
bv drawing on a credit onened with the Bank hy the pHintifia. The B»nk then 
forwarded the shinning doonments to India, where thev wem handed over to 
the Dlaintiffq in exchange for trust receipt the pUintifis becoming responsible 
to the Bank for any short fall in the advance" made to B. 

On 19th February 19^7 M. & Ho. oonfraofed to purchase from L. & Co. 
2B0 boxoq of tin pUtee. delivery to be F. 0. B. Newport in four or five w^eks 
after date. On O'ith Febru'>rv M. & Co. wrote to L & Co- enclosing inatruo* 
tions and marks for flhipment of the 950 boxes to Bombay, and on 2nd Vlrfroh 
requested them to 'nrw-jfd the good" to W. & Oo. at Newport in time for ship- 
ment in B. B. Clan Maole^d for Bombay. On 2l8t March L. & Co. enclosed to 
M & rj'i an invoice for 900 boxes and on 9'^th ^laroh another invoice for the 
remaining 50 hores, the material part of the invoice in each case b^ing “ No 
claim oonoerniog these goods can be reo‘'gnt7ed unless made within fifteen 
davs from delivery to Messrs. W. & Co„ Newport, for shipment on your 
aooonnt.’* 


The 950 boxes were put on board the steame- Vy W. & Co as the agsots of 
li A Co , hut in obtaining a I'iB of lading for 500 boxes (including the 250 in 
questicnl W Sc Oo acted as the agents of M & Oc 


The steamer left Newport on 4th April. Following the us'-al course of busi- 
ness as above desc-ibed.M & Oo. handed over to B the shipping doourr ents 
relating to the 5^0 box-s and obtained an advance of £255-5-? being fi5 cer 
oeot. of the invoice valueV B. on the fitb April, obtaired a similar *»dvanoe 
from the Bank On the same dav M. & Co. suspended payment, and on ^th 
April . & Po./aq unpaid vendors of ^50 boxes, notified the steamship owners, 

the first defendants, to stop these goods in transit. 

TheR. S, man Maolpofl arrved in Bombay ’’I” 

ladin? which had h«.n duly handed oyer by the Bank to the pUmt fl on 29th 

April, wae in due eouriie nresented hv the latter. They nrde’r for the 

of the etop put on the 9,-in boxea, acd were ofiered a delivery o"’." ‘^e 

remaining 9sn alone. Ttiie thev declined, tefue.ng 

fnllpavment of the advance or the fll ‘‘‘® 

the nlaintifla repaid the Bonk the amount of the advance, and the tru. t receipt 
of 29th April was duly cancelled. 

On the plaintiffs- subsequently suing the steamship owners and their agents 
for damages. 

Held, that the transit did not cea->e at Newport, and L. & Co. were entitled 
to stop the goods after they had started for Bombay. 

Fx-porfe Oolding Davis Sc Co. (11 followed. 


•Original Suit No, P66 of 1908. 
Appeal No. 27"oi 1909. ' 

(1) (1880) 18 Ch. D. 698. 
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[64^>] UeU, farthM. that the plaiatiSs were, after 99th -Jiiae,^oa whioh date 

they had fulfilled their obligatioQfl to tQe Baak.— pledgees for value of the bill 
of lading, if iadead they d»d Qotoooupy thit paeitioa from iQth April, being 
trauafeceefl of the Bank'e rights in tespoob of the advaaoe ai agaiaa* the delea- 

dantfl. 

Held, further, that the plaintiffe were entitled to join both defendanti in th« 
suit. 

The utmost benefit wbioh the defendants were entitled to obtain from the 
position of L & Co. as sureties [so. to the plaintiffs for the advance mads by 
the latter to M & Go.J was the right to the aeourity of the 950 boxes which they 

were willing from the outset should be reoeived by the plaintifli Tne 

pUiQtifis by refusing to bake delivery of the 250 boxes had omitted to do an aot 
whioh their duty to the auiaty required them to dJ, and to the extent to whioh 
that omisaion had taauUad in loss, the surety was disohatgad. 

In re WetlBinthua (1) disouased. 

In and prior bo bhe year 1907 the plaintiffs carried on the business of 
importing hardware into Bombay for sale on oommiesion. Among bhelr 
constituents in England were Mdlerson & Go. of ManohesGer. The 
course of business followed by the parties and bhe arrangements by which 
Millersop & Go. were financed were as follows. Millerson & Go. on ship, 
ping goods handed over the complete shipping documents to one Bloch, 
and received from him an advance of 65 per cent, of the Lnvoioa price of 
bhe goods. The business was at the risk of Millerson & Go. who were res- 
ponsible to Bloch for any short fall resulting from the goods realising less 
than the amount advanced. Bloch’s commission, in consideration of hii 
financing the business and bringing Millerson & Go. into direct communi- 
cation with the plaintiffs in India, was 3i per cent, on the invoice value 
of the goods. Bloch then handed over the shipping documents to the 
National Bank of India m England, and himself received an advance of a 
similar amount by drawing on a credit opened with the Bank by 
the plaintiffs. The shipping documents were then forwarded by the 
Bank to their Bombay branch and handed over to the plaintiffs in 
exchange for a trust receipt, under which the plaintiffs became 
absolutely responsible to the Bank for any shortfall in the advances made 
to Bloch. The plaintiffs then realised the goods at the best price 
obtainable, and rendered account sales for the same. If any short fall 
[643] resulted on realisation the plaintiffs held Millerson & Co. In ths 
first instance, and, in default of them, Bloch as guarantor liable to make 
good to them bhe amount of the advance. By a contract dated 12ih 
February 1907 Lloyd & Co., sold to Millerson & Co., 250 boxes of tin 
plates, the teims of ihe contract providing for delivery F. O. B. Newport 
in four or five weeks from date and payment less 4 per cent, discount in 
fourteen days. In p letter of 26bh February Millerson & Co., gave instruc- 
tions to Lloyd & Co. and enclosed marks for shipment of the goods to 
Bombay, and in a subsequent letter of 2nd March instructed them to for- 
ward the goods to 'Wbittingham &. Co., at Newport in time for shipment to 
Bombay in S. S. Clau Maoleod. An invoice for 200 boxes was sent by 
Lloyd & Go, to Millerson & Co., on 2ist March and a further invoice for 
the remaining 50 boxes on 27th March. The material parts in each iuvoioe 
wore:— 

** No claim ooDoerninf thoH goodi can be leoogniMd'aDluB made withim fifteam 
trom delivery.** 

'*P. 0. B. Newport.'^ 

(1) Ad.S17. 
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ToMeaars. hittingham & Oo., for ehipmaot on your aocjount " 

Whitibingham & Go., aobing as ageaos of Lloyd & Go., pub liho goods c, oa 

on board, butt they obtamad the bill of lading (wbiob relatied to a total ^ ' 

consignment of 500 boxes) as agents of Milier=oa & wo. Toe S S Gian OsiGinad 
M aoleod left Newport on 4tli April lb07, and on tne following day Miller- 

Son & Go. handed Bloon the snipping documents, and, according to tne o. n 

usual course of nusiness, requested an advance of £255-0-2, being 65 per L C 650=12 
cent, of the invoice price. This advance was duly made, and on bth April Bom. L. B. 
iJlooh handed the documents to the National Bank and himseif received an 663. 
advance of a similar amount. The Bank thereupon forwarded the docu- 
ments to India, and handed them over to the plaintiSs in exchange for a 
trust receipt dated 296h April 1907. 

Meanwhile, on the same day on which the Bank had made the 
advance to Bloch, Millerson & Go., suspended payment and called a meet- 
ing of their creditors for 12bh April. On 9th April Lloyd & Go gave notice 
to the owners of the S. S. Gian Maoleod to stop the 250 boxes of which 
M0y 'Were bho unpaid vendors. £6a4j This notice was oomoiunioated bo 
Bombay, and when on the arrival of the steamer the plaintitls presented 
the bill of lading they were informed by the shipowners' agents of the 
Stop put upon the goods and were offered a delivery order for the remain- 
tog 260 boxes alone. This they refused bo accept, demanding either 
delivery of the whole consignment or payment in full of the advance. On 
29bh June 1907 the plaintiffs repaid to the Bank the amount due on 
account of the advance and innerest, and the trust receipt of 29th April 
Was duly cancelled. On 5oh May 190d this suit was filed, against the ship- 
owners and Messrs. Finlay Muir & Co., their agents, for the recovery of 
£255-6-y with interest. The suit came before Mr. Justice Maoleod, and 
was dismissed with costs, the learned Judge holding {inter alta) that Lloyd 
& Co. were the unpaid vendors and the goods were in transit when the 
notice to stop was received ; that the plaintiffs had no cause of action 
against the second defendants; that the tranefer to the plaintifls of the 
bill of lading was not by way of pledge or other disposition of value ; and 
fcbat in any event the plaintiffs were bound to exhaust their other securities 
before proceeding against the goods stopped. 

The plaintiffs appealed. 

Strangman (Advocate General), with Inverarity and Cohent for the 
appellants. 

The reasons of the learned Judge for holding that the second defen- 
dants were wrongly joined are not apparent. They refused to give up the 
goods, and It is immaterial that they were agents acting on the instructions 
of their principals; Granch v. White (l) and Davies v. Vernon (2). An agent 
who converts goods under orders from his principal is liable for the con- 
version severally and jointly with the principal. The goods in question, 
after being placed on board the ship at Newport, ceased to be in transit 
from Lloyd to Millereon. The cootraod contained the provisiou that 
delivery was to be F. O. B. at Newport and that payment was to be made 
fourteen days alter delivery. The notice requiring claims to be made 
within fifteen days of delivery [646] at Newport is also significant. The 
bill of lading was made out in the name of Millerson and not Lloyd, 
and included goods which were not Lloyd s. Delivery was thus clearly 
given to Millerson at Newport. If Whitbingbam & Co. were acting 
ag ents of Lloyd, they were doing so only for the purpose of giving 

(1) (1886) 1 Bing H. 0. 4U. (2) (1844) 6 Q. B. 448. 
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delivery bo Millersoa on the sbeamer naoaed by Millerson. The ease 
is on all tours with Gowasiee v. Thompson U)i where, albhough, as 
hero, the seller had puti bhe goods on board, they were held bo be 
uo ‘Oijgor m biansitj. riee also 8ckoism>ins v. Lancashire and Yorkshire 
iiailioay Co, and Ex parte Mtlcs (3). lb is nob dispubed bhab 
Muioroou pledged bhe goods bo Biooh and bhab Bloch pledged bhem 
bo bhe bank. It ib is argued bhab bhe Bank book bhe pledge on bheir own 
acoounb and nob on bhe plainbitls, bhen by delivery in exchange for bhe 
brush reoeipb they transferred bo bhe plaintiffs all bheir rights as pledgees. 
Thus bhe goods covered by bhe bill of lading were specifically pledged bo 
bhe plaiidiiff^i and apart from bhe queebion of duration of transit they 
were eubicled bo receive from bhe defendants either bhe goods or bheir 
invoice value or the sum for which they were pledged. With regard bo 
marshaliiDg the deteudanbs are clearly nob enbibied bo pub forward any 
claim. The doctrine ot marshalling only applies to securities wibhm the 
ooubroi of the Court : see Webb v. bmuh Uh Further, bhe point was nob 
raibod in the written statement, and &hd plaintiffs’ position with regard bo 
bhe goods must have changed between bhe dt^te of bhe arrival of bhe ship 
and the time when bne point was taken. 

liobeTtson, with Lowndes, tor the respondents. 

The master of the Clan Maoleod received bhe goods merely as oarrier 
to Millerson. The goods were sola F, O. B., but transit did nob end bill 
the torminatiOQ of the voyage. Jjioyd had marked the goods for Bombay 
and the snip was bound tot Bombay : see Berndtson v. Btrang l,5J, The 
case oi Oowasjee V, Ihompson U) is nob really a case of stoppage »ti 
transicii at all. The ca^e turned on bhe point that bhe goods had been 
pain tor. So in [b46j Ex paiie Mites ^6) the tacts wore such as bo show 
that the transit ended on shore. Tue oases of betheU y. OLark 
Berridtso 7 h y. Stiang and parte liosevear China (Jiay Co. [fi) all 




show that it does not matter whether NVnivtingham & Co. took oub Ibe 
bill of lading as Milloison’s agent or not. bee also as to duration ot 
bransib Jaokson v. Nicnot ^^), Bpaldiny v. Ending UU) ana Kertip V. Falk 
(‘1). Again, the plaintiffs were only lactors, aotioona fide pledgees lor value. 
In any case they were not pledgees bill ‘-syth June in07. The deteudanbs 
can claim bhe right bo marshal. And this right extends nob only bo the 
other 250 oases out bo ail other goods of Biooh s whioh are in bhe plain* 
biff’s possession: sqq in re Wesuinthus ({2}. IV'efcy v. bmitA(4) has no 
relation bo this case. ^Vhen bao shipmaster receives notioe to sbopihe is 

bound to deliver to the unpaid vendor: bale of Goods Act, section 46 12). 
See also The Tigress (13). 

Strangman in repiy cited Kenial v. Marshall Stevens & Co. (U), Ex 

parte Uibbes U5), in re \i%nkfiela (16) and taHn v. tockett's Brutol 
Channel Steam taoket Company Ltd. (17). 

ScoiT, C. J. : The hrst question which has been argued in this o asv 
is whether at the time when Lloyd & Co. gave a notice bo bhe “Clan 


(1) (1845) 8 Moo. I. A. 422. 

(2) il8'-7) h. R. 2Ch. *'82. 
(Si 11^85) 16 Q. B. D.B9. 

(4) (18S6) 80 Uh. D. 192, 

(6) il86i) h. R. 4 Eq. 481. 
(6' 0885) 16 Q B. }\ 89 

(7) (1883) 20 Q B. D 616. 

(8) [187 9] li ChuD. 660. 

(9) (1989; 6 Bisg. N. 0. 608. 


(10) (1848) 6 B«v. 876. 

(11) ( 1882 ) 7 A, 0. 67a. 

(12) (1888) 6 Ad. 617. 
il8i (1863) Bili. J.Ad. 97 
(14) (18^8) 11 Q. B. l\ 86$. 
(16) [1876] 1 Ch. D, 101. 

(16) [roOij P. 42. 

(17) [1&89j IQ. B, 648. 
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sr;‘sr.:f, “““ — «"o“i=oJ 

was SdVm England ltd tt IS Li “"f ^ & Co. — 

be decided according bo the law of En^tur /*c® 66 ® 0 -« 

^Secbion 45 (1) of the Sale of Goods Act. 1893. is as follows :- B°ontW 

delivGred to T et '^laud L^'wlter orLhec'T i*^'^® '‘'“® when they are 

t6«] purpose of tranemiseion to the bu7er until or ouetodier for the 

behalL takes delivery of them from such" ca’rrier or otbe^b^L;e°LluBtXr‘'' ° 

subjelb ' “ codification of the case law of England upon the 

of £ctd“ -tSLtS of iLlllI 'fcl 

whSTsO «e theLxTs S tSe'lendorrgIvi nttilethotld* be^sJ‘'' { 

tn transttu on the 9bh April 1907. 

,,.,rd r^di^y 7ho" ifbo’ fTb'* N * '?• 

.“df™ - »' ■»“ Vir^t 

es foi?oVst- ^ Lloyd & Co. 

Bomb^*™We^haTe reef ‘“sttuotiona and rnarka for our shipment to 

that the goods were ton llt^ ? u°“ Whntingham's agents, who tell us 

inatanf « were too late to be shipped on the boat leaving Newport on the 26th 

lo yof We and given marks^Lme as we gite 

in March kiociT Newport sails the third week 

roh, kmaiy have our oruec ready lor this boat and oblige.” 

* 1,0 *‘*^u“*’ appended a diagram of the mark to be nut unon 

pad t^Bomba^ * ^°' indicated that the cases were to be ship- 

Co. & Co. again wrote bo Lloyd & 

neit steamer.! received notice from Messrs. W. M. Whittingham that the 

Kindiv fnrxJ Bombay 13 the* Olan Maoleod ” closing on 'the SOth inst 

y orward goods to them in time for a shipment by this steamer and oblige.” 

*>*10 21sb of March 1907, Lloyd & Co. enclosed bo Millerson & Co 

’’^® contracted for, of which the mate-’ 

rial parts are as follows :— 

davi''f,n™°i!i“ «»8S6 goods can be recognised unless made within aiteen 

your “• Whittingham & Co.. Newport, for shi^ment on 

[648] That was followed on 27th March by an invoice in the same 

oonTraobed lor *° remaining to make up the total amonnt 

Messrs. Whittingham & Co. were the agents of Lloyd & Co. for the 
purpose of putting the 250 boxes upon the steamer under the contract for 
aeliyery F. O. B. and they were paid by Lloyd & Co. for that service It 
however, not disputed that Whittingham & Co. also did some work for 
idfllerson & Co. for they obtained from the agents of the steamer the bill 
Or tadmg above referred bo relating to the 250 boxes iupplied by Lloyd & 
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Co. an(i 250 belonging bo MiUerson & Co. received from obher suppliers. 
Under bbe^o circum'^taafjos fcbe appellantjs contend fchab bbe transit from 
Lloid & Co. to tlm buyur ended at Newport, the place designated in the 
contract for delivery ; altbougb Bombay had been niontioned subsequently 
to the sellers being the ultimate destination of the goods, it is urged 
that the bill of lading ^hows clt-arly that the goods had reached the bands 
of an arent oo buhaU ol bbe buyers who was required to do something on 
aoooui.t of tbo buyers in order bo forward them to their ultimate destina- 
tion, that it cannot be said that in obtaining the bill of lading Whitting- 
hams’ soivant was the agent of tbo sellers inasmuch as the bill of lading 
related to 250 boxes with which the sellers weie in no way oonoerned. 
Reliance is also placed upon the clause in bbe invoice that no claim con- 
cerning these goods can be recognised unless made within fifteen days 
from dcliveiy, that is, from delivery at Newport, and it is said that the 
sellers cannot be allowed to say that all their obligations end within 
fifteen days from delivery at Newport if for the purpose of transit the 
place of delivery is to bo taken to be Bombay. With regard to this 
clause in tbo invoice it is to be observed that it is no part of the contract. 
It is a warning of a kind which sellers often put in bills and invoices but 
it does not follow that it is anything more than a bruium fulrjien> If this 
clause is oliminated from consideration it is difficult to find any point re- 
lied upnn by the appellants which was not also present in the case of Ex 
parteQoilinq Davm an-i. Go. (l), a case which bears a singularly close re- 
semblanoo to that [649] which we have now under oonsideraMon so far as 
the question of transit is concerned. There the oontiaot was made between 
the suppliers and their hu\ors for delivery of 100 drums per month ; ship- 
ment F. O. B. Liverpool, and the buyers actually had a branch at Liver- 
pool. After the contract was made, the buyers’ Liverpool branch send in- 
sbruobions to the suppliers to phip 100 drums on board a named ship for 
New York then lying at Liverpool. The goods wore accordingly shipped 
by tho suppliers. The wharfiugor’s receipts stated that they were 
received for shipment on board tho ship on account of buyers at 
Liverpool. That receipt was handed to the shipping brokers of the 
ship who then procured the signature of the master of the ship to 
the bill of lading, the bill of lading stated that the goods were 
shipped by Taylorn and Son^^, who wore buyers from the original buyers 
to be delivered unto order or to assiens at Now York. The original buyers 
having suspended payment the suppliers served a notice of stoppage in 
transitu on the ma^^tar of the ship, tho ship’s agents and the brokers for 
the ship. The Registrar in Bankruptcy hold that the notice was of no 
effect, on tho ground that, the bill of lading being the name of sub-pur- 
chasers the property in the goods was transferred to them, and the 
(ransiliis was at an end as between the suppliers, and tho original buyersi 
when tho goods wore placed on board and tho bill of lading was made out. 
An appeal was preferred and it was argued for the respondents that what 
took place was equivalent to a delivery of tho goods to the original buyers 
at Liverrool and a sending of tho goods on a new and that the 

signing of the bill of lading by shipma'^tor in favour of tho sub-putohaset 
was a complcto attornment. James, L. J., however, said : 

“ A more tranafor of a bill of lading or any other sale of the goods, tboagh it 
ttausfera tho whole property iu the goods dooa uol cetermiDO tho (raMii/u5. Audit 
fleome to me thkt the goods now in question were olearly m transtiu at the tmis when 
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tilt transaofeion took plaoa bet'vean Knight an-I Sou and Taylor and Sons. They left 
the vendotfl’ warehonse for the purpose of thoic being put oq board a ship which 
waa to deliver them in New York. That transxUit was never alterel and never ceased 

beoause the goods have ainofl been delivered in ^ew York accordingly. There waa a 
continuing from the vendors’ warehouse to New York.” 

[650] Cotifeon, L. Jo said : 

“ The iourney indicated by the contract between the origin?.! vendors and the 
purchasers was still continuing, there bad ^een no now or different jonrney, indicat- 
ed, and that entirely distinguishes t^e case from thit whiah possibly was in the 
mind of the Begist'ar, where on the original purchase oae journe? ha< be^n contem- 
pUtsd, but in oonseiuenoe o' a contract between the oriiinal ourchasec and the sub- 
purchaser he directs that the goods shall go to a different terminus. In suob a case 
of oour"e the right of stoopace tvj transitu Is at an end, b'^oiuso what is dot-e is equi- 
falenbto the original purchaser taking possession of the goods and dealing with them 
by zreans of that possession. It was urged by Mr. Winslow th^t what occurred in 
the present case was equivalent to that, but, in my opinion, that view cannot be 
sustained. I think that what was done had ju^t the same legal effect as if the bill of 
lading had been made out in the name of the original purchasers and had then been 
assigned by them to their Rub-pnroha8e»‘8. There was nothing done by the parohasars 
to alter the destination agreed upon between them and the original vendors, no actual 
taking possession o! the goods, and, in my opinion, there was nothing which can be 
oonsidered as equivalent to their doing that, and then starting the goods as from their 
possession on a different and new voyage.” 

The deoisioQ in fchab case was attacked subsequently on a different 
point, ^but it has never been doubted that the judgments with regard to 
the question whether the transit bad ended were correct. In the subse- 
quent case of Ex phrte Falk (1\ Baggallay, L. J., said : 

“ I desire to add that the doubts wh’oh. in Ex parte Golding Davis & Co., I said 
that I bad entertaioed during the argument turned entirely upon the special oiroum- 
stances of that case, My doubt was whether the go- ds had not been delivered at 
Liverpool to Knight and Bon and then started on a fresh iransifus. Upon oonsidera* 
fciou I was satisffed tbit that was not the right view of the facts.” 

Even if the position of Whittingham & Co. in the present case were 
less equivocal and if they had been employed solely on behalf of the buyer 
and not on bebaU of the sellers it would not be conclusive in favour of 
the appellants’ contention. 

Mr. Justice Mathew in Bethell v. Clark (2) said : 

'■ “ The authorities show that although the fact that a person has been named by 

the buyer to the seller to receive the goods is some evidence, it is by no means con- 
olusive evidence that the receipt by that person is the end of the transit.” 

. [681] For these reasons, we think, that the learned Judge of the 

lower Court was right in holding that the transit did nob cease at Newport 
aud that Lloyd & Co. were entitled to stop the goods as they did after 
they had started on a voyage to Bombay. 

The next question which arises is whether the right of stoppage exer- 
cised by Llovd & Co. is limited by the existence of any rights in the plain- 
tiffs, The proviso to section 47 of the Sale of Goods Act, 1893, is as 
follows 

“ Provided that where a dooummit of title to goods has been lawfully transferred 
to any pergon as buyer or owner of the goods, and that person transfers 'be document 
to a person who takes the document in good faHh and for valuable oon=iderati 9 n, then, 
if snob last mentioned transfer wag by way of sale the unpaid seller’s right of hen (or 
retention) or stoppage f’n is defeated, and if such last mentioned transfer was 

by way of pledge or other disposition for value, the unpaid seller’s right of lien (or reten- 
tion) or stoppage in transitu oan only be exercised aubjeot to the rights of the trana- 
feret.** 


(2) (1887) 19 Q.B.D. 660. 
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If) is to be obflerve(^ tbafj the terms of tbafj provicQ do not ftT'pV to 
the 'aots of the present ease for, h'^re the bill o^ lading has not been 
*' transferred ’* to anv person as huver or owner of the ^nods. It 
issued by the agents of the ship to the huvers and hv them endorced as 
security for advances made. It is, however, we think, Mear that the posi- 
tion of a pledgee of a hill of lading isc^od on hflhalf of the chip to the 
buyer is not worse as against an unpaid seller stopping in transitu than 
the position of a pledgee from a huver of a hdl of lading issued orieinally 
to the sell^'r and transferred by him to the buyer of the goods. Thus in 
Kfimp V. Falk (1\ a case in which the rights of the pledgee of a hill of 
lading were given effect to in prioritv to an unpaid seller stopping t'n 
tramiVi, Lord Blackburn stated that hills of lading were made out wh^oh 
were signed not as is u®ual bv the master but hv the shipowner himself 
and that M^ Kiel fthe huverl got tho=0 hillc of lading. 

The question then is whether the plaintiffs represented any interests 
acquired by way of pledge of the bill of U'^incf. 

[652] The plaintiffs had prior to hnsinesc dealings wifrh one 

Albert Bloch selling goods for him on commission. In Tuiy 190^1, Bloch 
arranged with Millerson S: Oo. a bard'vare oonci^nment hpcinecs to 
Bomhav on terms sot out in his letter of the noth Tnlv 190S. The business 
wa‘^ to be at risk for account and debit of Mdlersop Po. who were to 
consign the goods. Millerson .t Po. were to hand to Blooh oemplete 
shipping documents in exchange for per cent, of the amount of the 
invoice. Should the goods after deducting all oV^argec; realise I esc; than 
the 65 per cent, advanced Millerson & Po. were ton-fund to Blooh anv 

J that might ari-e was to be 

credited to AT.llerson .S: Go. m account, Tn consideration of Bloch nutting 

Millerson & Go. indirect communication with his oonstitpentQ in India 

and of his financing the business hia oomraiscion was to he 3V per oeni 

on the invoice value of the goods to he paid when the advance chould 

Tn-1™ fci!‘ account sales w^ro rendered from 

India the goods would he oharced with the soiling commission, etc . of 

and oa^^ocnarv ino'den^al exnnnca, it, V, ; a>. 6 par oani h»ina 

SrUnd i ■■ 

iTnb I"™ arr.ncod with th. 

p a nb.ff, to finance him and to sail Millaraon Po.’c coo1= Tha terms 

datc^thriSS^of 

tp. "u: "V"'";- ”•» “ 

«.». « Ml,,..... s ro.% ™T..;r ;; ;j: rf"";:,':;.''.',”,;'. "Mr"”""- 

a,no,,nt .La , ’'f in ‘h« 

& no . in tha fi.,t in,tanoa L ^ '• '’iHaraos 

guat.ntae Iheaa friondr • ‘1>e «ame as yot 

upon tho\oodrp*„rnLnL'ia!io'r^f »!' oh»r<e.. intarMh lnontt*( 

for fluanoe oommiasion) anda oommiL**'^ *11 coeds inclTidmg 1 per owl 

all vatna. ’ ®1 P*f cant (inoluding flnaoMi oi 


(1) (18S3) 7 k. a 178. 
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may dLmnS" thia buainaaa to aaoh ameviah and to auoh extent a. we 

(5) The above terms also apply to m>nufaotarera, diteol basiuess to India. 

Theseoona term is important. The plaintiffs’ duty was to realise 
tbe goods and any short fall on realisation in the amount advanced was 
to be made goad to plaintiffs in the first instanoe by Millerson & Co., 
tailing whioh, Blooh was bo make ib good as guaraubor. 

In or^er bo carry oub bhase arrangemenbs bhe plainbiffs arranged wibh 
bheNabional Bank of India in London to finance the oonsigomenbs that 
might be sent bo the plambiffs by MillerfioQ & Go. through Bloch by pay- 
ing bo Blooh 65 par cent, of bhe invoice value of bha goods on his handing 
bo bhe Bank oomplehe shipping documents for bha same, bhe Bank being 
bound bo hand over bhe documents bo bhe plaintiffs’ firm in Bombay 
upon bhe berms existing between them for that class of business and up 
bo the amount of bha cash credit allowed bo them by bha Bank. The 

plaintiffs were also bo be responsible bo bhe Bank for any short fall in bhe 
advances made by them bo Blooh. 
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On the 5bh of April 1907, Millerson & Go. delivered bo Blooh bills of 
lading and invoices for bhe 500 boxes of bin plates already referred to 
shipped by ** Clan Maoleod," bo bha plaintiffs in Bombay and requested 
payment of bhe advance of 65 per cent, upon bhe invoice value amounting 

t bo£255 5-2. On bhe same day Blooh acknowledged bhe receipt of the docu- 
ments and enclosed his cheque for £"155-5-2. That cheque was received 
bv Millerson & Co. on bhe 6bh of April. On the 5bh April Blooh handed 
to the Notional Bank the documents for bhe SOT oases and requested 
payment of a cheque for £255-5-2 being 65 per cent, of blie invoice value. 
A ofaeqne for this amonnt was sent to Blooh on the 6bh of April. On the 
jSame day Millerson & Co. called a meeting of their creditors for bhe 12bh 
of April and on bhe 9bh of April Llovd & Co. notified the first defendants 
to stop [651] the 250 oases supplied by them to Millerson & Co, The 
shipping doonmenbs after being received by bhe Bank were transmitted in 
bhe usual course of business to Bombay and were handed to the plaintiffs 
on the 29th of April in exchange for a trust receipt of that date, whereby 
the plaintiffs undertook in consideration of the Bank handing to them 
the shipping documents held as security for the payment of £ 2 * 15 - 6.2 to 
land, store, and hold the goods until sale, and sell the goods as the agent 
or trustees of the Bank, and until such sale to hold bhe goods and after- 
wards the sale-proceeds thereof as the property of the Bank, and subject 
to the Bank’s security thereon, and to hand the proceeds of sale to the 
Bank advising them in respect of what shipment bhe payment was made, 
so that, they mieht apply the payment to its appropriate advance under- 
taking that the proceeds of the goods should be treated by plaintiffs as 
belonging to the Bank and earmarked as the Bank’s prope^'tv until the 
advance should be fnlly paid and satisfied by the plaintiff®, and the 
plaintiffs undertook that if the goods covered bv the trust receipt should 
not be Sold for cash, or if in the oa^e of any goods delivered aeainct Bazaar 
chits or promissory note®, the Bazaar chits or promissory note®, should not 
be realised in sufficient time to permit of tbe advance being paid pt the 
3ne date to hand to the Bank within sixty days tbe full amonnt of the 
advance money with interest at 7 per cent, running from the 6th of April 
1907 up to the approximate date of arrival of remittance in London, such 
payments to be made in sterling. 
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W 0 enterfiaia no doubti that Bloob wa? the pleagee of the bills of 
lading from Mdlerson in oonsideratiion of the advance of £255*5-2 ; that 
the National Bank were pledgees of the bills of ladine from Bloch ia 
concideration of the advance to Bloch of that sum at the request of, and 
for and on account of, the plaintiffs and that the plaintiffs were the 
holders of the bills of lading under thevr arrangements with the Bank 
being bound to repay to the Bank the full amount of the advance made 
to Bloch by the 29tih of June 1907. There is no question but that the 
plaintiffs fulfilled their obligations to the Bank by handing to them on 
that date a demand draft on London in return for which they received the 
shipping documents together with the [6a6] trust receipt duly cancelled ; 
and they were after that date the pledgees for value of the bill of lading 
if indeed they did not, being the transferees of the Bank's rights in respect 
of the advance of £255*5-2 as against the defendants, occupy that position 
from the 29bh of April. 

The '* Clan Maoleod ” arrived in Bombay on the I3tb of May 
and the plaintiffs duly presented the bill of lading (or the 500 boxes of tin 
plates. The second defendants, however, as agents for the owners stated 
that with reference to the bill of lading they had been asked by Messrs. 
Lloyd & Co, in London to put a stop on 250 boxes marked F.E.L.S, The 
plaintiffs then by tbeir letter of the 15th of May gave the second defen- 
dants the option of either delivering the whole consignment of 500 boxes 
on presentation of the bill of lading or making good to them the amount 
of the advances “paid by them" namely £'355-5-2 on tho'=e goods. The 
second defendants, however, replied that they had been advised to deliver 
250 boxes out of the 500 to Messrs. Glale & Co. and for the balance 
enolossed a deliveiy order to enable the plaintiffs to take delivery. The 
plaintiffs then by their solicitor's letter of the iS^h of May pointed out 
that they had made an advance upon the whole of the 500 box 0 > constitut- 
ing the ooD'^ignment and the bill of lading, for all those boxes were 
assigned to them by way of pledge; that the advance was made in good 
faith ; and that Lloyd & Co. were not entitled even though they might be 
unpaid vendors to stop the goods in transit except on payment or tender 
bo the plaintiffs of the advance which had been made. The only reply 
from the second defendants was that they had given the plaintiffs a delivery 
order for 250 boxes out of the consignment under instructions from the 
owners of the steamer and beyond that they were not prepared to accept 
any responsibility. The plaintiffs having declined to accept anything but 
the full payment of the advance or the full amount of the goods mentioned 
in the bill of lading, the ‘J50 boxes, which were nob the subject of Lloyd 

& Co.’s stoppage orders, wore eventually sold, and realised about 
Re. 600. 

It appears that the defendants refused delivery to the holders of the 
bill of lading under an indemnity received from Lloyd [666] & Co. But 
Bc they had not offered to discharge the lien of the defendants for 
£255-5-2, Lloyd & Co. wore nob entitled to receive the goods and the 
shipowners, namely, the first defendants and their agents, the seoond 
defendants, are liable for conversion and the plaintiffs are entitled to join 
them both in this suit ; see v. Pin.tiQS IV LfsUo v. Wilson (2). 

. The next question whioh arises is : What is the amount of the liabi- 
lity r The ease was argued on the footing that the defendants, though 
bailees, were entitled to set up against the plaintiffs a Mih namely 

(1) a826).CB.& 0.88, (9) US9l) S Moott 41&. 
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^ ‘*1® defendants, and the 

awh !) favour with the learned Judge, that assuming the plaintiff 

the defendants is ml, because the plaintiffs had other means of securing 
payment of the advances made by them through the National Bank to 

S 1 1 i 1“ ^ argument the case of In. the matter of Westein- Zi bIm-? 

ucMid saUar nf* ? between the I. C. 640=J2 

n paid seller of oerbam oil and the assignees of Gha bankrupG buyers. The 

pledgee of the bills of lading for the oil had held a quantity of other goods 

of the buyers all of which he had realised for a sum in excess of the 

whai-ZT 7 IT: "de case was 

buvars- d bankrupt 

buyers estate for distribution among their creditors when the pledgee of 

unn^ld^L'ii ® ’^‘8*^" superior to the 

u paid seller, had already been satisfied out of the bankrupt’s own assets 

itj was held that onoe the pledge had been satisfied the goods or their 

value must be restored to the unpaid seller. 

II contention that the plaintiffs are bound to realise and enforce 
all other securities at their disposal before resorting to the goods of Lloyd 

&Co mentioned in the bill of lading is based upon a passage in the iudg- 
ment of Lord Denman where he says ; 

J*' had an equitable right to the oil, subleot to Hardman'i 
“ “urAvTaa T good«,i.va be?o"eT6S7J 

aardraanto hive reooatse against Lapogc-i own goods, deposited with him. to pay 

hlw A * ® /-apupeand WesU,mhus. 

KnTo ® “ sold he would have a right to insist upon the proceeds ol Iiapage’s goods 
appropriated, m the first inatanaa to the payment of the debt.” 

Tne learned Judge in the lower Court treating Lloyd & Go. as sure- 
ties has held that any loss, which may have been suffered by the plain- 
tms owing to their inability to apply the proceeds of the goods stopped by 
Lloyd & Co. in satisfaction of their advance upon the bill of lading, 
can be made good by charging Bloch for the same in aooonnt. Ha says 
that the plaintiffs have actually debited Bloch in account with the 
amount of the advance, We have been unable to find in the evidence 
anything to support this statement. The plaintiffs’ clerk Anandrao Hari- 
shankar states ; " We have not got back the advances made on the 500 
oases in suit,” Similarly Bloch has not recovered the amount of his ad- 
vance from Millerson & Go. He states that at the time when Millerson 
“ Go, suspended payment, the amount due to him for advances was 
»7, 640-14-0 including the advance of £255 against the bill of lading. He 
wso says that he thinks he will be a loser on the whole business with 
Millerson & Co. ; that although he had brought the estate (meaning there- 
by the margins payable to Millerson & Co. on realisation) it has turned 

out a failure. If, however, we assume that the plaintiffs have debited 
Bloch in account with the amount advanced against the bill of lading, 
there is nothing to show that they have recovered it or will recover it 
without objection from Bloch : it is not clear bow Bloch is liable in res- 
pect of it under the terms of his agreement with the plaintiffs so long as 
they have not realised the goods against which the advances were made, 
for Millerson & Co. ware to be responsible for any short fall on realisa- 
tion in the first instance and Bloch was to be liable on their default for 
the same short fall. Bloch as a guarantor would be entitled to insist 
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that) the goods, the sale of which was contemplated, should be realised 
before he could be charged with liability. Again, even if Bloch is liable 
to the plaintiffs in respect of the advance, it does not appear to us that 
Lloyd & Oo. would be entitled to any [638] remedy against Bloch as 
they have not paid or performed all they were liable for as sureties. See 
83B 6i0=:7 Contraot Act, section UO. The utmost benefit, we think, which the 
1. C 630= 12 defendants are entitled to obtain from the position of Lloyd & Co. as 
Bom. L. H. sureties is the right to the security of the 250 boxes which they were 

willing, from the outset, should be received by the plaintiffs and which 
were, therefore, available for sale in or towards satisfaction of the advance 
made against the bill of lading. This, we think, follows from either 
section 139 or section 141 of the Contraot Act. The plaintiffs by refus- 
ing to taka delivery of the 250 boxes have omitted to do an act which 
their duty to the surety required them to do, and to the extent to which 
that omission has resulted in loss the surety is discharged. 

Now the value of the 250 oases not shipped by Lloyd Co. was, 
according to the invoice. £194-15*10. The goods were sold during the 
progress of the suit in February 19d9 for Rs. 1,625-8-0 from which 
Rs. 1,022-12-7 were deducted for customs duty. Port Trust, and King’s 
warehouse charges, leaving a surplus of Rs. 602-11-5. 

We do not think that it can be fairly assumed against the plaintiffs 
that the full invoice value would have been realised upon a forced sale of 
the 250 boxes in order to ease the surety. At the same time it may be 
that the sale in February 1909 is not a fair criterion of the price the 
goods would have realised if they had been sold at once after their arrival 
in May 1907. In the absence of evidence upon the point we allow 
Rs, 2,000 as the price which might have been realised at a forced sale in 
May 1907 ; and of that sum Rs. 602-11-5 is in the hands of the Collector 
of Customs. 

It is obvious that this amount of Rs. 2,000 is not sufficient to dis- 
charge the claim of the plaintiffs for £255-5-2 and interest at 6 per oent, 
per annum and no offer or tender has been made by the defendants In 
respect of the plaintiffs' claim. 

We, therefore, hold that the plaintiffs are entitled to recover from 
the defendants the difference between Rs. 2,000 and £255-5-2 calculated 
at Is. If/, per rupee with interest at 6 par cent, per annum and costs pro- 
perly incurred in the realisation of [659] their security. They are, 
however, not entitled to recover such costs as are attributable to their 
unsuccessful contentious upon the issue of stoppage in iramUu. These 
costs we assess at one- third in each Court. 

We, therefore, reverse the decree of the lower Court and decree that 
the defendants do pay to the plaintiffs the sum of Rs. 1,828-14-0 with 
interest thereon at 6 per cent, per annum and two-thirds of the costs of 
this suit throughout. The respondents must assign to the appellants the 
Rs. 602-10-7 in the hands of the Collector of Customs. 

Dicree remstd. 

Appellants’ solicitors ; — Messrs. GraigiCt Blunt & Caro«. 
Respondents’ solicitors : — Messrs. Cratc/ord, Brown & Co. 
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Before Mr. Juetiee Macleod. 


In the matter op the Specipio Belief Act I op 1877 

AND IN THE MATTER OP SAR.iPALi.Y M.MOjJI 

In the matter op the Specific Belief act I op 1877 

AND In the matter OP JaPtER Jusdb 

[7tih July, 1910.] 

"sTs-i"" ^ 

whether by reason of the .mpropet rejeet.oa by the Comruisslrner “f a nUination 

or of the improper reception or refasal o( a vote, or (or anv nth^.. 

enrolled m the Alunioipal elaotion roll may, at any time, within fiUeen davTaftsythfl 
Gow\*^ r“ ^PPly to the Chief Judge of the sLall Cause 

Court. If the applioation 19 for a declaration that any partioular OAodn^*+A v, 
deemed to have been elected, the applioant shall makeVart.es to h.rSication aU 

by the Oom^^^’ declared elected, have, according to the results Ueolared 

date section 82, a greater nuuiOer of voces than the said oandi- 

, and proceed against them in the same manner as against the said candidate 

necessary, 

ihn U nhWA^ ? P^^-^on Whose alec- 

the ee h diaqaaUhed. he shall ooctirm the declared resu-tof 

aallififiS eieocion is obieo.ei to is dis- 

^ Gounoillor he shall declare suoa parson's election null and 

In either election IS not a valid election he shall set it aside. 

next h. 0 h«f ^ that the candidate, it any, in whose favour the 

next highest number of valid votes is recorded after the said person or alter all 

eleDkinn®««® returned as elected at the said elLOtion and against whose 

leotion no oause of objection is found, shall be deemed to have been elected. 

(3) The said Chief Judge's order shall be oooolusive. 

declares a person who has been 
oan K ? disqualified for being a Gounoillor, there is no oihor candidate who 

nwii 1°®®?®'^ elected, pcoceedioga for filliog the vacancy or vacanoies 

Biiaij DQ tttkda undec seobioa 8^. 

^ (6) Every election not called in question in accordance with the foregoing pro- 
visions shall be deemed to have been to all intents a good and valid election. 

Section 34. (l) If from any oau?8 no Counoilloc is elected at any general elec- 
tion. the retiring oounoillot or oounoillota shall, if willing to serve, be deemed to be 
zO’QiQoted. 

, any such case the retiribg Gounoillor is not willing to serve, or some 

Ox the retiring Councillors are willing to serve and some ace not, or 


if, in the case of an election to fill a casual vacancy, no Councillor is elected, or 
if. in the case of any election, an insufficient number of Qounoillora are elected, 
the (Jommissioner shall, without delay, inform the Corporation of theoitoum- 
Btanoes, and thereupon the Corporation, so far as it is constituted, may appoint a 
duly qualified person to fill the vacancy, or each vacancy, as the case may b , and, if 
the Corporation shall fail Within fifteen days after receipt of such information to 
Appoint a person as aforesaid, the commissioner shall appoint another day lor 
holding a fresh election. 

^ fresh election held under this leotion shall be held subject in all respeetg 
iQ the same provisions as if it were an election to fill a casual vacancy. 
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[661] elected.” Ha declined to inquire farthec into the oleime of any other 
candidate or to declare any other candidate elected, as, on his interpretation of 
eeobion 38 ol the Bombay Municipal Act tBom. Act 111 of Iddb as amended 
by Bom. Act V of lb06;, ha was not enabled to do bo. 

The two highest of the other unsuccessful candidates thereupon obtained 
rules against tbe Chief Juoge under section 45 of the Specific Belief Aot il of 
1877), to ebow oiuso why he should not pcooeei to declace them elected under 
section S3 above inentioned. 

ITeid, that the case fell within the general principle referred to in Ex parfa 
Milner ^1; that where an inferior tribunal improperly refused to enter upon a 
complaint, a mandamus would issue. 

Section 33 having been held to empower the Chief Judge to set aside the 
election of any number of candidates returned as elected, there was nothing 
repugnant in construing the seoiion as empowering the Chief Judge to fill op 
any number of vacancies so created from the list of unsuccessful candidates 
Bubjoct to the proyiBions of the section. 

It was clearly incumbent on the Chief Judge to deal with the question of 
illliag up both the vacancies He should aoooidingly proceed to place the 
unsuccessful candidates in cider of valid votes. The two with the highest 
Dumoer of valid votes against whom no cause of objectior was fouLd should be 
declared to. bo deemed to be feieoiea. If only one qualified, or none qualified, 
proceedings foe filling the vacancy or vacancies would have to be taken under 
B60UOQ 3t. 


An application under section 33 (1) should name the persons whose election 
is objected to. 

[Ref ; 80 I. 0. 401=46 M. L. J. 494=19 L. W. 632.] 

At the triennial general eleotion of Manioipal Counoillors held in 
Januaiy 1910 fifooen oandiOates presented themselves to contest the eight 
vacancies in the Maudvi Waid. Eight candidates were declared by the 
Municipal Commissioner duly elected. A petition v^as shortly alter- 
wards lodged with the Chief Judge of the &'mall Causes Court, under 
section 33 of the Municipal Aot Ibom. Aot 111 of 188S), praying for the 
setting aside of the election of these eight Councillors, or of one or more ol 
them, on the ground of personation, ooeroion and undue influence. The 
inquiry resulted in the Chief Judge setting aside the eleotion of two of the 
eight Councillors, namely, those standing 3rd and 6tu respeotivaly on the 
list returned by the Munioipal Commissioner. Prooeeding under the 
latter part of section 33 ^2) [6c2] of the Aot, the Chief Judge held tbal 
only one candidate could in any event fulfll the conditions therein set out, 
and that, as objection existed against that candidate— in this case, number 
9 on the list — , no other oouid be declared oleoted. The two vaoanoies 
thus caused were later tilled by the Corporation under the provisions oi 
seobion 34. On 13th June 19 lO on the petition of Jafler Jusub, who stood 
10th on the list of candidates, Maoleod, J., granted a rule n»8i to issue to 
the Chief Judge to show cause why ho should not prooeed to direct under 
section 33 that the petitioner be deemed to have been duly elected. A 
similar rule was granted on the petition of Sbarafally Mamooji, who stood 
lltb on the list. The two rules were oonsolidated and argued together. 

Kemp (with him Jardtnet Acting Advocate General) appeared for the 
Chief Judge of the Small Causes Court to show cause. 

Section 45 of the Specitio Relief Aot provides that the Aot required 
to bo done mut>t be oloaily inoumbout ou the puolio oflioer. But heie the 
Aot is not in any event inoumuent on the Cuief Judge without further in- 
quiry. The High Couit has no power to interfere where the Judge has 


(1) (1661) 16 Jai. 1087. 





^■3 w the specific belief act, &o., & o . 84 Bom, 6^4 

exeroised his disoretion in a matilier within his jurisdiolion. Even if it has 
the Power it will not use it in suoh oa<^es. It will only interfere where 
the Judge has wrongfully refused bo rerform his duty and not where he 

performing it : see Clifton v. FurUy (1). In re Milner 
(*2) and The Queen v. The Jurlpeof Pontyponl Gountu Court (3). This case 
must be distinguished from In re Brighton Sewers Act (4\ where the Judge 
refused to perform his duty. In In re Bowen (5) it was held that the 
consferuofcion of a statute was within the jurisdiotion of the County Court 
Judge, and even if his oonstruotion was erroneous a prohibition oould 
not issue. Here the case is even stronger. Not only is the matter 
decided by the Chief Judge within his jurisdiction, but it is within his 
exclusive jurisdiction. The Act which created the right claimed by the 
petitioners also laid down their remedy. The whole point is fully dealt with 
[863] in Bhaishankar v. Municipal Corporation of Bombay (^). The 
judgment of Jenkins. C. J., in that case went much further than the actual 
decision, and is entirely again^^b the petitioners. In any case the Chief 
Judge's oonstruotion of section 33 (9) is not only correct, bub the only 
possible construction. Any other reading makes the word ' next ’ super- 
fluous. Only one candidate can have the next highest number of valid 
votes, and the fact that there is cause of objection against him cannot 
release other candidates from fulfilling the first condition. The section 
does not enable, much less compel, the Chief Judge bo go down the list 
till he comes bo a candidate against whom no objection exi^^bs. The 
supposed intention of the legi^ilature cannot be read in when the words 
are clear : Vestry of St. John*s, EampHed v. Cotton (7). Lastly, the 
interference of the High Court where it lies, is purely discretionary, and 
many considerations arise as to the use of that discretion : sea The Queen 
V. Church XVardpns of All Saints, Wigan (8). Such a rule, if granted, 
would lead in future to delay and uncertainty. In every elpotion petition 
the Chief Judge must decide numerous points of law, and all these might 

be disputed in the same way. This is an indirect appeal, where no appeal 
lies, 

Jardine, Acting Advocate General, appeared for the Municipal 

Commissioner. 

The only interest of the Commissioner in this case is that the section 
should be read aright. The Court should bear in mind that the conctruc- 
tion of the Act has not come before it as res integra, and even though 
mistaken should not be interfered with lightly, especially if a reasonable 
interpretation haa been given. The petitioners here are in reality appeal- 
ing. They have also been guilty of delay. Suoh an application as this 
ought to have been made at the earliest possible moment. Had the 
Corporation known of this petition, they would have refrained from filling 
the vacancies until they knew the result. But as it is, the vacancies have 
both been filled. Finally, the rule cannot be made absolute in its present 
form. The Court, if it decides to interfere, will have to give directions to 
the Chief Judge. Must the inquiry [664] here-opened, or must he decide, 
as to the validity of votes and causes of objection, on suoh evidence only 
as has been adduced ? 

Seta^vad, for the petitioners, in support of the rule. 


( 1 ) MsfiDVH. N.783. 

( 9 j ^1861) 16 Jur. 1087 . 

(8) (1894) 63 L. J. Q. B. 702. 
ii) (1832) 9 Q. B. D. 723. 


(6) (1851) 15 Jar. 1196. 

(8) (1207) 81 Bom. 604. 

( 1 ) (1886) 12 A. 0. atY 6. 
(8) (1876) 1 A. 0. at:p. 620* 
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Tbera was no un^uQ delay. The peMbioners applied ab bhe eaTliest 
opportuniby,— the first day of berm. The Corporation would probably 
have filled bhe vaoanoies in any case, as. otherwise after fifteen days they 
vpould have lost their right bo do so under section 34. The oases oited 

^j|,h regard to the iurisdiofeion and discretion of bhe High Court bo interfere 

S4B, 659=7 are all in my favour. They all show that this Court will interfere where 

tbe lower Judge has refused to perform his duty. The duty of the Chief 
Bom. L. R. according to section 33 (2), to declare the 

petitioners elected. This he wrongfully refused bo do. He had jurisdio. 
tion and refu'^ed to entertain it. The case of Bhaishankar v. itfiinicipal 
Corvorntion (l) only decided that a suit would not lie in a matter in which 
bhe Chief Judge's order was conclusive. It has no application here. The 
Chief Judge’s construction of the section is wrong. It is not necessary to give 
it such a narrow meaning even it such moaning is possiblOi and it was 
obviously not the intention of bhe legislature. The weakness of that 
reading is apparent when its alleged effect in restricting the Chief Judge 
to the consideration of one candidate could be nullified by bhe filing of a 
series of petitions. For I submit that it would be so nullified. The Chief 
Judge in his judgment has not found any cause of objection against the 
petitioners, and it is therefore clearly incumbent on him to declare them 
elected. The order should be that he should prooaal according bo law. 


Maclbod. J. ; — In January last the triennial election of eight 
Councillors for B Ward Mandvi to the Municipal Corporation of the City 
of B'^rabay was held according to the provisions of the City of Bombay 
Municipal Act III of lB89. Thera were fifteen candidates and the result 
of the poll was duly declared bv the Municipal Commissioner under section 
28 (p) of bhe Act. Under section 28 (q) the first eight candidates were 
deemed to be elected. 


A petition was then presented under section 33 of the Act by one 
Husenhhai Abdulabhai Laljee to the Chief Judge of bhe [66&] Small 
Causes Court praying that bhe whole election or the election of the eight 
Councillors or of one or more of them might be set aside and a scrutiny 
held. The fifteen oandiilates and bhe ManioipU Commissioner were made 
respondents. The Chief Judge held an inquiry and set aside the election 
of Lakhamsey Nappoo and Khimji Hirji Kavani who occupied the 3rd 
and 6th positions amongst the successful candidates. 

The Chief Judge then came to the oonoulu'^ion that under section 85 
(2) he was only empowered to consider the claim of FuBulbhai Joomabhai 
Laljee, the candidate obtaining the next highest number of votes to the 
candidates returned ns (.leotod, to be held to he deemed to have been 
elected, but as bo held that a valid cause of objootion existed to Fasulbhai 
being declared elected he declined bo direct that Faznlbhai should be 
deemed to ho elected. 

TTo further held that as there was no other candidate aooording to 
the interpretation he placed on the seotlon who could be deemed tc be 
elected, prooeedingn for filling up the two vanoanoies would have to be 
taken under section 3l of the Act. 

Sarafally Maraorji, who stood tenth on the list as notitfied by the 
Commissioner, then presented a petition to this Court under section 45 
of the Bpeoifio Relief Act asking for an order that the Chief Judge do pro- 
ceed bo direct under section 33 of the Bombay Municipal Act that the 




(1) (1907) 81 Bom. 604. 
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petitioner shall be deemed to have been duly elected and for such further 
and other relief as the oiroumstanoes of the ease might require. 

ai Pj ^ a rule against the Chief Judge and 

directed that notiee should be given to the Municipal Commissioner and 

also to Sir Jaoiset]! Jaejeebhai and Dr. Eajabally V. Patall who had been 

appointed by the Munioipal Corporation purporting to act under section 

34 to fill the vacancies caused by the decision of the Chief Judge The ' 

rule was argued before me on the 2?rd June. Mr. K. Kemp appeared to 

show cause on behalf of the Chief Judge ; Mr. Jardine. Acting Advocate 

General, appeared to watch the proceedings on behalf of the Munioipal 

Commissioner while the two gentlemen above mentioned had intimated 

to the petitioner that they did not intend to taka any part in the proceed, 

ings. 

. . by Mr. Kemp bhafi the Court had no 

jurisdiotion to entertain the petitioner's apolioation. Now under section 

45 of the Speoifio Relief Act the High Court of Bombay may make an 

order requiring any specific act to be done or forborne within the local 
limits of Its Ordinary Original Civil Jurisdiction by any inferior Court of 
Judicature, provided that (a) an application for such order be made by 

Mmeperson whose property franchise or personal right would be injured 

or doing (as the case may be) of such speoifio act and (6) 
«&at such doing or forbearing is. under any law for the time being in force 
oleany incumbent on such Court in its publio character. Rule 530 of 
the Bombay High Court Rules prescribes the manner in which the appli. 

cation should be made. The Small Causes Court is an inferior Court of 

Judicature within the local limits of its Ordinary Original Civil Jurisdio- 
tlOD, and the petitioner's franchise has been injured by the Chief Judge 

re to consider his claim ♦o be deemed to have been elected. There- 
fore u I am of oninion that it Wis clearly incumbent on the Chief Judge 

under section 33 to consider the petitioner's claim, I have jurisdiction to 
direot the Chief Judge to do so. 

I may here deal with the contention that the petitioner has been 

guilty of delay so as to disentitle him to relief. 

Chief Judge delivered his judgment on the 13bh April, The 
Th obtained a certified copy of the judgment on the 23rd April. 

®‘6h Court vacation had then commenced and the petition was pre- 
sented on the first day the Court sat after the vacation. It is suggested 
■hat lb should have been presented daring the vacation, but the petitioner 
was under no obligation to do so, and I think he was perfectly justided in 
waiting until the Court reopened after the vacation. Then Mr. Kemp 
urged that the Chief Judge had exercised his discretion in a matter wholly 
and exclusively within his jurisdiction and- Shat acting on well-known 
principles this court would not interfere. But in this case it is not a ques- 
tion of discretion, the Chief Judge has said : " As I read section 33 the 
legislature has given me no power to consider the claim of any of the 
remaining candidates bo fill these two [667] vacancies except the claim of 
Ho, 9." If fie fia^ ** I fiave the power but I decline to exercise it in 
favour of any of the unsuccessful candidates," his decision would have 

been oondusive. 

This case falls within the general principle referred toinExparU 
Mtlmr (1) that where an inferior tribunal improperly refuses bo enter 
ppop a complaint, a mandamus will issue. And see The Queen v. The 
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jHiJfiA of the Pontvpnol County Court (l), where the High Court refused 
(in Interfere with the d 0 oi=ion« of the County Court Judge, ae, in the words 
of Wrieht, J , “ha had not really deolined juriediotion. He might or might 
not have made a mistake but it could not be said he had refused to 

° Lastly, it was suggested that even if I differed from the Chief Judge 
I should not give directions on the ground of public policy as the success 
of the petitioner in this case might lead to applications of a frivolous nature 
being made to this Court. That may be a reason why this Court wttl not 
interfere when the lower Court has exercised its discretion but when 
jurisdiction has been declined it is a matter of public policy that a subject 
should not be lightly deprived of a franchise to which he is entitled hy 

w. 

I DOW onrae to the merits of the case. What are the powers and 
antiAc; nf the Chief Jndge nn^er seoSion 33 of the B^mbaT Atanioip\l Act 
whifth has been materially altered hy Bombay Act V of 1905? Within 
fifteen (lavs after the re^iult of an eleotion being declared any person 
enrolled in the Manioipal eleotion roll may apply bo the Chief Judge (l) 
if the qualification of anv per^^on declared to be elected for being a Coun- 
cillor is disputed or (2) if the validity of any eleotion is questioned lor 
certain rea^^ons mentioned or for any other causa. It is open bo argument 
whether the word ‘election* means the eleotion proceedings as a whole, or 
the election of an individnal candidate. This question was discussed by 
Sir Lawrence Tenkinfl, C J • ’n B^aisHanfear v. Mnnicip-tl Corporafion of 
Bombay ^2) but in the [668] opinion of the learned Chief Tuct’oe it 
mattered little which view prevailed. I should be inclined to think that 
neither view is wholly correct. 

An ohjeotion to the eleotion proceedings as a whole must Include an 
objection to each nf the individual candidates. An objeotion to the eleotion 
of a particular candidate mav involve an inquiry into the whole of the 
election proceedings as regards that candidate. What does seem clear 
from the wording of sub section (2) is that an application under sub- 
section (l) should name the persons whose election is objected to. 

The powers of the Chief Judge under sub-section (9) were changed by 
the amending Act and in order to prescribe the procedure to ho followed 
in onnseqnenne of that change the following words were added to sub- 
section (11 ; ** Tf the application is for a declaration that any partioular 
candidate shall be deemed to have been elected, the applicant shall make 
parties to his application all candidates, who, altboncb not declared 
elected, have, aooording to the results declared by the Commissioner 
under section 32. a greater number of votes than the said candidate, and 
proceed against them in the same manner as against the said candidate'* 

Tt was open, therefore, to the applicant in the Small Causes Court 
to ask for a declaration that No 15, for inslanoe. should he deemed to 
have been elected, in which case he was bound to make Nos 9 to 14 
parties to bis application. I do not understand, however, the last words 
of the suh-scotion * as against the said candidate.* The applicant would 
not he proceeding against the partioular candidate be wished to be declared 
elected, and it would seem more in agreement with the context if the sub- 
section ended as follows as against the snooessfnl candidate or candi- 
dates the validity of whose election is being questioned.* 


(1) (1894) 68 Tjo j. Q. B. 703. 


(3) (1907) crBom* 60A 
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Sub. section (2) enacts what the Chief Judge is to do when an annli 
he may deem neoassary and- to make such inquiry as jDt. 17 . 

“3, fiS "K" 

Si’ 

he sblll £,‘« S' *“ 

words " so far as concerns the person whose election is obieoted 

It mav^h^hh^ amendment have now been omitted 

deowL^ oonsideied superfluous, but whether the Chief Judge 

nnaiT^* peison s election null and void on the ground that he is dil 

direitlhat thf" shall 

her of valid votes is recorded after the said person or after all the persons 
who were returned as elected at the election, and against whose e*laotion 
no cause of objection is found shall be de.m;d to have been £ted 

judgcJen^ f sub-section (2) says in his 

oomiDJfn ^ *° «0°templ»tB only one oandidata 

the CouTt +h 0uco098ful oandidatea being anaeated hy 

votea^^^^ peutlemau with the next hijhfst nu^ 

him. HeLe if th^e eoUon' of provided no o.uee ol objeohion exiet. eg^.net 

the Court would whole eight auooesaful oaudidatoa were aet aside 

thaeiffhrrrf?, ? declare the moth oacdidate elected in plaoa of 

ooald 1)0 deolaMre?e'‘o“ed/^^^^ objeotion existed as to him nobody 

Later on he says ; 

auesHrfrf ®**‘‘** lespondenfca have been flat aside the 

nintK j® oonaidered ia whether any oause of objeo'ion oan be urged aeainat tha 

b« deola?ed°BW 1° the ordinary oourie and who alone under aeotion 88 (i) can 
eoiared elected in place of the unseated oandidates." 

fin section may contemplate, the Court must give effect 

fid Ph-^f ? grammatical meaning and. with all duo deference to the learn- 
fcho A Judge, that meaning is perfectly clear. Under section 83 (2) of 
Ch^ 1 1 ^ before it was amended by Bombay Act V of 1906 the 

met Judge, if he set aside an election, had no power to fill the vacancy 

hfii^*^^***n^* It was [6]0] only in the case of a person's election being 
a null and void on the ground that he was dsqualified for being a 

w>if direct that the candidate, if any, 

all highest number of votes after the person disqualified or after 

Wi the persons who were returned as elected should be deemed to be eleot- 
a* I am clearly of opinion that under that section the Chief Judge had 
fill up any number of vacancies caused by the election of oandi- 
“®lug declared null and void so far as the number of unsuccessful 
andidates allowed in order of votes obtained by them. However that 
may be, the amendments, introduced by Act V of 1905, leave no room for 
mbiguity. I6 is not the candidate with the next highest number of votes 

Chief Judge shall declare to be deemed to be elected bat the 
candidate with the next highest number of valid votes and against 
Whose election no cause of objection is found. The Chief Judge in stating 

m 
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whati the seotion in his opinion oontemplated has omitted to notice the 
word ‘ vahd No doubt the Chief Jalga would be entitled to presume 
that all the votes in favour of a oialidabe as declared by the Commis- 
sioner were valid bub if a vao^uoy has to be filled all the unsuccessful 
oaodidates are open to attack and the last on the list may prove to be the 
one with the next highest number of valid votes. 

The object of the latter portion of sub section (l) added as above 
mentioned by Bombay Act V of 1905 now becomes clear. The change m 
sub-sootiion (2) has enabled an applicant to apply to the Chief Judge for a 
declaration that any of the unsuccessful candidates should be deemed bo 
be elected and if tba applicant in this case had applied for a declaration 
in favour of No. 15 he was bound, as I have pointed out above, by sub- 
section (1) bo make Nos. 9 to U paibies of bis application. As far as I 
can gather no such deolatabion was asked for but all the candidates were 
made parties to the application. If the Chief Judge could only consider 
whether No. 9 should be deemed bo be elected or not, the latter portion 
of sub-section (1) expressly added by the amending Act would be meaning- 
less. 

Then is there anything in the section which oan be held to limit the 
power of the Chief Judge to filling up one vacancy [6^1] only, when he 
has set aside the election of more than one of the successful candidates? 
Under section 13 of the General Clauses Act words in the singular shall 
include the plural and vice versa provided there is nothing repugnant in 
the subject or context. 

The section has been held to empower the Chief Judge to set aside 
the oleobion of any number of candidates returned as elected; therefore 
I see nothing repugnant in construing the section as empowering the Chief 
Judge to fill up any number of vacancies so created from the list of un- 
successful candidates subject to the provisions of the section. 


lb was suggested that the Chief Judge might have to direct that can- 
didates with a very small number of votes should be deemed to have been 
elected. That is a matter for the legislature and not for the Court, but 
I may point out that it would be possible for this to occur even if the 
view of the Chief Judge was correct and only the claim of the next man 
out could bo considered. 


In my opinion, therefore, it was clearly incumbent on the Chief Judge 
to deal with tbo question of tilling up both the vacancies. 

I direct accordingly that the Chief Judge do proceed to place the 
unsuccessful candidates in order of valid votes The two with the highest 
number of valid votes against whom no cause of objection is found should 
bo declared bo bo deemed to be elected. If only one qualifies, or none 
qualifies, proceedings for filling the vacancy or vacanoies will have to be 
taken under section 34. 

lly decision in no way intoTforos with the discretion of the learned 
Chief Judge. It does not lie within his disetotion to refuse to exercise 
duties clearly imposed upon him by statute when by such refusal the tian* 
ohise of some person has been iujuiod. 

Attorneys for tbo petitioner Messrs. Thakurdas & Co, 

Attorneys for the Municipal Commissioner : — Messrs. Crawford^ 
Brown & Co. 

AttorneyB lor the Chief Judge Messrs JWMte & 0», 
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Before Sir Basil Scott, Kt., Chief Justice. 

Mai^HaND PanACHAND GoJar [original Defendant 3), Appellant, 
V. KesakI KoM Khupchand and anOiHER [ortginal BLaintiffs), 

Respondents.^ 


[14th Aptil, 1910.] 

Limitation Act [XV of ISn), tectwn 8, Schedule 11, article 179, Explamticnl— 
Ltmnalion Act \IX of nOi), section 1— Minor decree-holders— Applications Ur 
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Two minor siaters, who wers born in the yeara 1831 and 1887, obtained a 
deoreeagaioet the defendants m May 1900. The minor decree-hcldera were 
repreaented by a guardian appointed by the Court. The said decree wascon- 
trmed by the High Court in appeal in March 1301. Subsequently the guarUi- 

applications for the execution of the decree in 1904, 1905 and 
1306, and while the last appl.oation was pending the guardian died Thereupon 
^e deoree-holdete presented an application for execution as maiots in 1908. 
The defendants contended that as the elder deotee-holdee had attained majority! 
the application by the guardian was, as to.her, unauthorized and the execution 
of the decree was barred as against her. It was further contended thdt as the 
elder deoree*holder could from the vime of bet attaining majority make aa 
application and give a good discharge to the judgment-debtor for the decretal- 
debt without the oonourrenoe of the minor, tiu.e had, therefore, run against 
both under section 8 of ihe Limitation Act (XV of 1877J or section 7 of the 
Limitation Act (IX o! 1908). 


HeU that by reason of the first explanation of article 179 of the Limitation 
Act (XV of 1877; an applioition made by a representattye of one of joint 
deoree-holdera takes tfieot in favour of all. Therefore, though the elder decree- 
holder had attained majority, the applications made by the guardian as the 
next friend of the minor deotee^holder took efieot in favour of both. 

Held, further, that the contention under section 8 of the Limitation Act of 
1877 or section 7 of the Limitation Act of 130i was inoonaiatent with the deci- 
sions in Qovindram v. Tafia (1) and Zamtr Hasan v. tiundar i2i, the appli- 
cability of which had not ceased owing to any change in the words of section 7 
Of the Limitation Act of 1903. 


Fibbt appeal from fehe decision of V, N. Eahurkar, First Class Sub- 
ordinate Judge of Satarai in an execution proceeding. 

[673] The facts of the case vvere as under : — 

Two minor Hindu sisters, Kesari and Tbaku, who were born in the 
years 1881 and 1887 respectively, obtained a decree against three defend- 
ants in the Court of the First Class Subordinate Judge of Satara on the 
1st May 1900. The minors v7ere represented by one Balaram, a guardian 
Appointed by the District Court of Satara, and he having subsequently 
died bis brother Bamji assumed the management of the minor’s estate sun 
Mofti, The said decree was oonhrmed by the High Court in March 1901. 
In the years 1904, 1905 and 1906 the guardian presented applications for 
the execution of the decree, and while the last application was pending 
guardian Eamji died. Thereupon, in the year 1908 the two decree- 
holders, Kesari and Tbaku, hied the present application for execution 
AS majors. At the time of the application the ages of Kesari and Tbaku 
were 27 and 21 years respectively, Kesari being a major in the years 


(1) (1896) 30 Bom. 8S8. 
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1904, 1905 and 1905 when tho guardian presented applications for the 
execution of the decree, the defendants contended that those applications 
were nnade by an unauthorized person, therefore, they did not avail the 
plaintiffs and owing to this reason the present application was beyond 
time. 

The Subordinate Judge overruled the defendants’ objection and 
Bo execution to proceed for the following reason •- — 

gg 2 ^* * Kosari and Thaku v/ere joint decrep-boldera. Under eeotion 231 of the Civil Pro- 

cedure Code of 1882 Tbatu could apply for tbe leoefit of herself and her sister. She 
was amioor. Scotioo 7 of the Liiiutalion oi 187'i or of 1938 would save tbe bat of 
limitation evon if there bad been no previous applioations at all«‘^0Bom 183; 6 
Bombay l aw Uepor'er 647). In this oise ihero were previous applications and tbe 
Ipresent application which was made within three years from tbe attaining of major- 
ity by Thaku oannot be barred. 

Defendant 3 preferred an appeal. 

N, M. Patmrdhan iox the appellant (defendants), — 

Kesari had attained majority when the applioations for execution 
were made by tbe guardian. lie had therefore no authority to make tbe 
applications. Those applioations were therefore ineffectual and the pre- 
sent application which is made by Kosari and Thaku is barred by limita- 
tion. Further, Kosari having attained majority could give a valid dis- 
charge to the judgment-debtor during the [674] minority of Thaku under 
section 231 of the Civil Procedure Code of 18S2. Therefore under section 
8 of the Limitation Act of 1877 time began to run against Kesari and 
Thaku both. Supposing they were not joint creditors or claimants under 
that section, still under the provisions of section 7 of the Limitation Act 
of 1908 there can be no doubt as to Kosari's right to grant a discharge to 
the judgment-debtor and the bar of limitation is not saved. 

K. N, Koyaji (or the respondents (plaintiffs). — 

The decree to be executed was a joint decree, therefore, an applica- 
tion for execution made by one joint decree-holder would take effect in 
favour of both under tbe first explanation to article 179 of the Limitation 
of 1877: see the Full Bench ruling of the Allahabad High Court in Zarfiir 
Hasan v. Sundar ll). With respect to the right of Kesari to give dis- 
charge to the judgment- debtor during the minority of Thaku, we contend 
that the discharge mentioned in section 8 of the Limitation Act of 1877 

refers to a discharge which is wholly the act of the party given the dis- 
charge. Here the judgment- creditors were sisters and neither could give 
a discharge on behalf of the other. The discharge under section 231 of 
the Civil Procedure Code of 1832 is a power exercised by the Court and 
not by tbe party : Zamir Hasan v. Sundar (1); Govindram V. Taiia (2). 

ihe change of language in section 7 of tbe Limitation Act of 1903 has 

made no difference with regard to the question of discharge. Either 
sec ion contemplates a case like that of a manager capable of giving a dis- 
charge on behalf of the whole joint family. We therefore submit that 

our present application is within time. 

Scott, C. J.: It is contended in this appeal that the learned Sub* 

or mate Judge was wrong in holding that an application for execution of 

a ecreo which had been pa in favour of two Hindu females during 
their minority, was nob barred. 

The arpliofttion was made in 1908 and ab bhab dabe the age of bhe 

ThoL wtis 27 and that of the younger decree-holder 31. 

J^aere bad previonsly been several apphoabions for (678] the exeoubion 
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of the decree, for, Eanoji, the brother of the deceased guardian of the 
mioors. had m 1904, 1905 and 1906 presented different darkhasts pur- 
porting to act as the guardian of both the decree-holders. 

Now as a guardian had been appointed for them they did not attain 

lonis^® applications in 1904, 

lauo and 190b the younger decree-holder was still a minor. 

41 , 4 , W* contended that the elder had attained the age of majority and 
Ibat, therefore, the execution of the decree must be barred as regards her. 
It IS, however, pointed out by the Full Bench in ^'amir Hasan v! 

auwdar dl, that by reason of the first explanation of article 179 of the 
Limitation Act an anplication, made by a representative of one of joint 
decree-holders, takes effect in favour of all ; therefore, though the elder 
aecree-bolder Kesari had attained majority the applications made by Ramii 
as next friend of Thaku took effect in favour of both. 

It is also argued that under section 8 of the Limitation Act of 1877, 
or, at all events under section 7 of the Limitation Act of 1908, the elder 
deoree-holder Kesari could, from the time of her attainment of majority, 

iQQo section 931 of the Code of Civil Procedure of 

1882 and give a good discharge to the judgment-debtor in respect of the 

judgment-debt. 


That contention, however, is inconsistent with the decisions in 
Govtndram v. Tatia (2) and Zamir Hasan v. Sundar (1), and the appli- 
cability of those oases has not ceased owing to any change in the words 
of section 7 of the Limitation Aot of 1908. 

therefore, think that the learned Judge in the lower Court came to 
the right conclusion, and I dismiss this appeal with costs. 

Appeal dismissed. 


34 B. 676 ^=7 I C. 995=^12 Bora. L. R. 697.) 

[676] APPELLATE CIVIL. 

Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Batchelor. 

Bai Spri VakttTBA (original Defendant l), Appellant, v. Thakore 
AgarsInghji Raisinghji (original Plaintiff), Respondent, ahd 
Ransinghji agaf8IN«HJI (orioinal Defendant 2), Appellant, 

'o, Thakore Agarsinghji Paisinghji {Original Plaintiff), 

Respondent,* 

ri3th April, 1910]. 

Specific Belief Act fJ of section 42— Civil Procedure Code (dct VIII o/ 1859), 

section 15—16 and Vic., c. 8fi, «. 50 — by plaintiff for mere declaration 
that the minor defendant was not his son— Investigation of claim without delay, 

A Talnkdar-pIftiQ ' 10 broceht a suit for a deolaration that defendant 3, a 
minor, wag not non and that he not horn to the pla'ntiff'a wife, defen- 
dant 1, and for an injuootion restraintEg defendant i fr'^m proclaiming to the 
^orld that defendant 9 wa® plaintiff's son and from claiming roaintenanoe for 
h'm as aaoh Pon. The defendants contended that the en t was not maintain- 
able under the provisions of the Speoifio Belief Aot (I of 1671) and that it wai 

premature. 

Held, that the suit was maintainable, it being within the provisions of see. 
tion 43 of Speoifio Relief Aot (I of 1877). 


• Joint Appeals 'Noi. 46 and 67 of 1906. 
il) (1899) S9«A11. 199. (3)£(1895) 20 Bom. 888. 

887 


8 


1810 

APRIL 14, 
AFPELLATH 

CiVlIi. 

34 B. 673»7 
1, 0. S39=12 
Bom. L. R. 
8S2. 


Bom. 677 


BflPCmfB 




iiid 

APBlIi II. 

KTfMtlMm 

OlTlU 

81 B. e76xr7 


Held, farther, thfct in the infcerastg of iaotioe it wae of the hi^he^t impr 
tavco that puoh oUira^ shoaH be investigated and decided without unneoeeiaty 
delay. Hnd when the coQtroveray hid onoe been brought to trial the deoisioa 
should ord'narilv follow the u^ual oourse. 

Yoni V. Ewing (1) dietiogutehed. 

First appeal from the decision of Chandulal Mathuradas, Firs! Class 
Subordinabe Jud^e of Surat), in Suit No, 603 of 1902. 

Bsm. L. B. The plftinbiff, who was the Talukdar of the Goaf Stabe in the Dhan- 

dhuka Taluka, sued for a deolarabion that the minor defendant 2 was nol 
bis son and that be was nob born bo bis wife, defendanb 1. and also to 
obtain a perpetual injunobion restraining bhe defendanb 1 from proclaiming 
bo bhe world bbab defendant 2 was his son, from establishing bhab bha 
said defendanb was his natural born son and from claiming mainbenanoa 
from bha plaintiff as such son. The plaintiff alleged bhab he was married 
bo defendanb 1 about ben or twelve years before bhe suit, [677] bhab 
bhereafber she lived with the plaintiff as his lawfully wedded wifa 
bub as no son was born bo her on aooounb of ill-bealbh and other 
natural defects, bhe plaintiff married a second wife, that defendant I. 
thereupon, with a view to set up a supposititious son, left the plainbifl 
and went to live with her father in the village of Vadgaum in Cambay 
and that in a previous proceeding instituted by the plaiublff against 
defendanb 1 in bhe Court at Cambay she urged that a son was bom to 
her, hence the present suit. 

Defendanb 1 answered bhab bhe suit was unsustainable under bha 
provisions of the Speoi6o Relief Act, that the plaintiff had filed a similar 
suit in the Court ab Cambay and he withdrew it without liberty bo file a 
^ fresh suib, therefore, the present suit was opposed bo bhe provifiions ol 

sections 1 2 and 373 of the Civil Procedure Code of 1882, that she had no 
natural defects and she all along served the plaintiff as his wife, bhab as 
she was expecting her confinement she went bo live with her father and 
gave birth bo defendanb 2 on the Isb September 1901 ab her maternal 
uncle's hou'^e, that defendant 2 was plaintiff's son and that no oausa ol 
action had accrued bo bhe plaintiff. 

The Subordinate Judge found that bhe plaintiff's suit was nob opposed 
either bo the provisions of section 42 of the Specific Relief Act or to tho 

provisions of sections 12 and 373 of bhe Civil Procedure Code of 1882. 

He, therefore, allowed bhe claim. 

Defendants preferred joint appeals Nos. 46 and 67 of 1906. 

BaiJeefi, with T. R. Desai, appeared for bhe appellant (defendant 9) in 
appeal No. 57 of 1906. 

Wa contend that a suit like the pre'^ent cannot lie In a Civil Couri 
The plainbiff-Talukdar claimed a deolarabion that bhe infant- defendant is 
not his son. that his wife was nob pregnant and that no son was born to 
her. The lower Court erred in making the deolarabion relying on illus- 
tration (a) to section 42 of tho Specific Relief Act. We submit that (1) 
such a declaration oaunot he made under section 42 and bbab, (2) ^ven i! 

it can be made tho lower Court erred in the exercise of its discretion in 
granting tho relief against tho infant. 

Fir^b, beoauce bbero is no denial by the infant-defendant of any 
right or character of the plaintiff, nor is he interested in [678] denying thi 
plaintiff's title bo such character or rights because his own rights have not 
yet come into existence. The plaintiff, as Talukd ar, is entitled to enjoy 

(1) (1908) Ir. Rep l Ch, 484. % 
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for life anfl the faot of the infant’s existence is no denial of the 1910 
plaintiffs rights during his life-time. The infant has net claimed any- APHir, IS. 

thing against the plaintiff, therefore =eetion 42 of the SpeniSo R«1i«f .Aet . 

has no application. Soctlen15of the fliyil Precelpre Cede of 1R59 as 

interpreted hv the High Heurts and the Privv Cennnil snnpprts onr c-n- 

tentien: ’’^n.fhn.^na 'SJati'.hiar v. 'nnra<tinan. To.wr ill. Sh«n ^ nah Pni v 31 8.676 =7 

T>akltn f2l The English Statute on which section 42 of the 
Specific Relief Anfi iq ba^efi iq in the dlreoMon • anfi Vio o 8fi ^*^* 697 ^ ^ 
S O. Theqe aufibnrihieq chow t-.bat) bh^ plaintiiff iq noli entiitilnil’ tin (ibe 
relief which has been granM fio him. A fieclaraborv fieorea qhonH nob 
be made nnle^;'? there is a ri^hti fio <=nrne oonqeqnanbial relief which, if a^kefi 
tor, mtghfj have been eranbe'l : v. fi^nrp.tarif of StaU far Tn^ia (31 

Seoonfilv. even if cnoh a oaqe falls unfier ‘^eobion 48 of fihe Speoific 
RMtef Acb, fehe present is nob bhe oace in which the Oourh *!honlfi exeroiqe 

ifisfiiqoretiion in plainbiff’fl favour : Foofv. Ewinod^, North-Eastern Marine. 

J^^ngtneArtng Comvanw. LeMs Forge. Company {5\ The inWesfi of bha 
minor defon^anb shonlfi nob be preiudicefi by decidinrt a quesbinn which 
will arise in the fnbnre. Tb would nob he neoeasarv bo decide ab bhis 
shape mbrioabe quecbions when no imraediabe pffeob can he gwen bo bha 
deoiston and when bhe posbponemenb of bha dpoicion will nnb nrepidioa 
nlainbifP’q ri^hbs in any wav : TTunshutti Kerain v. Tshri Dutt TTo^r^fi). 
iSnPliqh Conrbq always keep hack bhe deci'^ion in such oaees On bhe 
meribs we snhTOib bhab the evidence in the case does nob lusbify bbe find- 
ine in plaintiff’s favour. Direct and oironmstantial evidence of a strong 
character iq required In a oa^e of bhiq nature. 

Inverarity, Eranson and B O “Desai, with M. N, Mektat and N, 

K, Mehta^ appeared for the recpondenb (plaintiff). 

The preqenb suit is mainbainable under section 9 of bhe Civil 
Cof^e of 190R and section 48 of bhe Sneoific Relief Act. 
lB79j Reobion 9 of the Civil Procedure Code allowq all suits of a oi^il 
nature excepting suits of which cognizance \n either expresqlv or implied- 
ly barred. There can he no douhfc of bhe civil nature of bhe precenb ^uib 
ftud there is no law which either expresalv or impliedlv hare euch a cpib: 

^njona Easi v. Prahla^ Chandra Ghose, Mir Azmat Ali v. ^fahmud• 

^•Nissa f8). The Talnkdari eetabe of which bhe plaintiff is bhe owner is 
impybihle and inalienable without the sanction of Government under 
section 31. olauce 1 of the Guiarat Talukdars' Act. and it deecends ao- 
^rding to the rule of primogeniture. It has been held in Bimmatsino v. 

GanvaUina (9) that although bhe son of a Talnkdar is debarred from 
olatming a partition of the estate in his father’s life-time, he mav *=00 for 
maintenance ont of the eobate. See also Ramohandra Salcharam Vaah v. 

Sahhnram Gopal Vaah (10), Rnpposing that the defendant is a legitimate 
Son. he would he entitled to an interest in the estate and so he would he 
interected in denying . the plaintiff’s right being free from his claim bo 
maintenance out of the estate. Therefore the present suit dearlv falls 
tin<^er^ section 48. illustration (/) of bhe Specific Relief Act. The rulings 
In Raiah Nilmony Binah v. Kally Churn Rhattacharj^e. (11) and Knthnma 
Natchiar v. Dorflstwpc. Tever (l) were not decided under section 48 of the 


ill R. 9 T. A 1 <^ 9 . 

9 flsTS) ti. R 5 T. A. S7. 

(8) flROai I,, n 2R T. A. in at p. 27 
U) (1903) Tr.Rep. ICh. 434. I 
(p (1906)*1 Oh. 396. 

(6) (1879)J6 Cal 619.. 


(7^ (lfi’70' R-Reng Tj R 913. 
f*-) (1R97) 90 Ml 9R. 

(9) (1R7S) 12 Bom H. 0. R. 94. 

(10) (1R77) 9 Pom. P46. 

( 11 ) (I 874 )!fi:i. R .-2 I. A. 83 . 
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Speolfio Relief Aob. They went) Epon the old Chancery PraoMoe Oases. 
The law ha=; been aUered in bhis re^peob; see DanieVs Praobioa. pp. 630. 
631. No aobion or pleading is now open bo bhe objeobioo bhab a mere 
dfloiaraborv iudsmenb order is sou^hb bherebv and bhe Courb is emno wared 
bo make a binding deolarabion of rit^hbs whebher any oonseqnenbial relief 
is or could he o'aimed or nob. The power bhus ^iven is disoreblonatv and 
whebher bhe Courb will exercise ibs disorebion depends on bhe oironm- 
sbanoes of bhe parbioular case: Ellii v. Duke of Bedford (1), TFes{ v. Lord 

SachviVe (2). 

Under bhe Judioabure Aob a su'b can be mainbained for perpebnabio^ 
besbimony, Order 37. Rule 35. No snob procedure is provided in India 
and so ib becomes neoesc^firy bo file ‘^nibs of bhis [680] nabnre while facts 
are fresh, witnesses are alive and are in a position bo depose to facts of a 
recent date as pointed out hv bhe Privy Council in C^iandrasonoti v. 
Mohanmngii (3). The decision in Tool v. Ewing is nob applicable bo 
bhe present case. In bhab case there was no question relating to a ri^hb 
bo an impartible estate and bhe rules and orders relied on in bhab case 
were nob similar bo 'section 12 of the Specific Relief Aob. 

Scott, C. T.:— The plaintiff claims in bhis suit a deolarabion bhab bhe 
second defendant is nob his son and bhab he was nob born to bhe first 
defendant and for an injunction restrainino bhe defendant 1 from pro- 
olaiminrt bo bhe world bhab the defendant 3 is plaintiff’s son and from 
olaiminf* maintenance for him as such son. 

The plaintiff is a Talukdar and the first defendant is his wife, who 
alleges bhab, after leaving the plaintiff's house, a son was born bo her 
who had been begobb-^n by the plaintiff. 

No claim for raainbenanoe has as yet been made on behalf of bhe 
second defendant. Tie is an infanbloss than two years of age and neither 
be nor anvone on his behalf ha^ set no any claim bv him as heir bo bhe 
estate of bhe plaintiff. The Talukdari esbate of which bhe plaintiff Is 
owner docoends according bo the rule of primogeniture, ib is impartible 
anl inalienable without bhe consent of Government and ib has been held 
in this Courb bhab although bhe son of a Talukdar is debarred from claim- 
ing a partition of bhe estate in his father's life-time, he may sne for main* 
benanoo out of bhe o'^tabo, flimmatvng v. GinpaUino (5), 

The question which arises at the outset is whebher snob a suit as 
this will lie. It has long boon osbablisbod that bhe general power vested 
in bhe Oonrhs in India under the Civil Procedure Code bo entertain all 
suits of a civil nature excepting saibs of which cognizance is barred by 
anv onaobmenb for bhe btmo being in force, does nob carry with it the 
general power of making declarations except in so far as snob power is 
0 '<pre'^^lv conferred by statute. 

[681] In Kathama Natchiar v. Dora'ij'flga Tew («) the Judicial 
Committee state : — "They at first nonoeivod that bhe power of bhe Courts 
in Inlia to make a merely doolaraborv decree was admitted to rest upon 
bhe d5th soobinn of bhe Code of Civil Prooeluro of 1359, the effect of which 
has be«n so much disoussed. Mr. Dovne, how 0 v>'»r, raised some question 
Rs to that, and sucige^'tod that the power was possessed bv the Courts in 
bhe Mofnssil, before bhe Code of Procedure was passed, and had not been 
taken away bhoreby. No authority which establishes the first of these 


ill (isici 1 nil It V* 199. 
(9) (190ft' 9 Oh. M25. 

(3) (1906) 30 Bom. 623. 


(4) (19041 Ir. Bep. I Ch 484. 

(51 (1$751 12 Bom. H. 0. 11.94. 

(6) (1976) L. B. 2 I. A. 169 at 179. 
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propositions was cited; and their Lordships conceive that it the legislature -gjo 
bad intended to continue to Dno:;e Oouros tiio gouerai power ot making ApbiIi 13 

declarations i^it Diiey over possesbou suoa a power;, ic would nut have in- 

trounced tms clause into one Code ot Ir^iocoauie, wnion, u a limicoU con- appeIiLATb 

struoOioD IS to be puo upon it, yleaiiy impiios Onat any docree mado in 

excess ot the power tnoieoy oouLeriea womd bo objocoiouabie, tno words 34 b 676=7 

ot the section being; — 'No suit snail be open to an objection on tbe I. C. 965=:12 

ground bbat a merely declaratory decree or order is sought tnereby. and it ^ 

shall be iawtui tor tbe Civil Courts to make binding deoiaiations ot right 

without granting consequential relief.’ Nor does any Couib m India since 

the passing of the Code seem to have considered that it had the power of 

making declaratory decrees independently ot that clause.'* It was held 

by their Lordships m tne case irom which the auove quotation is drawn, 

that the application ot section 15 oi tne Code ot Proceduie ot 1859 must 

be governed by the same principles as those upon which the Court of 

Chancery proceeded in exeioi^iug the power ouulorred by 15 and 16 

Vio., 0 . 86, s, 50, with suon shgut uioUiheations as might be required by 

the d.iherent oiioumstanoes ot India and by the Uiiieieut constitution of 

the Courts lu that ouunory, and tnat a aeolaiatory decree couid not oe 

made unless there was a right to consequential relief capable ot being 

had m the same Court ; or under special circumstances as to juiisdiotion 

in some other Court. 

There can, we think, be no doubt tuat if the law as to declaratory 
decrees were soiit governed by section lu of Act of 1859, this £68^J suit 
would not be maintainable, having regard to tne decisions in Lugiand 
under 15 and 16 Via., 0 , 86, s. 50, and tue opinion expressed by the Judioiai 
Committee m the case above reletred to. Tue law, however, is now 
governed by section 42 of the Speoitio Belief Act of 1877, which provides 
as follows 

“ Any person entitled bo any legal character, or to any right as bo 
any property, may institute a suit against any person denying, or interest- 
ed to deny his title to such onaiaotur of rignt, and the Court may in its 
discretion make therein a declaration that he is so entitled, and the plaiQ" 
feiti need not in such suit ask lor any further relief. 

Provided that no Court shall make any such declaration where the 
plaintih being able to seek lurther relief tnan a mere declaration of title 


omits to do so/' 

On behalf of the defendant, reliance is placed upon a passage in the 
judgment of the Judicial Committee ih ^tscnat v. iSeGTetavy of btatc for 
J.7klt*a %n iJounoil li) to the ettect that there can be no doubt as to the 
origin and purpose ot Scooion 42 tuat it was intended to introduce the 
provisions of section 50 of the Chancery Procedure Act of 1852 U5 and 
16 Vio., 0 . 86} as inteipieted by the Judicial decisions and that before tbe 
Act ot 1852 It was not the practice of the Court in ordinary suits to make 
ft cieoiaration oi right except as introductory to rebel wnioh it proceeded to 
ftdminister. The Judicial Committee however in that case were not oon- 
Bidering exhaustively the ditteient oases in which deciaiatory decrees 

*nightt be passed, .... . 

It is contended on behalf of the plaintift that he is a person entitled 
to a right to his Taiukoan estate tree Irom any claim bo maintenance by 
or on behail oi the second delenuaut, and bhereiore that the Court may, 
m Its Qisoretion, make a deoraration m this suit tnat he is so entitled. 
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There oatii we bhinki be no doubb that bbe assertion which has 
boon proved tio have been made by the father of the first defendant 
with reference to the paternity of the second defendant, may lead to 
serious consequonces from the point of view of [683 j the plaintiff. It is 
well known tut*t disputes often arise as to the true paternity of boys who 
are pua forward as heirs to Taiukdari estates. The prevalence of snob 
disputes is illustrated by the letter of the Collector of Ahmedabad of the 
9th of December 1897, Exhibit 131 in this case, where he calls attention 
bo the desirability of Talukdars having bheir wives submitted bo medical 
examination, when it is alleged that they are pregnant. It is not that 
such boys are often objected to as being bastards but as being suppositi- 
tious sons of women who have never borne sons. 

As a particular instance of the evil now under discussion, we may 
refer to a passage in the judgment of the Judicial Committee in Chandra- 
sa7ii/;z v. Moaansangjt (1), where, with reference to a case of an alleged 
supposititious child of a Talukdar, their Lordships observe " The extra- 
oraiuaiy length of time which was allowed to elapse after the 14th May 
1883, the date upon which everything turns, and the Itith December 4894, 
when the present suit was tiled, is also a olroumstanoe very adverse to 
the respondent. During all that interval, with the exception of a part of 
189J and 1894, when negotiations for a compromise were in progress, 
there was never a time at which proper steps might not, and ought not, 
to have been taken to secure a lull trial of the question in issue; and that 
question is one which, from its nature, specially required to be disposed 
of while the facts were fresh.” 

It appears to us that having regard bo the really serious nature of 
the question with which the plaintill was faced as soon as the assertion 
was made that a son, not admitted by him, had been born to his wife, his 
ooutou&iou as to his right under section 42 of the Speciho Relief Act is 
peileotiy reasonable and we hold that this suit is a suit which tails 
within the purview of section 42. 

The question then arises is whether the Court below in entertaining 
the suit has exercised a proper discretion in the matter. On the one 
band, it is extremely desiiabie that all evidence which may be forthooming 
witn reluieuoe to the biith and paternity of [684j the second defendant 
should be taken while it is still available. On tue other hand, we have 
to hear m mind the considerations stated as follows by Mr. Justice Joyce 
in N. E. Aiarine Enginttr^ng Co, v. Leeds Forge Co, ('.i). ** In simple 

cases, the more fact that A is supposed to contemplate the bringing oi an 
actum against 13, or that A may have slated that he has grounds for such 
an action, does not entitle 13 to institute an action against A to have il 
declared that A has nut a good cause of action against B, I think that is 
so whether the re^ult depends merely upon questions of law or upon iaotSf 
as to which there would, or might, be a ooudiot of evidence and a pro- 
tracted trial. Ordinarily, an intending piaiutili may postpone his action 
as long as ho pioadesat the risk of finding himself ultimately barred by 
some bcatute ol Limitations, and he may choose his own time lor com- 
menoing pioceedings, Ue is entitled to wait until he has oolieoted the 
ncoessaiy evidence, or has made such inquiries as he thinks ht, or has 
Obtained the requisite luuds, or what not." 

\Ve do not think that m the present suit these considerations are of 
muohtoroe. b or it is not the case here that the piamtifi is seekmg 


(1) (1906) 80 Bom. 628 at p. 688. 


(8) (1908) I Ok m at 889. 
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premaburely bo foroa his opponent s hand ; on the contrary the plaintiff’s 
own hand has been forced by the open assertion of a definite olaim on atoieiS. 
behalf of the minor defendant} a claim which the plaintiff is entitled to — — 

repel now when the material evidence is obtainable. To hold that, AppbI/IiATE 
although the suit is maintainablei tbe Court below wrongly exercised its 0*ViD, 
discretion in granting the declaration sought amounts for practical pur- 84B^6-7 
poses to holding that the plaintiff, openly threatened with this serious 1, 0, 948=12 
olaim, is condemned to inactivity for, it may be, 20 or 30 years, leaving it Bom. L. R. 
to the claimant to file his suit at such time as most assists him in taking 
the plaintiff at a disadvantage. The remarks of the Judicial Committee 
•which we have already quoted indicate how prejudicial to the plaintiff’s 
cause such inactivity would be, and it is plain that every day during 
which the plaintiff remained quiescent under an adverse olaim of this 
character, would strengthen the case againit him. 

[6b5] We have not overlooked the fact that the second defendant is 
an infant of very tender years who was represented only by tbe official 
Nazir of the Court as his guardian, and we have considered whether it 
would not be best to reverse the decree under appeal and stay the suit 
with liberty to the plaintiff to apply for its removal from the Stayed List 
in the event of the second defendant setting up any claim based upon the 
allegation that he is the plaintiff ’s son. But having regard to all the 
circumstances and being of opinion that the lower Court has come to a 
correct conolusion upon the question of fact we think that our proper 
course is to affirm the decree. It is no longer the practice to stay suits 
against infants until they have attained full age, as it is generally consi- 
dered that an infant’s case can be sufficiently placed before the Court by 
a duly constituted guardian. Such a guardian we have here, and though 
the whole of the case for the defence is that which was put forward by 
the first defendant, that is a oucumstanoe of no moment to the present 
argument. From the very nature of the case the claim on behalf of the 
infant bad bo be put forward during his infancy, and the person best 
qualified to put it forward was the first defendant. In reality indeed it is 
as much her claim as hie, and the record satisfies us that she has support- 
ed her pretensions with all the evidence procurable in that behalf. The 
plaintiff, being entitled to bring this suit, is entitled on the evidence to 
lihe deoiee made in his favour, and his rights are not to be curtailed by 
reason of tbe fact that tbe false claim made against him had to be made 
while the second defendant was yet an infant. Technically the infant 
bas been duly represented ; substantially his case has been put before the 
Court fully and completely with all, even more than all — the evidence 
which could honestly be called in aid of it. In the interests of justice it 
is of the highest importance that claims of this obaraotor should be inves- 
tigated and decided without unnecessary delay, and when the controversy 
bas onoe been brought to trial the decision should ordinarily follow in the 
usual course. We do not find in this case sufficient reasons for upsetting 
the decision oome to and suspending the whole dispute indefinitely. 

[686] Much reliance has been placed by the defendant’s Gounsei 
Upon the case of Tool v. Ew'ing (1). That, however, was a case in which 
uo question arose as to the right of inheritanoe to an impartible and in- 
alienable estate and the words of the Eules and Orders relied upon by 
the Master of tbe Bolls as indicating that no suit for a declaration of 


(1) (1904) Ir. Bcp. 1 Oh. 434. 
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1910 bastardy oould ba maiabaiciQd, are not identioal with tbe barins oi seo- 

AFBiii 13. Spa^i&o iieliet Aoo. 

We alfirm one dooree of one lower Court and dismiss the appeal with 

APPBIiLATB costs. 

Oi^. \Y 0 order the appellant to pay the Court fees which would have been 

3$ B. 616=7 bun if he had not been permitted Do appeal as a pawper, 

I. 0. 845-=12 Uecree affitmcd. 

Bom. £i. B. — 
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Before Mr, Justice Chunduvarkdr and Mr* Justice Heat n. 


Nanabhai Bajibhai Paiel {.original Dejendant)^ Appellantt 

V. ThK COhhKCXOR uF KaiRa ANu Oi'HhR Li:.UAL KKl BKSKKXATIVES 
OFInaMdak PA^DURA^a bAUASHiv {ofiyinal tLa%nt%t}s)i he^pondenU^ 

[ttth July, 1910. J 

Bombay Land B<vcnuc JoaiJ {Bomijay Ait T uj iS'iUj, su'Ovns 3 UD end 2l7t— Purvey 
Stttiemvni introdttcut into inam v:iiagt^lhamaai''i Mtimt' tNitrta us A/uUtaur— 
jftnnantnt Unani oj the inowiuur Otjon the sittu)nent-^inafnaar's rtgiu (o 
enhance rent. 


SeotiOQ 217 oi tho Bombay Land Revouuo Codo \Bombay Aot V of 1&19) is 
uot> resirioted iu its appiioatiOQ to registoc<;a OLoapams ocly : it luvests ** the 
boiaors of alNauds " iQ aliOQated Yiliuged with tuti samo rights and imposes 
[63^ upoQ them the saino rvspousibiiittos lu luspeot of the lauds iu their oooa* 
patioa that oooapaats m UQaiieuatcd Mllttgos have. 

Ihe term '' holder " as doiiuod lu olause 11 , seotioQ 3 of the Laud Revenae 
Code, is wide euough to luoluue evou a teuaut wuo has euierud luto possession 
unuor an ocoapaut. 


SECulli) appeal from the deoision of L. P. Parekb, Judge of the Coutk 

of Small Causes at Ahmedabati with appellate powers, ruveising the deoioe 

passed by M. N, Choksi, Subordinate Juoge at I'ladmd. 

Suit by an iuamdar to lecover euhauoed rent iiom his tenant. 

The plaintih, Panduraug badashivrao, as iuamaar of the village of 

Manjipura in the Nadiad Taiuka, was DUe grantee oi the Koyal share of 

revenue. At his request Government intiuuuoed survey settioineufi into 

the village, at whiou the piaiuDitl s name was entered as Knateuar or 

registered oooupano of tho lands in ihe village, luuiasive of Uie land m 
dispute. 

The defendant was the permanent tenant of the lands in dispute and 
was in possession long before the survey sottiemeno was introduced. He 
used to pay Es. 45-13-1 every year to tne plaintiil as rent. 

• Bocoud Appeal No. It6 of IsOf). 
t The BOoUous run as follows : — 

Sootioa 3 (11) ‘ holder " or ** laodholdor ” siguilics the p>6raou iu whom a tight 

to hold laud IS vested, whether solely ou his owu aooouat, or wuoilv or partly in trust 

for auother peisou. or for a class of peisous, or lor the pauiio ; it luoiuaes a mortgagee 
vested with a right to possossiou. 


317— When a survey settlement has been iutcoducod. under the provisions of the 
last aootion or of any law for the lime Ooiuk m loioo, iiito an alieuawed village, the 
holdota of all lauds lo which suth scttlcmout ox.ouus .shall nave the same ngUMi and 
be alleoied by tho same respouaiuihties lu lospeot ot the lauas in tueit gceupMtiOtt M 
OQOupania in uualienaiea viiiagos h»vo or aro atlooiod oy, uuuer tue provisioua ot thii 

oi Aot relating w .goupants and re^nterec oooupanW 
Iheli be apphoabie, bo fee ea m»y be, to them. 
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The plainfiief then enhanoad the rant to Rs. 80 ; but the defendant 
deolined to pav and contended that all he waa liable to pay waa the ^^urvav 
aaaesament under aection 517 of the Bombay Land Revenue Code. 1R79. 

The plaintiff filed a auit to recover the enhanced aasea^ment from the 
defendant. The Court of firat inatanca held that the plaintiff waa not 
entitled to enhanoe the rent and diamiased the suit. 

[ 688 ] On appeal, the lower Appellate Court hold that the plaintiff 
waa entitled to enhance the rent to a reasonable extent. It therefore, in 
recognition of plaintiff ’a right to enhanoe the rent, allowed an enhance- 
ment of 10 annas an^ 11 pies. 

^ The defendant appealed to the High Court. The Inamdar-plaintiff 
having died was represented by the Collector of Kaira. 

The appeal came up for hearing before a Bench composed of Russell 
and Aston, JJ., when their Lordships delivered the following interlocutory 
judgment on the 8th November 1905. 
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RusSBtiL, J. : — This is a suit by an Inamdar claiming tbe right to 

enhanoe the rent of the defendant, who has been held to be a permanent 

tenant. A similar point was lately discussed by this High Court in the 

case of Bajva v, Balkrishna Ganqadhar (1). The judgment in that case 

lays down what are the essential issues to be decided in a case of this 

nature. Inasmuch as findings on these issues have not been recorded by 

the learned Judge, it is impossible for this Court to pass any decree in this 
case. 

We accordingly remand this case to the lower Appellate Court for 
findings on the following issues : — 

(1) Was the Tnam grant of the soil or of the Royal share of the 
revenue ? 

(2) Was the defendant, or any predecessor in title of bisj in posses- 
sion of the lands in suit at or before the date of the grant in Inam under 
which the plaintiff claims ? 

(3) If so, was he in possession at that time as tenant of the person to 
whom the Tnam grant was made, and had he Mirasi rights? 

f4) Is it rent or assessment that is payable ? 

‘ (5) Has the plaintiff the right by virtue of usage or otherwise to 

enhance as against the defendant? 

(6) If there is a right to enhance, then to what extent can the 
enhancement be made having regard (a) to the usage of the locality in 
respect of land of the same description and tenure and (6) what is fair and 
equitable ? 

[ 689 ] In addition we would add a further issue, viz. 

(7) Inasmuch as the learned Judge has found that the survey settle- 
ment has been introduced into this village, what effect, if any. will that 
have, having regard to section 217, Land Revenue Code, upon the plaintiff's 
alleged right to enhanoe the defendant's rent or assessment ? 

Fresh evidence to bo adduced if necessary. 

Findings to be returned in two months. 

The findings recorded on the issues were as follows ; — 

(1^ That the inam was the grant of the Royal share of revenue. 

f2) In the negative, 

(3) Not necessary to decide. 

(4) It is the rent that is payable. 


(11 (1905) 99 Bom* 415. 
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(5) The pldinMff as owner has a rlghl) to enhance the rent as against 
the ^e^e’^^ant. 

That the rent he enhanoea to 4h H O only. 

(71 That the introluoMon of survey settlement in the village will 
hav 0 no effeoli on fcho ri^ht f-.o enhanon bhe ^lefon.1anli's renb. 

The anneal came up for di'^po-al before Chandavarkar and Heaton, JJ. 

L. A. Shah for the appellant ; — ^ 

The defendant, aspermflnent tenant, is a holder of bhe land in dispute 
(see section 3. clause 11 of the Bomhav Land Bevenue Code. 1879); and as 
such he is liable to pav onlv Government a=:s 0 «ment under section 217 of 
the Code The mere fact that the loamdar is the registered occupant 
makes no difference. The defendant is the holder and as such he is en- 
titled to the benefit of section 217. See also Surshanqji v. Naran (l). 


0. S. Kao. Government Pleader, for the respondent * — 

The applioabilitv of section ‘217 is governed by the expression so 
far a" mav he” which it contains. The Inamdar is the registered occupant, 
and as such he is the *' holder" within the [690] meaning of the section. 
His tenant— permanent or otherwise— is not a holder. If it were not so, 
the result wonld be that a registered occupant cannot let out his land on 
any term be likes, which is not the case even in a Kbalsa village. 

L A. Shah, in replv. 

Cranoav\rkar, J.; — The re'^pondent is Inamdar of the village in 
which the land in dispute is situate and brought the suit out of which this 
appeal arises to recover enhanced rent. The appellant oontected the claim 
on several grounds, one of which, material for the purposes of this appeal 
and decisive of the oa'^e, was that he was entitled to the benefit of section 
2l7ofthaLaal Bevenue Code and liable to pay only the Government 
rate of assessment levied on the land. The lower Appellate Court has 
disallowed that defpuoaon the ground that the appellant is not a register- 
ed occupant of the land. But section 217 does not restrict its applica- 
tion to registered occupants onlv. It may be and indeed the lower Court 
finds that the appellant holds the land as a mere tenant under the 
Inamdar and that the latter has also acQuired the right cf occupancy. But 
section 217 invests *' the holders of all lands ” in alienated villages with 
the same rights and imposes upon them t^e same responsibilities in 
respect of the lands in their occupation that occupants in unalienated 
villages have. ** Holder." as defined in clause 11 of section 3 of the Code, 
is wide enough to include even a tenant who has entered into possoBsion 
nnder an occupant. 


It was urged for the respondent that by the concluding part of 
section 217 the legislature intended it to applv '* so far as may be.” But 
those words are used of the latter part of the section only and do not, 
when grammatically read, operate to limit the plain language of the first 
part. 

The deoree must he reversed and the plaintiff must be given a 
declaration that be is entitled to recover from th' defendant only the 
amount of assessment levied under the Land Bovonuo Code. As the 
defendant admits the amount claimed, the claim as to that is also 
awarded, hut this award shall bo without prejudice to the right declared 
by this deoree. The respondent must pay the appellant s costs through- 
out. 


(1) (1900) 3. Bom. UR. 865, 
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tAs 0<5t]ab!ished beyond controversy that fg^ri 

the plaintiff is grantee only of the Eoyal share of fcbe revenue ; that the junv 8. 

defendant is a permanent tenant nnder the plaintiff and that when the 

survey settlement was introduced into this village the Tnamdar*s name 
was entered as Khatedar or registered occupant of the lands in suit At 
that time however, as for long before and since, the acbnal occupant was S4 Br686=s.7 
^ defendant or his predecessor in title, who held as a permanent tenant I. C. 849=12 
That being so. how does section 217 of the Bombay Land Revenue Code 
operate in this case ? In virtue of being a permanent tenant, the actual 
occupant at the date of the settlement was one " in whom a right to hold 
land is vested.” Therefore he was a "holder” within the meaning of that 
term as used in the Land Revenue Code. Consequently he "shall have the 
same rights and be affected by the same responsibilities in respect of the 
lands in his occupation as the occupants in unalienated villages.” There- 
fore the defendant during the continuance of the settlement is only under 
an obligation to pay the survey assessment and no more. 

The fact that at the time of the settlement the Inamdar's name was 
entered as Khatedar does not seem to me to affeot the question. The 
right to cultivate the land vested in the tenant and that right carried 
with it a right to hold during the continuance of the settlement at no 
higher rent than the survey assessment, as soon aa by the will of the 
Inamdar the settlement was introduced.! 

That is sufficient in my opinion for the decision in the case and 
therefore it is unnecessary to express anv opinion on the other interesting 
point in the case ; viz. whether after the earlier litigation evidenced by 
exhibits 61 and 62 it was open to the Courts to 6nd on the evidfnce that 
the defendant or his predecessor in title was not in possession of the lands 
m suit, at or before the date of the grant in inam. 

Therefore I agree with the order proposed byl^my learnodrcolleague. 

Decree reversed. 
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Abetment. 

Waging oj v)arSedtUon~-lndian^^ Penal Code {Act XLV of 1860) 
secs. 107i 103, 12 L, 121 A. See PiiNAl# Code, 34 Bom S14 * 

Abkari Act ^Bombay) (Bom. Act V of 1878). 

85.43 (6), ^l^Vocazne^lllsgal poisesston —Removal— Transporta- 
tion of cocaine.— Aoousad No. i who was illegally in possession 
of cocaine brought! from ms room and gave iti Co accused No. 2 
V7ho sfiood opposite his house. The latter earned it to soma 
distance and delivered to a Purdeshi. The two aooQsed were, 
under these oiroumatanoes, charged with transporting cocaine, 
an offence punishable under secoion la (b) of the Bombay Ab- 
kari Act, 1878, The Magistrate, however, acquitted them of the 
offences and convicted them of illegal possession of cocaine, 
under section 47 of the Act. Against this order of acquittal, 
the Public Prosecutor appealed to the High Court. Heta, that 
the Magistrate was right in daoaning to coaviot the aooused 
under s. 43 (6) of the Bombay Aokan Act, 1878, inasmuch as 
the accused’s offence consisted not in moving the cocaine from 
one place to another, but in the unauthorised possession of it at 
any place in contravention of tne Act. Section 4J, ojause (6), 
seems to contemplate ratner the case of a person wno is m law- 
ful possession of cocaine at one place, but is by law lorbidaen to 
remove it either partly or wholly to another place. Empeboe v. 
BAliVANlBAO AWAnTuAO, (1910) 34 Bom. 342 

Account. 

Decree— No specifio direction as to accounts tn the decree — Court 
cannot axreot accounts to be taken before the Commissioner when 
puTites nave arrived at an agreement after the decree — Appeal 
against such an order— tractice^ — A decree ot the High (Juurt 
on the Original Side oontemp.ated an account being taken bet- 
ween the parties but it was silent on tne question as to how 
bhat acoount was to be taken, whetner by the Commissioner or 
by some person selected by both the parties, The Court ot first 

instance decided that wnere a direution as to acoount ougnt to 

have been incorporated m a decree when passed it was competent 
bo bbe Court at any stage of proceedings to direct necessary in- 
qmries or accounts to be made or taken. Heldt on appeal, tbat as 
some account was taken under the decree by a person appointed 
jointly by tne parties, a new agreement had come intu existence 
superseding bhe decree, and the Court was nut oompeteut to 
zUckke ine order appealed against. oiU vJuW^SJi v, 

TKu. HoPq MiiinH, L,*ittIiED (iyU8> 33 Born. 2x6 
Decree — Dxtout^on oj atcree--Sui^t jor reuemption— falling of ao 
counts unuer the Vckkn-an AgriGuitu.r^S(^ Reitef Act \XVLL of 
—Result oj account th^t mongayee ocetp^id turn- 

seif fiom rents anu ytojiis- Mojtgttg^es ‘tiyni to execute decree 
for rent. See HBcBee, 34 Bum. :^6U 
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AccounU. 

Satvfor parinership accjunii—Limitation Act {A^i IX of 1908) Art. 
,^JlOn—bpectfic assets realised withtn period oj limitation. See 
Limitation Act UX oi^ 1908), Art. 106, 34 Bom. 516 
Account, buit For. 

Dekkhan AgncuUunsts' lielief Act {XPIl of 1379), 2, cl. 2— 

Amending Act [XXIII of l^Sl)--Hatn':igiri Didrict—Mortguge 
oj iQSi— Agriculturist.— See Dekkhan Agricdltdrisxs’ Be- 
lief Act, 34 Bom. 16 1 

Dekhhnn dgrieuUwists' Belief Act (XVII of 1879) sec. 15 Dt ci. 3 — 
'Suit by mortgagor for account— Applicauon for redemption 
decree tn appeal— Bedemphon decree passed by Court in appeal 
—Decree tn ihe suit—lnurpretaiion. -See Dekkhan Agricul- 
turists’ Belief Act, 34 Bom. 158 
Accused* Statements by. 

Criminal Brocedure Code (ici F c/ 1893), secs. 162, 288— Iridian 
Bv.dcnce Act [I of lo72). secs. 21. -Evidence— AdmissibilB 

tij of cvidence—SiaUmcnts made by w^Urtess to lolice and Bauch 
—Slotemtnts made by tUe witness as accused before ibe Commit- 
ting Alagistraic IFttrtess deposing to different story before the 
Sessions Court— Corroboration of ihe deposiion before the CommiB 
ting Magistrate by staUmints made before the L'olice and the 
Bauch— Investigating Bohcc Ujji^er -Deposition of, as to state- 
ments maae by witnesses to him—B^aminatton-in-Chief— 
l/accice and procedure, idee Criminal FuuCeduue Codb (Aci 
V OF 1898), siiCS. i62, -zSS, 34 Bom. 599 
Acknowledgment 

Balc-deea containing acknowledgment of receipt ef consideration 
money tn f ull Vendor s ixen for l^Wfclutac-Tnoik**/— 

xl/orlyat/cc taking the mortgage without notice of unpaid putch- 
ase-moncy— Transfer of Bioperly Act [IV oj 1882) sec. 65, cl. (i) 
(b), cl. (h)— Estoppel— Evidence Act [1 of 1872) sec, ll5 See 
Transfer of Propertt Act, 33 Bom. 53 
Actions Ex Contractu and Actions Ex DJicto. 

Civil Brooeduro Code [Act F of 19081. Ss. 2 (IT), 80— Public 
OJficer—Suit against public ot}iccr—BoUce of cluim nrcejisary— 
Cantonmint Committee is publto of/iccr-Cantonmcnts Act (XIII 

of 1889), s. 80 applies to actions ex Jelioto ond tiot to ocl»on 5 

ex oontruotu. See Oantonmbntb (XIU ol lb89), s, 80, 
3i Bom. 583 ' ' 

Act*:— 

1848-1. 

S. 7. See Praobioo, 83 Bom. 25G 

1856— XV. 

1869^^X111^' ^ 38 Bom. 107 

See Workman’s Breach of Contiaot Act, 33 Boi 

Workman’s Bieash of Contraob 

1860-XLV. 

Bs. 21, 186. See Pen.'rl Code, 33 Bom. 213 
bs. 121A, 153A. Set, Criminal Procedure Code, 33 Bom 
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S. 50. See Transfer of Property Aot, 33 Bom. 96 

S. 66, ol. (4) (b), (6). See Transfer of Property Aob, 33 ] 

53 

S, 59. See Transfer of Property Aob, 33 Bom. 44 
S. 93. See Decree, 33 Bom, 273 

— 11 . 

S, 107. See Transfer of Property Aob, 38 Bom. 610 

^^1^^ t 

S. 11, See Civil Procedure Code, 33 Bom. 278 
S. 13, See Civil Procedure Code, 33 Bom. 479 
S, 28. See Civil Procedure Code, 33 Bom. 293 
Ss. 102, 103, 117. See Civil Procedure Code, 33 Bom, 476 
Sa. 234, 244, 262. See Hindu Law, 33 Bom. 39 
S. 244. See Civil Procedure Code, 33 Bom. 273 
Ss. 244, 310A, 311. See Civil Procedure Code, 33 Bom. 698.. 
S. 276. See Hindu Law, 33 Bom. 264 

Ss. 278, 282, 283, and 287. See Civil Procedure Code, 33 
Bom. 3ii 

Ss. 320, 323. See Gujarat Talukdars’ Aot, 33 Bom. 443 
Ss. 373 and 622. S^e Civil Procedure Code, 33 Bom. 722 .. 
S. 375. See Administration Suit, 33 Bom. 69 
Ss. 503, 605 and 588, See Civil Procedure Code, 33 Bom. 104 
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Acts — [Contd.) 

XIV 

S 539. See Civil Procedure Code, 33 Bom. 509 

XV. 

S. 69, See Aden Courtis Aoti, 33 Bom. 708 

Yll 

S. 8. See Suibs Valuabiou Aob, 33 Bom. 307, 658 

1890- VllI. 

S, 41. See Guardians and Wards Aob, 3*3 Bom. 419 

IX. 

S. 75, Sob. II, ol. (0. See Railways Aob, 33 Bom. 703 

1891— 1. 

See Bombay Civil Courts Aob, 33 Bom. 371 
S. 18. See Land Aoquisitiioa Aoc, 33 Bom. 325 
S. 23. See Land Acquisition Aob, 33 Bom. 483 

1898-*V. 

S. 106 (3). See Criminal Procedure Code, 33 Bom, 83 
Ss. 225, 233, 234, 235, 236, aud 237, See Ciimmal Procedure 
Code, 33 bom. 77 

Ss. 233, 234, 235. 236, 237 and 239. See Criminal Prooeduro 
Code, 33 Bom, 2 '! 

S. v69. See Criminal Prooedure Code, 33 Bom. 423 

1899 11. 

S. 2 (5) (6). See Stamp Aob, 33 Bom. 426 

1908-V. 

S. 9. See Civil Procedure Code, 33 Bom. 387 
O VI, r. 17, See Civil Procedure Code, 33 Bom. 644 
1827-11 

8. 66, See Pleader, 33 Bom. 252 

1862-V. 

S. 3. See Bhagdari Aob, 33 Bom. 116 
See Res Judioaba, 33 Bom. 479 

ISIS-V. 

Ss. 3 (10), 9, 43. See Bombay Abkari Aob, 33 Bom. 330 

1887- VlI. 

S. 6. Stfs Toda Giras Allowance Act, 33 Bom 253 

1888- 111. 

S. 354. Sm Bombay Municipal Aob, 33 Bom. 334 
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S. 31. See Gujarati Talukdars’ Aot, 33 Bom 443 

1890-11. 

Bs. Ill 47. See Salti Aobi 33 Bom, 636 

1898-lV. 

See Bombay City Improvemeuti Act, 33 Bom. 483 

1901-111. 

See Municipality, 3o Bom. 2l3 

1908 -11. 

See Gujarat Talukdars’ Aot, 33 Bom. 443 

1840 -V. 

See- Curator’s Aob, 34 Bom, 116 

1841-XIX. 

Ss. 3, 4, 14. See Curator's Aob, 34 Bom. 116 


• • • 




• « « 


t « • 


t « « 


t 


264 

443 

233 

205 

304 


21 

49 

139 

266 

268 

243 

406 

159 

73 

SOI 

289 

163 

210 

279 

400 

304 

134 

279 

533 

533 


902 


eBNBBAL INDBZ 


• • • 


♦ • • 


• • • 


« • 4 




• • 4 


4 « • 


» • 4 


Acta.— (Oon<i.). 

1852-XI. 

Jurisdiotion Aob, 34 Bom, 232 

loo9— VIII. 

Procedure Coda (Act VIII of 1859). S. 15, 34 

1860-XLV. ^ 

Code, 34 Bom. 394 

o. dzy. iifte Crimina! Procer^ure Cor^e, 34 Bom. 326 

124i. See Penal Code, 34 Bom. 378 

1864*11. 

JDA A®*** ^om. 267 

1868 — X. 

S. 187. See Succession Aoft, 34 Bom. 606 

8. 250. See Succession Aob, 34 Bom. 459 

1870 *VII. 

1870— XXI**'^' J'i''*s3iol:lon. 84 Bom. 267... 

40-7. Aob, 34 Bom. 506 

10 1 1— XXIII. 

187a— Pensions Aob, 34 Bom. 175 

Ss. 21, 161. See Evidence Aoti, 34 Bom. 699 
S. 92. See Evidence Aofi, 34 Bom. 59 

^872 — IX^’ Evidence Act (I of 1872', S. 115. 34 Bom. 676 *’] 

Ss . 39, 73, 120, See Conbraofi Act. 34 Bom. 192 

S* 57. See Conferaofi Aob, 34 Bom. 519 

S. 93, See Jurisdiction, 34 Bom. 13 

- . Ss. 215, 216. See Contract Act, 34 Bom. 292 
1874 ^ 11 . 

Administrator-Generars Act, 34 Bom. 606 

1870 — X, 

S.jd, sub-s. (a). See Revenue Jurisdiotion Act, 34 Bom. 

. ¥ 82 
1877-**- 

S. ^2. 5m Speoido Relief Act, 34 Bom. 676 
1877^' Ilj* Specific Relief Act, 34 Bom. 669 

S. I7. See Transfer of Property Act, 34 Bom. 287 
1877^ ^9. See Registration Aob, 34 Bom, 202 

Ss. 6 and 7. See Limitation Act, 34 Bom. 589 
S. 8, Soh. II, Art, 179, Expl. I. See Limitation Aob (XV of 
1877). S. 8. Soh. II, Art. 179, Expl. I, 34 Bom. 672 
Ss. 22, 28. See Limitation Act, 34 Bom, 91 
Soh, IT, Art. 120. See Limitation Act, 34 Bom. 321 
Soh. II, Arts- 131, 62. See Limitation Act, 34 Bom, 349 
Art. 179, See Limitation Aob, 34 Bom. 189 
l*^9i ol. 4, See Limitation Act, 34 Bom. 68 

See Deoree, 34 Bom. 260 

S. 2. See Dekkhan Agriculturists’ Relief Aot, 34 Bom. 66 
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Page 


1879-XVII. . . „ „ 

S. 2, ol. 2. See Dekkhan AgriouHnrislis’ Eeliet Aoli, 34 Bom. 
161 

S. 12. See D’kkhan Agriculturistis’ Rolief Aob,34 Bom. 502 ... 
Ss. 12 and 13. See Dekkhan Agricultmrisli’ Beliat Aob, 34 

Bom. 220 ' . ■■■ 

S. 16D, ol. 3. See Dekkhan Agrioalburistis’ Relief Aok, 34 

Bom. 158 

1881 -V. 

S 81 See Probabo and Admini'^brabion Aob, 34 Bom. 459 ... 

1881- XXlIl. 

See Dekkhan Agrioulburisbi’ Relief Aob, 34 Bom. 161 

1882- 11. 

Ss. 5 and 6. See Trusbs Aob, 34 Bom. 467 ... 

1882— IV. 

8. 43. See Transfer of Propetby Aob, 34 Bom. 175 

S. 54. See Transfer of Properby .Aob, 34 Bom. 139 

Ss. 55 (6' ih\ 123. See Transfer of Properby Aob, 34 Bom. 237 

S. 67. See Transfer of Properby Aob, 34 Rom. 462 

S. 85. See Transfer of Properby Aob, 34 Bom. 354 

S. 90. See Transfer of Properbv .Aob, 34 Bom. 540 

1882 -Yl. 

Ss. 128, 129, 130 and 131. See Indian Companies Aob, 34 
Bom. 533 ... 

1882- XIV. 

See Civil Proofddeb Codr, 34 Bom. 250 

S. 13. See Res judioaba, 34 Rom. 416 

S. 31, S^fl Limibabion Aob, 34 Rom. 9l 

Ss 43 and 50. See Ciyil Prooeduro Code, 34 Bom. 540 

Ss. 235, 320. See Civil Prooeduro Code, 34 Bom. 142 

Ss. 244, 252, 647. See Civil Prooedure Code, 34 Bom. 546 .. 

S. 375. See Civil Prooeduro Code, 34 Bom. 502 

S. 551. See Civil Prooedure Code, 34 Bom. 267 
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1882 -XV. 

S. 22. Pre'itdanoy Sra^ll Can've Oanrbs Aob,' 34 Bom. 13... 
Ss. 37, 3-^. S’c Prasitlonoy SmUl Oftu^e Oourbs Aob, 34 
Bora. 316 

1887-VII. 

S. P. -Turisdiobion 34 Bom. 267 
S. 11. Seo Rosbibubion of Oonjus^Rl righbs, 34 Bom. 236 

1887-IX. 

Ss. 6, 27, 32. Soh. II, ols. 2 .3. See ProvinoiM Small 

Cftu^e Courbs Aob, 34 Bora. 171 

1889- XIll 

S, 80. Srt5 Canbonmonbs Aob, 34 Bom. 583 

i89n-VIII. 

S. 9. See Quardmn? ami Wards Aob. 34 Bom. 121 

1890— IX. 

S. 7. Sfic Railways Aob, 34 Bom. 262 

1894—1. 

See Land Aoqulsiblon Aob, (I of 1894), 34 Bom. 618 
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(OojioW.). 

Aoquisitiioa Act), 34 Bom. 486 

lOoO— V, 

is' I62 ’ 98r’ ^ Prooeduro Code. 34 Bom. 326. 

bs. l62, 288. See Criminal Proeadure Code, 34 Bom 599 

S. 195. Sea Criminal Prooedoro Code, 34 Bom. 316 

Ss. 195, 478. See Criminal Procedure Code, 34 Bom. 88 
... S. ^5. See High Court, 34 Bom. 378 

I 099 — IX. 

Sea Arbitration, 34 Bom. 372 

1908— V. 

Ss. 2 (17), 80. See Oivil Prooedura Code (Aofc V of iqnR^ 
Ss. 2 (17), 80. 34 Bom. 583 

S.ll. See Civil Prooedura Coda (Aoti V of 1908) S ii 
Bom. 689 * 

S. 24. See Civil Prooedura Code, 34 Bom. 411 

S. 33. Order 20, Rules 6 and 7. See Civil Prooedura Code 34 
Bom. 182 * 

s. 116. See Aden Aot, (II of 1864), Ss. 8 and 15, 34 Bom 267 
^3. 128. See Conbraoli Aob, 34 Bom. 192 

S. 161. See Oasbe-questiion?. Jurisdiobion of Civil Oourbs in 34 
Bom. 467 ’ 

S. 151, See Oivil Prooedure Code. 34 Bom. 135 

O. Ii r. 3 ; O. II, r. 3. See Civil Procedure Code. 84 Bom. 358 

0.1. r. 8. See Civil Prooedure Code (Aob V of 1908), 84 
Bom. 420 

O. I, r. 9. See Limibation Aob, 34 Bom. 91 
O. XXXIIT, rr, 1, 2 and 6. See Civil Prooedure Code (Aob V 
of 1908). O. XXXIII, rr. 1. 2 and 5. 84 Bom. 638 

1908-VlI. 

S. 8. See Newspaper (Inoibemeubs bo Offences) Aob,» 34 Bom 

3^47 * 

IMS—IX. 

S, 7. See Limitabion Aob (IX of 1908), s. 7, 34 Bom. 672 
A . 106- See Limitabion Aob, 84 Bom 615 

Acte (Bombay) 

1827-11. 

S, 21, See Casbe-quesbion, 34 Bom. 455 

1827— V. 

18278* XViOl Bombay Regalabion, 34 Bom. 128 

^g^^Si^rausfer of Property Aob, 34 Bom. 175 
Shebsanadi Lands, 34 Bom. 560 

1869 -XIV. 

S. 24. See Resbibubion of Conjugal Rights. 34 Bom. 236 
Barb V, See Bombay Civil Courts Aob (XIV of 1869J, Part V, 

1878^^'V^' Hereditary OfHoes Aot, 34 Bom, 101 

Ss. 43 (5), 47. See Bombay Abkari Aot, 34 Bcm.'342 
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Acts (Bombay)— (OortcW.). 

jgijg Y 

Ss. 3 (11) and 217. See Land Revenue Code (Bom. Aob V ot 
1879), Ss. 3 (11) and 217, 34 Bom. 636 
8, 48, Se6 Bombay Land Revenue Oode, 34 Bom, 239 

1888—111 

Ss. 33 and 34. See Bombay Municipal Aob, Ss. 33 and 34, 84 
Bom. 659 

S. 25li. See Bombay Municipal Aob. 34 Bom. 496 
S. 305. See Bombay Municipal Aob, 34 Bom. 693 
S. 377. See Bombay Municipal Aob, 34 Bom. 346 
Ss. 390. See Bombay Municipal Aob, 34 Bom. 344 
S. 394. See Bombay Municipal Aob, 34 Bom. 252 

4888-VI. 

Ss. 28, 29B and 29S. See Gujarab Talukdars* Aob, 34 Bom 142. 

S. 31. See Talukdars' (Gujarabh) Aob, 34 Bom. 65 

Aden Act (H of 1864). 

Ss. 8 Ufii 15 -Oourt-feee Act (Vll'of 1870), s. 7, sub*cl. 4, cL. (ol and 
((£) — Suite Valuation Aot (VII of 1887), sec. 8 — Oiuil Proce- 
dure Code (Act XIV of 1882), sec. 551— Crv/J Procedure Code 
(Act T o/ 1908), sec. 115 — Valuation for the purposes of Courts 
fees and jurisdiotion — Suit for declaration and injunction — 
Bejection of plaint as not properly stamped — Appeal — Applica- 
tion to state a case to High Court — Sumwirt-rv dis?ui5sal of appeal 
— Application for revision — Jurisdiction. — The plainbiff broughl 
a suib in bbe Court of bhe Assisbanb Resident at Aden for a 
deolarablon of beirsbip and an injunobion with reference bo 
certain property of bhe value of upwards Rs. 50,000. The claim 
being for declaration and iniunobion was, under bbe provisions 
of bhe Court-fees Aob (VII of 1870). section 7, sub-seoblon 4, 
clauses (o) and (d) valued by bhe plaintiff ab-Rs. 130 upon which 
bbe prescribed Courb-fee stamp was Rs. 10 only. The Assisbanb 
Resident rejected bhe plaint on bhe ground tha^- it was nob pro- 
perly stamped. Against the order of bhe Assisbanb Resident bhe 
plaint appealed bo bhe Resident at Aden, and on bbe 21rd 
September 1908 presented an application under section 8 of bhe 
Aden Aob (II of 1864) bo state a case bo the High Court upon 
certain questions specified in bhe application. The Resident, 
however, on bhe next day, that is, on bhe 24bh September 
summarily dismissed the appeal under section 851 of bhe Civil 
Procedure Code (Aob XIV of 1882). The judgment dismiss- 
ing the appeal was read out to the plaintiff on the 7th October 
following, when she attended bhe Court. The plaintiff, 
thereupon, preferred an application for revision bo bhe High 
Court praying that bhe order dismissing bhe appeal might 
be quashed and that bhe Resident be required to state a case. 
A question having arisen as to whether the High Court had 
jurisdiotion to interfere in revision with any order passed by 
the Resident in the exercise of his Civil jurisdiotion under the 
Aden Aob (II of 1864). Beldt that with regard to questions 
which might arise regarding oases to be stated by the Resident 
for bhe decision of the High Conrb under the provisions of seotiou 
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8. of the Aden Aoti (II of 1864) the Eesidenb’s Oourfi is subor- 
dinate to the High Court. Under section 15 of the Aden Act 
(II of 1864) as the Court of the Resident is to be guided by 
the spirit and principle of the laws and regulations in force in 
the Presidency of Bombay and administered in the Courts of 
that Presidency not established by Royal Charter and in the 
High Court in the exercise of its jurisdiction as a Court of 
Appeal from those Courts, the provisions of the Suits Valuation 
Act (VII of 1887) are ‘the law for the time being for the 
valuation of claims ’ in the Courts of the Resident of Aden. 

Eeld, further, that the plaintiff's claim being valued at Rs. 130 
according to the law for the valuation of claims for the time 
being in force and according to the rulings of the Bombay High 
Courti it did not fulfil the requirements of section 8 of the 
Aden Act (II of 1864) so as to give the plaintiff a right to 
demand the statement of the case upon any question of fact or 
law arising in the suit. Rhimbai Jamalbhot v. Mariam 
Binte Abdul. (1909) 34 Bom. 267 629 

Aden Courts Act (II of 1864), 

Si. 8 and 9 --Presidency Small Cause Courts Act {XV of 1882), $ec. 
^9—Besident's Court— Application to state a case to the High 
Court— Application unconditional before delivery of judgment,— 

A party requiring a case to be stated by the Resident at Aden to 
the High Court of Bombay, under section 8 of the Aden Courts 
Act (II of 1864) should make an unconditional application to 
him in that behalf before judgment is delivered. Balii Brothers 
V. Goculbhai Mulchand, (1890) 15 Bom. 376 and Bank of 
Bengal v. Vyabhoy Qangju (1891) 16 Bom. 618, applied. Sec- 
tion 9 of the Aden Courts Act (II of 1864) gives the Resident 
the same option of either reserving his judgment or delivering 
it contingent on the opinion of the High Court as section 69 
of the Presidency Small Cause Courts Act (XV of 1882) gives 
to the PreBidenoy Small Cause Court. Bhagavandas Dhar. 

. AMSi V. A. Bessb Frenchman (1909) 33 Bom. 708 446 

AdJuttment. 

Civil Procedure Code {Act XIV of I882), sec, Adjustment or 
payment of decree— Adjustment not certified to the Court— 
Decree-holder acting upon the adjustment and receiving money 
— 'Applicaiion to execute the decree— Estoppel by conduct — 

Indian Evidence Act {I of 1872), sec. 115. Sea Civil Proce- 
dure Code (Act XIV op 1882), sec, 258, 34 Bom. 575 ... 823 

Administrator-General’s Act (11 of 1874). 

S, 36 — Hindu Wills Act {XXI of 1870), secs. 2 and b— Indian 
Succession Act (X of 1865), sec. 187 — WUl made in Bombay — 
Property worth less than Bs, 1,000 — Probate — Administrator^ 
QeneraVs certificate, — A will made in Bombay is subject to the 
provisions ot the Hindu Wills Act (XXI of 1870) and a person 
claiming as a legatee under the will is LOt entitled to sue with- 
out taking out probate as be would be bound by sec. 187 of 
the Indian Succession Act (X of 1865) which is incorporated ip 
Hindu Wills Act (XXI ot 1870). The provision of the 
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Administrator-General's Act (II of 1874)— (0(wwlci.). Paob 

Adminisbrator-General's Aob (II of 1874) is nob affeobed by the 
inoorporabion in bha Hindu Wills Aob (XXI o( 1970) of seo. 187 
of bhe Indian Succession Aob (X of 1865). Nabayan SbrI- 
dear V. Panduranq Bapuji, (1910) 34 Bom. 506 ... 780 

Administra tion Suit. 

Indian Trusts Aot {11 of 1882), seo. ^4t^Exectitor— Trustee— Advice 
of Oourt as to administration of property — Executor continuing 
as such. — So long as an eraoubor oooupies bhab posUion, he 
oannob claim bha advanbages provided for brusbees by section 34 
of bha Indian Trusts Aob (II of 1882). If he feels any donbb 
as bo bha manner in which he should administer bha estate 
come bo his hands, bis remedy is bo 6le an administration suit. 
Trimbak Mahadkv y. NarayaN Hari, (1909) 33 Bom. 429. 270 

Beferenoe to Cominmtonar— Parties agreeing orally to siihmii 
to Commissioner' $ decision— Gommimoner's award— Otvil 
Procedure Code {ActXlV of 1882), s 0 O. ^16— Adjustment of suits, 
what IS — Written submission necessary. — The parties to an 
arbibrabiOD suit oonsented bo ib being referred to the Com- 
missioner bo bake bhe usual aooounbs and to determine their 
respective shares. In bhe usual coarse, bha matter came be- 
fore bhe Assistant Commissioner for taking aoooanbs, and a 
large mass of aooounbs, objections and surcharges were filed by 
the various parties. On appearing before bbe Assistant Com- 
missioner the parties came to an understanding that the matter 
in dispute should be loft to be decided by bhe Assistant Com- 
missioner in a summary manner wibboub going into formal 
evidence beyond bbe aooounbs, objections and surcharges filed 
before him. The Isb and Gob defendants with their attorney 
were presenb at this meeting and after their attorney had agreed 
bo bhe above course suggested by bbe Assistant Commissioner, 
bhe Assistanb Commissioner himself explained to the Isb and 
6bh defendants in burn his proposal and told them that what- 
ever award be made would be binding on them. To this they 
agreed, the isb defendant even saying he would take one rupee 
if that was bhe sum awarded to him. Ib was also agreed that 
bhe Assistant Commissioner should draw up bis findings in the 
form of a oonseub decree bo be taken by the parties as that 
would save bhe parties a large sum in costs. At another meeting 
before bhe Assistant Commissioner bhe latter recorded his find- 
ings end then proceeded to draw up the consent decree embody- 
ing these findings therein bub bhe defendants 1 and 6 refused to 
be bound by bis decision. Upon application being made by the 
plaintiS that an adjustment of bhe suit might be recorded under 
section 375 of the Civil Procedure Code on the basis of the 
Assistant Commissioner's decision. Held, that there bad been 
no edjubiment ot the suit. There had been no written sub- 
mission to arbitration as provided by the section 4 of the 
Indian Aibitiation Aot, and, consequently, there bad been 
no legal and valid lelLienoe to aiburation and the Assistant 

Commissioner s award (lor it really was an award and solbing 
else) bad no legal foundation, and could tbeieloie have no le^ 
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A^minittration Suit— <Co»oi(2.) 

« 

oonsequenoes. As there had been no raferenoa to arbitration 
and no award there could be no adjustment to give effect to 
under eeotion 375 of the Civil Proeedure Code. Samibai v 

n V. Girdhardas. 

^lyoij 2o Bona. 76, considered and distinguished. Rdkhanbai 

V. Adamji Shaik Rajbhai. (1908) 33 Bom. 69 
Civil Proaedure Code {Aet V of 1908). i. 33. Order XX, Buies 6 and 
7 FindiTig on a substantial question of right between peerties — • 

Appointment of receivers— Finding— Decree— Appeal. See Civil 
Pbocedubb Codb. 34 Bom. 182 

Practice— Civil Procedure Coda {Act V of 1908). Order I. BuU S— 
Suit filed by plaintiff representing body of creditors— Application 
to he made party.— 'Where a suit has been filed on behalf of a 
body of persons and an individual member of that body applies 
to be made party, he must show that his interests will be serious- 
ly prejudiced if he is not allowed to come in. Be must show that 
the conduct of the suit is not in proper hands, or that action 
prejudicial to his interest is being taken by those who purport 
to represent him. In an administration suit it is extremely 
undesirable that individual creditors should be added as parties 
unless they show some very strong reason. The willingness of 
the applicants to bear their own costs does not counterbalance 
the delay caused by the addition of a party and the consequent 
increase in the costs of other parties. Vassonji Teicumji & 
Co. V. Esmailbhai Shivji, (1909) 34 Bom. 420 

Adoption. 

Gift of a son by first husband in adoption by a Hindu widow after 
her re^marriage— Hindu Widow Ee-marriage Act (XV of 1866), 
as. 2, 3, 4 and 5 . — According to the texts the right of a female 
parent to give her son in adoption results from the maternal 
relation and is not derived by delegation from her husband. 
Assuming that the mother has by Hindu Law a right to give 
her son in adoption, the Hindu Widow Re-marriage Act (XV of 
1856) does not afford any indication that the legislature intended 
lo deprive her of it. The right of guardianship, which under 
the provisions of Act XV of 1856, section 3, may, under certain 
conditions, be transferred from the mother to one of the other 
relations of the child, does not carry with it the right to 
give in adoption, for that is a right which can only be exercised 
by a parent. Panohappa v. Sanganbasawa, (1899) 24 Bom. 89, 
considered. Pdxlabai Mahadd, (1908) 33 Bom. 107 
Hindu law— Adoption by a widow — Alienation by the widow prior 
to the date of adoption— Eight of the adopted son to dispute the 
alienation.— Where a Hindu widow, who has inherited her hus- 
band's property, adopts a son, the adoption has the effect of 
divesting her of the property and putting an end to her estate 
as heir of her husband. The adoption has the same effect as her 
* death with this difference that after the adoption she has a 
right of maintenance against the adopted son during the rest o( 
her life. But the right of maintenance so long as it ia not a 
obarge on the estate or any portion of it, does not confer on her 
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any right* to bbe esfeabe or enbible her bo transfer ib by way of 
Faleor morbgago. Thu?, if a widow, before bha adoption, severs 
a porbion of bho inheribanoa bherefrom and transfers ib bo a 
sbrangar, wibhoub any proper or nooessary purpose binding bbe 
esbabe absolutely according bo Hindu Law, the transfer, logioally 
speaking, must cease bo hava any effect after the adoption, since 
ib could only operaba during bbe time bbab the estate was repra- 
sanbed by her as heir aud the result of the adoption is to 
lierminato that esbabe, ZiCilcshmiiTh v. Rddndborit (1887) 11 Hom. 

609 and Mofo v. Balaji, (1894) 19 Boos. 809. followed. Sree- 
ramulu v. Krisiamma, (1902) 26 Mad. 143, nob followed. 
Ramakkishna V, Trifuradai. (1908) 33 Bom. 88 ... 56 

Hindu law— Adaption of a married man havinq a son—Tke sen’s 
Q^iraand rights of inheritance in the family of his birth.^ 

■When a roarrled Hindu having a son is given in adoption, the 
son does nob like his father lose bbe goira and rights of inheri- 
tance in the family of his birth and does nob acquire the gotra 
and a right of succession bo the property of the family into 
which his father is adopted. In the absence of any special 
custom, Jains are governed by the ordinary Hindu law. 

Kalqavda Tavanafpa V . Somappa Tamangavda, (1909) 33 

Bom. 669 ••• 

Succession to the adopted son— Adoptive mother entitled to succeed 
in prejerence to the adoptive father to a son taken %n aioplion— 
Mitakshura — Hindu Law, See Hindu Law, 33 Bom 404 35t 

Hindu Law — Mother $ sister s son also father s brother s son. — The 
adoption of a mother's slsber’s son is invalid, even though he 
may also happen bo be father's brother’s son. The prohibition 
against the adoption of a elstor’s son. a daughter’s son and a 
mother’s sister’s son is general, and not confined solely to 
persons who are neither Sapindaa. nor Sagotras, Bamchandra 
V. Qopal, (1908) 32 Bom. 619, followed. WaLbai v, HrerbaI, 

(1909) 34 Bom. 491 771 

Adverse Possession. 

Adverse possession between isnants-in-common — What constitutes 
adverse possession — Acts of exclusive possr.'ision— Ousler, — The 
property in dispute belonged jointly to two brothers Q. and D, 

The plaintiffs obtained a decree on a mortgage-bond against D. 
as manager of the family, and in execution of the decree the 
property was sold to V. When V. sought to bake possession of 
the property he was obstructed by G. and bo had to file a suit 
against G. to remove the obstruction. In that suit it was held 
on the 29th November 18B6 that V, was entitled to recover 
possossiou by partition of a moiety of the property. The 
application to execute this decree was sent to the Collector who 
on the 11th of December 1395 offeobod bbe partition and made 
over symbolical possession to Y. of his share. This share was 
sold to plaintiff on the 18th March 1898, Meanwhile, on the 
4th October 1894, G. sold the whole of the property to defen* 
dant's father. The plaintiff tvenbually sued on the 4th October 
!IS06, to recover possession of the property from defendant ; tbo 
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Page 


lattier oontended fehat the olaim was barred by adverse possession. 
HeZd, that to entitle the defendant to add to the period of his 
own adverse possession (which was admittedly less than 12 
years before the data of the present snib) the period of his 
vendor G.’s possession, lb must be shown that the latter's 
possession was also adverse. That it could not be, so long as 
the decree for partition was alive and eapabla of execution as 
against G. during the period of his exclusive possession, because 
during that period the decree forming the basis of the mutual 
rights and obligations of the parties prevented them from 
setting up any title contradicting ib and thereby giving to either 
a new causa of action against the other. The question of 
adverse possession as between ienanbs-in-oommon depends not 
On a severance of the tenanoy-in-oommon by partition but on 
exclusive occupation by one co-tenant amounting to an ouster 
of the other. Amrita Bavji v. Shridhar Narayan, (1908) 


33 Bom. 317 

Suit for declaration ofowner^hip—Plaintiff^stitU'proved—Defen- 

dant’s use found to be not '^nconsiste^it with plaintiff's owner- 

ship — Presumption — -Possession goes with title. See OwNERSHiPi 
33 Bom. 712 

Sa/ranjam— Inara — Claim to hold as Mirasi itnani— Limited in- 
Uresi . — Where In an ejectment suit by an Inamdar it was 
shown that the defendants, for more than twelve years before 
the suit, openly asserted their claim to hold as permanent 
Mirasi tenants. Beld, that the defendants had acquired a 
title to the limited interest claimed by them and could not be 

ejected. Tbimbah Eamohandra v. Shekh Gulam Zilani, 


(1909) 34 Bom, 329 

Agreement, 

Agreement to poy a certain sum in consideration for a promise to 
fuatYy^^Pdft piivm&fti — FckiluTQ of tho OQfc&mQui Suit to to- 
cover part payment — Agreement by way of marriage hrokeragt— 
Difference between agreement and contract Indian Trusts Act 
{II of 1882), sec. M— Indian Contract Act {IX of 1872), 
seas. 2 {g), (fe), 20-35, 65. Sea Contract Act, 38 Bom. 411. 
Transactions comprised in a document Agreement to lend money 
for improvement, additions and repairs and for working mort- 
gaged mills— Agreement to lend money to partnership na capable 

for specific performance— Breach of 

damages— Stamp duty to the document— Stamp Act [II of 1899J, 
*.2 (5) {b). See Stamp Act, 33 Bom. 426 

Agriculturist. . 

A person who is an agriculturist in 1871 but is not one w^n the suit 
is brought in 1905 cannot claim the benefit of the Act Dekkhan 
Agriculturists’ Belief Act {XVII of 1S’19U 2. Sea Dkkkhah 
Agbicdltubists’ Belief Act, 33 Bom. 504 

Dekkhan Agriculturists’ Belief Act {XVII of 1879), s. 2, el Amend- 
ing Act {XXIII of 1881 )— Batnagin District— Mortgage of 
1881~S«ti for account. See Dekkhan AGRicuLTUBiaTg’ 

Belief Act, 34 Bom. 161 
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Ali#natIon. 

Bhag — Unncognized $ub-diviBioth of a bhug — Suit io olioniB* 

$ion -Limitation— Bhagdari lot [Bom, Act 7 of 1862), wolion 8. 

See Bhagdari Act, 33 Bom. 116 ... 73 

Hindu Law— Adoption— Adoption by a widow— Alienaticn by the 
widow prior io the date of adoption— Btghi of the adopted ion 
to dispute the alienation. See Hindu Law, 33 Bom. 88 ... M 

By widow— Consent by the body of reversioners— Transfer for legal 
necessity— Transaction for eonsideration—Qift— Partial relin^ 
quishm&nt by widow — Hindu Law, — The geneial prinoiple 
wbiob probibits a Hinda widow's alienation o{ immoTeable 
property otherwise than for legal neoeasity is relaxed in oases 
where the oonsent of the whole body of persons eonstituting 
the next reversion has been obtained. The reason for the 
relaxation is referred to the prinoiple that the oonsent 
of the persons who would be Interested in disputing the trans- 
fer affords good evidence that the transfer was in faot made 
for justifying cause, that is, for legal neoessity. Bajrangi Singh 
V. Manokarniha Bakhsh Singh (1907) 30 AH. 1 and Vinayak v. 

Qovind (1900) 25 Bom. 129, followed. The operation of the 
prinoiple is ordinarily limited to transfers for oonsideration and 
cannot be extended to voluntary transfers by way oi gift where 
there is no room for the theory of legal neoessity. It should 
not be extended to oases where the widow has made only a par- 
tial relinquishment of the estate. PlLU v. Babaji, (1909) 34 
^ , Bom. 165 ... 66B 

AmBnoment of Pleadinge. 

Defence of the bar of Itmifafion — Practice as to amendment of plaint 
—Civil Procedure Code (iof V of 1908), 0. VL r. 17. See Omii 
Prooeddrb Codb, 33 Bom. 644 ... 405 

Amendment of Plaint. 

Application for leave to amend plamf after argemenii heard in 
appeal disallowed, — After arguments in appeal have been hoard 
the Court will not allow an amendment of the plaint so as bo 
convert a suit of one oharaoter into a suit of a substantially 
different oharaoter. Bayabai v. Ha3I Noob MaHOUED, 

(1908) 84 Bom. 244 614 

Civil Procedure Code [Act Zf7 c/ 1882) — Amendmeni q/ plaint 
referring io document not included in list of dooumenU relied 
on.— At the haaiing of a suit brought by the plaintiff (or the 
recovery of a sum due at tho foot of an aoooant the defendant 
raised a plea of limitation. The plaintiff thereupon applied for 
leave to amend his plaint by setting out an acknowledgment in 
writing signed by the defendant within the period of limitation. 

The lower Court refused the application. On appeal :—Beld[ 
that the amendment should have been allowed. GunnajI 
Bhawaji V . Makanj! Khoosalchand, (1909) 84 Bom. 260 818 

Oitil Proo^dMTi Code (Acl XIV of 1832), $eo, 31"-Oit?il ProMdnri 
Code (Act 7 of 1908), Order 7, Rule 9 — Latidi attached to tuUan 

7 " Joint owners— lea^i—Lrase flood till the death of the lamp- 
infl joint ott^?i«r“Gordon Seiilement o/ 1864— Suit bp riprmn- 
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tativea of one joint owner to recover poieession—Bepretentatives 
of the other joint owner joined as co-defendants with thi repre- 
sentatives of the lessee ~P lain! s' claim allowed to the extent 
ofthHr share Limitation Treatment of co- defendants as oo~ 
plaintiff s^Limitati on ilot [XV of 1877j, sfcs. 22. 28. See LlMl- 
TATION Acx. 34 Bom. 91 

Anvadheya. 

Biridhan Sticcession — Sens and daughters succeed equally — Among 

dau^ters unmarried have preferenoe — Mayukha —Hindu Law. 
See Hindu Law, 34 Bom. 385 

Anvadheya Stridhan. 

Hindu Law-~Mitalcshara Mayukha — Kamathis — Law governing 
Sanmthts who live in Bombay — Preference between husband and 
son born of adulterous intercourse — Shudras — Forms of mar- 

Appeal to form. See Hindu Law. 34 Bom. 553 

^Miitant Judge hearing a elaim—Value of the claim under 
as. 5,0QQ~Appeal lies to District Court and not to High Court— 

Jurisdiction— Practice and procedure- Land Acquisition Ad 
Klof IQU)— Bombay Civil Courts Act (XIV of 1869), s. 16.— 
Where a claim under fehe provisions of the Land Aoquisiliion 
Acli, 1894, is heard by the Assistianli Judge and the amount) in 

not exceed Rs. 5,000 in value, fche appeal lies to 
One Disferiofe Court and not to the High Court, Laxmi v. Aha 

11908) 32 Bom. 634, followed. Ranchhodbhai v. Collector 
OP Kaira. (1909) 33 Bom. 371 

Procedure Code (4ci Z/7 o/ 1882), Ss. 244, 310A. 311— 
Decree — Execution — Sale at Court auction— Application to 
set aside sale on the ground of fraud — Appeal lies from orders 
passed under s. SlOA when they also fall under s. 244, Civil 
Procedure Codtt 1882. — Within a month of the sale at a Court 
auction, the judgment-debtor applied to the Court to set as/de 

sale on the ground that owing to conspiracy among the villagers 
(including the decree-holder) the sale was at an undervalue. A 
week later, but within the month allowed, he again applied to 
the Court to set aside the sale under section 310A of the Civil 
Procedure Code, (Act XIV of 1882) , depositing the amount as 
required by the section. The Subordinate Judge rejected the 
second application on the ground that it did not lie as the 
judgment-debtor bad already applied to set aside the saloon 
the ground of irregularity under section 311 of the Code. This 
order was on appeal reversed by the District Judge. On appeal 
to the High Court, it was contended, first, that the order passed 
by the Subordinate Judge was not appealable; and, second, that 
the second application could not be granted because the judg. 
ment-dehtor bad already applied to set aside the sale under 
section 311 of the Code. (l ) that the order passed by 

the Subordinate Judge was appealable. Pita v. Chunilal (1906) 

31 Bom. 207, followed, (2) that the allegation in the first 
application being that the sale had been brought about by the 
fraud of the residents of tbe village where the lands were situ- 
ate and where the decree-holder resided, tbe application must 
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Apptal.— (ConiJ.l 

be regard as an aoplioaMon nnaar seofiiou 244 and not nndor 
seobion 311 of tihe Coae of OwU Prnoelure of 1^82. Decree of 
the Dictiriob Ju^ge confirmed. Go^am A\a^ Ch'ywdhrv ▼, 
Judhister Ghundra (in02'l 30 0*^1. 142, followed. HaRI- 

HAR Kanta V. Rama P^tthu, flO09) 33 Bom. 698 

Civil ProceluTA Code I AH XN of ^8821 603. 505 and 588— 

Recoffimendation ht S^ihnrdinate JudoP. of a person to he ap- 
pointed receiver — Ttefu^^l b^f Ditirict Judge. ’A Sobordinabe 
Judge recommended bo bhe Di^^briob Judge thab a oerbain person 
be appointed receiver and in of the recommendation not 
being aooeptied, the Nazir of his Court should be appointed. 
The Di^briob Judge refused bo authorize the Subordinate Judge 
to appoint either of the persons so recommended. Against the 
order of the Dietriot Judge an appeal was preferred to the High 
Court. Held, that no appeal lay. The Dictriot Judge's order 
was pasced under section 505 of the C'vil Procedure Code (Act 
XIV of 1882) and nob under section 503. It was therefore an 
order which was not anpealahle not being specified in the list 
of orders in peohlnn 588. Birajan Kooer v. Bam ChiifH hall 
Afalia(a(lR8l) 7 Cal. 719, followed. Bai MaNI v. Khim- 
OHanp, (IPO^) 33 Bom. 104 

Deeree — No speoiftc direction as to aceounis in the decree — Court 
cannot direct accounts- to he taken before the CommiMiontfr toW* 
parties have arrived at an nQrej>.fnent after the decree . — An 
appeal lie again^^t an order of a Jndge sitting on the Original 
Side if that order decides a question of some right between the 
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parties. SlR JAHANGIR COWA^JI r. ThE HOPE MlLLS, 

Limit*' p, (1908) 33 Bom. 218 '116 

Mafeinfif a new case. See Practice, 33 Bom. 35 ... 93 

lfow«t/ drcree^Appeal hv som« of the parties to a decree^Deor^ in 
appeal final- Execution — Civil Procedure Code {Act XJV of 
1882), secs. 23*^, 2l4, 252— Limifation def (XT o/ 18'7), icV 
[I, art 179. — Where some of the parties to a decree appeal 
against it, the decree in appeal is the final decree for the pnr* 
pose of execution with respect to all the parties. Shiyrau p, 
Sakharam, (19r8) 33 Bom. 39 ... 

Small Gausp suitSuit brought in Court of First Class Sub- 
ordinate Judge having SrnaU- Cause powers^The Subordinate 
Judg^ on privilege leave — Charge of the Court in Joint Second 
Class Subordinate Judge who had no small rausa powers — 
Registering the suit os a tegular suit — Trial of tbo suit bv (he 
First Class Subordinate. Judge as a regular suit - Suit remains 
asmallciuse. See Smalt- CA rSR StTlT. 33 Bom. 664 ... 418 

Suit<for deeJaraiion and tn/t/«cfion — Re/refion of rloinl as not 
properhi stamped ~ Application to stoic a case to Rtqh Court — 
.^unfmarv disvvssal of appeal -Appheati-m for revision —Juris* 
diction S e IurisdictI jn, 34 B^m. 267 ... 629 

Provin ial Small Cau^e Courts Aci^TXof 1887), ss. 16, 27, 32, 

Sch IL ch. f2) and f3)— Suit for the reooivrv of certain sum 
represenfinr; a .<-ha^a in tbe produce of immoveable property — 
Cognisance hu the Court of Small C arises — Decree final — Juris- 
diction bu consent of parties. See PRuVI^CIAL SMALL CausB 
OuURra Act, 34 Bom. 171 ... " 669 
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Order of Judge ref using to decide whether arbitrators are going be- 
yon i scope of ik&ir attihontrif^ J udjment —Construcuon of oub- 
mission to a.bitration —Leoters tatenU 16b6, cl. 15—5^6 

Lktii K3 FaTaNX, 34 Bjm. 1 . Cf. oee 

Civil Procedure Code (Act V of l9o8). s. 33, Order XX. Rules 6 and 

I Administration sm—Finding on a substamial qu siion of 
ng/ii betmen parties Appointment of receivers —Finding — 
Decree, bee CiviL PiioCiiDDRE Code, 34 Bom. 182 

Appeal Court. 

Criminal jurisdiction^Order to furnish security —Criminal Froce- 

dure Code {dct V of 1898), sec. 106 ^3). See CRiMiNAD Pkoce- 
DURa Code, 33 Bom. 33 

Appeal in probate proceedings. 

Pleader’s fees— Taxation-Scale of costs— Act 1 of 1846, s. 1—Frac 

tice. ^See PRiCiiCK, 33 Bom. 256 

Appeal pendiag from order, 

• Contempt of Court— Notice of motion for committal— Service of 
notice Stay of proceedings. See CoNThMxx op Coosx, 33 
Bom. 63 J 

Application, time of, to join further cause of action. 

Letiera Patent, els. 12 and 14 —Cause oj aoiion arising partly within 
junsdiction— Further cause of action arising whALy outside 
jurisdiction— Joinder. See Lexters Paienx, CjuAObEa 12 aad 
14, 34 Bom. 564 

Arbitration. 


• • • 




• •• 




Award— Suit to file an award^Want of jurisdiction in the arbitra- 
tors Gan be pleaded — Award ts equivalent to a judgmmt even 
before a decree ts passed upon the award— Partition ts effected 
hy the award itself . — Woen a suit is brought to enforod an 
award a party to ib oan urge aud show bhab ib is nob binding 
upon him on bhe ground of want of jurisdiobion in the arbitra- 
tors. An award is equivalent bo a judgment whebher ib has 
passed into a decree or nob. lb is binding upon bhe parties. In 
oases where ib direobs partition bo be effeoned, ib dissolves bhe 
joint family and from bhe moment of its dabe ib severs their 
joint interests. Muhammad Newaz Khan v. Alam Khan 
(l8Jl) 18 Gal. 414 and Laldas v. Bai Lala (19 )8} 11 Bom. L. 
B. 20, followed. Bhaubao v. RADiiABAl (1909) 33 Bom. 401. 

Suiifor administration— Reference to Commissioner — Parties agree- 
ing orally to submit to Commissioner's decision — Commissioners 
award— Civil Procedure Code {Act XLV of 1882) sec. 375 — 
Adjustment of suit, what is —Written submission necessary. See 
AdmiNisxration Suit. 33 Bom, 69 ,,, 

Reference by parties to a suit— Application to stay proceedings — 
Arbitration Act {IX o/ 1899;, see. 19. — Saocion 19 of cne Aroi- 
tratiou AoG only appi.ui wuere buere has been a submission to 
arbitration before the oommencemeot of legal prooeodiags. 
Bamjidas Poddar v. Uowse U90?) Cal. 199, toilowdd. 
PkRUBI ^jOttYANAliAYAN & Co. V. GULTiAPODi OhINNA, (1909) 

34 Bom. 372 

Contract 0/ sale made subject to rules of Rice Merchants AsiodaAon 
— Rule ousting jutisuiction of Court of law—liu.e providing 


ISDXZ 
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Arbiti'ation — {Gontd.) 


Hu 


for fixing vnida rate of goods for purpose of aioerlaining differ- 
encesin case of ncn-fulfilment of contract Suit by buyer for 
damages for non-deLvertf -Plea that yio damages recooerahk 
havinf regard to rate fixed — Allegation by plaintiff that rate 
fixei was not binding in as muck as the rules were not observed 
—Construction of rules— Principal and agent— Agent's power to 
bind hi$ principal to aThitration~“lndian Oontract Act of 
1872), sec. 93 —Sale -Tender -Suit congnizable by Small Causes 
Court brought in High Court— Non-joinier—Praotioe— Juris- 
diction. See JUBiSDiCTioN 34 Bom. 18 
Letters Patent, 1865, cl. Ib-Order of Judge refusing to decide whether 
arbitrators are going beyond scope of their authority Judgment 
—Appeal— Construction pf submission to arbitration— Insurance 
against fire— Liability of Company for further losg,— An ordw 
of a Ju 3 g 0 dismissing a petition to revoke a submission to arbi* 
tration on the ground that the arbitrators are going beyond the 
Scope of the reference is a judgment within the meaning o! 
clause 15 of the Letters Patent and as snob is appealable. 
Such an order compels a party to submit to the juris- 
diction of arbitrators though he complains that no such 
jurisdiction exists. It decides a question of right, namely, 
whether or not ha is by the terms of reference to arbitra- 
tion deprived of his right at common law to have the 
dispute decided in the ordinary way in a Court of law. It goes 
to jurisdiction and is not passed as an exercise of discretion, . 
Per Chanda VARKAR, J. V/hen a submission to arbitration is 
being construed, a cardinal principle to be applied is that by a 
submission to arbitration a party deprives himself of the right 
at common law to have the dispute to which the sub- 
mission relates decided by a Court of law. It must therefore 
appear clearly from the terms of the submission that with 
reference to any point the party has so deprived himself. The 
loss or damage by hre which is insured against in a polioy of 
insurance cannot include loss caused by deterioration of the pro- 
perty insured consequent on neglect (if any) of the Insuranoe 
Companies to take care of it if they have taken possession. A 
loss so caused is not an inevitable or direct oonsequenoe of the 
mischief by tire. It is only where mischief arises from tire (in 
tire insuranoe oases) and from perils of the sea (in marine insur- 
anoe oases) and the natural and almost inevitable oonsequenoe 
of that mischief is to create further mischievous results that 
underwriters become responsible for the farther misohiei so 
incurred. Montoya v. London ilssurancc Company (l851) 6 Ex. 
451 at p. 458, referred to. The fact that a petition by nineteen 
ditierent Companies was not signed by all the nineteen 
Companies, and that the appeal from the order of the Judge 
dismissing the petition was by but one of the nineteen Com* 
pnnies, and the other companies were not parties to it, would 
have required serious consideration if the Court had to revoke the 
submission to arbitration, but when the order which the Court 
passes is only an intimation to the arbitrators of its opinion on the 
question of their jui Ldiotion it is immaterial whether ell or SOOBi 
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of the Companies are formally parbies to the proceedings in appeal. 
As to the objeotion that even so far as the petition is by one 
Company, it is signed by one of its offioers without any authoris- 
ation as required by law, the defect is a mere irregularity which 
can be cured, if necessary, by the Company putting in a power 
of attorney showing the authority given to a signatory. Pet 
Bato^elor, J. : — The loss insured against is limited to the 
loss by fire (which include? the loss by water in extinguishing 
the fire) and cannot conveniently embrace all possible damages, 
however remote, which could by ingenuity be traced up to 
some oonneobion with the fire as the ultimate causa stTie qua 
non. It is impossible to bold that damages arising from the 
alleged negligence of Insurance Companies while in possession 
are properly claimable in pursuance of the contract of insurance, 
for whereas this oonfaraot refers only to loss by fire, those dam- 
ages would arise from an origin totally different and wholly 
distinct and separable from the fire, namely, a negleot of some 
duty imposed on the companies after the loss by fire or water 
bad become an accomplished fact. Axlas ASSURANCE COM- 
PANY, LiMIIflD u, Ahmedbhoy Habibbhoy, (1908) 3A Bom. 1. 

AMaMment. 

Exemption of assessment in lieu of services renderei or to be render- 
ed — Document granting exemption not stamped or registered. 
See Transfer of Property Act, 31 Bom. 287 

—On Land. 

Land appropriated for agricultural purposes^Special user of land 
by stacking thereon timber in fair seaso^i — Bombay Land Bevenue 
Code {Bom. Act V of 1879), s. ^9— Construction of Statute. See 
Bombay Land Revenue Code, 34 Bom. 239 

Atseeeors. 

Trial by jury — Trial mth the aid of assessors — Difference in the 
mode of trial — Accused if prejudiced can complain — Practice 
— 'Procedure-— Criminal Procedure Code {Act V of 1898), s. 269. 
See GbiminaIj Procedure Code. 33 Bom. 423 

Aeeifnmenf. 

Lease unregistered when adviissible in evidence —Conduct of parties 
to lease—'' Collateral purpose Transfer of Property Act {IV 
of 1882), s. 101— Lien— Charge. See Lease. 33 Bom. 610 ... 

Mortgage with possession — Lease to Mortgagor Death of che mort- 
gagee and his surviving undivided brother — Sister entitled as 

' heir —Possession and Management by mortgagees widow Pay- 
ment of the rent by the tenant in good faith to mortgagees 
widow — Suit by sister for recovery of rent Assignment lessor 
not necessary — Transfer of Property Act {IV of 1882), s. 50. 
See Transfer of Property Act, 33 Bom. 96 ... 

'Attachment. ^ ^ . 

Debts-^^Son's liability to pay father’s debts Attachment of eone 
share #« family property —Father’s power to deal 
attached share— CtvH Procedure Code {Act XIV oj 1882), 
s. 276— flzniiA Law. See Hindu Law, 33 Bom. 264 

Money decree — Execution — Attachment and sale of property mortgag- 
ed with possession to a third person— Auction purchase byjudg^ 

mcnt-cfeditor with leave of Court subject to mortgagC’^Suit by 
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Attachment —(Contfli.). 

judgment ore lit or prior to confirmaii m of sale and satufaction 
of decree for a declaration that the rnortgage wa^ fraudulent and 
without considerrxUon --h*uicha^e — Equitg of redemption — 
Estoppels binding upon judgment debtor ^Civil Procedure Code 
{Act XIV of 1882), ss. 278, 282, ^83 and 287. See OiviL 
Pbocedore Code, 33 Bom 311 

Toda Gtras Allowance — Attachment and sale of in execution of a 
decree — ** ^oncy likely to become due” tnterpretat>on of — How 
far can the allowance be attached and sold — Tada Gitas Allow^ 
ance Act [Bom. Act Vll of 1887), $. 6. See ToDa Gibas 
Allowance Act, 33 Bom. 268 

Oivil Procedure Code (Act V of 1908)— Decree of Small Cause Court— 
Money lying in deposit in the Court of the Fird Class Subordin^ 
ate Judge — Attachment and recovery of money in execution of 
the Small Cause Co7irt decree— Suit in the Court of the First class 
Subordinate Judge for a declaration that the attachment toas 
invalid and jor refund of money — Decree accordingly — Proceeds 
ings tn the Small Cause Court and order for refund 6v (kot 
Court-Order not sustainable. See Civil PaoctDOBK ColB, 
34 Bom. 135 

Attestation. 

Transfer of Property Act ( 17 of 1882), s. 59 —Dekkhan AgriouUurisU' 
Belief Act (XVII of 1^79), s. 63 (A) — Mortgage-deed — Signature 
by the Suh-tiegtslrar—Staument by the writer of Die deed in 
concluding the writing of the body of the document that ti tool 
written by h%m.—A doed of moitgage was signed by the Sub- 
Begistirar who was bound to attest it under the provisions of 
s. 63 lA) of the Dakkdan Agnoultunsts' Kjhef Act (S VII of 
1879) and the writer of the deed in oonoluding the writing oi 
the body of the dooument stated that it was written by him. 
The deed was nob attested by two witnesses as required by s. 59 
of the Transfer of Property Act (IV of 1882). Held, that 
neither the signature of the Sub- Registrar nor the statement by 
the writer that the body of the dooument was written by him 
were sufficient for effecting a valid mortgage. An attesting 
witness IS a witness who has seen the deed executed and who 
signs It as a witness.” Bwdett v. Spilsbury (i843) 10 0 & F 

Attorney^ LaXMANuao, (1908) 33 Bom. 44 

Petition— Taxing Mmer— High Court Buies, Rule 644— Soliciiors’ 

retainer denied -Taxation of costs.- An attorney oan obtain 
an order m taxation of his costs although he knows that his 

Bom bt 7 ^ ^ followed. In re Madhavoi, (19o8) 33 

Auction-Purchaser. 

gag d with poaesston ton tKira i cr son— A ucikh punkas* by 
Jramuhnt and toUhout oonsmrai,.n~i'M,clm*-i:fluTS 
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Auetion-Purehaser —{Coneld.), 

redemption— Estoppels b'niino upon judgment-d^tor — Civil 
Procedure Code ( Act ZIV of 1882\ s«os. 278, 282. 233 and 287. 
bee Civil PRocEDnRK Code, 33 Bom. 311 

Civil Procedure Code (Act XIV of 1P82), sees. 244, 252, 647— Decree 
■^ExeGution — Leoal representative'^ of judgment' debtor 
brought on record— Dispute as to property -Legal representatives 

should put forward their claim under sec. 2ii—They cannot 

raise the defence in a separate suit for possession hy auction* 

purchaser — Auciion-purchasernot a stranger. See Civil Pbo- 

OEDURK Code. (Aofi XIV of 1883). seos. 241, 252, 647, 34 
Bom. 546 

Award. 

Arbitration Suit to file an award -'^Want of jurisdiction in the 

^ arhitr'^toYs can be pleaded — Award is equivalent to a judgment 
even before a decree is passed upon the award — Partition is 
effected by the award itself . — When a suit is brought! feo enforoe 
an award a partly tio itj oan urge and show bhati ib is nob binding 
upon him on the ground of wanb of jurisdiobion in bhe arbibra* 
bors. An award is equivalanb to a judgmenb whebher ib has 
passed inbo a deorae or nob. Ib is binding upon bhe parties. In 
oases where ib direobs parbibion bo be eCfeobed. ib dissolves bha 
joinb family and from bhe momenb of ibs dabe ib severs bheir 
joint interests. Muhammad Newaz Khan v. Alam Khan (1891) 
18 Cal. 414 and Laldas v. Bai Lala (1908) U Bom. L. R. 20, 
followed. Bhatthao V. Radhabai, (1909' 33 Bom 401 

Suitfor administration — Reference to Commissioner — Parties agree- 
ing orally to submit to Commissioner s decision — Commis- 
sioner's award— Civil Proceiure Code {Act XIV of 1882), 
sec. ^15 " Adjustment of suitst what is - Written submission 
necessary. See ADMiNiSTR-iTioN Suit, 33 Bom. 69 

Family property — DUnsion under an award — House of residence^ 
Prohthition of sale by a co-sharer of his portion to an outsider — 
Pre-emption — Construction — Court-sale — Prohibition not effec- 

. tive. Sea Pre-emption, 34 Bom. 567 

Ayya. 

Regulation IT of 1&27 , sec. 21 — Caste question^Civil Court jurisdic- 
tion — Suit to he declared Ayya of Hiremath and to restrain 
defendant from so styling himself. See Regulation II op 

_ 1827, 34 Bom. 455 

Batta. 

Defendant summoned for examination 
Belief Act { XVII of sec. 7. 

Bha Relief Act. 33 Bom. 249 

Unrecognized sub-division of a hhag — Alienation — Suit to set aside 
the alienation — Limitation -Bhagdari Act (Bom. Act V of 

DL 1 sfic. 3. S^e Bhagd\RI Act, 33 Bom. Ii6 

ohagdari and Narwadari Tenures Act (Bom. Act V of 1862). 

3 Bhag — Unrecognised 3ub-dtV‘sion of a bhog — Alienation — 
Suit to set aside the alienation — Limitation. — Possepsion 
aoquired under an aliecabion made in oontravention of seotion 3 
of the Bhagdari Aot (Bom. Aeb V^of 1862) oan become adverse 


-Dekkban Agriculturists* 
See DeKKHaN AqBiCUL- 
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Bhacdari and Nai'wadar! Tanuret Act (Bom. Act V of 

1 862)^[OoMld.). 

so as to bar a suit for recovery by the individual alienor or bis 
representatives in interest. The Bhagdari Act (Bom. Act V of 
1862) contains nothing which by express provision or necessary 
implication abrogates the law of limitation in favour of a 
private person. Dala v. Parag (1902) 4 Bom. L. R. 797 and 
Jeihahhai v. Nathabhai (1904) 28 Bom. 399 distinguished. 
Adam Umar v. Bapu Bawaji (1908) 33 Bom. 116 

S. 3 — Plea of res judicata can prevail even where its e^ect is to 
sanction what is illegal — Bes judicata — Ci oil Procedure Cods 
{Act XIV of 1882), sec. 13. See CIVIL PROCEDURE OODE, 
33 Bom. 479 

BUI af Lading, Pledgee of. 

Stoppage in transitu — Ultimate destination of goods — Duration 
of transit — Measure of damages— Sale of Chods Act (66 and 57 
Pic., e. 71), seas. 46 ond 47. See Sale of Goods Act (66 
^nd 67 Vic., c. 71), secs. 46 and 47. 34 Bom. 640 

Bombay Abkari Apt (Bom. Act V of 1 878) 

Ss. 3 (10), 9, 43—Oooawe— Import by sea into the Bombay Barbour 
— Import,” meaning of— Sea Customs Act [VIII of 1878), 
sec. 19.— Section 9 of the Bombay Abkari Act (Bombay Aet V 
of 1879) does not prohibit importing cocaine generally; it 
merely prohibits its Importation unless duty has been pali 
The intention and requirement of the section in the case of 
articles liable to duty under the Tariff Act are that the duty 
shall be paid. That intention and requirement oan only 
be contravened when reasonable opportunity to pay the duty 
has been afforded and has been evaded. The mere entry into 
the Bombay harbour of a ship conveying dutiable goods or 
merely tying it up against the dock wall is not importing goods 
in contravention of the obligation to pay duty. The term 
import ■ as used in the Bombay Abkari Act, 1879. includes 
the conveying into any part of the Presidency of Bombay by 

S. 33 Bom. 380 

o». 43 16 ), il-Cocatne-Illegal posses wn-Bemoval -TrawporU- 

•Act XlltlSsT"' (Bombat), 34 Bom. 343 ... 

Shetsanadi lands-BuUs framed under Aot XI of 1853 {Bombay) 
Government continuing the shetsanadi lands to the family of 
the shetsanadi xoho IS discharged by aovernment without any 
fault on hts part -Continuance on condition of paying full sur^ 
assessment on tdw lands— Subsequent resumption of the lands 
by Government.-Oa the death in 1865 of the then keUanadi, 

^ »s the new shetsanadi ; but 

m6nt'nI.iV“ o' 1863. Govern. 

?ition of s^fsonadi lands to the family of B on eon- 

ramnnf s assessment on the lands. Tbs 

rroveS i^igoR T assessment 

y ot XI of 1862 had in law the effect of oonyerting the 
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land from a shetsanadi vatan into a rayattoari holding and in- 
ves ing tha holder of the land with the ri^htis of an ordinary 
oooupan^ entitled to it. so long as he paid tha survey assess- 
ment. ^ Heldt also, that the proceedings of 1905 were on tha 
supposition that what was done in 1865 on B’s deatn had the 
0 eot of continuing the lands in dispute as one reserved for 
s etsanadi serTioa ; but fchali was nob ibs effeob, and bha prooeed- 

Qnssbion were ultra vires. YeLlappa v. MarlinqaPPA 
(1910) 34 Bom. 560 

Bom^y City Improvement Act (Bom. Acl IV of 1 898). 

by ^Collector — 'Acquisition of interest by claimant after 
otlector s award — Beferences to the Tribunal of Appeal — Con- 
so.tdaiton of references — hand Acquisition Acl (I 0 / 1894), 5 . 

Rnmk. in* ACQrTS'TK'N Act. Bom. 483 

Bombay Civil Court. Act (XIV of 1 869). 

hand Acquisition Act fl of IBd A)— Assistant Judge hearing 
Value of the claim under Ba. 5,000 — Appeal hes to 
Htrxct Court and not to Biah Court — Jurisdiction —Practice 
^na procedure — Where a claim under the provisions of the 
l^nd Acquisition Act, 1*^94. is heard by the Assistant Judge 
and the amount in dispute does not exceed R«:. 5.00') in value, 

0 appeal lies to the District Court and not to the High Court. 
haxmi V. Aba (1908) 39 Bom ^34. followed. RaNCHHODBHAI 
S 0^ KaIpa, (1909) 33 Bnin. 371 

7 o/ coniiiodf rights — Valuation of claim — 

'fupsdietion of Second- Class Subordinate Judge to entertain the 
suit— Valvaiion Ar.t (VTT of 18R7\ s. 11. See Eesxitu- 
P O?" CONJUGAI, RtGHTS, 34 Bom. 236 

7 and heard by the First Class Subordinate 

Jy^dge— Application to the Court of the District Ju'^ge for trans- 
*^^^'^‘trantfer of th*. application to the Assistant Judge~-0’’der 
Assistant Judge far transfer of the syit to th^ District Court 
Jurtsdictinn — Civil Procedure Code {Act V o/1908), a. 24. — 
ihe plaintiff filed a suit in the Court of the First Class Subordin- 
ate Judge claiming Rs. 18,797. The suit was heard by that 
Judge for some davs end then the defendant filed an application 
in the Court of the District Judge for transfer of the suit to 
another Court. The District Judge transferred the application 
TO the Assistant Judge for disposal. The ABsistant Judge heard 
^0 applioation and ordered that the suit bo transferred to the 
District Court for trial. The plaintiff having objected that the 
order of the Assistant Judge was without jurisdiction. Eeld, 
^tting aside the order, that under the provisions of the Bombay 
Civil Courts Act fXIV of 18^9), Part V, the limit of the Assis- 
^nt .Tn*lge*s jurisdiction for the purpose of hearing suits is 
10.000 and that in case of suits and applications when the 
value of the subject-matter does not exceed Rs. 5.000, an appeal 
m appeals ble oases lies to the D striot Judge, The Assistant 
Jndge is, therefore, not a Judge of co-ordinate juri«:diotion to the 
District Judge. He is, therefore, nob a Judge of the District 
Court and the order complained of was not made by the District 
Court which alone had jurisdiction. Section 24 of the Civil 
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dombay Ci^il Courts Act ^XIV of 1869 ) — OonoldX PlAS 

Prooflflure Co^e (Act V of 1908) empowers the District Court 
to witihdraw anv suit and trv and di^po'^e of it. The suit with- 
drawn bain^ for a‘^unQ exoeedina the jurisdiction of the Assistant 
Jud(?fl, he could not try and dispose of it. He was, taarefore, 
not a Jud (?0 of the Di^^triot Court as contemplated by the section 
which must be a Court of unlimited pecuniary jurisdiction, 

Hajt Umar \bdtji# Rahiman v. GdstadjtMuncherji, (1910) 

34 Bom. 411 ... 720 

Bombay District Municipal Act (Bom. Act III of 1901). 

Olerk in the ce<is co^hrtion department of a District Municipality — 

Pu.hHo 9(»ruant — Obstruction to 'i public servant ^Penal Oode 

(Act XTjV of 1860), ss. 21, 186, See PbnaL Code, 38 
Bom. 213 134 

Bombay Land Revenue Code (Bom. Act V of 1879). 

S. 48 — Qor.firnment ^Assessment on land — Land appropri'itid for 
agricultural vurooses — 8pfc*aZ ii»er of land by stacking thereon 
timber in ^air season — Gonstrucfion of Stcuuf«. —The plalntiffi 
who was the occupant of land used for aariouUural purposes, 
paid to Government the assessment chargeable on "land appro- 
priated** for those purposes under clause (a) of saotion 48 of 
the Bomhav Band Revenue Code, 1879. During the seasons 
when the land was not used for agricultural purposes, the 
plaintiff had let it out for stacking timber and derived profit 
from this special user of the land. Government levied an 
additional assessment on the land on account of that special 
user, purporting to do so nnder section 49, clause (h) of the Code. 

Held, that the lands could not be charged with any additional 
assessment in respent of the special ’User under section 48, 
clause (?)), of the Code ; for the expression *' appropriated for 
any purpose ** in the clause means set apart for that purpose to 
the exclusion of all other uses. The Bombay Land Revenue 
Code (Bombay Act V of 1879) is a taxing enactment and mast 
be construed strictly in favour of the subject. SbCRETART OF 

State v Laldas M9n9) 34 B'^m. 2^9 ... 611 

~ Municmal Act (Bom. Act 111 of 1888 as amended by 
Bom. Act V of 1 905 ) 

Ss. 33 and 34 — Snecific Relief 4oi (f of 1877), seo. 45— pnV 
ciple. underlying interference by High Court — Municipal eteoltoa 
petition’- Jurisdiction and discretion of Chief Judge of Small 
Causes Court . — A Municipal election petition having been 
lodged with the Chief Judge of the Small Causes Court, the 
latter unseated two of the successful candidates and found 
cause of objection against the candidate in whose favour were 
recorded '* the next highest number of valid votes after those 
returned as elected.*’ He declined to inquire further into the 
claims of any other candidate or to declare anv other candidates 
elected, as. on his interpretation of section 33 (9) of the Bom- 
bay Munioiual Act (Rom. Act III of 1388 as amended by Bom. 

Act V of 1905), he was not enabled to do so. The two highest 
of the other unsuccessful candidates thereupon obtained, rules 
against the Chief Judge under seetion 45 of the Specific Relief 
Act (I of 1877), to show cause why he should not frteaed to 
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Bom. Act V of 1 amended by 

®bove mentioned. 

Held, that the case fell within the general principle referred to 
in Ex parte Milner (1851) 15 Jur. 1037 that where an inferior 
tribunal improperly refused to enter upon a oomplaint, a man- 

empower 

Judge to set aside the election of any number of 
candidates returned as elected, there was nothing repugnant in 
construing the section as empowering the Chief Judge to 611 
up any number of vacancies so created from the list of unsuo- 
oessful candidates subject to the provisions of the section It 
was clearly incumbent on the Chief Judge to deal with the 
question of ailing up both the vacancies. He should aooord- 
inglj proceed to place the unsuccessful candidates in order of 
valid votes. The two with the highest number of valid votes 
against whom no cause of objection was found should be de- 
clared to be deemed to be elected. If only one quali6ed, or 
none quali6ad, proceedings for hlling the vacancy or vacancies 
would have to be taken under section 34. An application 
Under section 33 (l) should name the persons whose election 
is objected to. In the mattee of tub specific Relief 

Act (I OF 1877) AND IN THE MATTERS UP SaBaPaLLT 

Mamooji and Jaffee Jlsdb (1910) 34 Bom. 659 

Bombay Municiptil Act ^Bom. Act 111 of 1888). 

8. cl. (a) — Luilding — “ Directly over or directly under " — 

Conatruciioiir — The words “dircooly over or directly under*' in 
section 251A, clause (a), of the City of Bombay Municipal Act 
(Bom. Act HI of 1888J should be understood in the restricted 
sense of immediately over or immediately under, so that in 
effect under this section a water-closet may be buiit so as to be 
vertically over or under any part of a building provided that a 
bath-room intervenes. "Where it is not suggested that a word 
bears any technical sense in the context in which it oooars, the 
construction mast proceed upon the general rule that statutes 
ftre presumed to use words in their popular sense. CUtiBiMBHOY 

Ebbauim, Sir, u. The Mumcifal Commissioneb foe xhb 
CiTX OF Bombay, (I9u9) 34 Bom. 496 
S, Wb-^Mumciyal Commissioner— 2^ ottcef disobedience of — Private 
Btreets— Levelling and draining of — Ltahiliiif of owners of seve^ 
Tal premises— Owners of building sites— Buildings constructed 
by Ussees on the sites — PremiseSt what are —Construction of sta> 
tuteSe — The owners of a large plot of land sub-divided it into a 
number of building sites, which he arranged on either side of a 
private street which was projected to run through the plot. 
Those building sites were let to lessees (of whom the applicant 
Was one) for a period of thirty years; at the the end of the period 
the lessee was to remove the buiidiug put up by him unless the 
lessor purchased it. UnUer tha terms ot the lea^e the lessee was 
to contribute lateably to the exuen>es of making, repairing, etc., 
all ways, roads, etc. The applicant was one of those lesst-es. He 
built a bouse upon one oi tho^^e sites, and let it to tenants frnm 
Whom he received runt. The Miinioipai Commissioner ol Borr bay 
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issued a nobioe bo the appHoanb, under seobion 305 o( the City of 
Bombay Municipal Aob (Bombay Aob III of 1838), calling upon 
bim bo level, mebal, drain and light the public street in front of 
his building. The applicant failed to comply with bho^nobioe, for 
which he was prosecuted under seobion 471 of the City of Bombay 
Municipal Act, 1888. Ha contended that he was nob the owner 
of the premises within the meaning of section 305 of the Act. 
The Magistrate overruled the contention and convicted him. 
Held, that the mere owner of the land who bad let it out under 
a building scheme for building purposes was not the owner of 
the property, because the property contemplated by aeotion 305 
necessarily embraced buildings, whether erected or to be erected; 
and the legislature regarded bim as the owner of the premises 
who had the right to receive rent in respect of that property. 
The word “premises ’* occurring in section 805 of the City of 
Bombay Municipal Act (Bombay Aob Ilf of 1888) must be pre* 
snmed to have been used by the legislature in its legal sense, 
as referring to the particular kind of property which forms the 
subject-matter of the group of immediately preceding sections 
of the Act. That group (sections 302 — 307) has reference to 
streets made for the use of buildings or building sites. The 
dominant idea running through the sections 302—304 is that 
of buildings either ereobed or projected. That is the kind of 
property dealt with in what has gone before section 305 ; and 
therefore that is its ** pra^mtssa," It is a primary rule of in* 
terprebation that a word having a popular meaning ought to be 
construed in that sense. One exception to that rule is that, 
unless there is something to the contrary in the context, words 
of known legal import are to be considered as having been used 
in their technical sense, where the law has attached that sense 

to them. Empi>BOR u. Ramohakdra Bhabeab MaNiri 
(1910) 34 Bom. 693 

354 — Construciioyi — Municipal Commusioyitr — Power tortw^oe 
dan^eroM struotuTd—Exejcise of the power — “Appear,” meanttiy 
of— 'Di^creiion vested in the Commisstontr— Ezerem of ducre* 
tion through agent ^Eotioe by Commwsfonsr io a party to 
remove structure %n ruinous condition — Btght of the party to be 
heard by the Commissiorusr in answer to the nofioc — Inf unction 
resiraiiting Commissioner from pulUngdowna house ^ — The prim- 
ary object of section 854 of the City of Bombay Municipal Act 
(Bom. Act III of 1888), is the safety of the public, to secure 
which the Commissioner must of necessity be given very wide 
powers. But it does not follow that those powers can be exer- 
cised arbitrarily and without due consideration to the provisions 
of the section and the right of individuals. The word * appear* 
in the seobion does not involve 'appear to the eye.' It is suffi- 
cient if it appears bo the Commissioner on the representation of 
a eompebeut officer whose duty it is to make auch representa- 
tions. But the Commissioner's action when ‘it appears' is judi- 
cial, so that ho must exercise his discretion in determining wbah 
action should bo taken. It is not sufficient that be should merely 
lign a notice which was sent to him by the Bxeoatiye ^ngintw 
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because il* has previously been signed by bhat ofiSoer. It should be 
considered as a notice to show cause. It is not invalid, at the same 
time it cannot deprive the person served with it of his right to 
object unless the legislature has clearly deprived him of suoh a 
right. Danger means peril, risk, hazard, exposure to injury from 
pain or other evil and can vary in degree according as the appre- 
hended injury is expected to ocour at once or at some future time. 
Section 354 applying to all degrees of danger and prescribing 
various precautionary measures to be taken to prevent injury 
resulting therefrom, it follows that hrst, the degree of danger 
must be asoertained, and then the appropriate precautionary 
measure prescribed. Where it is not suggested that the danger 
is imminent, a dutyds imposed on the Commissioner to decide 
judicially what should be done to assure the saiety of the public 
having due regard to the interest of the owner of the structure. 

The discretion must not be arbitrary : Pa&kail v. Pa$smore 15 
Pa. St. D. b04 ; Gajigjtbhoy v, Ihe Municipal Corporation oj 
Bombay (1899} 1 Bom. L. B. 754 at p. 764. But the Court is 
in the hrst instance entmied to iaquire whether the discretion 
has been exercised. Discretion has to be exercised, htst, in 
coming to the oonolusion as to the state of the stmcture, and, 
then in 6xmg upon the appropriate remedy, it is sufficient 
exercise of his disoretion m deciding what structures are 
dangerous i£ he appoints a competent person to represent to him 
what structures are dangerous. But if a notice is issued, based 
on the representation ot such a person, it is open to the owner 
to prove that that person has not exercised his discretion or has 
been actuated by improper motives in presonbmg the steps to 
be taken. If the owner oan prove to the satisfaction of the 
Court that his house was not m such a dangerous condition as 
to warrant an order to pull down, that would be prma jacie 
evidence that the person appointed by the Commissioner has 
not exercised his disoretion. The Commissioner can exercise his 
disoretion through an agent, but it follows that if the agent 
has not exercised his discretion, nor has the Commissioner, the 
Commissioner has the opportunity to remedy this when the 
owner complains. Under certain oiroumstanoes the safety of 
the public must be considered in priority to the right of private 
individuals, as in the case of imminent danger, butt where there 
is no suggestion of imminent danger, the person affected is 
entitled to be heard as a matter of common justice. Lalbhai 
V . Municipal Commissioner of Bombay (1908) 33 
Bom. 334 ••• 210 

g 377— JMttnicipaJ Commis$ioner-~Neglect^ premises—Notice to 
remove nuisance — Magistrate’s discTetion,~~^ThQ aecused was 
served with a notice of requisition under section 377 of the 
City of Bombay Municipal Act, 1888, requiring him to remove 
filth, rubbish, heaps ot cutchera and stable reluse from a large 
pieee of vacant land belonging to him. Ho failed to comply 
with the requisition, and a prosecution was instituted against 
him. The Magistrate viewed the premises ; and having so 

Tiew«d them, hut without bearing anj evidenee acquitted the 
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aooused, as the premises did not appear to him to be in a filthy 
ooDdition ; — Held, that the premises haring appeared to the 
Commisiioner in a 6)tby oondition, the notice r?as validly is- 
sued under section 377 of the City of Bombay Municipal Act, 
1888 ; and that there having been a non-complianoa with the 
notice, the ofienoe was complete. Held^ further, that the 
Magistrate was wrong in acquitting the accused on the sole 
ground that the premises did not appear to him to be in such a 
condition as to justify the issue of a notice under section 377. 
Section 377 of the City of Bombay Municipal Act, 1888, enaots, 
that the only oondition precedent to the valid issue of a requisi- 
tion is that it shall appear, not to the Magistrate, hot to the 
Commissioner, that the premises are in the condition specified 

in the section. Empkrur ». Raja Bahadur Shivlal Moti- 
LAL, (1910) Zi Bom. 346 

S. 390 — F^otory^Munidpal Gommissio?ier, permission of — Un* 
authorised factory,— Ihe accused obtained the Municipal Com- 
missioner's permission (section 390 (1) of the City of J^mbay 
Municipal Act, 1888), to establish a hand-loom factory worked 
by an oil engine : but by means of this oil engine he also esta- 
blished a flour mill without any permission. The accused was, 
therefore, charged with the olienoe under section 390 (1) of the 
Act. Held, that the accused was guilty of a technical offence 
under section 390 (l) of the City of Bombay Municipal Act, 
1888 ; for although the accused had leave to establish the hand- 
loom factory, he had no leave to establish the flour mill 
factory, which was not the lass another and a separate factory 
because it happonod to be worked by the same power whioh it 
was proposed to employ in the permitted faotoiy. JSmfbhOB e 
Mulji Damodardas (1909) 34 Bom. 314 

S. 394-Indian Eadways Act (IX of mo), s. 1 -Use by Bailway 
Comffany of its premises for storing Umbtr— License from the 
Municipal Commissioner jor the use not necessary —Tho Agent 
of the G. I. P. Railway Company having been charged m the 
Presidency Magistrate’s Court at the instance of the Bombay 

Municipality under section 394 (1) (d) of the City of Bombay 

Municipal Act (Bom. Act III of 1888) with having nsed the 
Company’s premises for storing timber without a license granted 
by the Municipal Commissioner, the Presidency Magistrate 
recorded evidence and referred the following question under 
section 432 of the Criminal Procedure Code (Act V of 1898) 

Do the statutory powere given to the Railway Company 
(seetion 7 of the Indian Railways Act IX of 1890) preclude Ihe 
necessity of obtaining a license from the Municipal Commis- 
sioner, to use peimises in such a manner as is nooessaiy for 
the ^nvenient making, altet mg. rtpauing and using the Rail- 

way r Held, that no such lioeuso was necessary. Section 7 (1) 
of the Imiian Railways Act (iX of 1890) authorises the Rail- 
way dmimstration to do all acts necessary for the convenient 
making, maintaining, altering, repu.nng and using the Railway 
Mt^itbstwdiDg wyth-Dg ,n auy other enaoloienl tor tha time 

Miog m ioioo, Th« Btoriog oi ijmber was oeoessary lot lti« 
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Bo: 


oonveaienb making, &o.. of fiha Railway line. Under saoWon 7. 
sub-seobion 2 of the Indian Railways Aob (IX of 1890) the 
Governor-General in Oounoii and nob the Municipal Commis- 
sioner has bha oonbrol of the Railway Adminisbrafeion in the 
exeroisa of ibs powers under sub-secbion 1, MUNioiPAij Com- 
missioner OP Bombay v. G. I. P. Railway Company. (19081 
34 Bom. 252 

abay Regulation (II of 1 827.) 

S. — Pleader ^Misb^.haviottr —Smpennon of Smad —High Courtis 

ducip'inarij juris i/ciion. — Pidsiers are a privilagod class en- 
rolled for the purpose of rendering assisbanoe bo bhe Oonrba in 
bha adminisbrabion of jusbioa. Their poubion, braining and 
praobioe gives bhem influence wibh bhe public and ib is directly 
contrary bo their duty bo use that influence for the purpose of 
bringing bhe adminisbrabion of jusbioa into oonbempb, A pleadori 
who presides at a public meeting and therein procures bhe pass- 
ing of a resolution oonbempbuously denouncing or protesting 
against bhe oonduob of a High Court Judge in passing sentence 
at a trial at the Criminal Sessions, is guilty of misbehaviour 
(under section 66 of Regulation II of 1827). GOVERNMENT 
PiiEADER w. Taganath (1908) 33 Bom. 252 
■R«»uIation Vof 1827). 

XVt cl. ^—Usufrnctuaru mortgO'Q^ ef 1869 — Agreement to pay 
the debt after fixed period— Smt mortgagee after the expiration 
of the period for the recovery of the debt by sale of mort- 
gaged property, — A usufructuary mortgage executed in bhe 
year 1869 contained bhe followicS agreement ; — The amount 
of Rs. 1,750 is borrowed on the said premises. We three 
of us shall, after paying off bha said amount of debt after fifteen 
years from this dayi redeem our premises. Perhaps any one 
of us three might wifehin the period pay off at one time the 
amount of rupees according to bis sharg, you should allow 
redemption of the premises proportionately after receiving the 
amount and you should pass areo^ipf* ^Or the monies received." 
In the year 1906 bhe mortgagee haviog brought a suit for th® 
recovery of the mortgage debt by s^le of mortgaged pro- 
perty, the first Court allowed the 01 ®**°“* but bhe appellate Court 
reversed the decree and dismissed t^be suit on the ground that 


where in bhe case of a usufructuary mortgage the mortgagor 
agrees bo redeem by payment of the principal after a stated 
period, the mortgagee has no higher or better right than he has 
under a simple usufructuary mortgage. Heldt on second appeal 
by the plaintiffs, that the mortgage in suit was governed by 
clause 3, section XV of Regulation V of 1327, and there being 
-nothing in bhe terms of the agreement between the parties 
which either expra^^sly or by implication indicated that the 
property should nob by means of a suit be applied in liquida- 
tion of the debt, the suit would lie. The decree of the appellate 
Court reversed and that of the first Court restored, Mahadaji 
V. Joti, U899) 17 Bom. 425 and Eamchandra v, Tripurabai 
(1898) P. J., p. 43 followed. Shaik Ldrus v. Abdul Bahiman 
(1891) 16 Bom. 303, Sadashiv v. Vyankatrao (1895) 20 Bom. 
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Bombay Regulation (V of 1827)— (Oonoli.). ^ 

29f^ ana Krishna v. Hari (1908) 10 Bom. L. R. 616. explftinad, 
PABAseARiM V. Putlajirao, (1909) 34 Bom. 128 

Buildings Constructed by Lessees. 

City of Bombay Mnnicipo>l [Bombay Act III of ISoo). sso. 306 
Municipal Commissioner ^'Notice, disohediancc of~~Pr%vaie 
sif^Hs — LevellinQ and draining of — Liability of oioncn o/ssuar- 
al premises — (honers of butliing sites — Buil Ungs consttuctcd hy 
lessees on the sites — Premises, what are Construction of Sfatulai. 

See Bombay Mttnioipal Act (Bom. Act III op 1888), seo. 306, 

34 Bom. 593 ••• 

Cantonments Act (XIII of 1889), 

S. 80— Procedure Code [Act 7 of 1908), sm. 2 (171, 80— 

Public offloer—Suit against puVic officer — Notice of claim 
necessary ^Cantonment Commiftee is public officer — Cantonments 
Act {XIII of 1889\ sec. 80 applies to actions ex aelioto and not 
to aetiont ex oontraobn. — A CanbontDenb Cotnmibbes oonstilmlsd 
unaer the Tnaian Cantonmenta Aob (XUI of 1889) is a "pnblio 
offioer** w'tibin fihe meaning of seobion 2, oUnse (17) of bhs Code 
of C’Til Prooeanre (Aob V of 1908). Before bhe Committee 
can be snea, the nobioe presorib^a bv seotlon 80 of fabe Code 
must be f^iven. The nobioe oonbemplated by seotion 80 ba* to 
be (?iveD for aoMons sonnaint! snbsbanbially in borb; ana ib makes 
no aifferenoe bhab bho'^o aobions are, bv operabion cf law, breated, 
for oerbain pnrpococ, as aobions w: contractu. B ’/tnal v. Ban* 

mantiWb^ 20 Bom. 697, oon^iaerea. Cpcit. QhrY e. THE 
Cantonmfnt Committer op P 'ona, (1910) 84 Bom. 686 ... 
Cantonment Committee is Public Officer. 

Civil Procedure Code (Act V of 190*^). Ss 2 fl7^, 80 — Publio oMeer 
— Snit against p^thVc ofHre.r — Notice ofdnim neee^sary~^an* 
t'^nments Act (XJIT of 1889), s. 80 oppff>-i fo ocfton ex delioto 
and not in actions ex onnbraobn. CANTO^MENTS AOT, 
(XTTT OP 1889\ «;eo. 80, 34 Bom. 583 

Capacity of Parties to Sue. 

Res inaioaba— substantially in issue^Civil Procedure Code 
{Aet XIV of 1882\ .i. 13 — If a plainbiff is snin^ in a oapaoity 
in which he is a sbraneer bo the oapaoity in wbioh be sned In a 
former snib, his claim has no proper o'^nneotion with f-bat former 
suit, and the Civil Prooeanre C-ole (Aob XTV of 1882), seotion 

13 does nob apply. See Res Judicata. 34 Bom. 416 

Case Stated. 

Besident Court — Application to state a case to He High Ootoi— 

Application uncondHional before delipfry of judgpxcnt — Aden 

Covrts Act (U of 1864), ss. 8 and 9. See Aden Courts Act, 
_ 33 Bom. 708 

Cases:— 

Abd„l Wam V. rnhammad Faizullah. (1P90) 13 All. 89 followea, 
84 Bom. 68 

Abhiron Dass v. Gopal Das$, (1889) 17 Cal. 48 followed, 84 Bom’. 
459 
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Cates— (Con(£?.). 


PAaB 


Ajuihta Pershad v. BalUo Singht (1894^ 21 Cal. 818 followed. 33 
Bom. 273 

Andrews v. BaYns%y & Oo., (1993) 2 K. B. 635 referred fio, 34 Bom. 
292 

Ashabai v. Hajee Tayeh Haji Rahimiullat (1832) 9 Bdcd. 115 fol- 
lowed, 34 Bom. 385 

Bai Shirinhai v. Khxrshedji, (1896) 22 Bom. 430, followed, 33 
Bom. 509 

Bajrangi Singh v. Manokarniha Baksh Singh, (1907) 30 AIL 1 
followed, 34 B^m 165 

Bank of Bengal v. Vyahhoy Oangji, (1891) 16 Bom. 618 applied, 33 
Bom. 708 

Bank of Bombay v. Suleman, (1908) 32 Bona. 466 referred fco, 34 
Bom. 467 

Banoo Regum v. Mtr Abed Ali, (1907) 32 Bom, 172 dlisbinguished, 34 
Bom. 604 

Basanqowda v. Chinchigirigowda, (1910) 34 Bom. 408 followed, 34 
Bom. 502 

Baxter V. France, (No. 2) [1895] 1 Q. B. 591 followed. 34 Bom 423, 
Birajan Kooer v. Earn Churn Lall Mahata, (1881) 7 Cal. 7l9 
followed, 33 Bom. 104 

Borouoh of Bathurst v. Macpherson (1879) 4 App. Cases 256 followed, 
33 Bom. 393 

Boyter v. Dodsioorth (1796) 6 T, R. 681 followed, 33 Bom. 278 ... 

Bindell v. Spihh'irv, (1843) 10 C. & F. 340 followed, 33 Bom. 44... 
Oarew ex parte (1897) A. C. 719 followed, 33 Bom. 221 
Collector of Relgaum v. Bhimrao , {120B) 10 Bom. Ij. R. 657 follow- 
ed, 33 Bom. 483 

OoUeotor ofTkana v. Hari Sitaram, (1882) 6 Bom. 546 followed, 33 
Bom. 373 

Garnish v. Ahinghn, (1859) 4 H. & N. 549 referred to. 33 Bom. 61^^. 
Dala V. Parag, (190 0 4 Bom. L. R. 797 distinguished, 33 Bom. 116 
Dayaram v. Qordhandas, (1906) 31 Bom. 73 distinguished, 33 Bom. 
307 

Dinizulu v. Attorney General of Zululand, (1889) 61 L. T. 740 

lollowed, 33 Bom. 221 . ••• 

Doe dem Marlow v. Wiggins, (1843) 4 Q. B. 367 referred to, 34 Bom. 

329 _ *•* 

Dorasami Ffaidu v. Emperor, (l906) 30 Mad, 1 referred to, 33 Bom. 

33 *••• 

Devitt V. Kearney. (1883) 13 L. R 0 . Ir. 45 followed, 34 Bom. 209 ... 

Dwarkanath v. Madhavrao, (1886) 10 Bom. 207 not. followed, 34 

IBo^q 038 

Dwarkojirav Raburav v. Balakrishna Bhalchandra (1894) 19 Bom. 

255 explained, 33 Bom. 376 # n a oo **’ 

Emperor v. Dhondu Krishna, (1904) 33 Bom. 22 followed. 33 Bom. 

25 

Fakirgauda v. Oangi. (1896) 22 Bom. 7 followed, 33 Bom. 693. 
Framji Gursetji v. Ooouldas Madhawji, (1892) 16 Bom. 338 referred 

to, 33 Bona. 712 
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Cases -(Cont^?.). 

Oangjihhny v. Tkfi Municipal ^‘orporation of Bombay, (1899) 1 Bom. 

L. E 754 refe^-rod tjo, 3B Bom. BBS 
Oolant^ Aha'l Ghow/Hir^i v. Chxnlra Shaha, (1902) 30 Cal. 

142 fnllo^^ed, 3B Bora. 698 

Qolding Dftw?.9 & Co , Ex parte (1880) 13 Cb. D. 628 followed, ! 
Bom. 640 

Gordon V. Gordon, (1904^ p. 163 followed, 33 Bora. 630 
Qovindram v,Taiia, (1895^ 20 Bora. 383 followed, 34 Bora. 6''2 
Hari Sanlc^r V^Ut v. Eoh Kumar Patra, (1905) 32 Cal. 734 follow- 
ed. 33 Bora. 307 

Eira hand Harjiwandas v. Kasturchand Kasidas, (1893) 18 Bom. 
224 explained, 34 Bora. 142 

« • 4 

Eonamma v. Ttmannahhat, (1877) 1 Bom. 559 discussed, 34 Bom 
278 

Inderan Vi^lungyponlv Tavnr v. Rarna^wanvi Pandia Talnver, (1869) 
13 Moor. I. A. 141 followeil, 33 Bom. 693 
hhan Chunder Eaera'v. Rnm'^war Mandol, (1897) 24 Cal. 831 
approved, 33 Pom. 293 

Jairan>das v. Zamonlal, (1903) 27 Bom. 317 nob followed, 33 Bom* 
469 

Jan Mahomed Mandnl v. Mashar Bibi, (1907) 34 Cal. 352 followed, 
34 Bom. 236 

Jethahhai v. Naihabhai, (1904) 28 Bom. 399 disbineni^hed, 33 Bom* 
116 

Jonet In re (1887) 36 Ch. D. 105 followed, 3^ Bom. 667 ’’’ 

Jugjee,wundas Keeka Shah v. Rnmins -Bdjbookan Dos, (1841) 2 
Moo. I, App. 447 followei, 34 Bom. 209 

Kachar Bhoj Boija v. Bai Rathore, (1833) 7 Bom. 289 disti'n- 
Roishod, 33 Bom. 2^3 

Keshav V. Vinavak. (1897) ^3 Bom. 22 applied, 33 Bom. 373 

Keumeg Atlnll, (18861 34 Ch. D U5 followed, ?4 Bom. 484 

Khodabhai v. Ghaganlal, (1907) 9 Bom. L, Re, 1122 followed, 84 
Bom. 65 

Krislmav. Hari, (1908) 10 Bom. L. R. 615, explained, SeeMorbgage, 
34 Rom. 123 

See Transfer of Proporbv Aeb. 34 Bom. 462 

Lahhman v, Radhahai. (1B871 11 Bora, 609 followed, 33 Bom. 88". 

Laldas V. Bai Lola, (1908) 11 Bm. Law. Ro. 20 followed, 33 Bom! 
401 

Lalji Shamji v. Wolji Wardhman, (1895) 19 Bora. 507, referred bo 
and dmbineuiMied, 34 Bora. 467 

Ldkdmi V. difl, (1908' 32 Bom. 63t, followed, 33 Bom 371 

Ledgard v. Bull, (18861 L. R. 13 T. A, 134 referred bo, 34 Bom. 17i; 

RirnpHrtorori Bannji V. Bnpnji Rnttonji Limhuwilla, (1887) U 

Jiora. 441 nob fnllnwo^. 3d B-nn 122 
Mahalan v, lot,, (18''21 17 Brm, 425, followed and explained. See 

M0UTa.\QK, 34 B^m. 123 

-—Bee Tn.ANSPi.R op Prophrty .Act, 34 Bom. 462 !!! 

"TlOnOl^'-^n " Oangadhar Purandh .ri, 

M.}, 504. referred bo, 34 Bom. 66 

^ 'J'^seabod (rum, 
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Cases— (Oowid.). Page 

Mahomed v. 5:m/t?ian,i(1887),il Mad, 106 reierrod i;o,*33 Bom. 293. 185 

Meenakshi Nmdoo v. Siib!a}naniya (itsbT) U R. 11 1. A. 160 

reioxrea to, Bom. 17 1 559 

Merwanji Hormusjz v. tiu^^iomji Burjorji, (1882) 6 Bom. 628 dis-* 

tinguisLed, 31 Bom. 5i6 ... 735 

Milner parte, (iBoi) 15 Jar. 1037. iollowed. 31 Bom. 659 ... 878 

Montoya v. London Assurance Gompamj, (1851) 6 Ex. 451 a!j p. 158 

reierred to, 31 Bom- i ... 451 

Moro V, Balaji, (1891) 19 Bom. 809 followed, 33 Bom. 88 !!! 56 

Motibhai v. Maridas, (1896) 22 Bom. 3l5 oommenbed on, 33 Bom. 

658 4 [4. 

Muhammad Allahdad Khan v. Muhammad Ismail Khan, (1880) 

10 All. 289 oonourred m, 34 Bom. ill ... 630 

Muhammad jsewaz Khan V, Alam A/iaji, (1891) 18, Cal. Ill fol- 
lowed. 33 Bom. 101 252 

Muthia Otteity v. Bmperor, (1905) 29 Mad. 190 di-iisenbed from, 33 

Bom. d3 ... 21 

Nagendrabala Dehya v. Tarapada Aoharjee, (1908) 35 Gal. 1065 

concurred in, 31 Bom. 91 ... 618 

Nandtarn v. i^abaji, (1897) 22 Bom. 771 followed, 33 Bom. 273 ... 172 

Utmohand v. i:iavaicnandt (l880j 5 Bom. at p, 81 F. N, referred bo, 

34 Bom. 167 ... 766 

Nunao Kumar Nasher Banomali Qayan, (1902) 29 Cal. 871 

approved, 33 Bom. 293 ... ’ 185 

Panchappa v. Sanganba^atoa, (1899) 21 Bom. 89 considered, 33 

Bom. 107 ... 68 

Paramasiva Ptllai v. Emperor, (1906) 30 Mad. 48 dissenbed from 

34 Bom. 33 ... 21 

Parbatt Kuncoar v. Mahmad Fatima, (1907) 29 All. 267 referred bo, 

33 Bom. 293 ... 185 

Paskall V. Passmore, 15 Pa, Sb. D. 301 referred bo, 33 Bom. 335 ... 211 

P^hutun Hormasji Dustoory. Menerbai, (1888) i3 Bom. 302 followed, 

33 Bom. 509 ... 321 

Pita V, UnuniLal, (1906) 31 Bom. 207 followed, 33 Bom. 698 ... 439 

Pragdas v. Uirdharaas, (i9^1) 26 Bom. 76 oonsiaored and disbin- 

guished, 33 Bom. 69 ... 44 

Puilbrovk V. Lawes, (1876) l Q. B. D. 231 referred bo, 33 Bom. 610. 384 

Qutales Estate, in re (1886) 1. L. R, 17 On. D. 361 at p. 368 

iollowed, 33 Bom. 1 2 

Queen Empress v. iJhagan Dayaram, (1890) 14 Bom. 331 followed, 

34Bom. o78 699 

Queen Empress v. Mahotnad Husan, (1886) Unrep. Or. Oas. 244 

Iollowed, 3 1 Bum. 37d '•* 699 

Queen Empress v, Bnankar, (i888) L3 Bom, 384 followed, 34 Bom, 88 516 

Empress v. Bnean Eudrud^n (1 ■'83; 8 Bom. 197 iollowed, 34 
Bum. 378 , ■ ... 699 

SajtnaL v. Euyimant, (189 j) 20 Bom. 697 considered, 34 Bom. 53 j, 829 

Eaitt' utoi/cors V. (jocutonui v.dulc hand, (id90; i5 Bom. >/6 applied, 

33 Bum. 708 '•* 1*1:0 

Bama v. tSmux^ram, M662) 6 Bum. i-O referred bo, 33 Bom, 278 ... i7c 

Lamc^iunu.r<M\. Uopat, v -9oo» 3-* Bo’^. 6i9 loit^-WDa, 31 xlom. 491 .. 77 i 

^aih^hanara v. liipuraoat, I'"- P* Bom. 128 ... 512 
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Cases— (Co?icW.)* 


Page 


BamjUa^ Poddar v. Hoiose, (1907) 35 Cal. 199 followed, 34 Bom. 

372 ’ T * 

Eani iidewa Kuwar v. Bani Hulas fiuwar. (1874) L. R. 1 I. A. 157 

tollowod, 34 Bom. 139 

Be<j V. Gray, (19 *0) 2 F. B 36 foUowad, 33 Bom. 941 

Bidd V. Ihorne, (1992) 2 Gh. 341 followed, 34 Bom. 464 

Bunject Rain Panday v. Gobasrdh>in Bam Panday, (1873) 20 W. 

R 2o (Civ. Rul) followed, 33 Bom. 7i2 
SadagopachdYiaT v. A. Hama Bao, (1902) 26 Mad. 376 followed, 34 
Bom. *j7 1 

Sadaskiv v. Vijankatrao (1895) 20 Bom. 293 explained. 34 Bom. 128 
balomons v. Pender. (l86^) 3 U. & G, 639 referved bo. 34 Bom. 292... 
Sami Cheui v. Arnmani Achy (l873y 7 Mad. H. 0. R. 26j referred 
do. 33 Bom. 293 

Samibai v. Premyi Pragri (1895) 20 Bom. 304 oonsidered & disbin- 

guislied, 33 Bom. bJ ••• 

Sangapa v. Oangapat (l87b) 2 Bom, 476 referred bo, 33 Bom. 278 ... 
Sayad ualam Hussein v. Btbi Anvarnisha, (1885) P. J., p. 170, 33 
Bom. 719 

Shaik Idrus v. Abdul Bahiman (1891) 16 Bom. b03 explained. 34 
Bom. l2"i 

Sitabaiv Wasanlrao, (1901) 3 Bom. L. Re. 201 followed, 34 Bom. 

3H0 ••• 

Sorabji Edalji v. Ishwardas Jagjtvandas, (l892)P. J., p. 6 followed 
34 Bom. 202 

Sreeramulu v. Krisiamma (1902) 26 Mad. 143 nob followed 33 Bom. 
88 

Sri Sunkur Bharti Swami v. Sii/ia Lingayah C/iaran(i (1843) 3 
Moo. i. A. 198 referred bo, 33 Bom, 278 
Tekait Bam Ghunder Siiigh v. Snrnau Haaho Kumari (1885) L. Re. 

12 i. A. 197, referred to 34 Bom. 329 
Omed Eaihising v. Goman Bkaiii, (l89o) 20 Bom. 385 followedi 33 
Bom. 39 

Valu V. Oanga, (1882) 7 Bom. 84 dUoussed, 34 Bom. 278 
Vasudeva Shanbhaga v. KuLcaui Narnapait (1874) 7 Mad. H. C. B. 
290 relorred to, 33 Bom. 293 

Vasudtv Daji v. Babaji Banu (i871) 8 Bom. H. C. B. (A. 0. J.) 175 
reftriod to, 34 Bom. 329 

Yinayak v. Gooind, (1900) 25 Bom. 129 followed, 34 Bom. 165 
Y%shnu Shambhog v. Ma7r;amma, (1884) 9 Bom. 103 disoussed, 34 
Bom. 278 

WesiziHihus, in re (1833) 5 B. and Ad. 817 followed, 34 Bom. 640 ... 
Yool V. Kwing, (l903) Ir. Rep. 1 Ch. 434 distinguished 34 Bom, 
676 
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Zamir Hasan v. Smdar. (1899) 23 All. 199, followecl, 34 Bom. 673 
Cash Allowance. 

Tasiik -Arrears of cash allowanot, suii to recover — Limitation Act 
(XI' of 1877, ISck. II, Arts. l31, 63. Tbo plainlifl, Ilia manager 
ot tbe tuuiyie oi iSbii La&mi Naiayau DdV aO Idalekal, sm:dko 
leoover Itom the duleudaut^, the manage rs o( Iba lemple oi Sbri 
Madbukusbwur at Bauawasi, a sum oi Rs. 96 as arr.;ars oi a 
oasb allowance (tastik) wbioh the ioimei was entilled to reoeiTO 
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Cash AlloMrance— (OowoW.). 

from (iha proporty of bha kbbar. 'OVefendanlis^aamibljad bhe 

title of fihe plaiaUitf feo fchd ailowanoa but pleaded limifcabion as 

to the arrears for two out ot the six years. The lower Courts 
applied Article 13 L ot tha rjicaitaoiOQ Act, 1B77, and allowed 
the whole of tha claim. On appeal, Meldt that the claim was 
properly allowed. A cash allowance of bhe nature as in the 
present case is, according tj Hindu law, mhandha or immove- 
able property ; where it is annually payable, bhe right to pay- 
ment gives to She person entitled a periodically recurring right 
as against bhe parson liable to pay. The right to any amount 
which has become payaole stands as to such person on the same 
footing as the aggregate ol rights to amounts which are to be- 
come payable and which have become actually due. But where 
there are more than one person entitled to the payment as oo- 
sharer and the payment is made to one of them by the person 
liable to pay, the oo-shaier receiving the amount holds it, minus 
his share, on behalf of the rest as money hau and received for 
their use, though as to him with reference to the aggregate of 
rights, it is ntbandka immoveable property, in the nature of a 
periodically recurring right. The imporbanb question is who is 
bhe person sued and what is it that is sued for? If what is 
sued for is the establishment of a title bo the right itself, then 
Article 131 applies, whether the defendant is bhe person origi- 
nally liable to pay or is a co sharer who has received payment 
from that person, if, on the other hand, what is sued for is the 
amount of arrears, whioh has become actually payable to the 
plaintiff, then there is a distinction between the person origi- 
nally liable to pay and a co-sharer ot bhe piaintitt, who has 
actually received payment from that person, Article 131 
applies in that case to the person oiigmaUy liable to pay and 
Article 62 applies to the oo-sharer who has received the pay- 
ment. SAKaAEAM HABI V. LAXMI^BIYA TlnlHA SWaMI, 
(1909) 34 Bom, 349 

^tttte^Question. 

Begulation LI oj I827i sec. 21 — Civil Court Jurisdiction — Suit to be 
declared Ayya o/ Riremath and to restrain dejenuani jrom so 
styling htmsclJ.—llhQ piaintiti sued to ohtain a declaration that 
he was entitled to the tees and privileges appertaining to the 
Hiremath at Hamalapur reason of bis title to be called the 
Ayya ot that Hiremath, and to obtain a perpetual injunction to 
restrain the defendant from using the name of " Ayya of Hire- 
math." The plaintitl's complaint was that the defendant had 
assumed a name to which the plaintiff had the exclusive right, 
and that that assumption would enable, as ib had enabled, tha 
defendant to attract tonimself a large number ot the piaintiH’s 
followers, and thereby appropriate bo bimsoif fees, which 
would otherwise have been paid to tbe plainoitf. Held, that it 
was a claim to a caste office and to be entitled to perioim tbe 
honorary duties of that office or bo enjoy certain privileges 
and honors at tbe hands of the members ot the oaste in viitoe 
ol that office. It was a caste question not oognizabie by a 

Oivil Ooort. Hddt also, that the fact that there had been no 
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Caste-Question — [Goncld.). Page 

allegation of any spedil§^'^)nag0 by reason of bbe assumption 

by tee defendant) of cha name oi Ayya of Httemabh, and also 
the admission that) after all the result) of the assumption of 
that name would be merely to enable some of the followers ot 
the plainOitf to go over to the defendant showed that what the 
parties had been fighting for was merely a question of dignity 
under the cover of a religious ollice. It the Court were to inter- 
fere in such oases, it would be mciely assisting one party at 
the expense of the other and oompalling the caste or the sect bo 
follow one spiritual loader in prolorenoo bo another. GadigeYA 
V. BaoAYA, U9-1-0) Bom. 4o5 
Caste-Questions, Jurisdiction of Civil Courts m - 

Oaste —Trustee of caste junds —Extent of ri>jht to inspeU dozuments 
Dcffiand and rejitsat — AppLicatn'U 0 / Indian liusts Act of 
lb82). 5 CC 5 . 5 and fi, to creation of trusts oj caste funis -Eivd 
Procedure Code \Act V of lyOS;, :>ec. 151.— As a result ot dissen- 
sions ID a Hindu oaste a suit was uled by the plaiuQilI. a trustee 
of oeitain oaste lunds and uuemuer ot tuo Managing Committee, 
against the detendant, a oo-truacee and cue President of that 
Oummittee. The plambill piayed fur a declaration that ha hud 
the right to inspeot all books and duoumonts ul the Mahaian 
Managing Couimittee, buo-Comuiitteo and i’rustoes, and tor an 
injunction resttaiuing the doleodant tioin inteiiering with him 
in the exorcise of such right. The only two documents about 
which there was any real controversy whuvo the minutes ot the 
SuD-Committee and the oonespoudcuoe file of the Mahajan. 

Jieldt that as trustee ol tho Derasar and badharan lundSi Che 
plamCiti had no right, either lu law or by virtue oi any oaste 
rules, to the roving luspeotiou claimed. Bank of Bombay v. 
buleman 32 Bom. 46fi at p. 474, rclened to. Relit 

further, that the Mahajan iuud of this ca=te being a purely 
secular tund the Inaiau Trust Act apphud, aud tho plaintiff 
could not claim bo have been mado a trustee of that lund 
merely by virtue of a caste resolution aud bis own letter ol 
acceptance. Hcldt further, on tho evinenoo, that there had 
been no express demand addressed by the plaintiff to the 
proper quarter, and no refusal by the defendant suoh as would 
bo necessary to enable a suit of cbis character to Bucoeod. Beldt 
further, that where rights to pYopoicy are irot involved all 
matters of internal management must be loit to the decision of 
the oaste. The question in dispute was in reality a question 
between the oaste and a section, apparently a small seotioni of 
the oa^o led by tho plaintiff, aud us suoh it was outside the 
Court’s jurisdiotiou in aoooidauoe with the decision in Rcmcltand 
V. bavaichand G Bom. ao p. (■'4 F. N. Lalji 6nainjt V. 

Walji Wurdhinan ly Bom. 5u7 roierrou to aud d.stm- 

guishud. Held, ia:liy, luat wncu uccoiding to well o^taolisued 
piiuuiplus oeicalu quoli^ous tmvo t'ceii removed tiom tne juris- 
diction ol the Louio, they ououot ue bu.ugnC wituiu the juris* 
diction under soctiiun iOi 01 tae Civd l\uo t'.uieCoJe vAoi \ of 
IffOdJ Jk’IHAUUAI NAhSl-.V V. OlLVk-'LV LUOVKBOl, 

Bum. 467 
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.of per/nzmaTice of. oqntraet hu-.. Pakki 

- ^ Ste#- Pakki Aoat AsENCf 

33 Bci.Q?.^3jfLV • ■ 

Letters PSu-i^obion, tor ^2 and U— Cause gf arising vartiy 

with’n bhe fiv/;n Further cause of action arising wholly out- 
side j'urijWii/. — Joinder - Time of appHcation. See Letters 

Patent, OL'\Uses 1 '■ and U, 34 Bom 564 

Suit for price of goods bargained and sold— Indian Contract Act (IZ 
of 1872)i S5C9. 39, 73, 120 — Twliau Gonttact Act has not altBTed 
thfi law relatmg to recovo-rv of debts and liquidated demands — 

Civil Procedure Code {Act V of 19081, sec. 128. See Contract 
Act, 34 Bom. 1^ 2 

Application to sii^i as pauper — DisqualiHcation — Suhiect-matter of 
suit—Civil Proc^’dnre Code iirtV of 19n8\ Or hrXXXTTT, 
Rules 1, 2 and 5. See CiviL Procedure Code (Act V of 1908) 
Orpfr XXXTTT, RuT fS 1. 2 and 5, 34 Bom. 638 

Causes of action, Misjoinder of. 

Lands situate nt different villages and in possession of different per- 
sons under different titles — One suit to recover possession of the 
lands — Interhcutorq judgments against different defendants — 
Final judgment for pnssessi'^n to he reserved till the conclusion 
of the trial— Civil Procedure Coie ZZF o/1882), S(W. 28. 
See Civil Procedure Code, 33 Bom. 293 

Caveator, 

Pfoba^ and Administration Act {V of 1881). 81 — Indian Succes- 
sion Act fZ of 1865), see. 250— IP*// — Prohate — Interest possess- 
ed by the caveator. See Prob ate and Administration Act, 

r •£_- Bom. 459 

Certificate, Administrator-General’s. 

Hindu Wills Act (XXI of 1870), secs. 2 and 5 — Indian Succession 
Act (X of 1865), spc. 1H7 — Administrator -GeneraVs Act (77 of 
1874), sec. 36 — Will made in Bombay — Property woHh less 
thanEs. 000— Probate. See Hindu Wills Act (XXI op 

IS'^O), SFCS. 2 and 5, 3i Bom. 1506 

- — of Collector. 

Pensions Act {XXTII of 1871), secs. 6, 8, 11 — Toda giras allowance 
— Purchase of the rights to receive allowance at a Court sale — 
The allowance enter^^d in the name of the purchaser — Application 
hf heirs of the purchaser Ho receive arrears of allowance. See 

p Pensions Act, 34 Bom. 154 

^narge. 

Lien — Assignment — Transfer of Property Act {IV of 1892) a?^ 107. — 
The mere faofi that) parties have described a feransaotion as a 
lien ” or charge *’ cannot deprive it of its real nature if in 
substance the transaction was in the first instance an assign- 
ment. Where a creditor purports to create a* lien or charge on 
the debt due to him in favour of another person, the words 
Hen or charge have no meaning except as giving the latter a 
right to recover the debt from the debtor. The transaction is 
in reality one whereby I'the owner of what in English Law is 
called a chose in dotion transfers it to another. Ardesir 
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Bfjonji Sobti V. Stbd Sibdab Am Khan, (1908) 33 Bom. 
610 

Praa^S'^Dl'solution of r<(WO«r— 

jud^ment-creditor-SoUoUon' lien 'or I Z 

mon law thab a solioibor is enbibled to a hei^e=*»°“ ° oostts on 
property recovered or preserved by his exertions Aas always 
been followed by this Court ; and, where there are assets of a 
partnership in the bands of a receiver appointed in a 
ship suit, the solicitors engnged in that suit are entitled to as 
lor a charge on those assets in priority to the creditors of the 
partn rship. Bidd v. Thome [1902] 2 Ch. 34t, follow^. 
Where a plaintiff has obtained a decree against a partnership 
firm the available assets cf which are in the bands of a receiVOT 
appointed in a previous partnership suit, his proper 
not to issue execution against those assets, but to ask the Court 

for a charging order, and to undertake to deal the cWge 

according to the order of the Court. Kewn^y v. Atlnll (1886) 
34 Ch. D. 345. foUowad. A. Haji IssdAiL and Co. v. BdBiA* 

BAI, (1909) 94 Bom. 484 

^7omder of eharoes ^Misjoinder of charges— Indian Penal Code Uc| 
XLV of i860), srci 1244. Procafure Code (4o« 

V of 1818), seas. 225. 233, 214 , 935, 236 and 237. See Cbimi- 

NAL Proi'EDUke COOB, 33 Bom V7 

Joinder of— Criminal Procedure Code (Act V of 1898), secs. 233. 234, 
235 236, 237 and 939— PnV!/ Council, leave to appeal lo, in 

criminal ease-Praetioe and procedure. Sec CiUMlNAli PbO- 

n«r,i w. 33 Bom. 221 •*' 
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Charitable trusts. ^ ^ 

The ! Trustees and Mortgagees Powers Act (XXVIII of 18bbJ, 
U-Non-appUcab,Uty to ChardaVe Triists-ind.an Tmb 
4cl I JI o/ 188 1), lecs. 1, 'i -Statute of Frauds {'.S Ch. y.O.^h 
/.go 7 — Civil Procedure Oode(4fll XlV o/1882,', s.f'39 Further 
or other relief", meaning of—Parsis-Conversion among Indian 
Zoroastrians—Juddtns—Conveit not entitled to certain reltgioiu 
and charitable institutions of Parsis.-Tho Trustees and Moi^ 
gagees Powers Act (XXVIII of 1866) does not apply to Chan^ 
able Trusts. Seotion 2 of the Indian Trusts Aot (II of 1883) 
expre^My repeals amongsb other sections section 34 ot the Trus- 
tees and Mortgagees Aot. The Indian Trusts Aot \9as made 
applicable to the Bombay Presidency in 1891, and since twn, 
at all events seotion 3^ has ceased to have any ioroe. The 
saving clause in seotion 1 of the Indian Trusts Aot does not 
affect the repealing eootion which immediately follows and 
there is no saving or exception in favour ol Cbantablo Trusts 
or of Trustees of properties dedicated to chanty. Section 7 of 
the Statute of Frauds is wholly repealed by seotion 2 of the 
Indian Trusts Aot. Seotion 7 of the Statute of Frauds was 
mainly intended to regulate ptocodure. It never applied to 
India at any time ; even if it did the Icdlan Evidence Aot en- 
tirely superseded it. Held b}i Huvflr, J. : — Section 639 of the 
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Civil Prooedura Code, 1882, is very limified in its scope and 
operation. It oontamplatas the institution of a suit to “ obtain 
a decree ” for reliefs which are strictly confined to five heads. 

The first branch of the suit clearly falls under the provisions 
of the section, for the plaintiffs have obtained a decree under 
three of the five provisions of che section, viz. (a) the appoint- 
ment of new trustees, (/;) vesting trust property in the trustees, 
and (c) settling a scheme. Bub the reliefs asked for in the 
second branch of the case, namely, the asoerbainment and de- 
claration of what are the trusts, the rectification of the trust- 
deeds, a declaration that the defendants have either wrongly 
declared the trust in the deeds or wrongly interpreted the trusts 
therein, do not fall under any of the five heads mentioned in the 
seotioa The words *' further or other relief’* that follow must 
necessarily be construed to refer to reliefs ejusdem generis and 
nob to reliefs wholly outside those specifically defined under 
these five heads. A suit brought not to establish a public right 
in respect of a public brusb, but to remedy a particular infringe- 
ment of an individual right is not within section 639 of the 
Civil Procedure Code, 1882. Section 539 contemplates a suit 
cither in the name of the Advocata-Ganeral at the instance of 
relators, or a suit in the name of parties '* having an interest) in 
the trust ** with the consent of the Advocatoi-General. The ** in- 
terest ” of the parties here contemplated must be the ‘‘interest” 
that is threatened or infringed. A well-established and ancient 
uaage prevailing amongst a community must override such of the 
tenets of its religion as are shown to have fallen into desuetude 
and oonffiot with ancient usage prevailing in the community. 
Peshotam Hottncisji Dustoor v. Meherbai (1888) 13 Bom. 302 
and Bai Shirinhai v. Kharshedji (1896) 22 Bom. 430, followed. 
Although the conversions of Juddins is percciissible amongst 
^oroastrians, such conversions are entirely unknown to the 
^oroastrian community in India ; and far from being customary 
or usual for it to convert a Juddin, the Zoroastrian community 
of India has never attempted, encouraged or permitted the con- 
version of Juddins to Zoroastrianism. Even if an entire alien— a 
Juddin— is duly admitted into the Zoroastrain religion after 
satisfying all conditions and undergoing all necessary ceremonies 
he or she would not, as a matter of right,, be entitled to the use 
and benefits of the funds and institutions under the defendants' 
management and control; these were founded and endowed only 
for the members of the Parsi community; and the Parsi com- 
munity consists of Parsis who are descended from the original 
Persian emigrants, and who are born of both Zoroastrian 
parents, and who profess the Zoroastrian religion, the Iranis 
from Persia professing the Zoroastrian religion, who came to 
India either temporarily or permanently, and the ohildren oi 
Parsi fathers by alien mothers who have bean duly ^d properly 

admitted into the religion. Held hj BEAMAN. 
of a suit under seotion 539 of the Civil Procedure Code, ^32, 
is not only binding on the parties to it, but to all persons affect- 
ed by it. The expression "such further or other relief in the 
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section means snob further or other relief as, from the nature 
of the inbroduotory words and the exemplifioatory oases, appears 
to the Court to he appropriate in such a suit, e.g,t removing 
fraudulent trustees, restrainiug a breach of trust, and so forth. 
Any extension or limitation of the scope of a trust so as to 
exclude those who were intended to be included or to include 
those who were intended to be excluded, is a breach of trust. 
The Zoroastrian religion does admit and enjoin conversion. The 
Indian Zoroastrian while theoretically adhering bo their ancient 
religion and consistently avowing its principal tenets, including, 
of course, the merit of conversion as a theological dogma; 
erected about themselves real caste barriers, and gradually fell 
Under the influence of the caste idea, till, in modern popular 
language, it has found current expression in the term Parsi, 
which now seems bo have as distinctly a caste meaning and as 
essentially a cate connotation as that used to denominate any 
other great Indian caste. In the Zoroastrian community, while 
the religion and its ritual purity are still the mainspring of the 
communal life, they are so intimately bound up with the 
exclusiveness and the purity of the tribe or caste, that they 
have become practically identical. It is therefore fairly 
accurate to describe the Indian Zoroastrians as Parsis — there- 
by implying a caste, or communal, or tribal organisation. 
ConversoD— In the abstract at any rate, and as a theoretical 
religious tenet — was perfectly familiar to the Parsi community, 
not only in the remote past but in onr own time. It was not 
the intention of the founders of the trusts in question to extend 
their benefits to any one who was not in the most rigid caste 
sense Parsi, that is, bom into the community of the Indian 
Zoroastrians and born of an Indian Zoroastrian father. SlB 

Dinsha Manekji Petit u. Sir Jamsetji Jijibhai, (1908) 33 

Bom. 609 

Chief Judge of Small Causes Court, Jurisdiction and discretion 
of. 

Specifio Belief Act (7 of 1877), s. 45 — Qeneral principles underlving 
interference High Court — Municipal election peiiiion—Ciiy 
of Bombay Municipal Act (Bom. Act Til of 1888 os amended 
by Bom. Act V of 1905), Ss. 33 and 34. See SPECIFIC Beuef 
Act, (I of 1877), s. 45, 34 Bom. 659 
City of Bombay Municipal Act (Bom. Act III of 1888). 

S. 354 — Cortslrufiiion — Municipal Commissiotwr — Poxoer to «wom 
dangerous structures — Bx«roisr of potoer— "Appear'' fiMan- 
ing of^Disoreiion vested in the Goynmissioner — Exercise of dis* 
creiion through agent — Notice by Commissioner to a party to 
remove sfrtiotwrfl in ruinous condition —Bight of the party to be 
heard by the Commissioner in answer to the notice — Injunciion 
restraining Commissioner from pulling down a howe. See 
Bomr xy Municipal Act, 83 Bom. 334 
Civil Court, Jurisdiction of. 

Begulation II of 1827, s. 21— Caste gnesrion—Siat to be declared 
Ayya of Hiremath and to restrain defendant from so styling 
himself. See Regulation. II of 1827,34 Bom. 455 
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Suit by temple oommittee against temple servants for declaration as 
to their right to have the services performed — Civil Court — 
Jurisdiction— Civil Procedure Code [Act V of 1908), s. 9. — Sea 
Civil Procedure Code, 33 Bom. 387 
-Procedure Code (Act VllI of 1859). 

S. 15—15 and 16 Vic.t c. 86, s. 60 — Specific Belief Act [I of 1877), 
s. 12 — by plaintiff for mere declaration that the minor 
defendant was not his son — Investigation of claim without delay. 
— A Talukdar-plaiabiff brought a suit for a declaration that defen- 
dant 2, a minor, was not his son and that he was not born to the 
plaintiff’s wife, defendant 1, and for an injunction restraining 
defendant 1 from proclaiming ko the world that defendant 2 was 
plaintiff’s son and from claiming maintenance for him as sueh 
son. The defendants contended that the suit was not main- 
tainable under the provisions of the Specific Belief Act (I of 
1877), and that it was premature. Held, that the suit was 
maintainable, it being within the provisions of section 42 of 
the Specific Relief Act (I of 1877). Held, further, that in the 
interests of justice it was of the highest importance that such 
claims should be investigated and decided without unnecessary 
delay, and when the controversy bad once been brought to trial 
the decision should ordinarily follow the usual course. Yool v. 
Ewing (1903) Ir. Bep. I oh. 434, distinguished. Bai Shri 
VAKa:'DBA V. THAKUEB AGARSINGHJI RAIaINGHJI, (1910) 34 


• • • 


Bom. 676 

(Act XIV of 1 882). 

Amendment of vlaint by referring to dooument not included in 
list of documents relied on.— Ati the hearing of a suit, brought 
by the plaintiff for the recovery of a sum dua at the foot 
of an account the defendant raised a plea of limitation. The 
plaintiff thereupon applied for leave to amend his plaint 
by setting out an acknowledgment in writing signed by the 
defendant within the period of limitation. The lower Court 
refused the application. On appeal : Held, that the amend- 
ment should have been allowed. Gunnaji Bhawaji v. MakanJI 

Khoosalchand, (1909) 34 Bom. 250 ■ o-l 

S, 11 — ShanhcLruchctryu of Shetrada Muth, plaintiff ohankara- 
eharya of Dholka, defendant— Dispute as to precedence or privilege 
between purely religious functionaries— Jurisdiction of Civil 
CourU— The plaintiff, Shanbaraoharya of the Sharada Math at 
Dwarka in Gujarat, sued the defendant, Shankaraoharya of the 
Jyotir Math at Dholka in the same province for (1) a declaration 
that the defendant was not entitled to the style, title and digni- 
ties of a Shankaraoharya and that he he was not entitled to 

call for or receive any offerings from the f 
his assumed oapaoity of a Shankaraoharya of the Jyotir Mith or 
a branch of that Math ; (2) for an account of the money receiv- 
ed by the defendant as a Shankaraoharya in Gujarat with a 
decree for payment to the plaintiff of the sum ound to have 
been so received by the defendant; and (3) for 

in Gujarat and from claiming and receiving offerings in Gujarat 
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as Shaakaraobarya of bhe Jyotiir Math or a branob ol tibati Math. 
The lower Courb made a deolarabion tbab the defendant was nob 
entitled to oall bimseli a Shankaraoharya of the Jyotir Matb or 
of a branch of it at Dholka and an injunction against the 
defendant so styling himself and claiming or receiving offer- 
ings. The claim for an account and recovery of offerings 
received by the defendant was nob allowed as the offer- 
ings might or might not have been made to the plaintiff. 
On appeal by the defendant, Held, dismissing the suit, 
that to decide disputes as to precedence or privilege bet- 
ween purely religious functionaries is no part of the business of 
bbe Civil Courts, nor will they grant injunctions to prevent 
preachers from preaching where they like under any title they 
please provided no office or property is disturbed or interfered 
with. For interference with mere dignity no suit can be 
maintained. For voluntary offerings received no suit will lie. 
Sri Sunkur Bharti Swayni v. Sidha Lingayah CkaranU (1843) 

3 Moo. I. A. 198, Saugapa v, Gangapa (1878) 2 Bom. 476 and 
Rama v. Shtvram (1882) 6 Bom. 116, referred to. Boyter v. 
Dodswortk (1796) 6 T, R. 681, followed. Madhustoan 
P^RVAT V . Seri Shankar^vcharya, (1908) 33 Bom. 278 ... 

S, 13— Res judicata — Plea of res judicata can pravaij eptn where itz 
effect %s to sanction what is illegal— Bhagdari and Narwadari 
Tenures Act (Bom. Act V of 1B62), a. 3.— A plea of estoppel by 
res judicata can prevail even where the result of giving effect 
to lb will be to sanction what is illegal in the sense of being 

prohibited by statute. Chhaganlal v. Bai Habkha. (19091 
33 Bom. 479 

S. 13— Bes judicata CapaciUj oj parties — Matter srsbitantialhj i„ 
issue — Procedure Code (Act XIV of 1882), *. 13.— The 
plaintiff m oonjunotion with another had in 1902 filed a suit 
against the defendant for possession of certain property, basing 
his olaim on the allegation that he was owner. He soooeeded 
in the first Court but tho Court of Appeal held that the pro- 
perty had been dedioated to charity, and refused to uphold his 
claim as owner. The plaintiff declined to adopt the Court’s 
suggestion to modify his olaim and be content bo ask for a 
decree for possession as manager, and his suit was therefore 
dismissed, five years labor ho filed the present suit, olatming 
possession as manager. Held, that his title as manager was 
One which might and ought to have been put forward in the 
previous suit, and that his present olaim was therefore re, 
judicata. If a plaintiff is suing in a capacity in wbioh he is a 
stranger bo the oapaoity in which ho sued in a former euit, his 
claim has no proper oonneotiou with tbab former suit, and the 
Civil Procedure Code (Act XIV of 1882) s. 13 does not apply 
Hakqovan Ramji V. Muui HarjivaN, (1909) 34 Bom. 416... 

b, 28 Land situate at different villages and in possewion of differ 
rent persons under different titles-One smt to reoover vosieuion 
of the lands— Misjoinaer of parties or cause, of action— 
IrUer locator y ]udgment.s. againet different dofendanta— Final 
ludgment for pesmion to be reversed till the oonolufion of 
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tke triaL The plaiabiff, one of the reversionary heirs, sued 
bo recover possession of a moiety of certain lands which were 
situate at different villages and in possession of different 
persons who were alienees by sale, mortgage or lease from 
the widow of the last male holder. In the lower Court the 
suit was dismissed for misjoinder of parties or cause of action. 

Seldt on second appeal) that though the land were situate 
in several different villages, provided the venue for the 
trial is the same, the right of the plaintiff to have her claim 
tried in one suit is the same as if the different holdings were all 
in the same village. It is never any bar bo a suit in ejectment 
that many persons are in possession. The only possible objec- 
tions were on the ground of inconvenience. The difficulties 
arising from variety of defences can be cured by. the successive 
trial of the issues separately affecting different defendants. 
Following the English practice interlocutory judgments may, if 
the plaintiff succeeds, be given against different defendants as 
their oases are disposed of, 6nal judgment for possession of the 
whole property being reserved till the conclusion of the trial of 
the whole case. Ishan Chitnder Hazra v. Bameswar Mondol 
(1897) 24 Cal, 831 and Nando Kumat Naskev v. BanoTnali 
Qayani (1902) 29 Cal. 871, approved. jSavrz Chttii v. Ammafti 
Achy (1873) 7 Mad. H. C. R. 2fi0, Vasudeva Shanbhaga v. 
Kuleadi Narnapai (1874) 7 Mad. H. C. R. 290, Mahomed v. 
Kris,hnan (1887) 11 Mad. 106 and Parhati Kuntoar v. Mahmud 
Fatima (1907) 29 All. 267, referred to. Kachar Bhoj Vaija v. 

Bai Baihor$t (1883) 7 Bom. 289, distinguished. Dmabai v. 
ViTHAL, (1908) 33 Bom. 293 185 

S. 31 — Limitation Act (XV of 1887)i secs. 22, 28 — Civil Pro- 
cedure Code (Act V of 1908), Order /, rule 9 — Lands attacked to 
vatan—Joint owners— -Lease— Lease good till the death of the 
surviving joint owner —Gordon Settlement of 1864— Suit by re- 
presentatives of one joint owner to recover possession — Re- 
presentatives of the other joint owner joined as co-defendants with 
the representatives of the lessee — Plaintiffs' claim allowed to the 
extent of their share — Appeal by plaintiffs and co-defendants 
claiming their share — Limitation — Treatimnt of co-defendants 
as co-plaintiffs — Amendment of plaint and decree. See Limita- 
tion Act. 24 Bom. 91 518 

Sa, 43 and 60 — Transfer of Property Act (17 of 1882), s. 90 — Suit to 
recover mortgage-debt by sale of mortgaged and unhypoihecated 
property — Decree against mortgaged property alone — Sale — 
Amount realised not sufficient— Application for supplemental 
decree to recover balance by sale of other property— Limitation 
— Putting farward allegations at a late stage.— In a suit upon 
a mortgage dated the 18th April 1887 the plaintiff claimed, on 
the 18th April 1899, to recover the mortgage- debt by sale of 
the mortgaged property and the balance, if any, from the non- 
hypotbeoated property of. the mortgagor. The decree was passed 
in plaintiff'8 favour against the mortgaged property alone. The 
amount realised by the sale of the mortgaged property being 

insufficient to satisfy the decree, the plaintiff applied under 
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seotion 90 of the Transfer of Proparby Aob (IV of 1882) for a 
stipplemanbal deorea againsb bha obher proparby of bha mort- 
gagor. The first Court found that the claim for a personal 
decree against the mortgagor was time-barred. On appeal by 
the plaintifi ha attempted to prove that the claim was within 
time owing bo an intermediate payment by the defendant but 
the appellate Court found that the plaintiff failed in his attempt 
and confirmed the decree. On second appeal by the plaintiff 
held, confirming the decree, that the mortgage in suit being of 
the year 1887 and the suit of the year 1899, the plaintiff’s 
right to a personal deorea against the mortgagor was time-barrod, 
the plaintiff having failed to show the ground on which exemp- 
tion from the law of limitation was claimed. Held, fartber, 
that the plaintiff could not be allowed at a late stage of the 
suit bo bring forward for the first time allegations which it was 
necessary to prove in order to show that he was entitled to a 
further decree against the defendant personally. GULAM 
Hussain v. Mahamadalli Ibrahiuji, (1910) 34 Bom. 540... 801 

Ss. 102, 103, 111— Suit dismissed owing io absence of Counsel — 
Plaintiff present with his witnesses— Rule allowing costs of two 
Counsel — Junior Counsel should return brief if neither Counsel 
able to be present — Practice, — Sections 102 and 103 of the 
Civil Procedure Code do nob apply when the plaintiff is present 
in Court. Notwithstanding the non-appearance of the plaintiff's 
Counsel the Court can under section 117 of the Code ask the 
plaintiff questions relating to the suit and can examine his 
witnesses or suggest that he should instraot some other Counsel 
to examine the witnesses. The rule of allowing the costs of 
two Counsel on each side in taxation was introduced by the 
Judges in order to obviate the dislocation of the business which 
might result from oases being called on at the same time in two 
or more Courts in which the same Counsel was engaged. This 
rule has always been supplemented by the unwritten rule of 
the Bar that one or other Counsel must return his brief in good 
time if there is a obauoe of neither being able to attend when 
the case is called on, and that in case of dispute it is the duty 
of the junior to return the brief or to make arrangements for 
some other Counsel to attend until be can come in. BaMAlIi 
Bbrahim V. Haji Jan Mahomed, (1908) 33 Bom. 475 ... 899 

Sj. 234, 244, 252 — Hindu Law — Mitakshar a— Liability of lofu to 
pay fathers debt — Money deores — Appeal by some of th$ parties 
to a deoree^-Decrce in appeal final —Execution— Limtation 
Act {XV of 1877), sch, IL art. 179. — A money decree obtained 
against the father of an undivided Hindu family governed by 
the Mibakshara law can be executed after his death against his 
sons to the extent of the ancestral property that has come to 
their hands even if the debt has been incurred for the sole 
purposes of the father provided that it is nob tainted with im- 
morality or illegality and if the son against whom the decree 
is sought to be executed as representative of his father takes 
the objection that the debts arc tainted with immorality, he 
can do so under section 244 of the Civil Procedure Code (Act 
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XIV of 1882). Umed Hathising v. Goman Bhaiji (1895) 20 
Bom. 385, followed. There is no subsfaantitftl distlnofeion, in 
regard to questions arising in exeoubion, between the position 
of legal representatives added as parties to the suit before 
decree and legal representatives brought in after decree. All 
questions between them and the decree-holder relating to 
execution must alike be disposed of under section 244 of the 
Civil Procedure Code (Act XIV of 1882). Where some of the 
parties to a decree appeal against it, the decree in appeal is the 
final decree for the purpose of execution with respect to all the 
parties. Shivram v. Sakharam, (1908) 33 Bom. 39 
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S3. 235, ^20— Gujarat Talukdar's Act [Bom. Act VI of 1888), secs* 

28, 29B and 2dE— Decree against TaluJcdar — Execution 

Decree transferred to Talukdari Settlement Officer --No tifioaiion 
of management — Submission by persons having claims — Ap- 
plication for the continuance of the execution proceedings 
against the legal representative of the deceased judgment-debtor 
—Certificate under sec. 29E of the Gujarat TaluJcdar s Act 
{Bom. Act VI of \SSS)—ManaginQ Officer— TaluJcdari Settlement 
Officer. — When execution proceedings are commenced against 
a judgment-debtor, they can be continued after his death by 
substituting the name of the legal representative in place of 
that of the deceased judgment-debtor in the application for 
execution. It is not necessary to file a fresh application under 
the provisions of section 235 of the Civil Procedure Code (Act 
XIV of 1882). Hirachand Earjivandas v. Kasturohand Kasi> 
das (1893) 18 Bom. 224^ explained. The effect of section 29E 
of the Gujrat Talukdar's Act (Bom. Act VI of 1888) is that 
before the execution of a decree can be proceeded with the 
Court must be satisfied that the decree-claim has been duly 
submitted. If the officer certifies that it has been duly sub- 
mitted there is an end of the matter. If he does not so certify, 
the Court must wait for one month from the date of the re- 
ceipt by the officer of an application for a certificate, and upon 
being satisfied that the claim has been duly submitted in accord- 
ance with the provisions of section 29B of the Gujarat Taluk- 
dar's Act (Bom. Act VI of 1883) it may then proceed with the 
execution. The expression 'managing officer' in section 29E of 
the Act is merely a compendious berm for *' the Talukdari Settle- 
ment Officer or any other officer appointed by Government to 
take charge of the Talukdar’s estate and keep the same in his 
management ” referred to in section 28 of the Act, and where 
the officer who takes charge of the estate and keeps the same in 
his management is the Talukdari Settlement Officer, the 
‘ managing officer ’ is merely a synonym for 'Talukdari Settle- 
Officer.' Where an application relating to a claim is presented 
to the Subordinate Judge and is forwarded by him to the 
Talukdari Settlement Officer, it amounts bo a submission of the 
claim in writing within the meaning of section 29B of the Act, 
if the Talukdari Settlement Officer is also the managing officer, 
PURUSHOTTAM V. Eajbai, (1909) 34 Bom. 142 560 
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5. 244 — Decree — Execution — Transfer of Property Act {IV of 1882), 

s. 93. See Decree, 33 Bom. 273 ^ ••• 

Ss. 244, 310A, 311 — Decree — Execution — Sale at Court auction — 
Application to set aside sale on the ground of fraud — Appeal 
lies from orders passed under s. 3I0A ivhen they also fall under 
s. 244, Civil Procedure CoJe, 1882. — Wibhin a month of the 
sale at) a court) auotion, fahe judgmenb-debtor applied bo the 
Courb bo seb aside the sale on the ground bhab owing bo 
oonspiraoy among the villagers (including bhe decree-holder) bhe 
sale was ab an undervalue. A week laber, bub wibhin bhe 
monbh allowed, he again applied bo bhe Courb bo seb aside bhe 
sale under secbion 3iOA of bhe Civil Procedure Code (Acb XIV 
of 1882), depositing bha amount as required by bhe secbion. 
The Subordinate Judge rejeobed bhe second application on bhe 
ground bhab ib did nob lie as bhe judgmenb-debbor had already 
applied bo seb aside bhe sale on bhe ground of irregularity under 
seobion 311 of the Code. This order was on appeal reversed by 
bhe District Judge. On appeal bo bhe High Courb, ib was con- 
tended, first, bhab bhe order passed by bhe Subordinate Judge 
was nob appealable ; and, second, bhab bhe second application 
could nob be granted because bhe judgmenb-debbor had already 
applied to seb aside bhe sale under seobion 311 of bhe Code. 
Heldt (1) bhab the order passed by bhe Subordinate Judge was 
appealable, Pita v. Chunilal (1906) 31 Bom. 207, followed, (2) 
bhab bbe allegation in bhe firsb applioabion being bbab bhe sale had 
been brought about by bhe fraud of bha residents of bhe village 
where bhe lands were situate and where bhe decree-holder 
resided, bhe applioabion musb bo regarded as an applioabion 
under seobion 244 and nob under section 311 of bhe Code of 
Civil Procedure of 1882. Decree of District Judge confirmed. 
Oolam Ahad Ghowdhry v. Judhister Chundra Shoha (1902) 30 
Cal. 142 followed. HARiHaR Kanta v. Rama Pandu, (1909) 
33 Bom. 698 

6. 244, 262. 647 — Decree '-Execution— Death of iudgmeni-debior — 

Legal representatives of tlu$ judgment-debtor brought on record 
— Dispute as to property — Legal representatives shottld pul 
forward their claim under s, ^ii—They oatmol raise the defence 
in a separate suit for possession by auction- purchaser — Auction- 
purchaser Tiot a stranger, — C sued M on a money-bond. M having 
died during the pendenoy of the suit, his widow R and his 
brother N were brought by C on the record as his representa- 
tives. A decree was passed awarding the claim out of the 
property of the deceased. After bhe passing of bhe decree but 
before ib could be executed both R and N died, C then brought 
o^u bhe record bhe defendants as the legal representatives of M. 
The latter denied that they were M*s legal representatives or 
bhab they had any property of M’s which could be liable for the 
decree. The Courb overruled bho objections, and In execution 
of bbe decree attaohed and sold bho property in dispute. The 
plaintiff purchased the property at the sale : and filed this suit 
bo recover possession thereof from the defendants. The lower 
Court disallowed the plaintiff’s claim on the ground that the 
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properily having been join!) property of M and defendants' 
survived to the latter at M's death ; and that the plaintiff ob- 
tained no title at the Court- sale whioh he oould legally assert 
as against the defendants. Tn the lower appellate Court the 
plaintiff contended unsuccessfully that the defendants were 
debarred bv the provisions of section 244 of the Code of Civil 
Procedure, 1889, from asserting their title. Heldt that as the 
property was sold by the Court at C's instance as that of M, the 
Question so far was one relating to the execution of the decree 
arising between the decree-holder and the defendants as judg- 
ui0nt-debtors under sections 959 of the Civil Procedure Code 
of 1882. It was, therefore, a question in relation to them falling 
within section 244 of the Code bv reason of the explanation to 
section 647 that applications for the execution of the decree 
^ere proceedings in suits. The defendants were consequently 
bound to object to the attachment and sale under that aeotioDi 
®o far as the decr^^e- holder’s action was concerned. It was 
contended that whatever might have been the result if the 
decree holder had been a party to the suit, the present dispute 

^as between the auction-purchaser, who wa*^ a stranger to the 
Previous suit and the execution proceedings therein, and the 
defendants, and that section 24^ did not apply : Seldt that 
though an auction-purchaser at a Court-sale in execution of a 
decree was not a party to the suit in which the decree was 
paased and though he was not a representative of either the 
decree- holder or the judgment-debtor for the purposes of section 
944, yet if the question raised bv the judgment-debtor as to the 
legality of the Court-sale was virtually one between the parties 
to the suit, that is, between the decree-holder and the ju g- 
ment-debtor. and if in the decision and result of that Q^*'**^ 
the auotioD-puroba*^er was intereated, the judgment- e or 
ought not to be allowed to attack the sale in a suit. The test 
in all such oa^es is whether the ground upon which the Oourt- 
sale is-attaoked as conferring no title upon the auction- purchaser 
affects the parties to the suit and oould have as between them 
been raised and determined under section 244 and whether the 

auction-purchaser, though not a partv to that 

intPresfced in the re^^nlt. GoKULSING BhikaraM v. KiSANSINGH. 

S. or payment of decree-Adjustment 

■ ’to the Gourt-Dtoree-holder acting upon the ^ j 

receiving monev-- Application to . 1-15 a 

bv coJuct-Indian Evidence Act (I n 5 ^A 

decree was adjusted out'Jide the Court. No no fiftton 

lo the Court of the e-ljnstment ; end its sanction “ot ta 
under section 258 of the Civil P’-o^e^'ire Code of 1^ Tbe 
deorpe- holder received payments under the ® .J. j 

after some time apnlied to execute the , ailiactment 

the adiustment. The 

as a bar to execution. The aecree-bolder “r'?, Ipld cot 
adjustment not having been certiBed to e ag„.og The 

recognise it as valid but v^as bound to execute the decree, ihe 
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Subordinatie Judge overruled the oonbenMon holding bhal as the 
deoree-holder had, after the adjusbinenb, received for several 
years moneys under it, be was estopped by oonduob under seo- 
bion 115 of the Indian Evidence Act, 1872. Heldt that the 
view of the Subordinate Judge gave the go-by to the plain lan- 
guage of the last paragraph of section 258 of the Civil Procedure 
Code, 1^82. There is no roocp left by the law for the opera- 
tion of the law of estoppel in the matter of execution. The 
last paragraph of section 258 enacts a epeoial law for a special 
purpose, whereas section 115 of the Indian Evidence Act, 187 2, 
relates to the general law of estoppel ; and the principle is that 
a special law overrides for its purposes the general law. Per 
Chandavarkaft J. — Fraudulent executions of decrees must be 
discouraged by the Courts whenever they come to their notice ; 
and decree-holders who enter freely into adjustments outside 
the Court and do nob certify them as required by law. but 
fraudulently apply for execution, ignoring the adjustment, 
should be dealt with under the criminal law. Per Heaton, J. — 
The purpose of section 258 of the Civil Procedure Code, 1882, 
is that the Court shall have complete knowledge of all that is 
done towards the satisfaction of its decree. TniUBiK EaM- 
KRISHNA t). Hari Laxman, (1910) 34 Bom. 575 ••• 

Ss. 278, 282, 283. and 287 — Money-decree^ExeGution-^Aitachment 
and sale of property mortgaged with posseasion to a third 
person — Aaotion-purohase by judgment-creditor with leave of 
Oourt subject to mortgage — S«»t by judgment- creditor prior to 
oonfirmation of sale and satisfaction of deoree for a declaration 
that the mortgage was fraud7ilent and without consideration — 
Purchase— Equity of redemption — Estopvds binding upon jndg* 
mant-de&tor.-^PIaintiffs obtained a money-decree against their 
debtor and in execution attached the debtor's immoveable 
property which was already mortgaged with possession to a 
third person. At the auction-sale the plaintiffs themselves 
purchased the property with the leave of the Court subjeot 
to the mortgage. Before the sale was oonffrmed and the 
deoree was satisfied the plaintiffs having brought a snit for 
a declaration that the mortgage was frandnlent and without 
consideration it was contended that the plaintiffs were no longer 
judgment-creditors but purchasers and that what was attached 
and sold was equity of redemption, therefore, the purchasers 
could not claim more than they bought. Held, that, as the 
suit was brought before the confirmation of the sale and the 
satisfaction of the decree, the plaintiffs were jndgment-oreditors 
and not purchasers. Held, further, that the plaintiff under 
their purchase were not purchasers of merely the equity of 
redemption and were not bound by estoppels which would have 
bound the judgment-debtor. There is nothing to prevent such 
a purchaser from benefiting by the clearance of any claim upon 
the property even if he has himself to sue bo prooure it. He 
may alike displace a fraudulent and redeem an honest mortgage. 
Ganesh V. PuasHOTTAM (1908) 83 Bom. 311 
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Ss. 320, 323 — Decree — Execution against Talukdars estate— Consent 
of the Talukdari Setilement Officer —Qujar at Talukdars' Act 
(Bom. Act VI of I8b8, as amended by Act 11 of 1905), sec. 31. 
See Gujarat Talukdarh* Act, 33 Bom. 443 

373 and ^22~Dekkkan Agricuiiunsts' Belief Act {XVII of 
1S19) — Civil Procedure Code (Act V of 1908), sec. 115— Bedemp- 
tion suit—Sale really a Tnortgage— Bee. 10 A of the Dekkkan 
Agriculturists' Belief Act {XVII of 1879) not applicable — Oral 
evidence inadmissible — Application for withdrawal of suit— Suit 
allowed to be withdrawn with liberty to bring a fresh suit — 
Material irregularity. — Under the provisions of the Dakkhan 
Agnoulturists' Belief Aot (XVII of 1879) the plaintiffe brought 
a redemption suit alleging that the document, though in the 
form of a sale-deed, was really a mortgage. The suit was not 
governed by section lO A of the Dekkhan Agrioulturists' Belief 
Aot (XVil of 1873). The defendant contended that oral evi- 
dence was not admissible to prove that the sale-deed was really 
a mortgage. After the issues were framed the plaintiffs applied 
for withdrawal of the suit with liberty to bring a fresh suit on 
the grounds that the diherent High Courts held different views 
as to the admissibility or otherwise of oral evidence and that 
section 10 A of the Dekkhan Agriculturists' Belitf Aot (XVII 
of 1879) was not applicable. The Court passed an order for the 
withdrawal of the suit with liberty to bring a fresh suit. Held, 
that the Court acted with material irregularity in passing the 
order. The Court should not allow a suit to be withdrawn after 
the parties are ready for trial if such withdrawal may operate 
to the prejudice of the defendant. A plaintiff cannot be allowed 
to withdraw a suit in order that he may wait and see if the 
law is not altered at some future date in such a way as to 
enable him to obtain a decree against the defendant who is 
ready for trial and prepared to resist the claim and certain of 
success on the law in force. Mahipati u. Naxhu, (1909) 33 

Bom. 722 ••• 

S. 375 — SwzJ for administration— Beference to Commissioner— Par- 
ties agreeing orally to submit to Commissioner s decision Com- 
missioner's award — Adjustment of suits, what is— Written sub- 
mission necessary.— parties to an arbitration suit consent- 
ed to It being referred to the Commissioner to take the usual 
accounts and to determine their respective shwes. In the usual 
course, the matter came before the Assistant Commissioner for 
taking accounts, and a large mass of accounts, objections and 
surcharges were filed by the various parties. On appearing be- 
fore the Assistant Commissioner the paities came to an under- 
standing tnat tno mttttor in aispute should be lelt to be decided 
by the As>sibtdnii Uommissionei lu a Bummaiy manner without 
going into tuiinai eviaonco oeyond the account., objections and 
suioLiges fiieu ueioie h.m, Ihe 1st, ano 6ih delendants with 

tneir aewiincy were at meeting ai d at- 

torney nao agieeo 6o tue aDove course suggested by the Assist- 
ant Commi=.sioiioi, the a^sutant L.ommisMon8t uimseit explain- 
ed to tne Iso ana biu Ueienuaufcs in turn ms proposal and told 
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them bhaij whatever award he made would be biodiDg on them. 

To this they agreed, the 1st defendant even saying he would 
take one rupee if that was the sum awarded to him. It was 
also agreed that the Assistant Commissioner should draw up 
his findings in the form of a oonsent decree to be taken by the 
parties as that would save the parties a large sum in costs. At 
another meeting before the Assistant Commissioner the latter 
recorded his findings and then proceeded to draw up the consent 
decree embodying these findings therein but the defendants 1 
and 6 refused to be bound by his decision. Upon application 
being made by the plaintiff that an adjustment of the suit might 
be recorded under section 375 of the Civil Procedure Code on 
the basis of the Assistant Commissioner's decision, Eeldt that 
there bad been no adjustment of the suit. There had been no 
written submission to arbitration as provided by section 4 of 
the Indian Arbitration Act, and, consequently, there bad been 
no legal and valid reference to arbitration and the Assistant 
Commissioner’s award (for it really was an award and nothing 
else) bad no legal foundation, and could therefore have no legal 
consequences. As there bad been no refeienoe to arbitration 
and no award there could be no adjustment to give effect to 
under section 375 of the Civil Procedure Code. Samtbax v. 

Preinji Pragji (1895) 20 Bom. 304 and Pragdan v. Giruhardas 
(19ul) 26 Bom. 76, considered and distinguished. RdkhaNbai 
V. AdamJI ShaIK RAJBiiAl (1908) 33 Bom, 69 ... 44 

S. 31^—Dekkhan Agnoultvrhis' Hehef Act (XVII of 1879), s, 12— 
Compromtsa of the case — Court’s duty to record oompromisa 
and pass decree tn tts terms — Pleader's compromismp mtkout 
autnority from his cUent — Ghent to apply to cancel the com- 
promise. — There is nothing m the provisions of section 12 
or in any other Bection of the Dekkhan Agriculturists' Belief 
Act. 1879, which expressly deprives the parties to a suit of the 
power of entering into a compromise and having that oompiomisa 
recorded under section 375 of the Civil Procedure Code of 1882 
which is the same as Order XXlll, rule 3 of the Code of 1908. 

A compromise means the settlement of a disputed claim. 

Where a party complains that a compromise effected in his 
name by his pleader was unauthorieed, he must move the Court 
to cancel all that has been done and to revive the suit, Basan* 
gowda v. Ghurchigirigowda, (1910) see p. 408 ant$t followed. 
PiBAJi V. Ganapaxi. (1910) 34 Bom. 502 77? 

Ss> 603, 505, and 588— Beoommentfati on fiy Subordinate JudQC of a 
person to be appointed receiver— He^usal by Dutrict Judge — 
Appeal. — A Subordinate Judge reoommended to the District 
Judge that a certain person be appointed receiver and in case 
of the recommendation not being accepted, the Naair of his 
Court should be appointed. The Disbriot Judge refused to 
authorize the Subordinate Judge to appoint either of the persons 
so recommended. Against the order of the District Judge an 
appeal was preferred to the High Court, iiekii that no appeal 
lay. The District Judge's order was passed under seoiion 606 

of the Civil Procedure Code (Act XIV of 1882) end not aoder 
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seobiou 503. It was therefore an order which was not appeal- 
able not being specified in the list of orders in section 588. 
Birajan Kooer v. Ram Churn Lail Mahata, (1881) 7 Cal. 719 
followed. BaI Mani v. Khimchand, (1908j 33 Bom. 1*04 
S. 589 Beltgious or Char%table Trusts— "Further or other relief," 

meaning of —Held by Davart J.;— Section 539 of the Civil Pro- 
dure Codoi 1882| is very limited in its scope and operation. It 
contemplates the institution of a suit bo ‘‘obtain a decree” for 
reliefs_whioh are strictly I confined to five heads. The first branch 
of the suit clearly falls under the provisions of the section, for 
the plaintifis have obtained a decree under three of the five pro- 
visions of the section, viz.^ (a) the appointment of new trustees, 
(5) vesting trust property in the trustees, and (c) settling a 
scheme. But the reliefs asked for in the second branch of the 
case, namely, the ascertainment and declaration of what are the 
trusts, the rectification of the trust-deeds, a declaration that 
the defendants have either wrongly declared the trust in the 
deeds or wrongly interpreted the trusts therein, do nob fall under 
any of the five heads mentioned m the section. The words 
further or other relief ” that follow must necessarily be con- 
strued to refer to reliefs ejusdem generis and nob to reliefs whol- 
ly outside those specifically defined under these five heads. A suit 
brought not to establish a public right in respect of a public 
trust, but to remedy a particular infringement of an individual 
right is nob within section 539 of the Civil Procedure Code, 1882. 
Section 539 contemplates a suit either in the name of the 
Advooate-Geneiai at the instance of relators, or a suit in the 
name of parties " having interest in the trust ” with the consent 
of the Advocate-General. The "interest’' of the parties here con- 
templated must be the "interest" that is threatened or infringed. 
Held by Beamaut J ,: — The decision of a suit under section 539 
of the Civil Procedure Code, 1882, is not only binding on the 
parties to it, but to all persons afieoted by it. The expression 
" such further or other relief " in the section 
ther or other relief as, from the nature of 
words and the exemplifioatory oases, appears 
be appropriate in such a suit, e. g.t removing 
tees, restraining a breach of trust, and so forth. Any extension 
or limitation of the scope of a trust, so as to exclude those who 
were intended to be included or to include those who were 
intended to be excluded, is a breach of trust. 51B Dinsha 
Mabekji Pbtix V, Sir JamSetji Jubhai, (1908) 33 Bom. 509 

S. 561 — Sutt for declaration and injunction — Rejection of plaint 
as not properly siamped — Appeal — Appltcation to state a case to 
High ijourt — ISummary aismissal of appeal— AppUoation for 
revision-- Jurisdicinon, — See Juri&daoiIuN, 34 Bom. 267 

(Act V of 1908). 

Ss,^{Xl),m~tublioofficer^Suit against public officer— Notice of 
cloiTn necessary — Cantonment Committee is public offiicer—uan* 
tonments Act {XIll of 1889), s. 80 applies to actions ex delicto 
and not to actions ex oontiaotu. — ACanttoment Committee con- 
Btituted under the Indian Cantonments Act (XIII of 1889) is a 
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** public officer ” wifchin the meanining of section 2, clause (17) 
of the Code of Civil Procedure (Act V of 1908). Before the 
Committee can be sued, the notice prescribed by section 80 of 
the Code must be given. The notice contemplated by sec- 
tion 80 has to be given for actions sounding substantially in 
tort ; and it makes no difference that those actions are, by ope- 
ration of law, treated, for certain purposes, as actions ex con- 
traciu. Eajmal v. EanmanU (1896) 20 Bom. 697, considered. 

Cecil Gbey v . The Cantonment Committee of Poona, 

(1910) 34 Bom. 583 ^ ... 829 

S. 9 — Civil Court— Jurisdiotion— -Suit of a civil nature — Suit 
temple committee aga^i temple servante for declaration at to 
tketr T^ght to have the sermees performed, — The plaintiffs, as 
members of the committee of management of a temple, receiv- 
ed annually from Government a sum of money for defraying 
the expenses of certain kinds of religious worship in the temple, 
and it was obligatory upon them to get the worship performed 
by the hereditary officers or servants attached to the temple. 

Those officers, owing to quarrels among themselves, failed to 
perform the worabip, with the result that the duties owing to 
the deity were neglected and the funds in the hands of the plain- 
tiffs remained undisbursed for the purposes for which they were 
held in trust. The plaintiffs, therefore, died this suit against 
the temple servants for a declaration of the former's right to 
disburse the funds by getting the worship performed by a suit- 
able person or persons of their own choice in the event of 
the hereditary officers or servants of the temple concerned 
failing to perform it, and for an iniunotion to restrain those 
officers or servants from obstructing the plaintiffs in the 
exercise of the right so declared. It was objected to the euit 
that it was not triable by a Civil Court because its prayer was 
for a bare delaration of the plaintiffs' right either to perform by 
themselves or to get performed certain religious ceremonies in a 
temple, and there was no contest as to any right to property or 
to any office. Held, that the suit was of a civil nature. An 
action would lie against the plaintiffs by the Advocate-General 
acting on behalf of the public to compel them to a due execu- 
tion of their particular acts of duty. The obligation oast on 
them by the trust gave them a corresponding right to disburse 
the funds after getting the religious worship for which those 
funds were intended, properly performed. Such a right was not 
the less of a civil nature though the funds were to be appro- 
priated to religious ceremonies. The Court was not called upon 
to enter into the adjudication of any rites or oeremcnies as such, 

What it had to decide was the right of the trustees to fulfil 
the trust unhindered. TRiMBaE GuPaL o. EBisHaABAU 

Pandurang, (1909) 33 Bom. 387 243 

S. 11 — Ltmitatton Aot (ZP of 1877 J, tecs, 5 and 7 — Applioaiicn to 
file an appeal in forma pauperis— Defoy in makinQ the appltea* 
iion— Minor applioani — hxouse of delay — ProbaU^Qrant of 
probate— QuMMon of title not affecud by the grant—Boe Judi- 
oata. — A suit filed In forma pauperu was decided on the lUlb 
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Febrnary 1908. An applioafiion for leave to appeal in forma 
PauvBTis was presented to the High Court on the ISbh April 
1908 ; but as it was beyond time it was rejeoted. On an 
applioation to excuse the delay, it was excused on the ground 
that the applicant having been a. minor, section 7 of the Limita- 
tion Act, 1877, applied. At the hearing, it was objected that 
the application for permission to appeal in forma pauperis must 
be treated as an appeal, and that seobion 5, and not section 7 of 
the Limitation Act, applied to it. Held, overruling the conten- 
tion, that whether the application was treated as falling under 
section 6 or under section 7 of the Limitation Act, 1877, the re- 
suit was the same. If it fell under section 5, as an appeal, then 
under the second paragraph of that section, which applied to 
appeals, the Court had jurisdiction to excuse delay, after the 
period of limitation prescribed for the presentation of an appeal 
had expired. If, on the other hand, it be treated as an appli- 
oation and fell under section 7 of the Limitation Act, it was 
clearly within time and there was no need of excusing delay 
because the section provided that a minor could apply after he 
had attained the age of majority within a certain period. The 
probate is conclusive only as to the appointment of executors 
and the validity and the contents of the will ; and on the appli- 
cation for probate it is not the province of the Court to go into 
the question of title with reference to the property of which 
the will purports bo dispose, or the validity of such disposition. 
Chintaman iVYANKATABAO V . Ramchandar Vyankatbao, 
(1910) 34 Bom. 589 

— Bombay Civil Courts Act {XIV of 1869), Pari F— Suit 
cognizable and heard by the Fimt Claris Subordinate Judge — 
Application to the Court of the District Judge for transfer — 
Transfer of the application to the Assistant Judge — Order of the 
Assistant Jttdge for transfer of the suit to the District Court 
' — Jurisdiction. — The plaintiff filed a suit in the Court of the 
First Class Subordinate Judge claiming Rs. 18,797. The suit 
was heard by that Judge for some days and then the defentlant 
filed an applioation in the Court of the District Judge for trans- 
fer of the suit to another Court. The District Judge transferred 
the applioation to the Assistant Judge for disposal. The Assist- 
ant Judge heard the applioation and ordered that the suit be 
transferred to the District Court for trial. The plaintiff having 
objected that the order of the Assistant Judge was without 
jurisdiction. Held, setting aside the order, that under the provi- 
sions of the Bombay Civil Courts Act (XIV of 1869), Part V, 
the limit of the Assistant Judge's jurisdiction for the purpose of 
bearing suits is Bs. 10,000 and that in case of suits and applica- 
tions when the value of the subject-matter does not exceed 
Bs. 6,000, an appeal in appealable oases lies to the District 
Judge. The Assistant Judge is, therefore, not a Judge of co- 
ordinate jurisdiction to the District Judge. He is, therefore, 
not a Judge of the District Court and the order complained of 
was not made by the District Court which alone had jurisdic- 
tion.. Section 24 of the Civil Procedure Code (Act V of 1908) 
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empowers the District Court to withSraw any ^nit a^i trY and 
dispose of it. The suib withdrawn being for a sum exoeeding bne 
jurisdiobion of bhe Assisbanb Judge, he could nob brv aud dispose 
of lb. He was, bherefore, nob a Judge of bhe Disbrlob Court as 
oonbetnplabed by bhe seobton which musb be a Ooutb of tin- 
limibed pecuniary jurisdiobion. Hajt TJmar Abdtjl RAHIMAN 
V, Gustadji MnNOHFRjf. (1910) 34 Bom. 411 

33, Order XX, Eules 6 and 1 -—Administration suit — Finding on 
a suhstantial queHion of right between varties — Appointment 
of receivers — Finding — Decree — Appeal- — In an admlnisbrablon 
suib bhe firsb Oourb recorded a finding on a subsbanblal quesblon 
of righb bebween bhe parbles and -appoinbed receivers. The 
plainbiff did nob apply bo have a formal decree drawn up. The 
plalnblff however appealed againsb bhe finding on bhe ground 
bbab lb amounbed bo a decree. The Judge rejeobed bhe atnwal 
holding bhab bhere was no decree which ooUld bo bhe subjeob 
of an appeal. On second appeal bv bhe plainbiff, Held, bhab 
bhe second appeal could nob he enborbained because bhere 
was in faob no formal decree from which an apneal oould 
be preferred. Bat Divalt v, Shah Vishnav MahohdAS, 
(1910) 34 Bom. 182 

116 — Application for revision. Sm JuBisniOTtON, 34 Bom. 267, 

128 Cause of action — Indian Contract Act has not altered the 
law relating to recoverv of deHs and liquidated demands — 
Indian Goniraot Aot {IX of 1872), ss. 39, 73, 120. See OoH- 
IRACT Act, 34 Bom. 192 

S. 161 — Decree of Small Cause Court — Monmj Iging in deposit in the 
Court of the First Glass Subordinate ludoe — Attaohm^nt and re* 
coverv of moneu in execution of the Small Cause Gcmri decree 
— ^uit in the Court of the First Glass Subordinate Judge for a 
declaration that the attachment toos inpali^^ for refund of 
money ^Fecree acoordinglv —Proceedings in the SmafI Ca«M 
Co7irt and order for refund by that Court — Or^ not .«ustai«i able. 
The plainbiff brought a suit in bhe Court of bhe Firsb Class 
Subordinate Judge and finally obtained a decree declaring bhab 
an abbaohmenb on oerbaln money, already lying in deposib in 
bhab Courb, levied by bhe defendant in execution of his Small 
Cause Courb decree was Invalid and decreeing bhab bhe defen- 
dant should repay bhe same bo bhe plaintiff. In execnblon o! 
the said decree in bhe suib of bhe Court of bhe First Class Sub- 
ordinate Judge bhe plainbiff applied bo bhe Small Cause Courb 
for bhe refund of bhe money and bhab Court passed an order for 
bhe refund. The defendant, thereupon, preferred an auplioa- 
fcion to bhe High Courb under bhe extraordinary jurisdiobion. 
Held, sebbing aside bhe order, thab such an order oould only bo 
made if it was tieoescary for two purposes, namely, for bh« ends 
of jurtioe or bo prevent bhe abuse of bhe process of bhe Court. 
The plainbiff had already a decree which he was enbiMed bo exo- 
oube in the Firsb Class Subordinate Judge's Oourb. QaNKSH 
Nauaian V. PURUSHOITAM Gahgadhar. (1909) 34 Bom, 
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funis—Extent of right to inspect 
documents — Demand and refusal-jurisdiction of Civil Courts 
tn caste qu.estions— Application of Indian Trusts Act {U of 
1882), ss 5 and 6, to creition of trusts to caste funds. — Held, 
lasbly when aooordiog to well established principles certain 
questions have been removed from the juiisdiotion of the Court, 
they cannot be brought within the 3 uri?diotion unfler sec- 
tion 15l of the Civil Procedure Code f Act V of 19 ;8). See 
Trosts Act (IT op 18821, sees. 5 and 6, 34 Bom. 467 
Order J, Rule 3, Order II, RuU 3 — Grades of several defendants in 
one suit — “ Same act or transaction " Series of acts or 
transactions ” — Practice , — In reading Order I. Rule 3, of the 
Civil Procedure Code (Act V of 1908) it seems quite obvious 
that the word '* same '* which precedes the words " acts 
or transaction governs also the words '* series of acts or 
transactions** and must be read before those words also. The 
first condition to be fulfilled before joinings everal persons 
as co-defendants In the same suit is that the right to 
relief sought in the suit must arise against all the defendants 
from the same act or transaction or from the same series of acts 
Or transactions. The second condition to be fulfilled under the 
rule is that some common question either of fact or law ‘=houId 
arise against the defendants if separate suits were brought 
against such persons Before a plaintiff can join several defen- 
dants in the same suit both the conditions laid down in the 
rule must be fulfilled, first, the relief sought against the defen- 
dants whether jointly, severally or in the alternative must arise 
from the same act or transaction or the same series of acts or 
transactions. And, secondly, there must arise between the 
plaintiff and all the defendants some common question of law 
or fact. The plaintiff may in one action unite several causes of 
action against several defendants provided that all such defen- 
dants are jointly liable in respect of each and all of such causes 
of action ** and that the condition precedent to the plaintiff being 
allowed to join several causes of action against several defen- 
dants is that such defendants must all “ have a joint interest in 
the main question raised by the litigation ** and that causes of 
action joined in one suit against several defendants must ba 
causes of action in which ** the defendants are all jointly inte- 
rested.*’ It is not necessary that every defendant should be in- 
terested as to all the reliefs claimed in the suit but it is neces- 
sary that there must be a cause of action in which all the de- 
fendants are more or less interested although the relief asked 
against them may vary. Umabai v, BhaU Balwant, (I- 08) 

34 Bom. 3'i8 

Or. Z, r. S—Practire—Suit hy plaintiff representing body of 

creditors — Application to he made party — Administration suit. 
Where a suit has been filed on behalf of a body of person'^ and 
an individual member of that body applies to be made a party, 
he must show that his interests will be seriously prejudiced if 
he is not allowed to come in. He must show that the coiiduot 
of the suit is not in proper hande, or that action prejudicial to 
his interest is being taken by those who purport to i represent 
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hioj. In an ai1mmi?kaWon ?nit ib ia extremely undesirable that 

individual creditors should be added as parties unless they show 
some very strong reason. The willingness of the applicants to 
bear their own costs does not counterbalance the delay caused 
by the addition of a party and the consequent increa^ in the 
00 * 5 fis of V VSSONTI TRIOUMJI & Co. t). BSMAIIi- 

BHAI Sbivji, (1909) 34 Bom. 4?0 

Or. I, r. 9-LimHaiion Act <XV of \S11\ sees. ^B-Oivil Pro- 
o^diire Code (Act XIV 31 -La^td^ attached to vatan 

— 'Joint owners — Tjease — Tjea^e oood till the dea^h ths sttrtH- 
vini joint owner — Oor7nn Settlement of 18R4 — Sw*/. hv represen- 
tatives of one joint awnt>r to recover possessi'^n — Representatives 
of the other joint owner joined. a<! co^def end ants loitH the repre- 
sentatives of the Ussee^Plnintid*s claim allowed to the extent 
of th^'ir share — Apveal bv plaintiffs and co defendants c^aiyntng 
their share — Limitation —Tr'^atment of cO'd^fendanU as co- 
plaintiffs-- Amendment of plaint and decree. See LIMITATION 

Act, 34 Bom. 91 

Or. VI, r. 17 — Amendment of vUadinqs— Defence of the bar of 
limitation — Practice as to amendment of plaint. — Theplamtiffs 
alleging tihafj in rnr^^nanne of a narbnerchm agreement they 
delivered 4,001 vjorbh of olobh to defendant?! sued (or 

an order for the di^^iolution of the rartnernhip and aooouuts. 
The Subordinate .Tndge found that the plaintiffs did deliver 
Rs. 4,001 worth of cloth to the defendants a? alleged ; but 
he came to the oonoluaton that no nartner^^hip was created and 
held that the suit as framed would not lie. The plaintiffs 
appealed mainlv on the ground that the partnership had been 
created and that the ^^uit was in order. When the appeal oatne 
On for hearing tbi*: plea was abandoned ; the plaintiffs admitted 
that the facts stated in their plaint did not constitute a partner- 
ship and prayed for leave to amend by adding a pravor for the 
recovery of the R'. 4 001, At this date the claim for the 
money was barred by limitation. The lower appellate Court 

being of opinion that the plaintiffs had from the first intended 

to sue only for the recovery of their money, but had been misled 
by their Pleader, allowed the amendment to he made and ulti- 
mately allowed the plaintiff's claim. The defendants in appeal 
to the High Co'^rt contended that the amendment was wrongly 
allowed. Bold, that the amendment was rightly allowed. The 
defence of limitation was a defence to which the defendants 
were never fairly entitled, and the allowance of the amendment 
only withdrew from them an advantage wb’ch they ought never 
to have received Per BatcH'^Lor. ,T.* — Under the Civil Pro- 
cedure Code, 1908 Or. VT, r. 17. all amendments ongbt to be 

allowed, at any stage of the proceedings, which satisfy the two 
conditions (a) of not worlcing iniustioe tn the other side, and 
{h) of being neoescai^ for the purpose of determining the real 
questions in controversy between the parties. Amendments 
should be refused only whore the other party cannot be placed 
in the same position as if the pleading had been originally 
correct, but the amendment would cause him an injury which 
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could nob be oompansabed incests. It is merely a particular 
case of this general rule that vyhere a plaiubiti seeks to amend 
by setting up a fresh claim in respactof a cause of action which 
since the institution of the suit had become barred by limita- 
tion, the amendment must be refused : to allow it would be to 
cause the defendant an injury which could not be compensated 
in costs by depriving him of a good defence to the claim. The 
ultimate test therefore ebill remains tbe same : can the amend- 
ment be allowed without injustice bo the other side, or can it 
not? KiSANDAa RufOnand i;. Raohappa ViiiiOuA, (1909) 
iJ3 Bom. 644 

♦ • ft 

Or. XXXLLh Rules 1, 2 and 5 — Application to sue as pamper — 
Dtsqualifica^on — Subject- mailer oj suit — Game of action , — 
A mortgagor applied for permission to institute a suit as a 
pauper lor the setting aside of a sale of the mortgaged property 
by the mortgagee, with an alternative claim for damages. The 
mortgagee, admitting there was a surplus due to the applicant 
after the mortgage debt had been satisfied, paid Rs. lul into 
Court, and contended that the applicant was not a pauper, and 
further that the applicant disclosed no cause of action. 
Held, that the applicant was a " pauper " within the meaning of 
the Explanation to Order XX.X11I, Rule 1, of the Civil Proce- 
dure Code (Act V of 1908), but that the alldgabions contained 
in the application did not disclose a cause of action, Dioarhek' 
nath v. Madkavrav, (1886) iO Bom. 207, not folio-^ed, 
FaxmABAI V. DOsbABHOY RusioMJi Umbigab, (1909) 34 
Bom. 638 

Cocaine. 

Import by sea into the Bombay Harbour — “ Import,'* meaning of — 
Sea Customs Act {VLLl of 1878), s, 19 -Bombay Abkari Act 
(Bom, Act y of 1878), secs. 3 (10). 9, 43. See Bombay Abkaei 
AoTi 33 Bom. 380 •.« 

Illegal possession -Removal— Transportation of cocaine — Bombay 
Abkari Act {Bom,iAct V of 1878), sees, 43 (6)i 47. See Abkaei 


Acx, 34 bom. 342 

Commission to Examine Witness, 

Insolvent's property at Shanghai — Property of insolvent at Shanghai 
vests %n Officiat Asstynte of the Insolvent Debtor's Court at 
Bombay —Court can order insolvent at !Shang*iai to hanjt over 
property to Official Assignee in Bombay — Court can order com^ 
mission to examine insolvent at Snanghai —Indian Insolvency 
Act (11 and 12 V^ct., o, 2i). secs, 7, 26 arid 36. See iNtiOL- 

' VBNCY Act (Indian), 33 Bom. 462 

Company. 

Insurance against fire — Liability of Company for further loss. See 
iNsURANOB, Fire, 34 Bom. 1 ••• 

Compensation. 

Compulsory acquisition of land — Method of hypothetical develop* 
ment Jot fixing Vulue oJ land to be acquired — Gaarges as to ihe 
costD of the speculator — based on sales of linds 
into suitable building sites — The two methods employed in con* 
iunction and producing the same result, Xhe method of 
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bypoVaebioal devolopmenb is open bo hhe objeobion tbab ib in- 
volves or presupposes bhe inbermediabion of a third person, 
called^ the speoulator or exploibor that is bo say, a person who 
purchases bbe land wholesale from the claimant in order after- 
wards bo sell it retail for building purposes. The value of the 
land to the owner is what must be regarded, and that is the 
price which it will fetch if disposed of on most profitable terms. 
The owner is not bo be deprived of the most advantageous way 
of selling his land by reason of the fact that ib is subject bo im- 
mediabe acquisition. If the sale of the land in building sites is 
impossible except through the speculator, then, no doubt, 
allowance will have bo be made for the profits, costs and other 
charges o£ the speoulator. But the claimant is not to be debit- 
ed with these expenses unless the introduction of the speculator 
is a commeicial necessity. And there is no necessary reason 
why tbo olimant should be driven to have recourse to the 
speculator for a business which he can do for himself. When 
compensation is fixed on the general principle of a sale of the 
land split up into parcels suitable for building, it is not only 
necessary but inappropriate to make a special deduction on 
account of the small area marked oti for the roadway. Where 
the method of hypothetical doveiopment is employed for 
assessing compensation in oonjunotion with the method of as- 
certaining tbe present value of the land by reference to the 
prices realised by tbe sale of neighbouring lands, ana the con- 
sequence IS that the two methods lead to very much the same 
result, it follows not only that that result is entitled to so much 
the greater degree ol confidence but also that the method of hypo- 
thetical development is itself corroborated, in the method of 
arriving at a valuation of laud by reierenoe to prices realised 
by sales of neignbounng lands, it is plain that no evidence of 
former sales can be obtained which shall be precisely parallel 
in all its oiroumstauces to the sale of the particular land in 
question. Ditlerenoes small or great exist in various conditions, 
and wbat precise allowance should be made for these differences 
is not a matter whiob can be reduced to any hard and fast rule. 
TRUSlHlib FOR 'Xaifi iMFROVlitonNI OF Oli'X OF BoMBAT 

V, KARdAMJAS, (1908) 33 Bom. 28 

*' Market vakic of tand ’'—Methoih of as3«sinp iJtd markii volua— 
Correct nteihoch laid down—Otty oj bombay Improvement Aot 
(Bom. Act IV of 1898)— Faluatiort by VolUctor — AoqnistUon of 
inkrest by claimant after Loilectors award — BeJ«renee$ to ik$ 
Tribitnal of Appeal — Consolidation of referenoes — Land Aegut- 
sition Act U of 1694), sec. 23. bee Land Acquisition Act. SS 
Bom. 483 

Mode of valuation lohcn ?i-o raoanf sales — Market value — S«r- 
veyors opintom— Objections to surveifOrs' reports— Deiermtna^ 
iivn of vaUic if froutaye land — building frontaget how tUier^ 
mined— heiait VC value of back land amt frontage^ Hypothetical 
bunding seJuyne, value of —Value of whole land, how derived 
fiom value oj part—Coilictors award — Land Acquisition Act (I 

of 1894), s, 18. Bee Land AcquioItion Act, bS Bom. 3'i6 ... 
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Land Acquisition Act [1 of 1894 ) — Valuation of residential property 

Elements to be considered — Evidence before Acquisition 

Officer— Practice. See Land Acquisition Act (I op 1894). 34 
Bom. 486 

Compromise. 

Transfer of Property Act {IV of 1882), s. ^i—Sale^Land worth less 
than Rs. 100— Registration of deed^ or delivery of possession not 
necessary. See Tbansfer of Pkopebty Act, 34 Bom. 139 ... 
Gompromise assented to by pleader not specially authorised in that 
behalf —Decree in terms of compromise — Decree set aside — ■ 
Court — Inherent powers — Practice. See Pbactioe, 34 Bom. 
408 


meaning of. 

Dekkhan Agriculturists Belief act {XVII of 1879), sec. 12—Gompro' 
mtse of the case — Gourt'e duty to record the compromise and 
paas decree in its terms — ■Pleader*s oompromising without autho* 
rity from hia client— Client to apply to cancel the compromise , — 
A compromise means the settlement) of a disputed claim. See 
Dekkuan Agriculturists’ Reliilp Act (,XVII op 1879). 
SEO. 12, 34 Bom. 502 

Content. 

Qujarat Talukdars* Act {Bom. Act VI of 1888, as amended by Act II 
of 1905), s. 31 — Decree — Execution against Talukdars estate — 
Consent of the Talukdari Settlement Officer— Civil Procedure 
Code [Act XIV of 18S2), secs. 320, 323. — In execution of % 
money decree against a talukdar several villages belouging to 
him were attached : and the darkhast wa^ sent to the Talukdari 
Settlement OfBoer (who combined in himself the functions of 
Collector and Talukdari Settlement Officer for the purpose of 
execution of decrees against or in respect of talukdari lands) to 
be dealt with under sectious 320 — 325 of the Civil Procedure 
Code, 1882. That Officer acting under the sections framed a 
scheme of management and placed the decree-holder in posses- 
sion of one of the villages for a given number of years. All this 
was done after the death of the original judgment-debtor and 
after the amendment of section 31 of the Gujarat Talukdars* 
Act, 1888, was made in 1905, but in ignorance of the amend- 
ment. The Talukdari Settlement Officer then took up the 


position that what he had done was done by him under the 
Civil Procedure Code, 1882 ; and that as be had not given his 
written consent to the arrangement as provided by the amended 
section 31, the darkhast preferred by the decree-holder should 
be disposed of. Per CaANDAVARKAR, J. If a person hold- 
ing a certain office is empowered by law in virtue of that office 
to give previous consent in writing to certain proceedings or 
acts as a condition precedent to their legality or validity, and 
the person as a matter of fact gives such consent, it cannot be 
the less a consent previously given in writing, merely because 
at the time of giving it he happened to be unaware of the law 
empowering him to consent, or, being aware of it, he thought he 
was consenting in virtue of another office which he held. His 

ignorance of the law giving him the power cannot make the 
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oonsenti nob a oonsenband is no legal ground or exousa for with- 
drawing it) after he has onoe given it. Where a certain act re- 
quires the concurrence of an official person, there is a presump- 
tion in favour of its due execution on the ground of the legal 
maxim omnia prasumuniur riU ei solennittr cssfl floia donee 
probetur in conirarium. In such oases “everything is presumed 
to be rightly and duly performed until the contrary is shown.” 
That presumption can be rebutted by proof that certain forms 
required by law were not complied with. Where the two offices 
are combined in one aod the same person on grounds of public 
convenience or expediency, his action must be referred to the 
exercise of his discretionary powers under both the capacities if 
it can be so referred. Section 31 of the Gujarat Talukdars' Act 
(Bom. Act VI of 1888) requires that there must be (1) oonsent* 
(2) it must be previous, and (3) it must be in writing. If these 
conditions are fuffilled the requirements of the section are com- 
plied with. No particular form is requisite, PukshottaM v. 
Harbhamji, (1909) 33 Bom. 443 

Consideration. 

Agreement to pay a oertain sum in consiierafto?r for a promise to 
marry — Part payvient — Failure of the agreement — Suit to 
recover part payment — Agreement by way of marriage brokerage 
— Agreement — Controct — Difference between the two — In /ion 
Trusts Act (11 of 1882), s. 84 — Inuion Contract Act (IX of 
1872), secs. 2 (p), (h), 20—35. 65. See Contract AOr, 33 
Bom. 411 

Consolidation of References. 

City of Bomb ay Improvement Act (Bom. Act IV of 1898) — Valua* 
iion try Collector — Acq^tisiUon of xnienst by claimant after Col- 
lectori award — References to the Tribunal of Appeal — Land 
Acquisition Act (I of 1894), sec. 23. See Land ACQUISITION 
Act, 33 Bom. 483 


Construction. 

City of Bombay Municipal Act (Bom. Act 111 of 1888), see. 354,— 
The primary object of section 3.4 of the City of Bombay 
Municipal Act (Bom. Act 111 of 1883) is the safety of the 
public, to secure which the Commissioner must of necessity 
bo given very wide powers. But it does not follow that those 
powers can be exercised arbitrarily and without due oonsider- 
ation to the provisions of the section and the right of in- 
dividuals. liALBHAi V. Municipal Commissiunab op Bom- 
bay, (1908) 33 Bom. 334 
of an award. 

Family property Division under an award — House of residence — 

pTohtbition of sale by a co-sharer of portion to on otifsider 

Pre-emption Court-sale —Prohibition not effective. SwPkb- 
EMPIIUN, 34 Bom, 567 

— Contract. 

Indian Contract Act (IX of s?C3. 215, 216— Jpflnt appoinied 

to sell goods buying f/iem on hts own oocount -Pnfioiple and 

Agent. See Principal and Auent, 34 Bom, 292 
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Construction of Statute. 

Bombay rjand Efvfinue Code (Bom. Act 7 of 1879), sea. 48,— The 

Bombay Land Bavenue Code (Bom. Aoti V of 11879) is a tiaxing 
enaobmenfj and musb be oonsbrued skiotly in favour of bhe sub- 

leot. Secretary op State v. Laldas. (1909) 34 Bom 233 

Statutes. 

City of Bombay Municipat Act (Bom. Act III of 1888). «eo. 25li, 

cl. (a) Directly over or directly under* — Construc- 

tion . — -Where ib is nob sn^gesbed bhab a word bears any beohni- 
cal sense in bhe oonbexb in which ib occurs, bha oonsbruohion 
musb proceed upon bhe general rule bhab sbabuhes are presumed 
bo use words in bheir poonlar sense. See Bombay Municipal 

Act (Bom. Act III of 1888). sec. 251A, cl. (a). 34 Bom. 496... 

texts. 

Hindu Law — Marriage^Asura form — Brahma form, — Ib is a princi- 
ple enunoiabed by Vijnaneshvara bhab where all smritts are of 
equal imporbance and where bhere is a oondicb between two or 
more writers, bhe Court is free to choose any ib likes. Chdni- 

lat. U, SnRAJRAM. (1909) 33 Bom. 433 

Constructive Notice. 

Mofioagor and mortgagee — -Mortgage by executors and residuary 
legatees of property which was subject to a charge under the will 
— Depotit of title-deeds previously with mortgagees — Mortgagee’s 
omission to investigate title — Creditors and legatees under will 
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— Lapse of time between testator's death and execution of rnort- 
_ gage, effect nf. See Mortgagor and Mortgagee, 33 Bom. 1. l 

^onlottipi: of Court. 

Oriiicism of Judge — Language us^d in criticism which strikes at the 
root of all respect for the Court.— Any act done or writing pub- 
lished, oaloalabed to bring a Court or a Judge of bha Court into 
contempt or bo lower his aubhoribv, or bo obstruct or interfere 
with due course of iusb'oe or the lawful process of the Court is 
a contempt of Court. Judces and Court are a like open to criti- 
cism, and if reasonable argument or expostulation is offered 
against any judicial act as contrary bo law or the public goodi 
it is not a contempt of Court. Reg v. Gmy [1*^00] 2 Q. B, 36, 
followed. In re Narasinha ChintamaN Kelkab, (1908) 33 
Bom. 2^0 

Notice of motion for committal — Service of notice — Personal service 
necessary — Service upon attorneys not sufficient Appeal pend~ 
ing from order, — Where an application is made for committal 
of a person bo jail for disobedience of the Court s order, ib is 
necessary nob only bhab the order should be served upon the 
defaulting party personally, bub the notice to commit should 
also be similarly served upon him. Service upon the party s 
attorneys is nob suffioienb. When proceedings are taken for 
committal of a person for contempt of a Courts order, the 
Court is nob obliged to stay those proceedings merely because 
an appeal has been filed from such order. Gordon v. Gordon 
[1904] P. 163, followed Bai Moolbai v. Ceunilal Pitam- 
^ Ber, (1909) 33 Bom. 630 396 

'-ontracl. 

f^greement to pay a certain sum in consideration for a promise to 
marry — Part payment — Failure of the agreement Sntt to reoo- 
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ver ^art pav^nent — Agreement by wav of marriage brokerage^ 
Difference between agreement and contTact Indian Trusts Act 
(II of 18H2’), s'’o Si^Indian Contract Act {IX of l872)i aecs, 2 
fg). (Ji), 20—35, 65 See Contract Act, 33 Born. 41 L 

Place of performance cf contract by Pakki Adatya — Custom — Juris- 
diction --Pakki Adat agency. See Pakki Adax Agency, 33 

Bom. 364: 

Act (IX of 1 S72\ 

Ss, 2 iql {h\ 20-35. Qb— Indian Trusts Act (II of 1R82), s«. 84— 
Agreement to pay a certain sum in consideration for a promise 
to marry —Part pavm^nt~“Failure of the agreement Suit to 
recover part payment —Agreement by way of marriage brokerage 
^Agreement — Contract — Difference hetioeen the two, ^By an 
ftgreetnenfi nia6e beWoen the parties the plaintiff promised to 
pay the sum of Rs. 1.800 to the defendant as oonsideration 
for the latter's promi^^e to marry his niece to the plaintiff s son. 
But before the marriaae could take place the plaintiff s son 
died of plague. Under the agreement, however, the plaintiff 
had before her son's death paid to the defendant the sum of 
Rs. 760. Sub^^equently the plaintiff having brought a suit to 
recover that sura, the defendant contended that the agreement 
being by way of m'^rria^e brokerage was void as opposed to 
public policy and, therefore, unler section 65 of the Indian 
Contract Act (tX of 1872^ no sum paid under it could be re- 
covered, Heldt that having regard to the oharaoter of the agree- 
ment between the parti ;S the plaintiff was entitled to recover 
the sura from the defendant. ‘Section 65 of the Indian Contract 
Act fix of 1872) provides for the restitution of any advantage 
received under a contract or agreement. The section preserves 
the distinction between agreement and contract which is 
maintained throuehout the Act. The section speaks generally 
of an agreement di^^oovered to be void without any express 
reference to the cause or origin of the void oharaoter, so that an 
agreement which is void by reason of a principle of law would 
not on that account fall outside the scope of the section. 

Gtjlabohand V, Fdlbat, (1909) 33 Bom. 411 ••r 

Ss. 39, 73, 120 — S?/iJ for price of goods bargained and sold — Cause of 
action — Indian Contract Act has noi altered tfcfl law relaiing to 
recovery of deHs and liquidated demands — Civil Procedure Code 
(Act V o/1908), s. 128. — Before the passing of the Indian Con- 
tract Act wherever a consideration was executed for which a 
debt payable at the time of action had accrued due either under an 
express promise or under one implied by law the debt might be 
sued for in an indehitatus count ; thus the count lay where the 
oonsideration moving from the seller of goods was executed by 
his providing goods and only the money debt due by the buyer 
remained. The form of count in such a case both in England 
and in Bombay would have been for money payable by the 
defendant to the plaintiffs for goods bargained and sold by the 
plaintiff to the defendant. The cause of aotion was said to sound 
in debt and not in damages. In section 128 of the Civil Prooc- 
dura Code of 1908 there is legislative rooognition that such suite 
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as were maintainable in respect of debts at the time of the 
Common Law Prooednre Act. 1852. are still maintainable in 
British India The Indian Contract Act has not altered the law 
relating to the recovery of debts and liquidated demands. 
The fact that a party to a contract may under section S9 
of the Indian Contract Act, when the other side has re- 
fused to perform it. put an end to it and sue for compen- 
sation for the breach does not oblige him to take that 
course at his peril ; he may if he prefers it sue to recover 
any debt due to him which has arisen from his execution 
of his part of the contract. Per Batchellor, J.— Section 73 
of the Indian Contract Act prescribes the method of assessing 
the compensation due to a plaintiff suing upon a breach of 
contract, but it does no^ affect to extinguish or to limit a 
plaintiff's right to recover a determined sum due to him upon a 
contract which he for his part keeps on foot. If that is so. the 
mere absence from the Act of a specific provision giving the 
remedy of a suit to recover the price cannot be construed as the 
distinct legislative withdrawal of that remedy. P. E & Co v 

Bhagwandas. (1909) 34 Bom. 192 
8^ ^7— Contract— Wagering— Intmtion of the porties—Payment of 

ciifferences,-~-There is no authority for the proposition that, 
because under the terms of a contract an obligation to pay or 
receive differences may arise on the happening of a particular 
event, the contract is void as a wager if that event does not 
happen. Such a result would be inconsistent with the princi- 
ple underlying section 57 of the Contract Act. JoSHi 
Narbadashankar d. Mathoradas, (1910) 34 Bom. 519 
^•^^--Sale^Tender— Contract of sale made subject to rules of 
Bioe Meixhants Association — Rule ousting jurisdiction of Court 
of law — Rule providing for fixing vaida rate of goods for pur- 
pose of ascertaining differences in case of non-fulfilment of con- 
tract — Suit by buyer for damages for non-delivery — Plea that 
no damages recoverable having regard to rate fixed — Allegation 
by plaintiff that rate fixed was not binding inasmuch as the 
rules were not observed — Construction of rules — Principal and 
agent — Agent's power to bind his principal to arbitration. — See 
JuRTSDiCTio^J, 34 Bom. 13 

215, 216 — Principal and Agent — Construction of Contract — Agent 
appointed to sell goods buying them on his own account, — Sec- 
tion 216 of the Indian Contract Act is merely enabling and con- 
fers upon theprinoipal the right to olaimfrom his agent the bene- 
fit of the transaction to which the agency business related, where 
the agent, without the knowledge of the principal, has dealt with 
the business on his own account, instead of an account of the 
latter. The principal is free to exercise that right or not. The 
law is that where a party elects to adopt a transaction, he must 
take its benefit with its burden. He cannot, as is said, "both ap- 
probate and reprobate.” But both the benefit and the burden 
must, for that purpose, be attached to and incidents of the trans- 
action which the principal has affirmed by election. Where an 
agent,’ appointed to sell his principal's goods for a fixed price, 
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buys them on his own aooounb wibhoub the previous oonsenfe 
bhe laHer, it is oompebent for bhe pnnoipal either to repudiate the 
transaotion under the oiroutnstanoes mentioned in section 916 
of the Contract Act or to afHrm it. If he elects to affirm, the 
principal will be liable to pay to the a^ent such ohari^es only 
are incidents of the tran'^aotion of purchase, that is, such as 
the vendor under the contract would have been liable to pay 
to the purchaser, because what is affirmed is the relation of 
Vendor and purchaser. But if those charges are annexed by the 
terms of the oontraob to the a^enov, so as to regulate the rela- 
tion of prinoioal and agent as distinguished from the relation 
of vendor and purchaser, the agent is not entitled to recover 
them. Ralomon<t v, VmW (1R65^ 3 H. & 0. 639 and Aninwi 
V. Eammi & Co, [1903] 9 K. B. ^35 referred to. JoACBTN30N 

V. Mrghter Vall\bht)A 3, (1909) 34 Bom. 999 

Contract Illegal 

Salt pans — Lease itndfr a lieensp from Colhetor ^Lesses nof fo 
toithout CoUerior*s permission — ?)t; the less^^ 
out .st/flli pflrwf'jston — Dppo^it hif suh-less^e tytfH hsses — 9uit by 
suhdmee to recover deposit cannot lie^Salt Ad (Bom Aot II 

r ^ ■^1- 47. See Salt Act, 33 Bom. 686 — * 

Nefflifirence. 

^O^^Qence of Railway Company — Breach of statutory dnty^Injurv 

to 7>assenQers wi'h arm outside carriage soindow — Cottfraefufll 
obligations. The fact that a door on a moving train Is open is 
evidence, but not conclusive proof, of negligence on the part of 
the Railway Company. "Where there is a statutory obligation, 
any breach of it which causes an accident is conclusive against 
the defendant apart from special proof of negligence. But the 
breach must in itcelf be the cause of the accident, and the 
rule does not extend so far as to exclude the defence of contri- 
butory negligence. In view of *the contractual relations bet- 
ween the parties, a Railwav Company Is not liable for injuries 
caused to any part of a passenger which is outside the carriage 
in which he is travelling, provided that such injuries could not 
have been received had the passengor* remained inside the 
carnage. The application of the rule that, where there is 
negligence on both sides, the negligence of the person who bad 
the last chance of averting the accident la the efficient cause 
thereof, must be restricted to eases where the danger was ap- 
parent to both or at least one of the parties before the accident 

actually happened. Dullabh.ti Rakhtdas r ’ The" G I P 

Railway Co. (1909)34 Bom. 497 ’ ’ * 

Loatg. 

Appeahin Pro'^aU Proe»e^incis~Pha'^tr'$ ftes—Taxaiim-Aet 1 

or 1H46, seo. ’1-Praetiee. Sne Praotiof, S3 Bora. 556 

PeMion -TdTtno Tjfa^tor— High Court Buby Bw/# 544— Solicitori’ 

(Jonioi—Taration of co’tts. See Attorney’s COSTS. 
33 Pom. 667 

BuJe alhwinn coifs of imo Counsel -Junior Counsel sMouli return 
hrsef if anther Counsel oHe to he present— Pf -tide. See 

Practice, 33 Bom. 475 
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Costs — (Oorwiti.) 


Guardian ad libem of a lunatic-- Personal liability of guardian to 
pay costs %nGurTed by unnecessary appeal. — The guardian arf- 
litem appoiabed by bne Gouro usually gabs his cosbs ouo of the 
esbatie of the deiandantj whom ha represents if he does not re- 
cover them from the plamtih, but when a guardian ad htem 
takes It upon himself to appeal against a decree, he puts him- 
self in the position of a next friend initiating proceedings, and 
no longer is m the position of a passive guardian ad litem, 
^Hapubjx HoBMAbJi v. MowosSEH JaGob, (iyu9j 3iBom. '6li 
Practice Dissotution of partnership — Assets in the hands oj receiver 
—Judgment' creditor — Charging oraer~i>olioitor's lien Jor costs. 
See SuniCfxOB b lien fob costs, di Bom. 4d4 

Counsel costs. 

dismissed owing to absence of Counsel — Plaintiff prese 7 it with 
hts Witnesses — HuLe allowing costs of two Counsel — Junior 
Counsel siiould return brief if neicner Counsel able to be present — 
Practice --Civil Procedure Code (Act XIV of secs. 102, 103 
and 117. See Civil Pbooedore Code, 66 Bom. 475 

Court 






Inherent powers — Compromise — Compromise assented to by pleader 

not specially authorised in that behalf — Decree in terms of eom^ 

promise — Decree set aside — Practice, See FbacxiCE, 34 Bom. 
408 

Court-fees. 

Suit for declaration and consequential relief — Valuation — Jurisdic- 
tion — Value of the relief stated m the plaint — Suits Valuation 
Act (VII of ib87J, sec, b. See bulTa Valuation Act, 33 Bom. 
307 

Court-fees Act (Vll of 1870). 

8. 7, c(. UFJ and cl, (V)Suits Valuation- Act (IX of 1887), 
sec, b — Suit for partition and separate possession of joint 
family property — Valuation for Court fee purposes — Market 
value of subject matter determines jurisdiction^Junsdiotion , — 
The plamtih sued for partition of certain houses, house-sites, 
moveables and lands, vaiuing his share in lands at hve 
times the assessment (i, e„ at Bs. 489-5-0) tor Court fee pur- 
poses and in the moveaoies at Bs. 1,455-b-U. Tne market value 
of the plaintili s share in the lands was Bs. 5,000. The plaint 
was presented m the Court of First CJass buDordinate Judge, 
as the value of the plaintih’s share was over Bs. 5.000. The 
Subordinate Judge held that the value for Court-fees, that is, 
Bs. 1,944-14-0 sDOuid be treated as the value for jarisaiotion 
Under section 7, clause Uv) ^5) of the Court-fees Act, lb70, and 
section 8 of the ouits Valuation Act, lbb7, and returned the 
plaint for presentation in tne Court of beoond Glass bubordi. 
nate Judge, Metd, reversing the orders that the suit leii withiu 
the jurisaictiou of the First Glass bubordmate Judge. Held, 
further, that the suit fell not within section 7 fiv) out undor 
section 7 fvj of tne Court-fees Act, ib^U, and section b of the 
Suita Valuation Act, ib87, did not apply. That, therefore, it 
the market value of the fanchsi houses, Sto, that determined 
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Court-fees Act (VII of 1870)— (ConcW.). Page 

the jurisdioCion of the Subordinate Judge. Motibhai v. Hari~ 
das (1396) 22 Bom. 315, oommented on. DAGDTT v. TotabaM, 

(1909) 33 Bom. 658 ... 4i4 

S. 7 subs. 4 ch (c) and (i ) — Suit for declaration and injunction — 
Valuation for the purposes of Court-fees and jurisdiction — Rejec- 
tion of plaint as not properly stamped. See Jurisdiction, 

34 Bom. 267 ... 629 

S. 31 — Court-fee on petition of complaint —Liability of the workman 
to pay— Workmans Breach of Contract Act (Kill of 1859), ss. 1, 

2. — In a proooeding under fabe Workman’s Compensabion Aob 
where the workman admits the advanoe and repays the same it 
is nob oompebenb bo bbe Magistrate bo make him pay bo the com- 
plainant the Gourb fee paid on the petition of complaint, Em- 
peror V. DhoxNDD, (1904) 33 Bom. 22 ... 14 

Court-sale. 

Family propel ty— Division under an award— House of residence^ 
Prohibition of sale by a co-sharer of his portion to an outsider 
— Pre-emption— Construction —Prohibition not effective. See 
Pre-emption, 34 Bom. 567 ... 819 

Criminal Procedure Code (Act V of 1898). 

S. 106 (3)— OreZer io furnish security— Order can be passed by the 
appeal Court — Jurisdiction of the appeal Cowrt.— Section 106, 
clause 3, of the Criminal Procedure Code (Aob V of 1898) 
makes it clear that the order for security may be made in 
appeal whether bbe original Court bad jurisdiction to pass such 
an order or not. The word “also” in the clause plainly implies 
that the order may be independently mado by those Courts as 
well as by the original Courts in the first clause ; and it is nei- 
ther suggested nor implied that the powers of the original Court 
should in any way control or limit those of bbe appellate or 
revisional authority. Mahmudi Sheikh v. Aji Sheikh (1894) 21 

MuthiahChetti y. Emperor (1905) 29 Mad. 190 and 
Paramasiva PiLlai v. Emperor (1906) 30 Mad. 48. dissented 
from. Dorasami Naidu v. Eynperor (1906) 30 Mad. 182, ref- 
erred to with approval. Emperor v. Bhausing, (1908) 33 Bom. 

33 

Ss. l62, 283 --Z7itiian Evidence Act (1 of 1872), sees. 21, 157— 
Evidence— Admissbility oj evidence — mode by wUness 
to Police and Panch — ^falemenfs made by the wifnese as accused 
before Committing Magistrate — IViZness deposing to different 
story bejere Sessions Court— Corroborratton of the depoetion 
before the Committing Magistrate by statements made before the 
Police and the Panch— Investigating Polioe OSicer — Deposit 
tion oft as to siaUments made by witnesses to hm-Examina^ 

tion-m chief —Practice and Procedure.— Dating trial of an 

accused person bbe Sessions Judge admitted into evidence and 

used against the accused the following statements: ( 1 ) state- 
ments made by a witness to the Polioe implicating the acousedi 
(2) the same witness’ statement to the Panch, (3) and his 
statement as an accused person made before a Magistrate, and 
(4) statements made by the co-accused to the Police. The 
witness, when he was examined before the Oomroittlng Magis- 
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Page 


gave a oonsistienfi story; but he deposed to quite a 
different version when he was examined in the Sessions Court. 

The learned Judge disbelieved the changed story, and he used 
the witness statements to the Polioe and his statements as an 
accused person and his statements to the Panoh by way of 
corroboration of what the witness had stated to the Commit- 
^ng Magistrate. The accused was convicted and sentenced. 

On appeal: Held, (l) that it was an error to admit statements 
Nos. 1 and 2 for the purpose of corroborating statements No. 3, 
for only the sbaternents of witnesses made bo the trying Court 
can be corroborated in the manner contemplated by sectior 
157 of the Indian Plvidenoe Act, 1872. Previous statements 
might be used to corroborate or oonbradicb statements made at 
the trial; not to corroborate statements made prior to the trial. 

(2) That statements No. 2 were altogether inadmissible as 
evidence of the acou^ed^s guilt, for they could at most be regard- 
ed as admission by the co-accused which could possibly be used 
against himself, but could nob be proved and used against the 
accused. The Investigating Polioe Officer ought not to be 
allowed to depose in examination- in-ohief to what the witnesses 
stated to him. It opens up an undesirably wide field for cross- 
examination and leads to the attention of the Court being 
diverted and distracted from the true issues. Moreover it is 
contrary to the plain intention of section 162 of the Code of 
Criminal Procedure, which is that such statements should be 
used, if at all, on behalf of and not against the person under 

trial.— Emperor v. Akuar Badoo, (1910) 34= Bom. 599 ... 839 

S. 109, 123, 397— Pena^ Code (Act XLV of 1860), sec. 329— Concur- 
rent sentences— Consecutive sentences. — The accused was proceed- 
ed against under section 109 of the Criminal Procedure Code, 
and sentenced on the GbhJuly 1909 under section 123 of the code 
to rigorous imprisonment for nine months, in default of security 
for good behaviour. He was then tried for an offence of theft 
committed by him in November 1908, and was, on the 17th 
August 1909, sentenced to suffer rigorous imprisonment for 
three months ; the second sentence was directed to take effect 
on the expiry of the first sentence. Held, that the two 
sentences ought not to run consecutively ; but must run con- 
currently. Emperor v. Abjun. (1909) 34 Bom. 326 ... 666 

S, l95 — Sanction to prosecute — Order granted by stngle Judge- 
Powers of Full Court to revoke the sanction — Full C'oari not an 
Appellate Court — Presidency Small Cause Courts Act {XV of 
1882), ss. 37, 38. — Where a sanction bo prosecute has been grant- 
ed by a Judge of the Presidency Small Causes Court at 
Bombay, the Full Court of that Court has no power to revoke 
the sanction. Per Chandavarkar % J. — The language used in 
sections 37 and 38 of the Presidency Court of Small Causes 
Act (XV of 1882) does nob appear to be appropriate for the pur- 
pose of conferring appellate jurisdiction upon the Full Court. 

Per Batchelort J. — The jurisdiction conferred by section 38 of 
the Act is nob appellate, but revisional only. Shivlal Padma, 

In re (1909) 34 Bom. 316 ... 660 
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195, 478 — Sanction to prosecute— Subsequent order to prosecute 
passed under s. 478.— grant ot a sacobion to proseoate to a 
private individual under seobion 195 of the Crimiual Frooeduie 
Code, 1898, is no bar to the subsequent institubion of piooee- 
dings by the Civil Court ibseU under section 478 of the Code. 
QueeU'Empress v. Shankar U^Sd) Id Bom. b84, followed. 
ilMPEROit V. NaGJI GHEXiABHAi, U909J 3l Bom. 88 

Ss. — Charges — Joinder o/ charges — - 

i^tsjoinder of charges— Indian Penal Code (Act XLV o} IS^Q), 
secs. 124^1 and 153^1 Sedition — tromoUng enmitf/, etc., between 
classes — Eubhcatton, what cofwtttuws. — The aooused was charg- 
ed an one trial with having oummitted otienoes punishable 
under seotions 12lA and 153A oi the Indian Penal Code, on 
two oharges, one with lespeoO to each of the two articles he 
published on diilereut dates in his newspaper called the Hind 
Hwarajya, At the trial there was no other evidence of the 
publication oi the newspaper in Bombay except the deolaiation 
made by the accused under the Press Act, and the depositions 
of witneases who received the newspaper in Bombay as Gov- 
ernment servants in their oapaoity as &uoh. The accused was 
convicted on both the charges and sentenced separately on 
each of them, it was contended in appeal that there was no 
evidence of the publication oi the newspaper in Bombay, and 
that there was a misjoinder of charges vitiating the trial. Eeld% 
that the dvidenoe on record was suifioient to prove the publi- 
cation of the newspaptr in Bombay. HcW, further, that the 
trial was not bad as there had been no misjoinder of charges. 
Par Chandavarkart J.;— It ib true that the Magistrate framed 
two charges, one with respect to each of the two articles. But 
in each charge the otienoes are mentioned as being those 
punishable under seotions l‘^4A and 153A of the Indian Penal 
Code, so that the accused had distinct notice of the charges 
he had to answer, and.he could haiuly have been prejudiced by 
the somewhat informal mode in which the charges were drawn 
up, The deleoo, ii any, was no more than a mere irregularity, 
cured by tne prosivious oi section 325 ot the Code of Criminal 
Procedure. There is nothing in the Criminal Picoeduro Code 
which directs that where au accused person is alleged to have 
done two or more acts, each oi which may fail within the debm- 
tion ot an ohenoe under one or another section of the Indian 
Penal Code, the section or seotions in either case being the 
Same, the joinder oi the charges under those seotions is illegal. 
Substantially the acts amount in suoh a Qa^e to ollenoes punish- 
able under the same seotions of the Indian Penal Code and 
therefore they are ollenoes ot the same kind. Per ifwMon, 
bootion 234 ot the Criminal Prooeaure Code does not say that 
at most, a trial must be limiteo to three charges : it says it must 
be liiniced to three oilencosaud that the oUonoes must be of the 
same kind. The *' otlenoe ' as dobued by tue Code itselt, is the 
act or omission made punishable. The olienoes in this case 
were two in number, namely, the publication ot two arlioles on 
tiwo different dates, These two offences werei as onaiged 
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pnnisbable under tbe pame seofeton of the Tndian Penal Codoi 
ana were,^ therefore, offences of the same kind. Th© word 
^ ^ section in section 234 of the Criminal Procedure Cod© is not 

invariably to be read as singular. It is not the intention f*^^© 
Code of Criminal Procedure, either express or implied, to ©xdnde 
from the operation of section 234 of the Code, an offence because 
it IS made the subject of more than one charge. Charging one 
^t or series of acts under more than one section of the Indian 
Penal Code, is a proceeding provided for in section 236 (olauS© 2) 
and in section 286 of the Criminal Procedure Code and is also 
provided for in section 71 of the Indian Penal Code. The Co^u^^i 
May charge an offence twice over under two different seotioos 
but by Eo doing it cannot increase the sentence which may be 
imposed. That principle is not offended by trying toget^sr 
separate offences for each of which there is more than 

Emperor v. Trtbhovandas, (1909) 83 Bom. 77 ••• 
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[♦’o — Chargeitt joinder of chargee — 

Privy Council, leave appeal to, in criminal case — Practice 

and^ procedure, — The accused was charged with an offence 
punishable under section 124 A of the Indian Penal Code (Act 
XLV of 1860) in respect of an article which he published in his 
newspaper and also with offences punishable under sections 
124 A and 153A of the Code with regard to another article which 
he published fn the same newspaper. For all these offences be 
was tried at one trial, and was convicted and sentenced for each 
of them. Held, that there was no irregularity in the trial on the 
ground of misjoinder of charges. Sections 234, 235, 236 and 939 
of the Criminal Procedure Code, 1898, mentioned as exceptions 
in section 233 of the Code, are not mutually exolnslve. If it 
had been intended that section 235 (2) or section 286 could not 
be made use of in co-operation with seotion 234, this intention 
oould have been easily expressed. If the exceptions are mutu- 
ally exclusive, the provisions of section 936 or 287 oonld never 
he invoked to prevent a miscarriage of justice arising from a 
failure to make good all the details of a charge joined with two 
other charges under section 284. The Legislature oould hardly 
have intended that a joint trial of three offences under section 
234 of the Criminal Procedure Code, 1898. should prevent the 
prosecution from establishing at the same trial the minor or 
alternative degrees of criminality involved in the acts complain- 
ed of. Sections 235 (2) and 236 of the Criminal Procedure 
Code, 1R98, may be resorted to in framing additional charges 
where the trial is of three offences of the same kind committed 
within the year. Before granting a certificate for leave to ap- 
peal to the Privy Council, the Court m uit be satisfied that 
there is reasonable ground for thinking that grave and subs- 
tantial injustice may have been done by reason of some depar- 
ture from the principles of natural justice. Ex parte Carew 

[1897] A. C. 719 B.nd Dinizuluv. Aitorney^General of Zulu- 
land (1889) 61 L. T. 740. followed. In re Bat Gakgadhar 

Tilak, (1908) 33 Bern. 221 
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} CHminal Procedure Code Act (V of 1898)— (ConcW.) Paqi 

S. -Trial hv Jurif— Trial with the aid of assessors^Dtfferenea 
in the modes of trial^Accnsed if prejudiced can complain — 
Practice — Procedure. — The accused were tiriei^ with a jury on 
oharges of murder (seotiions 302, 109, Indian Penal Code), and 
wi(ih the aid of jurors as assessors on charges of rioting, grie- 
vous hurt and hurt (sections 147, 148, 326 and 323. of the Code) 
respectively. The Judge charged the jury and asked for their 
verdict on both the charges in the manner prescribed for jury 
trials, He agreed with the verdiot and sentenced the accused 
to various terms of imprisonment. The accused appealed on 
the grounds that the learned Judge erred in omitting to take 
the opinion of the jurors as assessors on the second charge and 
to write a judgment. Held, that the law makes no distinction 
ad to the procedure at the trial between a trial by a jury and 
one with the aid of assessors except as to the summing up in 
the case of the former and the manner in which the verdiot In 
the former and the opinions of the assessors in the latter are 
respectively taken. It is at this latter point that there is a de- 
parture of ways, and if the accused who is tried does not inter- 
vene at that crucial point, and gat the procedure applicable to 
trial with the aid of assessors enforced, he cannot be heard to 

oomnlain. Emprror v. Mavsip^g, (1909) 33 Bom. 423 ... 266 

8 485-'HtpA Oourt— Criminal revisional jurisdiction ^Interference 
on questions of law — Findincjs of facts when can be questioned. 

^ ^ ^ See High Court, 34 Bom. 378 ... 699 

Language used in criticism which strikes at the root of all respecl for 
the Court—Contempt of Court. See Contfmpt op Court, 38 
_ Bom. 240 151 

Curator’s Act (XIX of 1841). 

Ss. 3, 4 and 14 OatKs Act (F of 1840) — Death of represenMine 
Vantandar— Deceased widow representative— Vatandar ^Death 
of the widow Application bu the nearest heir of the deceased 
male^Vatandar for possession — Si® months, calculation of— 
Properig oJaimed by right "in s7icce3Sfon*’ — Inquiry upon solemn 
declaration Affidavit upon solemn adirmation. — One Kotrappa, 
representative Vatandar of Deshagat Vatan, died in 1893. His 
widow Basawa was entered on the Vatan Register as represen- 
tative Vatandar and she held the Vatan property until her 
death in 1907. Within six months of Basawa’s death, Khanappa, 
who olaimed to be the nearest heir of Kotrappa, applied for 
possession of the property under the Curator’s Act fXIX of 1841) 
and the Judge granted his application. One of the opponents 
to the application thereupon moved the High Court under the 

extraordinary juri=5diotion contending that, (l) Under s. 14 of 

the Curator s Act (XiX of 1841) the provisions of the kh% could 
not be put in force broause Kotrappa died more than six months 
0 ore the date of the application, and (2) In granting the appli- 
cation the Judge did not follow the procedure which is made 

1 ^ Curator’s Act (XIX of 

I, that is, there was no inqnirv upon solemn declaration of 
the complainant (applicant). Held- confirming the order, that, 
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Curalor’s Act (XIX of lS4l)~{GonGldX 

(1) The deoeasa of the proprieiior whose properby was claimed 
by right “ in suooassion” referred bo in section 14 of the Cura- 
bor*s Act (XIX of 1841) included the decease of Basawa because 
she was, between the death of her husband and her own da*- 
Cease, the proprietor of the property claimed. All that was to be 
decided was who should be put into possession of the properby 
in succession to the last deceased holder. (2) The Judge 
having acted upon the application of the claimant in addition 
to his affidavit on solemn affirmation, tha statements in the 
affidavit furnished sufficient grounds for action under s, 4 of tha 
Curator’s Act (XIX of 1841) having regard to the provisions of 
the Oath’s Act (V of 1840). Bhimappa v. Khanappa, (1909) 
34 Bom. 115 

Custom. 

Pakki Adat agency — Place of performance of contract by Pakki 
Adatya— jurisdiction. See Pakki Adat Agency, 33 Bom. 364 

Panohals — Kurbars — Sub-divisions of Shudra tribe ^Inter-marriage 
valid — 'Burden of proof-^Hindu law. See Hindq Law, 
33 Bom. 693 
Damages. 

Municipality not keeping a ditch and sluices at a dam in proper 
order — Collection of the storm water in the ditch — The water 
passing over lands of another and doing damage — Misfeasance^ 
Municipality — Negligence, See Negligence, 33 Bom. 393 ... 

Parcel containing articles liaHe to be insured and also not liable to 
he insured — Loss of the parcel in transit on Railway line Suit 
against Railway Company to recover damages with respect to 
goods not liable to be insured — Railway Company not liable-^ 
Articles — Package — The Indian Railways Act {IX of 1890), 
sec. 75, sch. II, d. (f). See Railways Act, 33 Bom. 703 
"*"i Measure of. 

Stoppage in transitu — Ultimate destination of goods — Duration of 
transit — Pledgee of bill of lading — Sale of Goods Act (66 and 57 
Vic., 0 . 71), secs. 45 aiil 47. See Sale op Goods Act (56 
AND 57 Vic., c. 71), secs, 45 and 47, 34 Bom. 640 

Dangerous Condition. 

Power to remove dangerous structures — Exercise of the power ' 

** Appear,'* meaning of — Discretion vested in the Commissioner 
Exercise of discretion through agent — Notice by Commissioner to 
a party to remove structure in ruinous condition Right of the 
party to he heard by the Commissioner in answer to the notice 
Injunction restraining Commissionenfrom pulling down a house 
— City of Bombay Municipal Act {Bom. Act III of 1888), s. 354. 

p. See Bombay MunicipaIj Act, 33 Bom. 334 

Daughters, Inheritance of. j i • 

Hindu Law~Mitakshara— Daughters inheriting property from their 
father — Shares separate and absolute — Tenants in-comvwn.—^n 
the Bombay Presidency a daughter taking property from her 
father inherits it as stridhan and daughters take their shares 
Separately and absolutely. When the property so inherited is 
not physically divided, it is held by the daughters as lenants- 
in-oommon and not as joint tenants and there is,no survivorship 
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Daughtefs, Inheritance of AOondd). Page 

between them. Tn oases affeobin^ inheritance the rule is 
to adhere to the deoisioQS of the Court to which the district 
from which the case arose is subjeeb. ViTHAPPA v. Savitri, 

(1910) 34 Bom. .MO 

Death of Judgment-debtor. 

Civil Prncediye Coda (4ci XIV o/1832\ .sj 214, 252, 647— Decree— 
Execution — Le.Qal rep'‘csen*atives of the judgment'd^-htor brought 
on record ^Dhvute as to prop'^rtij —Legal repre^vniatives should 
put for^oard their claim under s, 944 — They cannot raise th$ 
defence in a separate suit for possession by auction-purcliassr 
Auction purchaser not a stranger. See Civil Procedure 
C DE (Act XIV of 1882), seos. 244, 252, 647, 34 Bom. 546 805 

Debt, 

Hinlulaw—Mitakshara—Liahility of sons to pay father's debt — 

Money decree— Appeal by some of the parties to a decree— Decree 
in appeal final- Execution- Civil Procedure Code {Act Z/7 of 
1882), 234. 244, 9^— Limitation Act {XV of 1877), sch. 77, 

^ art. 179. Sr. Hindu Law, 33 Bom. 39 

Sons liability to va-y father's dehts— Attachment of son's share in 
family property —Father's power to deal with the attached share 
— Hindu law— Civil Procedure Code (Act XIV of 1882), 
sec. l76, See Hindu Law. 33 Bom. 2G4 

Hindu law Hindu family firm — Trade — Manager passing promise 
sory notes in the firjjis name without any advantage to the firm 
Miiwr co'parcencr — Tjiahility of minor co parcener in suit on 
jnomissnrv notes. S'e Hindu Law, 34 Bom. 72 

Declaration of Ownership, Suit for. 

PlaintilJ's tWr. vromi—Dcfi'n.^ant’s foun^ to hi not incomiitmt 

with plaivtifs owiws'hin~Pr(.fumption--Po^s!Siion goa with 

title -Adverse possession -Plainhiff sued for a deolarabion bhah 

ho wa'? tho owner of tbo land in suib allo(;ino bhab bha defendanb 

had bakon wrongful po«c'sion bhereof. Ib was found a<!a faob bhab 

bhe bible bo bhe land was in bho plainbiff and bhab bhe defendant 

had made no permanent use of bho land inoon'^isbonb with its 

being plaintiff’s land. Held, bhab plaintiff was enbibled bo suooeed. 

The said oiroumslanoes raado out a ease for bhe application of 

the presumpbion that possession goes with title. Runjat Bam 

Pandag v. Gobnrdhni Bam Pandag (1873) 90 W. R. 25 (Civ. 

Rule.) and Gonipaivi v. Short (1888) 13 App, Ca®. 793, 

fohowod. Framji GuryHji v. acculdas Ma-ihoji (1892) 16 

Rom. 338, referred to. G.SNPATI v. Raghdnath, 

Bom. 712 

Right, Suit for. 

Puhhc red -i;niht..f marching in precfssion witha ear— Injunction 

irt.'rjerenc-' with ih' light -Plaintiffs sued on 
behalf of thrmsolves and of ,'t.her members of a religi- 
ous oommuuity bi have a deidarabion of their right of 
marnlung m prooossion with a car along a particular public 

fi”* s ? and for an injunction restraining 

Rio dofoudanbs from inbeifeiing with the plaintiffs. The defen- 
dants contended bhab bho plaintiffs had no right to march along 
bho road. The lower Courts dismissed bhe suit on bhe ground 
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Declaration of Rights, Suit Sot ~{ooncld.]. 



that tha road baiug publie tjha plaiatitf? could nob ruo unless 
Bpecial damage wera shown and proved. On second appeal by 
bha plainbilfs held^ roversing bha doorea and allowing bba claim, 
thab bha suit was nob for removal of a public nuisance bub tor a 
deoiarabion of bha right of an individual communiby bo use bbe 
public road. Every member of bha public and every seob has 
a right bo use bho public sbreabs in a lawful manner and ib lies 
on bhose who would resbtain him or ib bo show soma law or 
custom having the force of law abrogating the privilege 
Sadgopachariar v. A. Ba^p.a lic^o (190^) 26 Mad. 876, followed. 
BA3L\NCT.-ii:'j^A PARAPeA y. Dharmappa Basappa, (19 lO) 34 
Bom. 571 

Declaration, Suit for. 

Valuation — Court-fee^ — duri JAction -Value of the relief stated in 
the plaint — Suits Valuation Act {VII of 1887), sec. 8. See Suits 
Valuation Act, 33 Bom. 307 

handheld as Saranjam — Decision of the Inam Commissioner — 
Finality — Exclusion of Jurisdiction of Cioil Gotirts — Revenue 
Jurisdiction Act (A! of )876), sec. 4, sub-sec. (a-). See Revlnoe 
JUB l3DtOiiON ACi, 34 Bom. 232 

Specific Belief Act (I of iSll), Sec, 4:^ -Civil Procedure Code(Act 
VIII of 1859), Sec. 15 — 15 and 16 Vic, c. 66, 5. 60 — Suit by 
plaintiff jor mere declaration that the minor defendant was not 
his son — Investigation 0 / claim without delay. See Civin 
Procedure Code (Act, VIII of 1859), sec. 15 — 15 and 16 
Vic., 0 . 86. s. 50, 34 Bom. 676 

Hereditary Offices Act (Bom. Act III of 1874), secs. 25, 36 — Death 
of registered Vatandai — Representation — Eldest son or other 
nearest heif of the deceased^ Jurisdiction. See Hereditakt 
Offices Act, 34 Bom. 10 1 

and injunction, suit for. 

Rejection of plaint as not properly stamped — Appeal — Application to 
state a case to High CourtSummary dismissal of appeal — 
Application for revision — Jurisdiciion A-den Act {II of 1864), 
secs. 8 and 15. See JURUU-'lCTioi’^. 34 Bom. 267 


Declaratory decree. 

Suit by temple committee against temple servants for declaration as to 
their right to have the services performed Suit of a civil nature 

— Civil Gouri— Jurisdiciion— Civil Procedure Cod6{ActV of 

1908), sec. 9. See Civil Procedure Code, 33 Bom. 387 ... 

Decree* 

Appeal by some of the parties to a decree— Decree f 

Execution- Civil Procedure Code [Act XIV 0 / IcB^), 234. 
244. %b^-Limitation Act (X7 of 1877). sch. II, 

Where some of the parties to a decree appeal against it, the 
decree in appeal is the final decree for the purpose of execu- 
tion ^ith respect to all the parties. Shivbam u. Sakhaeam, 

CiJ'S,ZI'ZeZo, Xirj 1882), If 

Talukdar’s Act (Bom. Act VI of I888), sccj 23, /W and 22E 

Decree against TatuUar-Execuiion -Decree transferred 

Taluhdari Settlement Offioer— Notification of management— 
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Faqe 


Submission by persons having claims — Application for the con- 
tinuanoe of the execution proceedings against ihs legal repre- 
sentative of the deemed judgment-debtor— Gertideate under 
section 29£ oftheQujrat Talukdar’s Act (Bom. 4o< VI of 1888) 

—Managing Officer— TaluMari Settlement Officer. See 
Civil Proobdobe Code, 34 Bom. 142 

Execution— Civil Procedure Code (Act XIV of 1882), tee. 244 -Trans- 
fer of Properly Act of 1881), sec. 93. — An applioatiion for 
redompbion or foroolosuro of a dooree nisi is nob an applioabton 
in exeonbion under bhe Civil Procedure Code, bob musb be made 
in Courb under bhe Transfer of Properby Aob ; and unbil a 
decree nisi is made absolube bhere is no decree capable of exa- 
oubion. Where a decree nisi conbemplabed an acoounb being 
baken, bub was silonb as bo how bhab acoounb was bo be baken, 
and bhe Courb has declined bo modify bhe decree by inserbing 
such a direebion, ib would be out of bhe quesbion bo compel a 
parby in exeoubion-proceedings bo do bhab which he is not 
directed to do by bhe decree. Ajudhia Pershai v. Baldeo Singh 
(1894) 21 Cal. 818 and Nandram v. Babaji (lS2^) 22 Bom. 
771, follow. Sir Jehangir CowAsii v. The Hope Mills 
Limited, (1908) 33 Bom. 273 

Execution Sale at Court auction — Application to set aside sale on 
the ground of fraud — Appeal lies from orders passed under 
section 3104 when they also fall under sec. 244, Civil Proce- 
dure Code, iQQi— Civil Procedure Code (Act XIV of 1882), 
secs. 244, 310A, 311, See Civil Prooedore Code, 33 Bom. 

6y8 


4 • • i 

Execution against Talukdar’s estate— Consent of the Taluhdar 

Settlement Officer— Civil Procedure Code (Act XIV of 1882) 

ss. 320, 3c3-Gw;arot Talukdars' Act (Bom. Act VI of 1888, a. 

amended by 4cb II of 1905), s. 3l See GcJaRAt Taldkdabs 
Act, 33 Bom. 443 

No specific direction as to accounts in the dccrce-Court conno 
direct accounts to be taken before the Commissioner when partia 

have arrived at an agreement after the decree— Appeal agains, 
such an order- Practice. See Praciice, 33 Bom 216 
Civil Procedure Code (Act V o/1908), s. 33, Order XX. Rules 6 and"^ 
Administration suit-Finding on n substantial question o 
right between parties- Appointment of receivers— Finding- 

Appeal. See CIVIL PfluCDCRE Code, 34 Bom 182 
Civil Procedure Code (4ct F of 1908), sec. 151-Decree of Small Cai«, 
Court Money lying in deposit in the Court of the First Clast 
Subordinate Judge- Attachment and recovery of money in exeeU' 
tion of the Small Cause Court decree— Suit in the Court of th 
first Class Subordinate Judge for a declaration that the attach 
went was invalid and for refund of moncy-Deoree accordingh 

5wtkatcll/rf Cause Court and order for refund 

cVde 34 S;® 'm 

Execution of decree- Decree for rent- Suit for redemption— Tahiii 

Agnoultuiiste' Relief Aot (XVI} 
0 / 1879) Result of account showing that mortgagee oMrpoM 
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Decree — (Oontd.). 

himself from rents and profils-Mcrlyagee’s right to execute 
Eelief provisions of the Dokkhan Agrioulburisfts’ 

ilrth/l ottheDekkhan Agrioultunsts' Edief 

of the land m respect of which the rent-note sued on had Ln 
passed ; on taking accounts in the way directed by the Act, it 
was lound that the plaintiff as mortgagee bad overpaid himself 
from the rents and profits of the land. The plaintiff there- 
after applied to execute his decree for rent. Both the lower 

f u ‘lie application on the ground that the plain- 

tm had already recovered more than was due to him as mort- 

jrff ‘^® 0*1 appeal 

aeW, that the rent decree must be executed as it stood, having 
regard to the fact that the provisions of the Dekkhan Agrioul- 
fiurisbs Eelief Aoti did nob apply when it was passed, and bhab 
ne acoounbs which were taken for the purposes of the subse- 
quent decrees were taken for a special purpose — that is, for 
enabling the defendant to redeem on favourable berms, and did 
not entile him to recover anything from the plaintiff by way 

01 set-off. Mugappa v. Mahamadsaheb (1909)34 Bom. 260. 

Execution Step-in- aid of execution — Applications for execution 
presented by assignee of decree-holder — Dismissal of tUeapplica- 
tton for non- production of assignment deed — L%mitation Act 
\Xy of 1877). ArU 179, cl, 4. See Limitation Act, 34 Bom. 

bo 

Execution Execution made conditional upon payment of Court 
fees Application for execution without payment — Dismissal-^ 
Second application with payment - Application made in accor- 
dance with law -Limitation Act {XV of ISllh Art. 119. See 
Limitation A<,t, 34 Bom. 189 

ensions Act iXXIII o/I871), secs. 6, 8, 11— Toda giras allowance 
■^Purchase of the rights to receive allowance at a Court sale — 
The allowance entered in the name of the purchaser — Applica* 
t^n by heirs of the purchaser to receive arrears of allowance^ 
Certificate of Collector. See Pensions Act, 34 Bom. 154 

by mortgagor for account — Application for redemption decree in 
appeal Redemption decree passed by Court in appeal — Decree 
m the suit ^Interpretation — Dekkhan Agriculturists* Belief Act 
\XVI1 of ISld), s. 15D, cZ. (3). — dismissing the second 
appeal, that when the decree of the lower Court is reversed or 
varied in appeal, the decree of the appellate Court becomes the 
decree in the suit which Is to be executed in execution prooeed- 

>ogs. Navlaji Sabdarmal V . Bama Dhondi, (1909) 34 
Bom. 168 

Suit upon mortgage — Mortgage executed by adult members of the 
family — Suit brought against all members excepting a minor-~ 
Sale of mortgaged property m execution — Minor seeking to 
^empt his share from sale — Representation of the minor by the 
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adult memhen— Transfer of Froi)triy {Act IV of 18S2). s. 86. 

See TBAN8FBR OF Pkop-iEI’Y Act, d\ Bom. 354 ... 684 

Execution of. 

Civil Procedure Code {Act XIV of 1382), s. Adjustment or 
payment of decice — Adjusttn-^nt not c'rtifi^d to the Court 
Decree^holder acting upon the adjtmmcnt oiil recsiu??ig moneys 
Application to execute the dccree-^Estvppel by conduct— Indian 
Evidence Act (I of 1872), s. l15. oc:J Civil Pr.oCEDURB Code 
(Aot XIV OF 1882), s. 253, 34 Bora. 575 ... 823 

Family property — Division under an oioaril — Bouse of resideyice-^ 
Prohibition of sale by a co-sharcr of ha portion to an ousider— 
Pre’Cmption— Construction—Court'S dc— Prohibition not effee- 

live. See Peb*empxion, 34 Bom. 587 ... 819 

Decree-holder. 

Civil Procedure Code {Act XIV of 1832), s. 9^bQ—Adjuslmint or pxy- 
ment of decree— Adjustment not certified to the Court— Decree^ 
holder acting upon the adjustment and rcceiVtyig money— Appli- 
cation to execute the decree— Estoppel by conduct— Indian Evi- 
dence Act {1 of 1872), s. 115. See Civiu Pro.^kdobe CoD,i 
(Act XIV of L882), s. 258, 34 Bom. 575 ... 823 

Major, right of, to give discharge. 

Limitation Act (XV of 1877). s. 8, sch. 71, art. 179, cxpl I— Limi- 
tation Act U-Xo/ 1908), s. l—Binor dccrc->hoUers— Applica- 
tion for execution by guardian Attainment of majorUy by o?w 
decree-holder— Application by guardian iaUcs effect i?i favour of 
all — Bight of the major dccrcedtoidcr to give dischargs ?n res- 
pect of the judgmeni-dcht. See Limiiation Act (XV oF 1877), 

S. 8, Soh. II, Arb. 179, Espl. 1, 34 Bora. G72 ... 885 

Dekkhan Agriculturists’ Relief Act I.XV11 of 1879). 

Civil Procedure Code {Act XIV of 18'^2), ss. 373 end 622 — 

Civil Procedure Code (Act V of 1903\ s. 115 — Bedemptwn 
suit— Sale really a mortgage —See. lOd of the Dckhhan Agri- 
culturists' Belief Act (XVII of 1879) not opphcabh—Oral 
evidence inadmissible — Application for ividUrawal of suit— 

Suit allotocd to he withdrawn loUn liberty to bring a fresh 
suit— Material irregularity . — Unclor fcbo provisions of tho 
Dekkhan Agrioulburisis’ BoUoi Acb (XVll of 1879) the 
plaintiffs brought a redemption suit allogmg that tho dooumenb, 
though in the form of a salo-dcol s^as voally a mortgage. The 
suit was not governed by seotion 10 A of tho Dekkhan Agricul- 
turists' Relief Aot (XVII of 1879). I ho cicfeudant contended 
that oral evidouoe was not admissible to piova that the sale 
deed was really a mortgage. After the issues wore framed the 
plaintiffs applied for withdiawul of the suit with libeity to bring 
a fresh suit on the grounds chat tho diffcreut High Courts held 
different views as to the admissibility or otherwise of oral evr 
denoe and that seotion lOA of tho Dekkhau Agrioulturists’ Relief 
Aot (XVII of 1879) was uot applieablo. The Court passed an 
order for the withdrawal of the suit with hbciby to bring a 
fresh suit. that the Court acted with material irregular- 

ity in passing tho order. The Court should not allow a suit to 
be withdrawn after the parties are ready for trial if such with- 
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Dekkhan Agncultumts R. Uef Act (XVII of 1 87 9) ^{Contd,), 

drawal may opjtatie to tb:" projulieo of tilia dafondant). A plain- 
tiff oannot be pjlowad to wiiihclraw a suit in order that ha 
may wait and ppo if the law is oot altored at some future date 
in such a way a - to enable him to obtain a deorea against the 
defendant who rr^ady for trial and prepared to resiet the claim 
and certain of ‘^uoces'. on the law in force. MaHIpati v. 
Nathu, (1909) 33 Bom. 722 

Suit foT TedtTTiption —TdktK-g of accounts under the Dekkhan Agricul^ 
turists Relief Act (XV (I of 187 i — Result of account showirtQ 
that mortgagee overpaid himself from rents and profits — Mori* 
gagees right to cx'xute decree for rent — Execution ^Decree. See 
Decree, 34 Bom. 2G0 

S, 2 Agriculinrist — A person who is an agriculturist in 1871 but is 
not one when the svAt is broreght in 1905 cannot claim the 
benefit of the Act — In 1871, the defendant executed a mortgage 
in plaintiff’s faveur. It was provided that the mortgage was 
nob to be rodeemod before l83G. The defendant was an agricul- 
turist at bho date of fcbf> mortgage; bub he was not one whan the 
suit was brought. In 1879, the term ‘agriculturist’ first 
received a legal definition in the Dekkhan Agriculturists’ Relief 
Act. In the suit by bho piainbiff upon bhe morbgage the defen- 
danb claimed the benefits of bhe Act, on the ground that his 
liability under bho mortgage was not incurred bill 1886 : it was 
admibbod that the defendant was not an agriculturist at the 
date of the suit. Heidi that the liability incurred by bhe defen- 
dant was to pay back the money borrowed by him ; and that 
liability was incurred when the money was borrowed in 1871, 
Helit further, that in 1871, the defendant, whatever may have 
been his occupabion in fact, could nob have been an agricul- 
turist within the msaning of bhe Dekkhan Agriculturists' Relief 
Act, which was enactod in 1879. Held, also, that the defendant 
was nob enbible^ to the^benefit of bhe Act. Mahadev NarA- 
yan V ViJSAYAK Gangadhar. (1909) 33 Bom. 504 
^ — " Agriculturist" — Interpretation — " Earns his livelihood " — 
Sources of income , — In ascertaining whether a man who has 
two or naore sources of income of which bhe income from agri- 
culture is one, occupies the status of agriculturist as defined 
in the Dekkhan Agriculturists’ Relief Act (XVII of 1879), the 
Court must take into apeounb all these sources and ascertain 
whether the income derived from agriculture is larger or smal- 
ler than bhe rest. All the sources must be taken to be the 
means of his livelihood and if the income from agriculture 
exceed the other incomes he must be deemed to be earning his 
livelihood principally by agriculture. Dtvarkojirav Baburav v. 
Ralh’i-ihna Bha^chandra (1*^94) 19 Bom. 255, explained, 
CbUNiLAIi V. ViNAYAK, (19t>9' 33 Bom. 376 
S, 2- AgriGuliurists — Defimtwn — Interpretation. — Section 2 of bhe 
Dekkhan Agrioultiurisfcs’ Relief Act (XVII of l879) gives two 
definitions of the term “agriculturist,” one in clause 1 and the 
other in clause 2. The former applies where a party to a suit 
is an agriculturist at the time the suit is filed ^ by or against 
him, The second clause, which gives a special definition o£ 
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Dckkhan Agriculturists’ Relief Act (XVII of 1879)— (Oonii.). fin ^ 

the term "agriculturist” for the purposes of Chapters II, III, 

IV. and VI and section 69 of the Act, is not exhaustive but is 
merely inclusive and is intended for a special purpose. The 
decision in Mahadev Narayan Lokhande v. Vinayak Qanga- 
dhar Purandhare (1909) 33 Bom. 504 does not lay down the 
proposition of law that a party to a suit is not entitled to the 
privileges of an agriculturist under theDekkhan Agriculturists' 

Eelief Act, 1879. if he was not an agriculturist at the time the 
liability in question was incurred even though it may be that 
he was an agriculturist within the meaning of the first clause 
of section 2 at the time of the suit. Bamodab EabdhaM v, 

Manubat, (1909) 34 Bom. 65 501 

S.%cl ^-Amending AetiXXUI of 1881)— Ba^naffiri District— 

Mortgage of 1881— Suit for account— Agrioulturht^— The plain- 
tiff whose land and residence was in Eatnagiri District execut- 
ed a mortgage in the year 1881. The Dekkban Agriculturists* 

Relief Act (XVII of 1879) which extended to the districts of 
Poona, Satara, Sholapur and Ahmednagar, was not applicable 
to the Eatnagiri District in the year 1881. In the year 1896 the 
plaintiff brought a suit for an account of what was due on the 
mortgage under the provisions of section 15D of the Act (XVII 
of 1879) and contended that ha was an agriculturist in 1881, 
that is. when the liability under the mortgage was incurred. 

Seld, that the plaintiff could not sue under section 15D of the 
Act (XVII of 1879) as he was nob an agriculturist within the 
meaning of the Amending Act (XXIII of 1881). The expres- 
sion *' then define by law ” in section 2, clause 2 of the 
Act (XVII of 1879) relates to the time when any part of the 
liability was incurred. Shankar RamkRISHNA u. Krishnaji 
Ganesh, (1909) 34 Bom. 161 *.« 683 

S, l^Vefendani summoned for cxamination^PaymerU of batta^T 
It is not necessary to pay laita to any agriculturist defendant 
summoned to be examined under section 7 of the Dakkhan 
Agrioulbnrist’ Eelief Act (XVII of 1879). The bafta is not pay- 
able by the plaintiff and the suit is not liable to be dismissed 
on failure to pay it. Ganqashankar d. BadhuB MadhbHAI, 

(1908) 33 Bom. 249 ... IB"* 

S. 12— Ootnpromtsflo/ifwcasfl— Oowri’a duty to record ths comfromise 
and pass decree in its terms— -Pleaders compromising icitkaut 
authority from his client— Clicnti to apply to canoel compro- 
mise , — There is nothing in the provisions of section 12 or in 
any other section of the Dekkban Agriculturists* Eelief Aott 
1879, which expressly deprives the parties to a suit of the 
power of entering into a compromise and having that compro- 
mise recorded under section 376 of the Civil Procedure Code of 
1882 which is the same as Order XXIII, rule 3 of the Code of 
19'^8. A compromise moans the settlement of a disputed claim. 

Where a party complains that a compromise effected in his 
name by his pleader was unauthorised, ha must move the Court 
to cancel all that has been done and to revive the suit. Bosan- 
gowda v. Ghurohigirigowda (1910) see page 408 ante^ followed. 

PlRAJl u. Ganpaxi, (1910) 34 Bom.503 
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Dekkhan Agriculturists' Relief Act (XVII of 1879). — [Concld), 


8s, 12 and 13 — Retrospective effect — Indebtedness existing at the date 
of the passing of the Act as v)ell as future indebetedness . — The 
plaintiff sued fco recover from the defendant! a cerbain sum due 
On a money bond» dated the 17tjh May 1904. The suit was 
cognizable by the Court in its Small Cause jurisdiction. The 
bond sued on was passed in adjustment of an existing debt 
which itself was the balance due on previous advances. Soma 
of the provinces including sections 12 and 13 of the Dekkhan 
Agriculturista’ Relief Act (XVIf of 1879) were made applicable 
to the district on the 15th August 1905 and the present suit 
was filed on the 26th March 1909 As the several advances 
which led to the bond were prior in data to the application of 
the provisions of the Dekkhan Agriculturists’ Relief Act 
(XVII of 1879) to the district, the following question arose: — 
** Whether section 13 of the Dekkhan Agriculturists’ Relief Act 
(XVIIofl879) is retro^^peotive so as to apply to the case of 
transactions entered into before the date of its extension to the 
district but the suit in respect of which is instituted after that 
date?" Held in the affirmative that section 13 of the Act is 
retrospective. Sections 12 and 13 of the Dekkhan Agrioultu- 
rists’s Relief Act XVII of 1879) show that it was the intention 
of the legislature fco open up all transactions between the parties 
• having a bearing upon the claim out of which the suit arises 
from the very commencement. This is one of the means adopted 
by the legislature to carry out the intention expressed in the 
preamble of relieving the agricultural classes from indebted- 
ness existing at the date of the passing of the Act as well as 
future indebtedness. SiVi.AL JethabhaI v. Bhikha Ramjan, 


(1909) 34 Bom. 221 

S. 15 D. Cl. (d)—Suit by mortgagor for account-- Application for 
redemption decree in appeal — 'Redemption decree passed by Court 
in appeal — "Decree in the suit — Interpretation ,— a suit for an 
aooounli bronghti by a mortgagor under the provisions of the Defc- 
kban Agriculturists’ Relief Act (XVII of 1879) the Court found 
that a sum of Rs. 100 was due by the plaintiff to the defendant. 
The defendant appealed. The appellate Court, on the plaintiff s 
application that his suit should be treated as one for redempton, 
passed a decree for redemption on payment of Bs. 49-2 0 by 
the plaintiff to the defendant. The defendant preferred a second 
appeal contending that the words “ the decree in the suit in 
section 15D. clause (3l of the Act meant decree in the original 
Court and not of the Court of Appeal. Eeld, dismissing the 
second appeal that when the decree of the lower out is 
reversed or varied in appeal, the decree of the appellate Court 
becomes the decree in the suit which is to 
execution proceedings. NaVLAJI SaBDARMAL v. , 


(1909) 34 Bom, 158 

8, 63 (A) — 'Morigag''-deed' 
by the Suh-Eegistrar 


-Attestation by two witnesses^ Signature 

uy me i::>uo-negisirar—Staie7nent by the 

eluding the writing of the hodi, 

written by him-See Tbansfee op Peopebtt Act, 33 Bom. 44 
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Delay. 

Limitation Act [XV of 1S77), seen. 5 and 7 — AppHcation to file «n 

apveal in forma panparb — Dela^ in making the applioation 

Minor applicant—Exciise of dela7j—Prohate-~Orant ofprobati-— 
Question of title not affected hg the grant — Res judioaba — Cml 
Procedure Code (ict F 0 / 1908), s. 11. Sea LIMITATION Aox 
(XV of 1877). seos. 5 and 7, 34 Bom. 589 
In Investigation of claim. 

Specific Eehef Act (I of 1877), 3 . Civil Prooedure Code [ict III 
of 1859), s. 16—15 and 16 Vic. 0 . 86, 5 . 50— Suit bij plaintiff 
for mere declaration that the minor defendant wa\ not hit son. 
Sea Giviii Prockdurk Code (Act VIII of 1859) s. 16—15 
16 ViO. 0 . 86. s. 50, 34 Bom. 676 

Deposition, Corroboration of, 

Criminal Procedure Code {Act V of 1898), Ss. 162, ZSS~ Indian evi- 
dence Act (I of IByZ), Ss. 21, 157— Evidence- Admissibility of 

evidence— Statements made by witness to Police and Panch— 
Statements made by the xvitness as accused before the Committ- 
ing Magistrate— Witness deposing to different slorv beiore the 
Sessions Court -Corroboration of the deposition before the 
Committing Magistrate by staiements made before the Police 
and the Panch- Investigating Police Officer— Deposition of. as 
to statements made by witnesses to him— Examination in-chief 
—Practice and procedure. See EvIDENOK ACT, (I of 1872V 

Ss, 21, 157, 34 Bom. 699 

Directions. 

Practice— Third party Procedure— Directions, refusal to give Dis 
cretion. See Third Party, 34 Bora. 4‘.'3 

Discharge of Guardian. 

Liability of the ' guardian to suit-Guordians and Wards Act (VIII 

0 / 1890), s. 41. See Guardians and Wards Aot, 83 Bom. 
419 

Discretion. 




839 

727 . 

264 


to remops dangirom structures — 
Exercise of the power— Appear," meaning of-Disereiion vest- 
ed in the Commissioner -Exercise of discretion throngh agent - 
Noture bii Commisstoner to a part,, to remove structure in ruinout 

condition -Jf ighl of the party to be heard bij the Commissioner 
in answer to the notice. -Injunction restraining CowmMjionsr 
from vmm <[owH a house-City of Bombay Municipal Aot 

33°Bora*^334^ B jmbatMdnicipal Act, 

Dismissal of Suit. 

Suit dismissed owing to absence of Comcl-Plaintiff present with 

XIV of 1882), Sj. 102, 

. Procedure Code. 33 Bom. 475 

District Municipal Act (Bom. Act III of 1901). 

Clerk ,n the ce.,, collection department of a District 

(4?W Cede 

Uct .YL7 of I860). Ss. 21, 186. See Penal Code, 88 Bcm. 
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Document. 

Statement by writer — Attestation of two wiiyies^es —Signature of the 
Sub-RegiUrar, Soa Transfer op Propkrty Aci, 33 Bom. 

TransaGtiom comprised m a domment — Agreement to lend money for 
improvement, additions and repairs and for working mortgaged 
mills — Agreement to Lend money to partnership not capable of 
specific performance — Breacu of the agreement— Claim for dam- 
ages — Stamp duty to the document — Stamp Act ill of 1899), s. 2 
(5) (b). See SiAMP Acr, 33 Bom. 426 

Granting exemption of assessment in lieu of services rendered or to 
be rendered not stamped or registered. Sea Transfer of 
Property Aox, 34 Bom. 287 
Documents, inspection of. 

Caste — Trustee of caste funds — Extent of right to inspect documents— 
Demand and refusal — Jurisdiction of Civil Courts in caste-yueS' 
tions — Application of Indian Trusts Act ill of 1882) secs. 5 and 
6 to creation of trusts of caste funds — Civil Procedure Code (Ac^ 
V of 1908), sec. 1 51. — As a resulB of dissensions m a Hindu caste a 
suit was filed by the plaintifi, a trustee of certain caste funds 
and member of the Managing Committee, against the defendant 
a oo-trustee and the President of that Committee. The plaintiff 
prayed for a declaration that be had the right to inspect all 
books and documents of the Mahajan Managing Committee, 
Sub-Committee and Trustees, and for an injunction restraining 
the defendant from mteifenng with him in the exercise of such 
right. The only two doouments about which there was any 
real controversy were the minutes of tne Sub committee and the 
correspondence file of the Mahajan. Held* that as trustee of 
the Derasar and Sadharan funds, the plaintiff had no right, 
either in law or by virtue of any caste rules, to the roving inspeo- 
tion claimed. Bank of Bombay v. Suleman (1908) 32 Bom. 
466 at p. 474, referred to. Held, further, tbat the Mahajan 
fund of this caste being a purely secular fund the Indian Trust 
Act applied, and the plaintiff could not claim to have been made 
a trustee of that lund merely by virtue of a caste resolution and 
his own letter of acceptance. Held, further, on the evidence, 
that there has been no express demand addressed by the 
plaintiff to the proper quarter, and no refusal by the defendant 
such as would be necessary to enable a suit of this character to 
succeed. Heid, further, that where rights to property are not 
involved all matters of internal managementi must be left to 
the decision of the caste. Tne question in dispute was in 
reality a question between the caste and a section, apparently a 
small section, of the caste led by the plaintiff, and as such it 
was outside tne Court’s jurisdiction in accordance with decision 

in Nemchand v. Savaichand 

Laljt Shamji V. Walji Ward^man U8a5) 19 Bom. fi07 refarred 
to and distinguished. Held, lasoly tmaS wheu aooordmg to well 
established principles certain questions have been removed 
from the jurisdiocion of the OourD. they oanuod be brought 
within the junsdiotion undor section 15i of ‘lie ^ivil 
Code Ueti V of 1908J. JuTHABHAi NAasBY v. Ohapbby 

GoOVBBJI (1909) 34 Bom. 467 
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Domicile. 

Application jor guardianship of minor— Place where the minor 
ordinarily resides^Jurisdiction— Guardians and Wards Act 

{Vill of 1890), sec. 9. See Guahdians and Wards Aor, 34 Bom. 
i2i 

Ejectment . 

Appointment of a Committee for management of Property -Appoint- 
ment acquiesced in by ownet — Committee in management for a 
long time— Suit by Committee against a trespasser in ejectment— 
Title, —T \iq Parsi Panohayabati Bombay appointed a Committee 
to manage the property of the Parsi Anjuman at Surat. The 
committee managed the property for a very long time— sixty 
years— with the authority and aoquiesoenoa of the Parsi 
Anjumani Subsequently the defendant having trespassed on 
the propeityi the oommittee sued him in ejectment. The 
defendant contended that the plaintiffs had no right to sue for 
the recovery of the property as they were neither the owners nor 
the nominees of the Anjuman. Held, that the plaintiffs being 
in possession for a long time with the authority and acquiesc- 
ence of the owners, namely, the Farsi Anjuman at Surat, 
were entitled to recover possession from a trespasser. JiVANJi 

JAMbHiiDJi V. Barjorji Nasservanji, (1909) 33 Bom. 499... 

Ejectment, suit for. 

Saranjam—lnam— ‘Miras {permanent tenancy)^Denial of Saranja- 
mdaPs title — Attornment to successive Saranjamdars — Estoppel 
— Claitn to hold as tnirasi tenant - Limited interest— Adverse 

possmion.^ See Saranmm, 34 Bom. 329 

Election of Municipal Councillors. 

Specific Relief Act (I of 1877), s. 45— principles underlying 
interference by High Lourt — Municipal election petition — Juris-- 
diction and discretion Chief Judge of Small Causes Court — City 
of Bombay Municipal Act {Bom. Act III of 1888 as atnended by 

Bom. AotV o/ 1905), ss. 33 and 34. See Bombay Mdnicipal 
Act (Bom. Act III op 1888 as AMENDhD by Bom. Aoi V op 
1905) ss. 33 and 34. 34 Bom. 659 

Equity of Kedemption. 

Money-dccrce'^Execution^-Attachment and sale of property mortgaged 

with possession to a third person — Ancfiori-^trc^iase 
mcut-creditor with leave of Court si-bject to mortgage^Suit by 
judgment-creditor prior to confirmation of sale and satisfaction 
oj decree Jor a declaration that the mortgage u^as fraudulent and 
without consideration — Purchase — Estoppels binding uponjudg-' 
meuTdebtor- Civil Procedure Code [Act XIV of 1882), ss. 278, 282, 
283 and 287. See CiviL PnoOEDURB CoDB, 33 Bom. 311 

Estoppel. 

Lease unregistered when admissible in evidence — Conduot oJ parttsi 
to lease — Gollatoral purpose*’ — Transfer of Property Act (FV of 
1882), s. 107 — Lien C/iarpe— Asjipnmint. —Section 107 of the 
Transfer of Property Act does not say that if the parties with- 
out any such instrument (».c., a lease) oonduot themseWes 
towards each other as if they were landlord and tenants 
and moneys pass from one to the other in pursuauoe of that 
oonduot upon the understanding that it would be repaid in a 
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oertaia avenb, bbare shall be no rigbb bo recover fahab money. 
In such a case bbe rigbb bo rtcover arises nob upon bbe lease, 
because according to law no lease exists, but upon an indepen- 
deob equity arising from bbe conduct ol the parties and founded 
upon the law of estoppel. Cornish v. Abington (1859) 4 H. & 
N. 649, referred to. Aruesiu Bkjonji Surti v. Sy u Sirdar 
Ali Khan, (1908) 33 Bom. 6i0 

Money-decree— Execution— Attachment and sale of property mort- 
gaged with possession to a third person— Auction-purchase by 
judgment-creditor with leave of Court subiect to mortgage Suit 
by judgment-creditor prior to confirmation of sale and satisfac- 
tion of decree for a declaration that the mortgage was fraudu- 
lent and without consideration—Purchase Equity of redemp- 
tion Estoppels binding u '^onjudgment-debtors^Civil Procedure 
Code {Act XIV of ss- 27 8, 282, 283 and 287. See ClVlL 

Procedurk Code, 33 Bom. 311 


Transfer of Property Act IV of 1882), s. 55, cl, (4) (6), cl, (6)— 
Vendor's lien far unpaid purchase-money — Sale-deed containing 
acknowledgment of receipt of consideration money in full — 
Mortgagee taking the mortgage without notice oj unpaid pur- 
chase money- Evidence Act \1 of 1872^ s. il5. — In a registered 
sale-deed of a chaw! it was stated that the vendor had received 
consideration m lull and there was also an aoknowledgment of 
bhe vendor at the loot of bbe deed to the same efieeb. The vendor 
had also parted with all the title-deeds relating to the property. 
The vendee subsequently moibgaged th® property to the plain- 
tifi who bad no knowledge that the full amount of the consi- 
deration money was not paid to the vendor though he knew 
that the vendor was in possession of some portion of the pro- 
perty. Held, that the defendant (the vendor) was estopped 
from contending that she bad a lien on the chawl for the unpaid 
balance oi ihe purchase-money by her declaration as to the 
receipt of the whole puiohase'money and by bet act in banding 
over the title deeds. Per batchelor, J. : — A vendor of immove- 
able property who endorses upon bhe purchase-deed a receipt for 
the purchase-money cannot set up a lien for unpaid purchase- 
money as against a mortgagee for value without notice under 
the purchaser. Tehilram v, KaSHIBAI, C1-'08) 33 Bom. 63 ... 

Saranjam — Inam — Miras {permanent tenancy) — Denial ofSaran- 
jamdar's title— Attornment to successive SaTanj amda^'^, — In an 

ejectment suit brought by an Inamdar against persons claiming 
to hold as Miiasi or permanent tenants, it was conceded that 
the Inam rights in the land in suit appertained to a Saranjam 
held on political tenure and that the present incumbent of the 
Saranjam was the plaintiff. The defendants resisted the plain- 
bifi’s claim to eject them on the ground that bhe Inam rights 
were merely the right to receive the royal share of the revenue 
and that the proprietary rights in bhe soil were, prior to the 
date of the grant, vested in the grantee of the Inam, 
ded to his heirs independently of the Inam and furnished bhe 
leasehold or Mirasi right. Beld, that the defendant's conten- 
tion involved the denial of the title to the reversionary rigniB 
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in bhe lands In bhe defendants’ oooupation of the suooessive 
Saranjimdars approved by Government. The defendants had, 
however, boon continuously paying rent for their holding 
bo the successive Savanjamdars including bhe plaintiff. 

They were thus estopped by attornment from disputing the 
plaintiff's title. Vasudev Daji v. Bahaji Banu (1871) 8 Bom. 

H. C. B. (A. C. J.) 175 and Doi^ dem. Marlow v. Wiggins (1843) 

4 Q. B. 367, referred to. TmimbaK Ramchandra v, Shekh 
Gdlam ZiLANi. (1909) 34 Bom. 329 ... 663 

By Conduct. 

Civil Procedure Code {Act XIV of 1882), s. 256’ — Adjustment or pay- 
ment of decree—Adjustment not certified to the Court — Decree- 
holder acting upon the adjustment and receiving money — AppW 
cation to execute the decree -Indian Evidence Act (/ of 1872), 

s. 115. See CiviL Frocedurb Code, (Act XIV of 1882), 
eeo. 258, 34 Bom. 575 623 

Evidence Act (I of 1872.) 

Ss. 2\, l57 . — Criminal Procedure Code (>lci V of 1898), Ss. 162, 288 
—Evidence — Admissibility of evidence — Statements made by 
witness to Police and Panch-Statements made by the witness as 
accused before Committing Magistrate — Witness deposing to 
different story before Sessions Court —Corroboration of the depo- 
sition bejore the Committing Magistrate by statements made 
before the Police and the Punch - Investigating Police Officer — 
Deposition of , as to statements made by witnesses to him - Bx- 
aminalion-in-chiej- Practice and />rocctfMrr.— During the trial 
of an accused person, the Sessions Judge admitted into evidence 
and used against the accused the following statements; 

(1) statements made by a witness to the Police implicating 
bhe accused, (2) bhe 'same witness’ statement to the Panoh, 

(3) and hisstatomeut as au accused person made before a Magis- 
trate, and (4) statements made by the oo-aooused to the Police. 

The witness, when he was examined before the Committing 
Magistrate, gave a consistent story ; but ho deposed bo quite a 
different version when he was examined m the Sessions Court. 

The learned Judge disbelieved the changed story, and bo used 
the witness’ statements bo the Police and his statements as an 
accused person and his statements to the Panoh, by way of 
corroboration of what the witness had stated to the Committing 
Magistrate. The accused was oonviobod and sentenced. On 
appeal: He W, (1) that it was an error bo admit statements 
Nos. 1 and 2 for the purpose of corroborating statements No. S, 
for only bhe statements of witnesses made to the trying Court 
can be corroborated in the manner contemplated by section 167 
of the Indian Evidence Act, 1872. Previous statements might 
be used to cotioborato or contradict statements made at the 
trial ; nob to corroborate statements made prior to the trial, 

(2) That statements No. 2 wore altogether inadmissible as 
evidence of the aooused's guilt, for they could at most be regar- 
ded as admissions by the oo-aooused which could possibly be 
used against himself, but could nob bo proved and used against 
the accused, The Investigating Polioe Officer ought not to be 
allowed to depose in examination-in-ohief to what the witnesses 
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Evidence Acl (1 of 1 872)— (ConoZd.) 

sbated bo him. Ib opens up an undesirably wide field for cross- 
exam.nab.on and leads bo the abbenbion of bha Courb beine 
aiverbed and disbracbed from bha brue issues. Moreover ib is 
oonbrary bo bhe plain inbenbion of seebion 162 of bhe Code of 
Criminal I rooedure which is bbab such sbabamenbs should be 

bn!?’ t'faHof and nob againsh bha person under 

9 oSi . Akbas Baboo, (I910) 34 Bom. 599 

Wntten agreement — Sale-deed — GomemporaneoHs oral agree- 
mentto treat tt mortgage -Absence of fraud, misrepresenia- 
won, &c.~~Oral agreement cannot be pleaded.— ^here parties 
enter into a sale-deed with a contemporaneous oral acreoment 
do treat It as a mortgage, it is not open to either of them to 
plead the oral agreement in absence o? fraud, misrepresenta- 
ttion or failure of oonsiderabion or the like reason rendering the 
sale void. Sangira Malappa v. Ramappa, (1909) 34 Bom. 

Civil Procedure Code {Act XTV of 1882). s. 258 ^Adjust- 
ment or payment of decree— Adjustment not certified to the 
Court— Decree holder acting upon the adjustment and receiving 
money—Application to execute the decree— Estoppel by con- 
duct.-- A decree was adjusted outside the Court. No notice 

^ Court of the adjustment; and its 

-- taken under section 258 of the Civil 
i rooedure Code of lf^82. The decree-holder received pay- 
ments under the adjustment and after some time ap- 
plied to execute the decree irrespective of the adjustment. 
The judgment-debtor pleaded bhe adjustment as a bar to exe- 
cution. The decree-holder contended that the adjustment not 
having been certified to the Court, ib could not recognise it as 
valid, but was bound to execute the decree. The Subordinate 
Judge overruled the contention, holding that as the decree- 
holder had, after the adjustment, received for several years 
moneys under it, he was estopped by conduct under section 116 
of the Indian Evidence Act, 1872. Held, that the view of bhe 
Subordinate Judge gave bhe go-by to the plain language of the 
last paragraph of section 258 of bhe Civil Procedure Code, 1882, 
There is no room left by the law for the operation of the law 
of estoppel in the matter of execution. The last paragraph of 
section 268 enacts a special law for a special purpose, whereas 
section 116 of the Indian Evidence Act, 1872, relates bo the 
general law of estoppel; and the principle is that a special law 
overrides for its purposes bhe general law, Per Chanda- 
varkavt J . — Fraudulent executions of decrees must be diaoour- 
aged by the Courts whenever they come bo their notice ; and 
decree- holders, who enter freely into adjustments outside the 
Court and do not certify them as required by law, but fraudu- 
lently apply for execution, ignoring bhe adjustment, should be 
dealt with under the criminal law. Per Beaton, J. — The pur- 
pose of section 258 of bhe Civil Procedure Code, 1882, is that 
the Court shall have complete knowledge of all that is done 
towards the satisfaction of its decree. TrIMBAK Ramkrishna 
V. Hart Laxman, (1910) 34 Bom. 676 
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Evidence, Admissibilitsr of. 

Criminal Procedure Code {Act V of 1898), as. 182, 288— Indiort 
Evidence Act {I of 1872), ss 22, lf)l—Evidence~~Statement$ 
made hj minesfi to Police and Panch — Statements made by the 
witness as aeoised before the Committing Magistrate — Witness 
deposing to different story before the Sessions Court —Corrobora- 
tion of the deposition before the Conmitiing Magistrate by state- 
ments made before the Police aitd the Panch^Investigatxng 
Police officer — Deposdion of ^ as to statements wade by witnesses 
to him — Examinaiion-in chief — Practice and procedure. See 

Evidencr Act (I of 1872), seo^. 21. 157, 34 Bom. 599 

S. 115— y^neZor 3 hen for unpaid purchase-money Sale-deed oon- 
taining acknowledgment of receipt of consideration money tn 
full — Mortgagee taking the mortgage without notice of unpaid 
purcho&e-money — Estoppel— Transfer of Property Act (IV of 

1832), sec. 55, cl. (4) (6), cl. (6). See Transfer of Property 
Act, 33 Bom. 53 

Execution. 

Civil Procedure Code (Act 7 of 1908), sec. 151 — Decree of Small 
Cause Court — Money lying in deposit in the Court of the First 
Class S^ihordinate Judge — Attachment and recovery of money in 
execution of the Synall Cause Court decree — Suit in the Court of 
the First Class Subordinate Judgs for a declaration that the 
attachment was invalid and for refund of money— Decree accor- 
dingly— Proceedings in the Small Cause Court and order /or 
refund by that Court— Order not sustainable. See Civil 
Prookdure Code, 34 Bom 136 

Decree — Civil Procedure Code {ActXlV of 1882), sec. 244 — Transfer 
of Property Act (JV of 1882), sec. 93, — An applioafeion for red- 
emption or for 0 olo*;uro of a deoreo ntsi is not an application in 
execution under the Civil Procedure Code, but must be made in 
Court under the Transfer of Property Act; and until a decree 
nisi is made absolute there is iio decree capable of execution. 
Where a deoree nisi contemplated an account being taken, but 
was silent as to how that account was to be taken, and the 
Court has declined bo modify the decree by inserting such a 
direction, it would be out of the question to compel a party in 
execution-proceedings to do that which he is not directed to 
do by the decree. Ajudhia Pershad v. Baldeo Sing>i (1894) 21 
Cal. 818 and Nandram v. Bahaji (1897) 22 Bom. 771, followed, 
Sirt Jehanotr Cowasji V. The Hove Mills, Limited, (1908) 
33 Bom. 273 


Decree— Execution against Talukdar*s estate -Consent of the Taliik- 
dari Seitlement OfHecr—Civil Procedure Code (Act XTV of 1882) 
secs. 320, Gujarat Talukdars Act (Bom. Act 71 of 1888, 
as amended by Act IT o/1905), see. 31. See GujaRAT TaLDK- 


DARS’ Act, 83 Bom. 443 

Decree—Sah at Court anefion— .-Ipplieofron fo 5 rl aside sale on th 
ground of fraud — AppealJics from orders passed under seclioi 
3104 they oho fall under sec. 244. Civil PtocedureCodi 
m^-GiVil Procedure Code (Act XI7 o/1832). sees. 244, SlOi 
311. See Civil Prooeliure Code, 33 Bom. 698 
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Execution— (ConW.). p^g 

Decree— Deoree for rent— Suit for redemption— Talcing of accounts 

under the Dekkhan Agriculturists' Belief Act (XVII o/l879} 

BesuU of account showing that mortgagee overpaid himself from 

rents and profits Mortgagee s right to execute decree for rent 

In virtue of a deoree for four years' rent, passed ab a time when 
the provisions of the Dekkhan Agrioulfcuristis' Relief Aob did nob 
apply, fcha plaintiff (mortgagee) became entitled bo reoover a 
certain sum from the defendant (mortgagor). After the intro- 
duction of the Dekkhan Agriculturists* Relief Aob. the latter 
sued the former for redemption of the mortgage of the land in 
respect of which the rent-note sued on had been passed; 
on baking accounts in the way directed by the Aob, it was found 
that the plaintiff as mortgagee had overpaid himself from the 
rents and profits of the land. The plaintiff thereafter applied 
to ezeoube his decree for rent. Both the lower Courts dismiss- 
ed the application on the ground that the plaintiff had already 
recovered more than was due to him as mortgagee from the 
rents and profits of the land. On appeal: — Eeldt that the rent 
decree must be executed as it stood, having regard to the fact 
that the provisions of the Dekkhan Agriculturists’ Relief Aob 
did not apply when it was passed, and that the accounts which 
wore taken for the purposes of the subsequent decree were taken 
for a special purpose — that is, for enabling the defendant to 
redeem on favourable terms, and did not entitle him to reoover 
anything from the plaintiff by way of set off. Mugappa v. 
Mahamadsaheb. (1909) 34 Bom. 260 ... 624 

Decree — Step-in-aid of execution — Applications for execution present- 
hy assignee of decree-holder — Dismissal of the application for 
non-production of assignment deed — Limitation Act {XV of 
, 1877), Art. 179. cl. 4. See Limitation Act, 34 Bom. 68 ... 503 

Gujarat Talukdar's Act [Bom. Act VI of 1838), secs. 28, 29B and 29 
E — Decree against Talukdar — Decree transferred to Talukdari 
Settlement Officer —Notification of management — Submission by 
V^'Tsons having claims — Application for * the continuance of the 
execution proceedings against the legal representative of the de- 
ceased judgment-debtor — Certificate tinder s. 29£7 of the Gujarat 
Talukdars Act {Bom. Act VI of lSBS)^Managing Officer— Ta- 
lukdari Settlement Officer— Civil Procedure Code (Act XIV of 
1882). secs. 235, 320. See Civil Procedure Code, 34 Bom. 142 550 

Dindu Law — Mitakshara — Liability of sons to pay father's debt— 

Money decree— Appeal by some of the parties to a decree— Decree 
in appeal final— ~Civil Procedure Code (Act XIV of 1892), secs. 

234 244. ^52— Limitation Act (XV of 1877), Sch. II, Art. 

179. See Hindu Law, 33 Bom. 39 25 

Limitation Act (xy of 1877), Art. 119 -Decree— Execution made 

Gond%t} onal upon payment of Court fees Application for execu- 
tion without payment — Dismissal — Second application with 
payment — Application made in accordance with law. Sea 
Limitation Act, 34 Bom. 1 189 ^ ••• 580 

^oney decree — Attachment and sale of property mortgaged with pps- 
session to a third person — Auction-purchase by judgment-creditor 
wth leave of Court subject to mortgage —Suit by judgment- 
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creditor prior to oonfirmation of sale and satisfaction of decree for 
a declaration that the mortgage was fraudulent and without 

consideration--Purchase— Equity of redemption— Estoppels 
hindina upon judgment-debtor— Civil Procedure Code (Jci XIV 

o/1882\ secs. 278,i282, 283 and 287. See OIVIL PboOBDDRB 

CoDF, 33 Bom. 311 196 

Pensions Act {XXIII of 1871), secs. 6, 8, 11— Toia giras allowance^ 
Purchase of the rights to receive allowance at a Court sale— The 
allowance entered in the name of the purchaser^Application by 
heirs of the purchaser to receive arrears of allowance—Certtfi- 
cate of Collector. See Pensions Act, 34 Bom. 154 ... 658 

Suit upon mortgage— Mortgage executed by adult members of the 

brought against all members excepting a minor — 
j)PQreeSale of mortgaged property in execution— Minor seek^ 
ing to exempt his share from sale — Representation of the minor 
by the adult members— Transfer of Property Act {IV of 1882), 

sec. 85. See Transfer of Property Act, 34 Bom. 364. ... 684 

Toda Giras Allowance— Attachment and sale of in execution of a 
decree—' Money likely to become dust 'interpretation of— How 
far can the allowance be attached and sold—Tode Giras Allow- 

ance Act. Bom.) Act VII of 1887), sec. 5. See Toda Girab 
Allowance Act, 33 Bom. 258 163 

Of Decree. 

Civil Procedure Code {Act XIV of 1882), secs. 244, 252, 647— Decrea 

— Execution— Death of judgment-debtor — Ingal raprwentatitJW 
of the judgment-debtor brought on record— Dispute as to pro- 
perty— Legal representatives should put forward their claim 
under sec. HA— They cannot raise the deferice in a separate suit 
for possession by auction-purchaser— Auction-purchaser not a 
stranger.— G ?uefl M on a money-bond. M having died during 
the pendency of the suit, his widow R and his brother N were 
brounhti by C on the record as his representatives. A decree 
was pa'^sed awarding the claim out of the property of the 
deooased. After the passing of the decree, but before it could 
be executed, both R and N died. 0 then brought on the 
record the defendants as the legal representatives of M. The 
latter denied that they were M’s legal representatives or that 
they bad any property of M’s which could be liable for the de- 
cree. The Court overruled the objeotions, and1n execution of the 
decree attached and sold the property in dispute. The plaintiff 
purchased the property at the sale and filed this suit to re- 
cover possession thereof from the defendants. The lower Court 
disallowed tbo plaintiff’s claim on the ground that the property 
having boon joint property of M and defendants' snrviv^ to 
the latter at M's death ; and that the plaintiff obtained no title 
at tho Court-sale which he could legally assert as against 
tho defendants. In the lower appellate Court the plain- 
tiff contended UD'^uooessfully that the defendants were debar- 
red by the provisions of section 244 of the Code of Civil 
Procedure, 1882, from asserting their title. BTeld, that u 
the property was sold by the Court at C's instance as 
that of M., the question so far was one relating to the exeou- 
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Execution of decree— (CottcZcZ.). 

fcion of the decree arising between the decree-bolder and the 
defendants as judgment-debtors under section 252 of the Civil 
Procedure Code of 1882. It was, therefore, a quesaion in rela- 
tion to them falling within section 214 of the Code by reason 
of the explanation bo section 647 that applications for tbe 
execution of the decree were proceedings in suits. The defen- 
dants were consequently bound to object to the attachment 
and sale under that section, so far as the decree-holder's action 
was concerned. It was contended that whatever might have 
been the resulbi if the decree-holder had been a party to the 
suit, the present dispute was between the auction-purchaser, 
who was a stranger to the previous suit and the execution pro- 
ceedings therein, and the defendants, and that section 244 did 
nob apply :~Held, that though an auction-purchaser at a Court- 
sale in execution of a decree was not a party to the suit in which 
the decree was passed and though he was not a representative 
of either the decree-holder or the judgment-debtor for the pur- 
poses of section 244, yet if the question raised by the judgment- 
debtor as to the legality of the Court-sale was virtually one 
between the parties to the suit, that is, between the decree- 
holder and the judgment-debtor, and if in the decision and 
result of that question the auction-purchaser was interested, 
the judgment-debtor ought not to be allowed to attack the sale 
in a suit. The test in all such cases is whether the ground 
upon which the Court-sale is attacked as conferring no title 
upon the auction-purchaser affects the parties to the suit and 
could have as between them been raised and determined under 
section 244 and whether the auction-purchaser, though not a 
party bo that suit, is a party interested in the result. GuKUL- 
^ SiNa Bhikaeam V. KisaNSINGH. (1910) 34 Bom. 546 

Execution of the Decree, Application for. 

Civil Procedure Code (Act XIV of 1882), s. 258 — Adjustment or 
payment of decree — Adjustment not certified to ttie Court 
Decree-holder acting upon the adjustment and receiving money 
— Estoppel by conduct — Indian Evidence Act (I of 1872), 
sec. 115. See Civil Pboceduke Code (Aci XIV of 1882), 

p s, 268, 34 Bom, 576 

Executor. 

^TUitee — Advice of Court as to administration of propertxj — Executor 
continuing as such — Administration suit — Trusts Act (11 of 
1882), s. 34. See Tbosts Aot, 33 Bom. 429 ... 

Will — Testator's direction to carry on his trade — Loss suffered in the 
course of the business — Mortgage — Liability of the executor 

^ Testator's assess liable. See Wit^r , 34 Bom. 209 

**actory. 

Municipal Commissioner* permission of Unauthorised 
City of Bombay Municipal Act (111 of 1888), s. 

Bombay Municipal Act, 34 Bom. 344 

I'Amuy Property, Division of, Under an Award 

Rouse of residence — Prohibition of sale by a co-sharer of his portion 
to an outsider — Pre-emption — Consiruetton Cou7't-$al6 Prohi- 
bition not effective*~An award under which family property wag 
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Family Property, Division of, Under an Award —(Conoid.). Page 

divided among oo sharers provided that in case of a sale by any 
of fihe 00 -sharers of his portiion of the house of residence ha 
should sell it to his oo-sharer for a certain sum and that he 
should not sell it to an outsider until the expiration of two 
months from the date of a notice in writing saying that they 
(oo-sharers) were not willing to buy it. Subsequently a portion 
of the house belonging to one oo-sharer having been sold in 
execution of a decree against him, it was purchased by an out- 
sider. The sons of one of the other oo-sharers, thereupon, 
having brought a suit for a declaration that the Court-sale was 
not binding upon them, Eeldt that the term of pre-emption in 
the award was contemplated to attach to sales made privately 
and willingly and not to attachment and sales in invitxm the 
indgment-dobtor. Vithal Narayan v. Maruti Narayan 
(1910) U Bom. 567 819 

Finding 

Cml ProceduTG Code (Act V of 1908), sec, 33, Order XXt Buies 6 and 

l^Admifiistration suit Finding on a substantial question of 

right between parties — Appointment of receivers — Decree--^ 

Appeal. ^ See Civil Procedure Code, 34 Bom. 182 ... 576 

Fire Insurance 

LiabtlUg of Company for further loss. See Insurance, Fire, 34 

Bom. 1 ^ * ... 461 

Forma Pauperis, Application to file an Appeal in 

Limitation Act (XV o/l877), secs. 5 and 1— Delay in making the 
application— M%nor applicant— Excuse of delay — Probate— 

Grant of probate— Question of title not affected by the grant— 

Res judicata— C^uii Frocedure Code (.ict V o/ U9^'8)i sec. 11, 

See Limitation Act (KV of 1877) secs. 5 and 7, 34 Bom. 589 838 

Fraud 

Civil Procedure Code (Act XIV of 1882), sec. 258 — Adjusiment or 
payment of decree— Adjustment not certified to the Court— 

Decree- holder acting upon the Adjustment not receiving money — 

— Application to execute the decree — Estoppel by conduct — 

Indian Evidence Act [I of 1872 sec, 115. See Civil ProOs- 
DURE Code (Act XIV of 1882) sec. 258, 34 Bom, 575 ... 823 

Frontage 

Building frontagct how deterviinsd—Iielativc m!Me of bach land and 
frontage— Hypothetical building scheme value of — Value of 
whole landt how derived from value of part — Collector's award. 

Land Aqumtson Act (I of 1894), Sko. 18. See Land Acquisi- 
tion Act, 33 Bom. 325 ... 205 

Full Court. 

Not an Appellate Court, See Presidency Small Cause Courts 

Act, 34 Bom. 316 ... 660 

Further or other relief. 

Religious or Charitable Trusts— Civil Vrocedure Code (Aoi XIV of 
1882), sec. 539— HeW by Braman, J.: — The expression ** such 
further or other relief" in the section means suoh lorther or 
other relief as, from the nature of the introductory words and 
the exemplifioatoiy oases, appears to the Court to be appropriate 

in suoh a suit, o. g., removing fraudulent trustees, restntining i 
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breach of fcnisti, and so forth. Siti Dinsha Manekji Petit v . 
Sir JAMSEi’ji JijiBHAi, (1908) 33 Bom. 509 

Gift. 

Exemption of asse‘',sment in lieu of services rendered or to he rendered 
— ‘Document granting exemption not stamped or registered 
-Sale — Hindu law —Nibandha -Begistration Act {HI of 
1877), sec. 17 — Transfer of Property Act {IV of 1882), 
sec, 55 (6) (5). 123. Saa TRANtFBH of Property Act, 34 
Bom. 287 

Hindu Law — Alienation by loidow ~ Conscrd by the body of reversi- 
oners — Transfer for legal necessity — Transaction for considera- 
tion — Partial itUnquishment by widow. See Hindu Law, 34 
Bom. 165 

— , Power to Revoke. 

Mahomedan law — Wahf—Gift — Essential elements for validity — 
Power of revocation— General principles — Vested remainders. 
See Mahomedan Law. 34 Bom. 604 

Goods, Ultimate Destination of. 


Stoppage in transitu — Duration of transit — Measure of damages 
— Sale of Goods Ast (56 and 57 Vic., c„ 71), secs, 45 and 47. 
See Sale of Goods Act (56 and 57 Vie., c. 71), secs. 45 
and 17, 34 Bom. 640 

Government Land. 

Land Acquisition Act (I of 1894) — ''Land" — Acquisition of outstan- 
ding interests where Government owns fee-simple. See Land 

Acquisition act (I of 1894) — “ Land ”, 34 Bom. 618 

, Resumption of Shetsanadi Lands by. 

Shetsanadi lands — Buies framed under Act XI of 1852 {Bombay ) — 
Government continuing the shetsanadi lands to the family who 
is discharged by Government without any fault on his part — 
Continuance on condition of paying full survey assessment on the 
land — Subsequent resumption of the lands by Government, See 
Shetsanadi LANDS, 34 Bom. 560 

Guardian. 

Order of discharge by the Court — Liability of the guardian to suit — 
Guardians and Wards Act (VIII of 1890], sec, 41. See Guard- 
ians ANij Wards Act, 33 Bom. 419 

Personal liability of guardian ad litem of a lunatic to pay costs in- 
curred by unnecessary appeal. See Costs, 34 Bom. 374 ••• 

Guardians and Wards Act (VIII of 1890). . ^ • 

9 — Application for guardianship of minor — Jurisdiction^ 
Domicile — Place where the minor ordinarily resides. One 
Panaoband, a Jain inhabitant) of Kapadwanj in the Ahmedabad 
District, lived in bis house at that place. He died leaving him 
surviving a widow and two sons, Lallu and Wadilal, the latter 
a minor, who all lived in the house. Panaoband s widow died 
about a year after him. Thereupon Panaohand*s house and a 
shop at Kapadwanj were sold and Lallu with his minor brother 
Wadilal went to Baroda in May 1906. At Baroda Lallu em- 
braced Christianity and placed his minor brother, who was wso 
baptized, in the American Mission Boarding House at that 
place. Afterwards Lallu renounced Christianity and in toe 
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Guardians and Wards Act (Vlll of 1890). — [Concld,). 

beginning of February 1909 olandesbinely removed his minor 
brother from the Mission Boarding House at Baroda and placed 
him in the Jain Boarding House at Ahmedabad. The minor 
lived at Ahmedabad till the 15th Maroh 1909 and on the next 
day he was removed from Ahmedabad at the instanoe of the 
appellant, a member of the American Mission at that plaoe, and 
taken to Baroda. On the 29bh April 1909 Lallu presented an 
appiioation to the District Court at Ahmedabad for his appoint- 
ment as the guardian of the minor’s person. The appellant 
(opponent), at whose instanoe the minor was taken baok to 
Baroda, contended that inasmuch as the minor lived at Baroda 
which was beyond the Court’s jurisdiction, the Court had no 
jurisdiction to entertain Lallu’s appiioation under section 9 of 
the Guardians and Wards Act (VIII of 1890). The Court dis- 
missed Lallu's application, he being found un6t for the appoint- 
ment, bub in the same proceeding appointed the respondent, a 
Jain pleader, on his application, as the guardian of the minor's 
person and property, on the ground that as the minor lived with 
his father till the father's death at Kapadwanj which was within 
the jurisdiction of the Court and as the minor's domicile follow- 
ed that of his father which was Kapadwanj, the minor's domicile 
was in British India and he ordinarily resided within the 
Court's jurisdiction, h’li, on appeal by the opponent, setting 
aside the order, that the question of domicile was wholly 
irrelevant bo the question of jurisdiction. The minor was 
living at Baroda and had no other plaoe of residence. He bad 
lived at Baroda for three years with the exception of twenty- 
eight days. Therefore Baroda was the plaoe where the minor 
ordinarily resided within the meaning of section 9 of the Guard- 
ians and Wards Act (VIII of 1890). Eobert Ward (Rkv.) 
V, Veloband (1909) 34 Bom. 121 

S, il~Quardian -Order of discharge by the Court— Liability of 
the guardian to suit , — When a declaration is once made by the 
Court, under section 41 of the Guardians and Wards Act, 1890, 
discharging a guardian from liability, the latter cannot be 
exposed to suits in oonnection with the management of the 
minor’s property, except in the case of fraud discovered after 

the declaration. Murlidhar u, Vallabhdas (1909) 33 
Bom. 419 

Guardian, Power of. 

Limitation Aot {XV of 1877), see. 8. soh, IL Art. 179, Expl I— 
Limitation Act {IX of 1908), see, 7 — Minor * 

Application for execution by guardian— Attainment of majority 
by one decree-holder— Application by guardian takes effect in 
favour of all —Bight of the mayor decrcc-holdsT to give disclusTQC 
to the judgment-debtor in respect of the jndgmtnt-debU See 
Limitation aoi (XV op 1877), ssc. 8. Sen, II, Art. 179, 

Expl.^ 1.34 Bom. 672 
— Application for Execution by. 

Limitation Act {XV of 1877). see. 9,sch.ILartAld,cxpll— 
LimUationAct{IX of mSl sec. l—Minor decree-holders^ 
Attainvwit of majority by one dccrtc^holder — Application by 
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guardian takes effect in favour of all — Right of the major decree- 
holder to give discharge to the judgmenUdehtor in respect of the 

judgmenudebt. S09 Limitation Act. (XV oi 1877), seo. 8, 

^ ^h. II. arfe. 179, exol I. 34 Bom. 672 ... 885 

Gujarat Talukdar's Act (Bom. Act VI of 1888). 

Ms, 28, 29S and 29B — Civil Procedure Code {Act XIV of 1882), secs, 

235, 320 — Decree against TaluJcdar^Execution — Decree trans- 
ferred to Talukdari Settlement Officer — Notificition of manage^ 
ment — Submission by persons having claims^Application for 
the continuance of the execution proceedings against the legal 
representative of the deceased judgment-debtor — Certificate under 
sec, 29E of the Gujarat Talukdars Act {Bom. Act VI of 1888) 
Managing Office^ — Talukdari Settlement Officer, — When exe- 
onbion proceedings are commenced against a judgment-debtor, 
they can be conbinued after his death by substituting the 
name of the legal representative in place of that of the deceased 
judgment-debtor in the application for execution. It is not 
necessary to file a fresh application under the provisions of 
section 235 of the Civil Procedure Code (Act XIV of 1882). 
Sirachand Harjivandas v. Kasturchand Kasidas (1893) 18 
Bom. 224, explained. The effect of section 29E of the Gujarat 
Talukdar*s Act (Bom. Act VI of 1888) is that before the execu- 
tion of a decree can be proceeded with, the Court must be 
satisfied that the deoree-olaim has been duly submitted. If 
the officer certifies that it has been duly submitted there is an 
end of the matter. If he does not so certify, the Court must 
Wait for one month from the date of the receipt by the officer 
of an application for a certificate, and upon being satisfied that 
the claim has been duly submitted in accordance with the 
provisions of section 29B of the Gujarat Talukdar*s Act (Bom, 

Act VI of 1888) it may then proceed with the execution. The 
expression ** managing officer " in section 29E of the Act is 
merely a compendious term for ** the Talukdari Settlement 
Officer or any other officer appointed by Government to take 
charge of the Talukdar's estate and keep the same in his 
management ” referred to in section 28 of the Act, and where 
the officer who takes charge of the estate and keeps the same 
in his management is the Talukdari Settlement Officer, the 
"managing officer” is merely a synonym for " Talukdari Settle- 
ment Officer,” Where an application relating to a claim is 
presented to the Subordinate Judge and is forwarded by him to 
the Talukdari Settlement Officer, it amounts bo a submi^ion 
of the claim in writing within the meaning of section 29B of 
the Aot, if the Talukdari Settlement Officer is also the manag- 
ing officer. PoRUeHOTTAM v. Eajbai, (1909) 84 Bom. 142 ... 560 

As \mended by Act (II of 1905). 

Sec, 3l — Decree — Execution against Talukdar*s estate Cor^ent 
of the Talukdari Settlement Officer'-Givil Procedure Code 
{ActXlV of 1882), 320. 323.- In execution of a money- 

decree against a talukdar, several villages belonging to hiin 
were attached ; and the darkbast was sent to the Talukdari 
Settlement Officer (who combined in himself the functions 
0^ Collector and Talukdari Settlement Officer for the purpose 
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Gujafat Talukdai' s Act (Bom. Act VI of 1888 as amended by 

Act II of 1 d05),-(Concld.). PAGE 

of execution of decrees against or in respect of talukdari 
lands) to be dealt with under sections 320—325 of the 
Civil Procedure Code, 1882. That Officer acting under 
the sections framed a scheme of management and placed 
the decree-holder in possession of one of the villages for a given 
number of years. All this was done after the death of the 
original judgment- debtor and after the amendment to section 
31 of the Gujarat Talukdar‘s Act, 1888, was made in 1905, but 
in ignorance of the amendment. The Talukdari Settlement 
Officer then took up the position that what he had done was 
done by him under the Civil Procedure Code, 1832 ; and that 
as he had not given his written consent to the arrangement 
as provided by the amended section 31, the darkhast preferred 
by the decree-holder should be disposed of. Per Chanda VAR- 
KAR, J. : — If a person holding a oertain office is empowered 
by law in virtue of that office to give previous consent in 
writing to certain proceedings or acts as a condition precedent 
to their legality or validity, and the person as a matter of 
fact gives such consent, it cannot be the less a consent 
previously given in writing, merely beoause at the time 
of giving it be happened to be unaware of the law empower- 
ing him to consent, or being aware of it, ho thought ho 
was consenting in virtue of another office which he hold. His 
ignorance of the law giving him the power cannot make the 
consent nob a consent, and is no legal ground or exonee for 
withdrawing it after he has once given it. Where a oertain 
act requires the oonourrenco of an official perion, there is a 
presumption in favour of its duo execution on the ground of the 
legal maxim omnia 'preesumuntur rite et soJenniier esse acta 
donee probetur inconirarmvi. In such cases, "everything is 
presumed to be rightly and duly performed until the contrary is 
shown.” That presumption can be rebutted by proof that 
certain forms required by law were nob complied with. Where 
the two offices are combined in one and the same person on 
grounds of public convenience or expediency, his action must 
be referred to the exercise of his discretionary powers under 
both the oapaoities if it oan be so referred. Section 31 of the 
Gujarat Talukdars’ Act (Bom. Aoh VI of 1888) requires that 
there must be (1) consent, (2) it must bo previous, and (3) it 
must be in writing. If these conditions are ful611ed the require- 
ments of the section are complied with. No particular form 

is requisite. PURsnOTT.-\M u. Harbhamji, (1909) 33 Bom. 443 279 

Hereditary Offices Act (Bom. Act III of 1874). 

Ss. 25, 36 — Death of rcgisicrtid Vatandar -''Representation— Eldest 
son or other nearest heir of the deceased -Suit for declaration— 
Jurisdiction ~Seo^\on 25 of the Hereditary Officers Act (Bom. 

Aot III of 1874) imposes the duty upon the Collector of deter- 
mining the custom of a Vatan and what person shall be recog- 
nizing as representative Valnndar. A suit (or a declaration 
that the plaintiff is the nearest heir of a deceased representative 
Vatandar is maintainable under section 36 of the Aot notwith- 
standing that it is manifest that the declaration is sought for 
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Hereditary Offices \ct (Bom. Act III of \9,lA)-{Gondd.). 

the porpose of establishing a faot whieh would enable the 
plaintiff to have his name entered in the Vatan Register. 

T,. U Bahimkhan V. Dadamiya, (1909) 34 Bom. lOl 

High Court. 

Grtmtnal revisional iurhdiction—Interferenee on question oHaw 
Findings of facts when can he questioned — Criminal Proce- 
f^reCode (Act 7 of 1898), s. 435— Indian Penal Code 

^ I860), 55. 511, 1944 — Aitp-mvt to commit offences 

Attempt to commit ike offence of sedition — lntention^ a ques^ 

won is the ^^efctjlea practice of the Hi^b Court of 

■pombay to refuse to interfere, in the exercise of its revisional 
jurisdiction, in regard to findings of fact, except on very excep- 
tional grounds, such as a misstatement of evidence by the 
lower Court or the misconstruction ef documents, c? the plac- 
ing by that Court of the onus of proof on the accused contrary 
to the law of evidence. Queen- Empress v. Shehh Saheh Badru- 

8 Bom. 197; Queen'Empress v. Mahomed TTasan 
^886) Unrep. Cri. Cas. 244 ; and Queen-Empress v. Chagan 
Dayaram (1890) 14 Bom. 331, follow. Under the Indian 
Penal Code (Act XLV of 1860) all that is necessary to consti- 
tute an attempt to commit an offence is snme external act, 
Something tangible and ostensible of which the law can taka 
hold as an act showing progress towards the actual commission 
of the offence. It does not matter that the progress was inter- 
rupted. An attempt to publish sedition is complete as soon 
fts the accused knowingly sells a copy containing the seditious 
article. It is none the less an attempt because something 
external to himself happens which prevents a perusal of the 
article by the buyers or any other member of the public. In 
cases of sedition, the question of intention ifl one of fact, 

TT- i Emperor v. Ganesh Balvant Modak, (1909) 84 Bom. 378.. 

PI dwcipHnary Jurisdiction. 

Bleader — Misbehaviour — Suspension of Sanad — Bombay Eegu^ation 
of 1827, s. 56. See Pleader, 33 Bom. 252 

Court Rules, Rule 540. 

Petition — Taxing Master— Solictors* retainer denied — Taxation of 
costs* — An attorney can obtain an order in taxation of his costs 
although he knows that his client disputes the retainer as to 
the whole bill. In re Jones (1887) 36 Ch. D. 105, followed. 

Hindu La” Madhavjt, (1905) 33 Bom. '667 

^^opiify^ — Adoption hv a widov) ~~ Alienation by the widow ^ prior to 
the date of adoption — Bight of the adopted son to disjHite the 
alienation. — Where a Hindu widow, who has inherited her 
husbands* property, adopts a son, the adoption has the effect of 
divesting her of -the property and putting an end to her estate 
as heir of her husband. The adoption has the same effect as 
her death with this difference that after the adoption she has 
a right of maintenance against the adopted son during the rest 
of her life. But the right of maintenance so long as it is'not a 
charge on the estate or any portion of it, does not confer on 
her’any right to the estateior'entitle her to transfer it^by way 
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of Sale or mortgage. Thus, if a wiflow, before the adoption 
severs a portion of the inheritance therefrom and transfers i^t to 
a stranger, without any proper or necessary purpose binding 
the estate ab'^olutely according to Hindu Law, the transfer, lo- 
gically speaking, must cease to have any eflfeot after the adop- 
tion, since it could only operate during the time that the estate 
was represented by her as heir and the result of the adop- 
tion is to terminate that estate. Lc^lcshman v. BdrUiahai (1887) 

11 Bom. 609 and Moro v. Ba^aji (1894) 19 Bom. 809, followed. 
^Teeramulu v. Kristamma (1902) 26 Mad. 143, not followed. 
Ramakbishna V, Tripdrabai, (1908) 33 Bom. 88 68 

Adoption — Adoption of a married man ha})ing a son^The son’s 
gorta and righU of inheritance in the family of his birth. 

When armarried Hir>du having a son, is given in adoption, the 
son does not like his father lose the gotra and rights of inherit- 
ance in the family of his birth and does not acquire the potra 
and a right of succession to the property of the family into 
which his father is adopted In the absence of any special 
custom, Jains are governed by the ordinary Hindu Law. 
Kalgavda Tavanappa V. SoMAPPA Tamangavda, (1909) 33 
Bom. 669 - ^3^ 

Adoption — Mothers sisters son also fathers brother's ion. — Tho 
adoption of a mother’s sister’s son is invalid, even though he 
may also happen to be father’s brother's son. The prohibition 
against the adoption of a sister's son, a daughter’s son and a 
mother's sister’s son is general, and not confined solely to per- 
sons who are neither Sapindas nor Sagotras. BamoHonifro v, 

Oopal. (1908) 32 Bom. 619, followed. WalbaI u. HbrbbAI, 

(1909) 34 Bom. 491 ... 771 

Alienation by widow— Consent by the body of reversioners-^Transfer 
for legal necessity — Tramaction for consideration -Qift-^Par* 
tial relinquishment by widow . — The general principle which 
prohibits a Hindu widow’s alienation of immoveable property 
otherwise than for legal necessity is relaxed In cases where the 
consent of the whole body of persons oonstitntlng the next re- 
version has been obtained. The reason for the relaxation Is re- 
ferred to the principle that the ronsent of the persons who would 
be interested in disputing the transfer affords good evidence that 
the transfer was in fact made for justifying cause, that is, for 
legal necessity. Bajrangi Singh v Manokarnika Bakhsh Singh 
(1907) 30 All. 1 and Vinayah v. Oovind (1900) 25 Bom. 129, 
followed. The operation of the principle is ordinarily limited 
to transfers for consideration and cannot be extended to volun- 
tary transfers by way of gift where there is no room for the 
theory of legal necessity. It should not be extended to oases 
where the widow has made only a partial relinquishment of 
the estate. Pilu u. Babaji, (1909) 84 Bom. 165 ... 666 

DebisSon's liability to pay fathers debts— Attachment of son's 
share in family property —Father's power to deal the aftfl- 
ohed share-Civil Procedure Code {Act XIV of 1882), s. 276.— 

When the right, title and interest of a Hindu son in joint an- 
cestral property has been attached in execution of a deoree 
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against} him and its private alienation by him has been prohibit- 
ed by an order of the Court under seotion 276 of the Code of 
Civil Procedure, his father is deprived of the power of aliena- 
tion of that interest in satisfaction of his own debts. SUBRATA 
V. NA'^appa, (1908) 33 Bom. 264 

Hindu family firm — Trade — Manager passing promissory notes in 
the firm's name without any advantage to the firm — Minor 
coparcener — Liability of minor coparcener in suit on promissory 
notes.— One H. persuaded N. who was the only adult mala 
member of a joint Hindu firm carrying on an ancestral trade 
to sign certain promissory notes in the name of his ancestral 
firm. N. signed the notes without the knovyledge of the other 
member of the firm and without any advantage to the firm. 
The notes ware subsequently endorsed by H. to B. who advan- 
ced moneys on them to H. On a suit by B. to recover the 
amount due on the notes from N.'s firm K., a minor coparce- 
ner, pleaded that ha was not liable. Held^ varying the decree 
of Heaton, J., that the minor's share in the firm was liable. 
Per ChandavarkaTt J. — Under Hindu law a joint family, which 
carries on a trade handed down from its ancestors, becomes a 
trading family ; trade being one of its kulacharas (duty cr prac- 
tice) it attracts to itself all the necessary incidents of trade. The 
rule of Hindu law that debts contracted by a managing mem- 
ber of a joint family are binding on the other members only 
when they are for a family purpose is subject to at least one 
important exception. Where a family carries on a business or 
profession, and maintains itself by means of it, the member 
who manages it for the family has an implied authority to con- 
tract debts for its purposes, and the creditor is nob bound to in- 
quire into the purpose of the debt in order to bind the whole 
family thereby, because that power is necessary for the very 
existence of the family. Where a minor is a coparcener in a 
joint family bis share in the family property is liable for debts 
contracted by his managing coparcener for any family purpose 
or any purpose incidental to it. If the family is a trading firm, 
the same rule must apply with this difference that the terms 
family purpose or purposes incidental to it must have given 
way for the expression trading purpose or purpose inci^ntal to 
it having regard to the nature and objects of the fanaily business. 
The circulating of a negotiable instrument is m the case of a 
joint family, trading as a firm, necessary for its e^^stence and 

its purposes. The minor's share 

treat it as a kind of partnership and apply the principles of 
that law The test bo be applied in oases of this kind is raoher 

the apparent authority of the manager tb^ the 

sity of th. family, for while there is no -bsola e necessity fo 

the family to trade at all. vvhen once the family trade ,3 

admitted, all usual acts dona m the uormal “4 

it on may he ooneidered neoess^y to the trade. E aghUN Athji 

TaBaohand V. Thb Bank oif BoMBAT, (1909) 34 Bom. 72 ... 
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Joint Hindu family — Release by a eoparcener^Right of cop<ircen&r's 
afierborn son to claim a share with his brothers. — M., a member 
o( a joint) Hindu family, being involved in debt), gave a release 
of his share to his father in consideration amongst other things 
of a sum of Bs. 5,U00. At the time of this release M. had one 
son living. On this son suing the coparcenary for partition it 
was held (in Suit No. 423 of 1901) that he was entitled to a 
share in the joint family property and that the release acted 
only against his father personally. After the date of this decree 
M. had another son born, who sued the first son to recover from 
him a moiety of the sum allotted to the first son on partition. 

Heidt that the second son was not entitled to any share in the 
property. Suivajirao v. Vasanirao, (1908) 33 Bom. 267 ... 168 

Maintenance— Maintenance allowed by will of Imsband to «i/e— 
Unchastity of wife after husband's death — Maintenance not 
affected — Widow — Unchastity — Starving maintenance. — A 
Hindu widow was entitled to maintenance at the rate of Bs. 24 
a year under her husband’s will. After the husband’s death, 
the widow led for some time an unchaste life and gave birth to 
a ohild ; but sinoe then she remained ohaste. She sued to re- 
cover maintenance allowed to her under her husband’s will. It 
was contended in reply that the plaintiff, on aooount of the un- 
chaste life which she had led for some time after bar husband's 
death, bad forfeited her right even to bare or starving maintenance. 

EM negativing the oontentious, that though the annuity was 
granted by the will as " mainbeuanoe " that word could not be 
understood as imposing any oondition or restriotion so as to out 
down or extinguish the right to Bs. 24 a year given by the will. 

The rule that the will of a Hindu must be oonsbrued with due 
regard to Hindu habits and notions applies only where there is 
ambiguity. Caution must be used in applying that rule and it 
must be adopted only where a suggested construction of doub|. 
ful language leads to manifest absurdity or hardship^ The 
general rule to be gathered from the texts is that a Hindu wife 
cannot be absolutely abandoned by her husband. If she is 
living an unchaste life, he is bound to keep her in the house 
under restiaint and provide her with food and raiment just 
sufficient to support life ; she is not entitled to any other right, 

If, however, she repents, returns to purity and performs expiai 
tory rights she beoomes entitled to all eon jugal and social 

rights, unless her adultery was with a man of a lower oaste, in 

which case, after expiation, she can claim no more than bare 
maintenance and residence. Honamma v, Timanna6ka< (1877) 

1 Bom. 569 ; Yalu v. Qanga (1882) 7 Bom. 84 ; and Yisknu 
Sambhog v. Manjamma (1884) 9 Bom. 108, discussed. PaBaW 
V. Mahadevi, (1909) 34 Bom. 278 

Marriage— Asura fotm—Bralma form --ConstiMCiion of icxfj,— 

Under Hindu law, where the paternal or maternal relation ol 
a girl, who is given in marriage, receive money consideration for 
it, the substance of the transaction makes it not a gift but a sale 
of the girl. The money received is what is oalled the " bride- 

prioe ! that is the essential element ot the Awra (orm» The 
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faoh that* the rites prescribed for the Brahma form are gone 
through cannot take itj out of that category, if there was 
pecuniary beneht to the giver of the girl. The taint of the 
Asitra form lies in the gratuity paid to the giver of the bride for 
his benefit, not in anything paid to her. It is a. principle enun- 
ciated by Vijnaneshvara that were all smiriUs are of equal 
importance and where there is a oonfiict between two or more 
writers, the Court is free to ohoose any it likes. Chui^ilal v. 
SUHAJRAM, (1909) 33 Bom. 433 

Mitakshara— Adopted sonSucoession to the adopted son— Adoptive 
mother entitled co succeed in preference to adoptive father .—Jlndox 
the Mitakshara school ot Hindu law the adoptive mother is 
entitled to succeed in preference to the adoptive father, to a son 
taken in adoption. Anandi v. Hari Suba, (1909) 33 Bom. 
404 

Mitakshara — Daughters inheriting proporty from their father — Shares 
separate and absolute— Tenants-tn-common, — In the Bombay 
Presidency a daughter baking property from her father inherits 
it as stridhan and daughters take their shares separately and 
absolutely. When the property so inherited is not physically 
divided, it is held by the daughters as tenants-in-oommon and 
not as joint tenants and there is no survivorship between them. 
In oases afieoting inheritance the rule is to adhere bo the deci- 
sions of the Court bo which the district from which the case 
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264 


arose is subject. Vithappa v. Savitri, (1910) 34 Bom. 610 ... 792 

Mitakhara — Liability of sons to pay father's debt — Money decree — 

Appeal by some of the parties to a decree — Decree in appeal final 
— Execution— Civil Procedure Code (Act XIV of 1B62), secs. 

234 , 244, 252 — Limitation Act (XV of 1877), sch. 11, art. 179. — 

A money-decree obtained against the father of an undivided 
Hindu family governed by the Mitakshara law can be executed 
after his death against his sons to the extent of the ancestral 
property that has come to their hands, even if the debt has 
been incurred for the sole purposes of the father, provided that 
it is not tainted with immorality or illegality and if the son 
against whom the decree is sought to be executed as representa- 
tive of his father takes the objection that the debts are tainted 
with immorality, he can do so under section 244 of the Civil 
Procedure Code (Act XiV of 1882). Umed Sathising v. Goman 
Bhaiji (1895) 20 Bom. 386, followed. There is no substantial 
distinction, in regard to questions arising in execution, between 
the position of legal representatives added as parties to the suit 
before decree and legal representatives brought in after decree. 

All questions between them and the decree-holder relating to 
execution must alike be disposed of under section 244 of the 
Civil Procedure Code (Act XIV of 1882). Where some of the 
parties to a decree appeal against it, the decree in appeal is fthe 
final decree for the purpose of execution with respect bo all the 
parties. ShivraM v. SakhabaM, (1908) 33 Bom. 39 26 

Mitakshara — Mayukha — Kamathis — Law governing Kamaihis who 
live in Bombay — Succession — Anvadheya Stridhan Preference 
between husband and son born of adulterous intercourse-^ 
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ShudrM -Forms of marriaqQ —Bresumiption at io form, — The 
KamathiSi setibied in Bombay, are governed for the purposes of 
inheritanoe by the law of the Mitakshaia and the Maynkha, 
where they agree : bat were they differ, the Mayukha law mast 
prevail. The stridhan of a female devolves oa her death upon 
her husband in prefereaoe to the son born of her by adulterous 
intercourse. The law will, even among Shudras, presume the 
marriage to have been aocording to the approved forms if the 
parties belong to a respeobable family. — Jag ANNATE Ragh- 
tjnath V. Narayan, (1910) 34 Bom. 653 809 

MUakshara^Siridkan— Succession— Oompeiition between husband 
and step’3on.— Under the Mitakshara school of Hindu law, 
when a married Hindu woman dies, leaving no issue, her 
husband is entitled to succeed to her stridhan in preference to 
her husband’s son by another wife. Bhuiachabva v. Baua- 
oharya (1909) 33 Bom. 452 284 

Uibandha—Qift— Sale— Exemption of assessment in lieu ofteroices 
rendered or to be rendered— Document granting exemption not 
• stamped or registered— Begistration Act (III of 1877), leo. 17 
—Transfer of Property Act (17 of 1882), secs, 56 (6) (fc), 133. 

See TfiANbFER OF Property Aoi, 34 Bom. 287 ... 643 

Panchals-Kurbars—Sub-divisions of Shudra tribe— Iniermatriage 
valid — Custom as to illegality — Burden of proof, — A marriage 
between a man of the Panchal caste and a woman of the 
Kurbar caste is valid. The Panohals and the Eurbars are 
sub-divisions of the Shudra tribe. The onus lies upon the party 
alleging an illegality by reason of immemorial onstom to 
prove such prohibiting custom. Inderun Valungypooly Taver 
V. Bamasaiomy Pandia Talaver U869) 13 Moo. 1. A. 141 and 
Fakirgauda v. Qangi (1896) 22 Bom, 277, followed. Maean- 
tawa V. Gangawa (1909) 33 Bom. h93 486 

Partition-Certain family propertiy allotted to one branch of the 
family— Subsequent purchase of the aliotted property by a 
member of another branch with his own money— Exclusion by 
the purchaser of the other member of his branchSe]f-acqui$i‘ 
lion. — Certain family property was allotted to a member of one 
branch of the family in virtue of a compromise. It was subse* 
quently purchased by a member of the other branch with his own 
money which was not part of the joint family money. The 
purohaser did not intend by the parohase to merge the property 
in the joint family pro^oity and excluded his brother from it. 
Subsequently the brother having brought a suit for partition 
claimed a share in the property purchased by the defendant 
along with a share in the other joint property. Held, that the 
plaintiff was not entitled to claim a partition Bubjeot to the 
right of the defendant to retain an additional quarter share for 
himself, but that the property purohased by the defendant 
became his self-aoquisition. Baoaba v, Trimbak Vishvanaxh 
( 1909) 34 Bom. 106 62T 

Suooeesion— Stridhan — Anvadheya — Sofij and daughters succeed 
equally —Among daughters unmarried have preference— Mayu- 
kha*—k Hindu femaloi governed by the Meyukhii died leeTiag 
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propertiy whioh she inherUjad from her fafther, under a deed of 
fjiffi subsequent to her marriage. She left her surviving three 
daughters and one son, A dispute as bo succession having 
arisen that the property being anvadheya stridhan, 

should be divided equally among the son and daughters : with 
this difference, however, as to the latter, that the unmarried 
should have preference over the married. Ash^hai v. Haji Tyeb 
Eaji Bahimtulla (1882) 9 Bom. 115 and Sitabai v. Wasantrao 

(1901) 3 Bom. L, R. 201. Dayaldas Laldas v 

SavitrIBAI (1909) 34 Bom. ooo ..j 

Sudras — Mitalcshara — Legitimate son — Illegitimate son — Vatan — 
Collateral succession — Suit by reversioner for declaration as 
nearest heir— Widow of the last male holder —Vested right — 
Limitation Act {XV o/1877), art. 120. — Amongst Sudras gov- 
erned by the Mitakshara an illegitimate son cannot inherit a 
vatan collaterally in preference to legitimate heirs. The right 
to sue for a declaration of heirship to a vatan does not aoo rue 
until the death of the widow of the last male holder of the 
vatan, the widow having a vested interest in it as the nearest 

heir. Ravji valad Mahadu u. Sakoji vaXjAd Kaloji (1909) 
34 Bom. 321 

Widow — Gift of a son by first husband in adoption by widow after 
her remarriage —Hindu Widow Remarriage Act {XV of 1856), 
sa. 2, 3, 4, and 6. See Adoption, 33 Bom. 107 
Widow — Maintenance — Widow having her husbarsd^s property in 
her hands — The property sufficient to maintain her for some 
years — Suit for declaration and for arrears of maintenance — 

, Premature suit. See Maintenance, 33 Bom. 50 
Hindu Widow Remarriage Act (XV of 1 856). 

8s. 2, 3, 4, and 5 — Hindu widow— Gift of a son by first husband in 
adoption by widow after her remarriage. — According to the texts 
the right of a female parent to give her son in adoption results 
from the maternal relation and is nob derived by delegation 
from her husband. Assuming that the mother has by Hindu 
law a right to give her son in adoption the Hindu Widow Re- 
marriage Act (XV of 1856) does not afford any indication that 
the legislature intended to deprive her of it. The right of 
guardianship, which under the provisions of Act XV of 1856, 
section 3, may, under certain conditions, be transferred from 
the mother to one of the other relations of the child, does not 
carry with it the right to right bo give in adoption, for that is a 
right which can only be exercised by a parent. Panchappa v. 
Songanbasawa {]S99) M Bom. 89, considered. PuariABAl u, 
Mahadu (1908) 33 Bom. 107 

Wills Act (XXI of 1 870). ^ . 

Ss, 2 and 6 — Indian Succession Act {X of 1865), s. 187— Jawittifs- 
trator- General's Act (r/c/1874). s. 

— Property worth less than Rs, IflOO— Probate Admtmstrator- 
OeneraVs certificate.— A will made in Bombay is subject to the 
provisions of the Hindu Wills Act (XXI of 1870) and a person 
claiming as a legatee under the will is not entitled to sue with- 
out taking out probate as he would be bound by section 187 of 
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the Indian Succession Act (X of 1865) which is incorporated in 
the Hindu Wills Act (XXI of 1870). The provision of the 
Administrator-General’s Aob (II of 1874) is nob affected by the 
incorporation in the Hindu Wills Aob (XXI of 1870) of s. 187 
of the Indian Succession Act (X of 1865). Naratan Shbid- 
HAB V, Pandurang Bapuji (l9l0) 34 Bom. 506 ... 780 

Hypothetical Building Scheme. 

Market value — Moie of valuation when no recent sales— Compensa- 
tion— Land Acquisition Act (I of 1894), sec. 18. Sea Land 
Acquisition Act.* 33 Bom. 395 ... 206 

Hypothetical Development. 

Method for fixing vjfue of land to he acquired —Charges at to (he 
costs of the speculator— Compensation based on sales of lands 
into suitable building sites — The txoo methois employed tn con* 
junction and producing the same result— Compulsory oegttwi- 
tion of land. See Land Acquisition, 33 Bom. 28 ... 18 

Inam, 

Saranjam — Miras (permanent tenancy)— Denial of Saranjamdar^s 
title —Attornment to sucoassiue Saranfamiars — Estoppel^ 

Claim to hold as Mirasi tenant —Limited interest --Adverse pos* 
session. See Saranjam, 34 Bjm. 399 ... 668 

Commissioner, Decision of. 

Land held as saranjam— Exclusion of jurisdiction of Civil OouWs 
—Revenue Jurisdiction Act {X of 187-3), sec. 4, sub sec. (a)— 

Act XI of 1852. Sea Revenue Jurisdiction Aoi, 34 Bom. 

932 ... 607 

—Land. 

Bombay Land Revenue Code {Bom, Aot 7 of 1879), s. 3 (11) and 
917 — Survey introduoed into Inam village — Inam* 

dars name entered as Khatedar --Permanent tenant of the 
Inamdar before the settlement— Inamdar^s riglit to enhance rent. 

Sea Land Revenue Code (Bom. Act V of 1879), ss. 3 (11) 
and 217, 31 Bom. 686 ... 894 

Inamdar, right of, to enhance rent. 

Bombay Land Revenue Code (Bom. Act 7 of 1879), sees. 3 (11) and 
211 —Survey settlement introduced into Inam villaga— Inom- 
dars name entered as Khatedar— Permanent tenant of the 
Inamdar before the seiilement. See Land Rbvenur Codb 
(Bom. A)t V of 1879). ss. 3 (11) and 217, 34 Bom. 686 ... 894 

Indian Companies Act (VI of 1882). 

Ss. 128, 12), 130, and 131 — Winding up petition— Petitioner o 
sreditor for amount not immediately payable — General finan* 
oial position of company -Indian Companies iot [VI of 1882). 
secs. 128, 129, 130 and 131 — Sc^ieme o/ arrangement — Practice . — 

The definibion of “debt” in seobion 130 of the Indian Com- 
panies Aob (VI of 1882) is quibe disbinob from the meaning of 
the Word oredibor”. A " creditor ** is a person to whom 
money is owed by the Company. Whether he can claim imme* 
diate payment of that debt or his right) to demand payment 
is deferred by his agreement with the Company to a (nture 
time, he still remains a sreditor. If the petitioners oan 
satisfy the Court that the Company on a general perusal of its 
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balance sheeti cannot pay its ^ebfcs. in other words, that its 
assets are not sufficient to satisfy its liabilities, that will 
enable the Court to order its winding up. If an arrangement can 
be arrived at between tho Company and its creditors, it would 
be desirable that an attempt should be made to give effect to that 

arrangement Bat any scheme or proposal by 

the Company to keep itself afloat cannot ha discussed with 
any chance of success unless the winding up order is made. It 
IS only after the winding up order is made that a three-fourths 
majority of the creditors is able to bind the minority. Other- 
wise any one creditor can come in and upset any arrangement 
which has appeared satisfactory to the rest of his co-creditors. 

In the matter op Indian Companies Act, in the matter 
OP THE Bombay Cotton MANaPACTORiNO C )mpant and in 
1 -j matter of RatiiiAd Karsondas, fl909) 34 Bom. 533 ... 
Inaividual community, risrht of, to use public road. 

Public roai — Right of rmrching in procesnon with a car — for 
declaration of right ^Tniunction restrainin') interference with 
- right Sea PUBLIC ROAD, RIGHT TO USE, 34 Bom. 571 

inherent powers. 

■ Jurisdiction — Power of High Court to restrain by injunction a person 
from proceeding with a suit in the Small Causes Court. — The 
High Court of Bombay has inherent power to restrain by injunc- 
tion a defendant in a suit filed in the High Court from proceed- 
ing in the Small Causes Court at Bombay with a suit filed by 
the defendant referring to the same matter to which the suit 
in the High Court relates ; or from filing further suits relating 
to the same subject matter pending the hearing of the High 
Court suit. Jairamdas v. Zamonlal (1903) 27 Bom. 357, not 
followed. Uderam Kbsaji -y. Hyderally, (1908) 33 Bom. 
469 

Practioe — Court — Compromise — Compromise assented to by pleader 
uot specially authorised in that behalf —Decree in terms of com- 

1 L promise — Decree set aside. See Practice, 34 Bom. 408 ... 

inheritance, rule of. 

Hindu Daw — Mitakshara ^Daughters inheriting property from their 
father — Shares separate and absolute — -Tenants-in-common.^ 
In oases affecting inheritance the rule is to adhere to the deci- 
sions of the Court to which the district from which the case 
arose is subject. See Daughters, inheritance op, 34 
I . Bom. 510 

injunction. 

Municipal Commissioner — Power to remove dangerous structures ■ 
Exercise of the power — “ Appear*' meaning of —discretion vest- 
ed in the Commissioner— Exercise of discretion through agent— 
Notice by Commissioner to a party to remove structure tn 
ruinous condition— Eight of the party to heard by the Com- 
missioner in ans^ner to the notice -Cxtv of Bombay Municipal 
Act (Bom. Act lit of 1888), seo. 354. See Bombay Municipal 

Act, 33 Bom. 334 . 

Power of High Court to restrain by injunction a person from pro- 
ceeding with a suit in the Small Causes Court — Jurisdiction, 

See Jurisdiction, 33 Bom. 469 
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Injunction— (OonoW.)* ^^8 

Puhlio road--Eight of marching in vrocssetsion with a car^Suiifor 
declaration of right— Injunction restraining inUrferenoe with 
the right. See PUBLIC ROAD, right TO USE. 34 Bom. 571 ... 891 

Suit for declaration and consequential relief Valuation'— Court-fees 

—Jufisdiction-^Vatue of the relief stated in the vl^^intSuiis 

Valuation Act (VII of sec. 8. Saa SuiTS VALUATION 

Act, 33 Bom. 307 , ••• 198 

Insolvency Act, Indian, (11 and 12 Viet , c. 21). 

Ss. 7, 26 and 3^—Insolvens propertg at Shanghai— Property of in- 
solvents at Shanghai vests in Official Assignee of the Insolvent 
Debtors Court at Bombay— Court can order insolvent at Shan- 
ghai to hand over property to Official Assignee in Bomboy— 

Court can order commission to examine insolvent at Shanghai * — 

The firm of T. and Co. filed bhair pebibion in insolvenoy in 
Bombay on 29bh April 1907 ab which time ona of bha partners 
M. was ab Shanghai. M. subsequently swore his pelUion ab 
Shanghai ou I6bh October 1907. On I6bh March 1907 certain 

creditors of the firm obtained an order directing M. to appear 
before the Court of Insolvent Debtors at Bombay bo be ex- 
amined under section 36 of the Indian Insolvency Act. A 
Rule nisi was obtained on behalf of M. calling upon the oppos- 
ing creditors to show cause why the above order should not be 
set aside. These creditors also obtained a Rule nisi calling on 
M. bo show cause why he should not deliver up to the Offioial 
Assignee goods belonging to the insolvent firm in his posses- 
sion at Shanghai, These two Rules were heard together. Held, 
that the property of the insolvent debtors' firm in Shanghai 
vested in the Offioial Assignee of the Insolvent Debtor's Court 
at Bombay, and that Court could order M. to band over suoh 
property to the Offioial Assignee in Bombay. Held, further, 
that the Insolvent Debtors' Court at Bombay can order the 
examination of a witness at Shanghai, but cannot direct a 
witness to come to Bomb-^y to be examined, there being no 
machinery for that purpose. In re NaorOJI SORABJl TalaTI, 
(1908) 33 Bom. 462 991 

Insurance, Fire. 

Liabiltty of Company for further loss. Per Chandavarhar, J.— The 
loss or damage by fire which is insured against in a policy of 
insuraDoe cannot include loss caused by deterioration of the 
property Insured consequent on neglect (if any) of the Insnranoe 
Companies to take care of it if they have taken possession. A 
loss so caused is not an inevitable or direct oonsequenoe of the 
misehief by fire. It is only where mischief arises from fire 
(in fire insurance oases) and from perils of the sea (in marine 
insurance oases) and the natural and almost inevitable oonse- 
quenoe of that mischief is to create further misohievons results 
that underwriters become responsible for the further mischief 
so incurred. Montoya v. London iwuranca Compony (1851) 6 
Ex. 451 at p. 468, referred to. Per Baicheloft J.— The loss 
insured against is limited to the loss by fire (which includes the 
loss, by water in extinguishing the fire) and cannot convenient- 
ly embrace all possible damages, however remote, which could 
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Insurance, Fire — (Concld.). 

by ingenuity be traced up ho some oonneofcion v^ifeh the fire as 
the ultimate causa sine qua non. It is imposeible to hold that 
damages arsing from the alleged negligence of Insurance Com- 
panies while in possession are properly claimable in pursuance 
of the contract of insurance, for whereas this contract refers 
only to loss by fire* those damages would arise from an origin 
totally different and wholly distinct and separable from 
the fire, namely, a neglect of some duty imposed on the com- 
panies after the loss by fire or water had become an accom- 
plished fact. Atlas Assurance Company, Limited v. 

Ahmedbhoy Habibhoy, (1908) 34 Bom. 1 

Intention, 

Indian Penal Code {Act XLV of 1860). secs. 511. iMA— Attend to 
commit offences — Attempt to commit the offence of sedition-^ 
Intention, a question of fact. See High Court, 34 Bom. 378. 

Interlocutory Judgments. 

hands situate at different villages and in possession of different par- 
sons under different titles — One suit to recover possession of 
the lands — Misjoinder of parties aiid causes of action Inter* 
locutory judgments against different defendants Final judg~ 
ment for possession to be reserved till che conclusion of 
trial — Civil Procedure Code (Act XIV of 1882), sec. 28, See 
Civil Procedure Code, 33 Bom. 293 
Investigating Police Officer, Deposition made to. 

Orirmnal Proeedme Code [Act 7 of 1898). secs 162, m-Indsan 
Evidence Act (I of 1872), secs. 21, 151— Evidence— Admtsst- 

bility of evidence— Statements made by witness to Police and 

Panch— Statements made by the witness as accused 
mitting Magistrate— W itness deposing to different story before 
Sessions Court— Corroboration of the deposition before the Com- 
mitting Magistrate by statements made before the Police 
Panch -Investigating Police Office^ Deposition of as to sta^- 
ments made by witnesses to him -ExarniMtiori-in^chef -Pr^^ 
tice and procedure. See CbiMINaL PboCEDUBE Code, (AOi V 
j . OF 1898 ), ShCS. 162, 288. 34 Bom. 599 

Adoption — Adoption of a married man law 

and rights of inheritance in the family of his birth-Hindu law. 

See Hindu Law, 33 Bom. 669 

'*^'^Oklrgl^isf^nder of charges-lndian 7 of 1898^ 

1860), ss. 1244, \ 5 ^A— Criminal Procedure O^ UotV ^189»J 

226. 233. 234. 236. 236 and 237. See Criminal Pboob^ 

dure Code, 33 Bom. 77 oqu Q35 9?6. 237 

Criminal Procedure Code (iot V ! criminal casa— 

^ 239-Pr..i, Council, P^oeddbe Code. 33 

PracUoe and procedure. See OBiMiwa 

Bom. 221 

JUBISDIOXIOM, 34 Bom. 13 
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Joint Hindu Family, 

Release by a coparcener — Right of copa/rcener'$ afterborn son to claim 
a share with his brothers— Hindu law. See HiNDTJ Law, 33 
Bom. 267 

• • • 

Juddina. 

Conversion among Indian ^oroastrians-^Convert not entitled to cer- 
tain religious and charitable institutions of Parsis,—Eeld by 
Davar, J.:— Although the conversions of Juddins is permissible 
amongst Zoroasbrians, such conversions are entirely unknown 
to the Zoroasbrian community in India ; and far from being 
onsbomary or usual for it bo convert a Juddin, the Zoroasbrian 
oommuniby of India has never abbempted, encouraged or permit- 
ted the conversion of Juddins bo Zoroastrianism. Even if an 
entire alien —a Juddin — is duly admitted into the Zoroasbrian 
religion after satisfying all conditions and undergoing all neces- 
sary ceremonies, he or she would nob, as a matter of ■ right, be 
entitled bo the use and benefits of the funds and institutions 
under the defendants' management and control ; these were 
founded and endowed only for the members of the Parsi com- 
munity ; and the Parsi community consists of Parsis who are 
descended from the original Persian emigrants, and who are 
born of both Zoroasbrian parents, and who profess the Zoroas- 
trian religion, the Iranies from Persia professing the Zoro- 
astrian religion, who came to India either temporarily, or per- 
manently, and the children of Parsi fathers by alien mothers 
who have been duly and properly admitted into the religioa 
Held by Beaman, J.\ — The Zoroasttian religion does admit and 
enjoin conversion. The Indian Zoroasbrians while theoretically 
adhering to their ancient religion and consistently avowing its 
principal tenets, including, of course, the merit of conversion as 
a theological dogma, erected about themselves real caste barriers, 
and gradually fell under the influenoe of the caste idea, till, in 
modern popular language, it has found ourrent expression in the 
berm Parsi, which now seems to have as distinctly aoastemean- 
ing and as essentially a caste connotation as that used to de- 
nominate any other great Indian caste. In the Zoroasbrian com- 
munity, while the religion and its ritual purity are still the 
mainspring of the communal life, they are so intimately bound 
up with the exclusiveness and the purity of the tribe or caste, 
that they have become practically identical. It is therefore 
(airly accurate to describe the Indian Zoroasbrians as Parsis— 

thereby implying a caste, or communal, or tribal organiaation. 

Conversion— in the abstract at any rata, and as a theoretical 
religious tenet—was perfectly familiar to the Parsi community 

t * A A ' ^ in our own tima It was not 

bho intention of the founders of the trusts in question to extend 

their benehts to any one who was not in the most rigid oaste 

sense Parsi, that is, born into the community of the Indian 

Zoroastrians and born of an Indian Zoroastrian lather. SlB 

Dinbha Manekji Petit t). Sib Jamsbtji Jijibhai, (isios) 33 

Bom. DOy 
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Judgment. 

Ofd&r of Judt 3 & TBfusinQ to decide whether arbitrators are going be- 
yond scope of their authority —Appeal— Construction of submis- 
sion to arbitration -Letters Patent, 1865, ol. 15. See Letters 
Patent, 94 Bom, 1 461 

— debtor. 

Family property — Division under an award — House of residence — 
Prohibition of sale by a co-sharer of hii portion to an outsider — 

Fre-emption—Construotion— Court-sale— Prohibition not effec- 
tive. See Pke-emphuN, 34 Bom. 567 ... 819 

Jurisdiction. 

Aden Act {II of 1864), secs. 8 and i^-^Court fees Act {VII of 1870), 
sec, 7, sub-sec 4, els, (c) and {d) — Suits Valuation Act {VII of 
1887), sec, Q— Civil Procedure Code {Act {XIV of 1882), sec, 651 
— Civil Procedure Code (Aci F o/ 1908), aec. 115 — Valuation 
for the purposes of Court-fees and jurisdiction— Suit for decla- 
ration and injunction — Rejection of plaint as not properly 
stamped— Appeal — Application to state a case to High Court — 
Summary dismissal of appeal — Application for revision , — 

The plaintiff brought a suit in the Court ol the Assistant Besi- 
dent at Aden for a declaration of heirship and an injunction 
^ith reference to certain property of ttie value of upwards 
Bs. 50,000, The claim being for declaration and injuoobioa 
was, under the provisions of the Court-foes Act (VII of 1870), 
section 7, sub-seotion 4, clauses (o) and {d) valued by the plaint- 
iff at Rs. 130 upon which the prescribed Court-fee stamp 
was Rs. 10 only. The Assistant resident rejected the plaint on 
the ground that it was not properly stamped. Against the 
order of the Assistant Resident the plaintiff appealed to the 
Resident at Aden, and on the 23kd September 1908 presented an 
application under section 8 of the Aden Act (II of 1864) to state 
a case to the High Court upon certain questions specified in the 
application. The Resident, however, on the next day, that is. on 
the 24th September summarily dismissed the appeal under sec- 
tion 651 of the Civil Procedure Code (Act XIV of 1802). The 
judgment dismissing the appeal was read out to the plaintiff on 
the 7th October followingi when she attended the Court. 

The plaintiff, thereupon, preferred an application for revision to 
the High Court praying that the order dismissing the appeal 
might be quashed and that the Resident be required to state a 
case. A question having arisen as to whether the High Court 
had jurisdiction to interfere in revision with any order passed 
by the Resident in the exercise of his Civil jurisdiction under 
the Aden Act (II of 1864). Held, that with regard to questions 
whiob might arise regarding oases to be stated by the Resident 
for febe decision of the High Court under the provisions of 
section 8 of the Aden Act (II of 1864) the Resident s Court is 

subordinate to the High Court. Under section 15 of the Aden 

Act (II of 1864) as the Court of the Resident is to be guided by 
the spirit and principle of the laws and regulations m force m 
the Presidenoy of Bombay and administered in the Courts of 
that Presidency not established by Eoyal Charter and m the 
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High Oourh in the exeroise of its jurisdiobion as a Courb o! 

Appeal from bhose Courts, the provisions of the Suits Valuation 
Aot (VII of 1887) are ‘ the law for the time being for the valua- 
tion of olaims' in the Courts of the Resident of Aden. Hefi, 
further, that the plaintiff’s claim being valued at Bs. 130 aooord- 
ing to the law for the valuation of olaims for the time being 
in force and according to the rulings of the Bombay High Court, 
it did not fulBl the requirements of section 8 of the Aden Aot 
(II of 1864) so as to give the plaintiff a right to demand the 

statement of the case upon any question oE fact or law arising in 

the suit. Rhiubai Jamalbhoy v. Majoam Binte AbduIi, 

(1909) 34 Bom. 267 

Application for gmrdiamhip of minor^DoniciU — Place ivh$re the 
minor ordinarily resides —Guardians and Wards Aot (VIII of 
18ii0), seo 9. See Guardians and Wards Act, 34 Bom. 121 
Arbitration-Award — Suit to file an award^Want of jurisdiction 
in the arbitrators can he pleaded. See Arbitration, 33 Bom 
401 

Cml Procedure Code (Act 7 of 19C8). sec. 9— Civil Court— Suit of a 
civil nature— Suit by temple committee cpainsi temple «ert?cn(s 

for declaration as to their right to have the services performed, 

The plaintiffs, as members of the committee of management 
of a temple, received annually from Government a sum of 
money for defraying the expenses of certain kinds of religious 
worship in the temple, and it was obligatory upon them to get 
the worship performed by the hereditary officers or servants 
attached to the temple. Those officers owing to quarrels among 
themselves, failed to perform the worship, with the result that 
the duties owing to the deity were neglected and the funds in 
the hands of the plaintiffs remained undisbursed for the 
purposes for which they were held in trust. The plaintiffs, 
therefore, filed this suit against the temple servants for a 
declaration of the former’s right to disburse the funds by get- 
ting the worship performed by a Citable person or persons of 
their own choice in the event of the hereditary officers or ser- 
vants of the temple concerned failing to perform it, and for an 
injunction to restrain those officers or servants from obstruol- 
ing the plaintiffs in the exercise of the right so declared. It 
was objected to the suit that it was not triable by a Civil Court 
because its prayer was for a bare declaration of the ^aintlffs' 
right either to perform by themselves or to get performed oer- 
lain religious ceremonies in a temple, and there was no oontest 
as to any right to property or to any office. Held, that the 
suit was of a oivil nature. An action would lie against the 
plaintiffs by the Advocate General acting on behalf of the 
public to compel them to a due execution of their particular 
acts of duty. The obligation oast on them by the trust gave 
them a corresponding right to disburse the funds after getting 
the religious worship for which those funds were intended, pro- 
perly performed. Such a right was not the less of a civil 
nature though the funds were to be appropriated to religions 
ceremonies. The Court was not called upon to enter bto the 
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adjudioation of any rights or osramonlos as such Wbai it had 
to decide was the right of the trustees to fulfil the trust unhin- 
dered. TrIMBAK GoPAL V. KrISHNARAO PAMDURANiJ, (1909) 
33 Bom. 387 

Court Fees Act (VII o/ 1B7'0» s. 7. cL (iu) (6). s. 7. cl (v)— Suits 
Valuation Act (IX of 1887), s. 8 —Suit for partition and sepa 
rate possession of joint family property— Valuation for Court- 
fee purposes— Market value of subject-matter determines juris- 
diction, -The plaintiff sued for partition of certain houses, 
house -sites, moveables and lands, valuing his share in lands at 
five times the assessment (i.e., at Rs. 489-6-0) for Courb-faa 
purposes and in the moveables at Rs. 1,465-8-0. The market 
value of the plaintiff^s share in the lands was Rs. 6,600. The 
plaint was presented in the Couit of the First Class Subordi- 
nate Judge as the value of the plaintiff’s share was over Rs. 6,000. 
The Subordinate Judge held that the value for Court-fees, that 
is, Rs, 1,914-14-0 should be treated as the value for jurisdiction 
under section 7, clause (iv) (b) of the Court Fees Act. 1870, and 
section 8 of the Suits Valuation Act, 1887, and returned the 
plaint for presentation in the Court of the Second Class Subor- 
dinate Judge. Eeldt reversing the orders that the suit fell 
within the ^risdiction of the First Class Subordinate Judge, 
Daqdu V, TotaRAM, (1909) 33 Bom. 658 
Dispute as to precedence or privilege between purely religious func- 
tionaries — Civil Procedure Code (Act XIV of 1882), $, 11. See 
Civil Procedure Code, 33 Bom. 278 
Hereditary Offices Act (Bom, Act III of 1874), 33 . 25, 36 — Death of 
registered Vatandar— Representation — Eldest son or other near- 
est heir oj the deceased— Suit for declaration. See Heredi- 
tary Offices Act, 34 Bom. 101 
Insolvent's property at Shanghai — Property of insolvents at Shan- 
ghai vests in Official Assignee of the Insolvent Debtor's Cottr< at 
Bombay — Court can order insolvent at Shanghai to hand over 
property te Official Assignee in Bombay — Court can order com- 
mission to examine insolvent at Shanghai — Indian Insolvency 
Act (11 and 12 Viol* c. 21), s$. 7. 26 and 36.— See Insolvki^ot 
Act (Indian), 33 Bom. 462 

Land Acquisition Act (I of 1894)— issiafani Judge hearing a claim — 
Value of the claim under Rs. 6,000 Appeal lies to District 
Court and not to High Court- Practice and procedure— Bom- 
bay Civil Courts Act (XIV of 1869), s. I6. See Bombay Civil 

Courts Act, 33 Bom. 371 ... 

Land held as saranjam — Decision of the Inam Commissioner — 

" Finality— Suit for declaration of title and possession —Revenue 

Jurisdiction Act (X of 1876). 3. 4., sub s. (a)— Act XI of 186% 
See Revenue Jurisdiction Act, ‘c 4 Bom. 232 
Letters Patent, clauses 12 and U— Cause of action arising partly 

within jurisdiction- Further cause of action arising wholly 
outside jurisdiction— Joinder— Time of application.— kn appli. 

cation under clause 14 of the Letter Patent to join a further 
cause of action arising wholly outside the jurisdiction, can be 
made in a case in which leave to sue has to be obtained under 
clause 12; nor is there anything in clause 14 to show that this 
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appliaation mus^ be made before tihe plaint is filed. There is 
nothing to the prevent plaintiff making the application at any 
time before the hearing, but it would certainly be advisable (or 
him to make it at the time the plaint is presented. JOHN 

Georob Dobson v. The Krishna Mills, Ltd., (1910) 84 
Bom. 664 ... 817 

Pakki Adat Agency — Plaoe of performance of contract hy Pafcfci 
Adatya- Custom. K., a Bombay merohant, employed S- as his 
agent at Akola on the pakki adat system. On K.’s instmo- 
tions S. entered as his agent into certain contracts at Akola. 

On an agency account being taken, a sum of money was found 
to be due from S. to K. On K. suing (or this sum, S. pleaded 
that the High Court at Bombay had no iurisdiotion to hear 
the suit on the ground that no part of the cause of action bad 
arisen in Bombay, Ecldt in the case of Pakki adat agency 
primarily the place of payment is the plaoe where the consti- 
tuent resides, but payment shall be made in any other place of 
the constituent has chosen to give directions to that effect and 
that the High Court at Bombay had jurisdiction to try the suit. 

Per ChaNDAVARKAR, J. A pakki adatya's liability ceases 
when hard cash has come into the bands of his constituent. 
Kedarmal V. SuR'iJMAL. (1909) 33 Bom. 364 ^ ... 399 

Power of High Court to restrain by injunction a person from proofe- 
ding with a suit in the Sm ill Causes Court —The High Court 
of Bombay has inherent power to restrain by injunction 
a defendant in a suit filed iu the High Court from pro- 
ceeding in the Small Causes Court at Bombay with a suit 
filed by the defendant referring to the same matter to which 
the suit in the High Court relates ; or from filing further suits 
relating to the same subject matter pending the bearing of the 
High Court suit. Jairamdas v. Zamonlal (1906) 37 Bom. 

357. not followed. Dderam Kesaji u. Htderally, (1908) 

33 Bom. 469 395 

PToeiice— Presidency Small Cause Courts Act (Act XV of 1883), j. 

39— Suit co5ini3flbIfl by Small Caus«i Court brought in Eigh 
Court -t^on-joinder—Contract of sale made snhieot to rules of 
Rice Merchants' Assooiaiion—Rule ousting jurisdiction of Oofirl 
of law— Rule providing for fixing vaida rate of goods for pur- 
pose of asoertaining differences in case of non-fulfilment of con- 
tract— Suit by buyer for damages for non-dehvery^PUa tkoi 
no damages recoverable having regard to rats fixed ^AlUgation 
by plaintiff that rate fixed was not binding inasmuch as the 
rules were not observe i— Construction of rules— Principal and 
agent— Agent's porm to hind his prinoipal fo arbitration— 
Indian Contract Aci (IX of 1873), s, 93— Sale— render.— 

The Bombay Unite! Rice Merchants' Association was a com- 
mercial body of which most of the principal rice merchants in 
Bombay were members, Its rules were printed and oironlated 
and they prescribed a certain form of contract which was very 
generally used in Bombay. By these rules a Sub-Committee 
was nominated to decide all disputes which may arise 
as to contracts and do all other business relating to oon- 
traots. It was also provided that the '* exclusive authority" 
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Page 


to dooide all suoh dispuhes should be the said Sub-Committee 
and the Assooiation and that no party should be at liberty to 
go to Court with respect to any matter connected with such 
contracts except to enforce the decision of the Sub-Committee 
and the Association. It was further provided that the Sub- 
Committee should keep a record of the daily rates and on the 
last day of the wida should fix the vaida rata (i.e., the market 
rate of the day) on the basis of which differences should be 
calculated which became payable in oases in which contracts 
were not carried out. The plaintiffs who were rice merchants 
in Rangoon were nob members of the Association, bat they 
employed agents in Bombay, who were members, to purchase 
rice for them and on the 24th November 1906 these agents 
bought from the defendants 1340 bags of rice at Rs. 9 per bag 
deliverable at the vaida of Magshir Sud 1963 {i.e. from the 
18th November 1906 to 30th November 1906), The contract 
which was in the printed form framed under the rules as above- 
mentioned contained the following clause ; — " This contract is 
made subjeob to the rules of the Bombay United Rice 
Merchant’s Association. Bach party is bound bo act in accord- 
ance with the same.” For delivery at this vaida a large 
number of the members of the Association had made contracts 
of sale. The plaintiffs and a few others were purchasers and 
they were apprehensive that in settling the vaida rata the in- 
terests of the buyers would be disregarded in favour of those of 
the sellers. They accordingly wrote to the President of the 
Association calling upon him to see that no interesbad person 
was allowed to act on the Sub-Committee for fixing the vaida 
rate. In accordance with the practice a general meeting of the 
Association was held on the 30th November 1906 at which after 
discussion a special Sub-Gommitftea was appointed bo fix the 
rata consisting only of three persons one of whom was 
not a member of the standing Sub-Oommibbea and another 


of whom had large oontraots of sale due at this vaida. 
This Sub-Committee fixed the rate at Rs, 8-11-0 per bag. The 
Plainiiffs alleged that it should have been fixed at Rs. 9-2-0 or 
Bs. 9-4-0 per bag which was the real market^ rate of the day ; 
that the rate fixed was dishonestly fixed in the interest of 
sellers ; that the Sub-Committee was nob constituted according 
to the rules, two members of It being ineligible, one because he 
did not belong to the standing Sub-Committee and the other 
because he was interested in fixing a low rate, and they con- 
tended that for these reasons (in^er they were nob nound 

by the rate fixed. They had duly demanded delivery of the 
rioQ contracted for and the defendants Siv® delivery 

and the plaintiffs now sued for the difference between the 
contract price (Rs. 9) and the market price on ‘be 30lh Novem- 
ber 1906. The sum claimed as damages was less than Rs 1,000. 

The defendants pleaded- 1. That having regard to section 15 

of the Civil Procedure Code (Aot XIV of ^ 

of the Presidency Small Cause Courts Act (XV 

suit was not maintainable in the High Court. 2. That certain 
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alleged parfaners of the plaintiffs not being parties to the suit 
it should be dismissed for non- joinder. 3. That having regard 
to the rules of the Assooiation which provided a remedy in ease 
of disputes among its members and forbade their going to lawi 
the plaintiffs were preolued from suing at law at all events until 
they bad exhausted the remedies provided by the rules. 4. 
That the plaintiffs were bound by the vaida rate fixed by the 
Sub-Committee appointed by the Assooiation. Eeldt (1) That 
the High Court had jurisdiobion and that the suit should prooeed 
subject to the provisions as to costs contained in seotion 22 of 
the Presidency Small Cause Courts Act (XV of 1882), (2) That 
the alleged partnership was proved, but nevertheless the suit 
could not be dismissed for non-joinder. (3) That the plaintiffs 
were entitled to sue at law notwithstanding the provisions con- 
tained in the rules of the Assooiation requiring all disputes to 
be submitted for diolsion to the Assooiation and restricting the 
right of members to sue each other. (4) That at the meeting 
of the Assooiation held on the 30bh November 1906 the plain- 
tiffs (through their agents) had consented to the appointment 
of a Sub-Committee of three persons to fix the vaida rate and 
that they were therefore bound by the rate then fixed. Any 
stipulation that the award of an arbitrator shall be accepted as 
final restricts the rights of contracting parties to invoke the aid 
of the ordinary Courts and to that extent is void. The effect of 
seotion 28 of the Indian Contract Act (IX of 1872), seotion 21 of 
the Speoi6o Belief Act (I of 1877), read with the related seo- 
Dions of the Indian Arbitration Act (IX of 1899) and of the 
Civil Procedure Code dealing with arbitration is that a person 
may nob contract himself out of his right to have recourse to 
Courts of law but that in the event of any party having made a 
lawful agreement to refer a matter of difference to arbitration as 
a condition precedent to going to law about it, the Courts will 
recognise the agreement and give effect to it by staying procee- 
dings in the Courts. Muui TfiJSlNQ v SaN3i DbvrAJ. 
(1909) 34 Bom. 13 

Provincial Small Cause Courts Act (IX of 1887), ss. 16, 27, 32! 
sch. lit cZs. (2) and (3) Suit fox the reoovexy of ocrkiiii sum 
representing a share in the produce of tniffiopeablc pfopcrly— 
Cogruzance by the Court of Small CauH$~^Deeree final^Ap^ 
—A suit for the recovery of Rs. 12-11.6 representing plaintiff's 
share in the produce of immoveable property is a suit for 
money bad and received to the plaintiff’s use and Is oogniaable 
by the Court of Small Causes and the decree in suoh a suit Is 

Provincial Small Cause Courts 
Act (IX of 1887). Notwithstanding its finality an appeal was 

preferred to the District Court of Ahmedabad, which Court 
entertained the appeal and reversing the decree allowed Ihe 
plaintiff s claim. The defendant, thereupon, preferred a second 
appeal and at the hearing prayed that the second appeal might 
be treated as an application for revision under seotion 116 of 
S ° Pjooa^nre Code (Act V of 1908), on the ground that 
the District Court acted without iurisdiotion in entertai&ing 



1010 


Q2NBRAL INDEX 


Jurisdiction ~[Co7itd.). 

the appeal. The respondent! (niainbiff) 

nU-^T iu° appellanb (defendanb) had nob 

b second appeal to take the point. Held, that bhe Distriob CouJb 

ooairnnT!;i T ‘be parties 

could nob give it jurisdiobion. Ledgard v. Bull (1886) L. E 

(1887^1.^ E14^ f 00 V. Subramaniya Sastri 

(1887) L. B. 14 I A. 160, referred bo. Decree of the District 
Courb reversed and that of bhe first Courb restored Daulat- 

Hamir Mon, (1909) 34 

BesMution of conjugal ngUs— Valuation of olaim—Junsdioti'on 
oj ioe^nd Class Subordinate Judge to entertain the suit -Bombay 

(W/o/S'l ^^-Suits Valuaticnll 

34 Bom 236 ’ Eestiiution of Conjdgai. Eights, 

Small causes suit— Suit brought in the Court of the First Class Subor- 
amate Judge having small cause vowers— The Subordinate Judge 
on privilege leave— Charge of the Court in Joint Second Class 
i^ubordinate Judge who had no small cause powers— Begistering 

Wm «wu as a regular suit— Trial of the suit by the First Class 
subordinate Judge as a regular suit— Suit remains a small 
caw^.— A suit of the nature of a small cause was instituted in 
the Court of the First Class Subordinate Judge who had small 
oause powers. At the date of its institutiout he was on privilege 
leave and his Court was in the charge of the Joint Second Class 
oubordinate Judge who had no small cause powers. The suit 
was therefore registered as a regular suit. On his return from 
l^ve the First Class Subordinate Judge tried it as a regular suit. 
^0 question having arisen whether the suit was a small oause, 
Seldt that the First Class Subordinate Judge continued to be a 
Judge with Small Cause Court powers during his absenoe on 
leavOi and the entering of the suit in the file of regular suits 
could not take it away from the category of small causes nor 
could the fact that the Subordinate Judge tried the suit under 
his ordinary jurisdiction deprive it of its obaraoter as a small 
cause, Narayan Eavji V. Ganoaram Batanohand, (1909) 

33 Bom. 664 

Suit for declaration and consequential relief — Valuation— Court- 
fees Value of the relief stated in the plaint — Suits Valuation Act 
[yil of 1887), s. 8. See Suns Valuation Act, 33 Bom. 307. 
T^pn^s Pansare right — Bight to levy toll on exports of paddy from 
foreign territory — Such a right is nihandka under Hindu law — 
The right is immoveable property — Suit to enforce the right in 
British Courts. — The plaintiff sued to recover from the defen- 
dant a certain sum of money on account of toll leviable, under 
a grant from the Peshwas and known as the Tipnis Pansara 
right, on paddy exported from the territory of the Pant Saohiv 
to Pen, via Umber Kbind in British territory. The oause of 
action arose admittedly in foreign territory ; but it was con- 
tended the suit lay in the British Courts because the defendant 
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resided in British jurisdiction. Held, overruling the contention, 
that what the plaintiff claimed was an allowance granted by 
the Peshwa in permanence, and such an allowance, whether 
secured on land or not, being according to Hindu law, nthandha, 
was immoveable property. The CoUectot of T/wfict v. Hotfi 
Sitaram (1882) 6 Bom. 546, followed. Held, further, that this 
immoveable property was situate, in the eye of law, in a foreign 
state ; and that the British Court had no jurisdiction to try a 
suit for the determination of a tight to or interest in the pro- 
perty, when the right was denied. Keshav v. Vinayah (1897) 

23 Bom. 22 applied. The Courts in India have jurisdiction to 
try actions relating to such property where the persons against 
whom relief is sought are living within the jurisdiction, but 
that is upon the ground of a contract or some equity subsisting 
between the parties respecting immoveables situated out of the 

jurisdiction. Krishnaji v. Gajanan, (1909) 33 Bom. 373 ... 231 

Civil l^rocedure Code (Act V of 1908), s. ^i—Bombdy Civil Courts 
Act (XLV of 1869J, Part 7— -Suit cognizable and heard by the 
First Glass Subordinate Judge — Application to the Court of the 
District Judge for transfer — Transfer of the application to the 
Assistant Judge^Order of the issisfani Judge for transfer of the 
suit to the District Court — Jurisdiction* See OiviL ProordUBB 
Code, 34 Bom. 411 ... 720 

Jurisdiction of Civil Courts. 

Caste '-Trtistee of caste funds— Extent of right to inspect dooumenU 
—Demand and refusal— Junsdiction of Civil Courts tn costa- 
questions — Application of Indian Trusts Act (11 of 1882), ss. 6 
ond6 to creation of trusts of caste funds--Civil Procedure Code 
[Act 7 of 1908), 3. 151. See Trusts Act (II of 1882) Ss. 5 
AND 6, 84 Bom. 467 ... 766 

Jury, Trial by. 

Trial with the aid of assessors— Differenct in the mode of (ml— 

Accused if prejudiced can complant— Practice — Prooadura— Cri- 
minal Procedure Code (Act 7 of 1898). s. 269. See CRIMINAL 
Procedure Code, 33 Bom. 423 - ... 266 

Kamathis. 

ffindtt Law — MUahhara—Mayukha—Law governing Kamathis who 
live in Bombay— Succession— Anvadhey a Stridhan — Preference 
between husband and son born of adulterous inUrcourseShud^ 
ras— Forms of marriage- -Presumption as to form. See HINDU 
Law. 34 Bom. 553 ... 809 

Khatedar Inamdar's name entered as. 

Bombay Land Bevenuc Code (Bom. Act 7 of 1879), ss. 3 (ll) oad 
217 — Survey settlement introduced into Inam village — Par- 
manent tenant of thelnamdar before the seUlement — Inamdar's 
right to enhance rent. See Land Bevbnub Code (BoM. Act 
V of 1879), Ss. 3 (il) AND 217. 34 Bom. 686 ... 894 

Kurbart. 

Panohals — Sub-divisions of Shudra tribe — Inter-marriage Ufllid 
“Cttstofn as to illegality— Burden of proofs Hindu law* ^ 
Hindu Law, 83 Bom. 693 

loia 
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Compulsory acquisition of land — Compensation-Method of hypothe- 
tical development for fixing value of land to be acquired — Charges 
as to the costs of the speculator — Compensation based on sales of 
lands into suitable building sites, — The two methods employed in 
conjunction and producing the same result. — The metihod of hy- 
pobhetioal development) is open to the objeobion that it involves 
or presupposes the intermediation of a third person, called the 
speculator or exploiter, that is to say, a person ■who purchases 
the land wholesale from the claimant in order afterwards to 
sell it retail for building purposes. The value of the land 
to the owner is what must be regarded, and that is the 
price wihoh it will fetch if disposed of on most proEtable 
Wms. The owner is not to be deprived of the most advant- 
ageous way of selling his land by reason of the fact that it Is 
subject to immediate acquisition. If the sale of the land in build- 
ing sites is impossible except through the speculator, then, no 
doubt, allowance will have to be made for the profits, costs and 
other charges of the speculator. But the claimant is not to be 
debited with these expenses unless the introduotion of the 
speculator is a commercial necessity. And there is no necessary 
reason why the claimant should be driven to have recourse to the 
Speculator for a business which he can do for himself. When 
compensation is fixed on the general principle of a sale of the 
land split up into parcels suitable for building, it is not only 
neoessaty but inappropriate to make a special deduction on 
account of the small area marked off for the roadway. Where 
the method of hypothetical development is employed for assess- 
ing compensation in oonjunobion with the method of asoeibain- 
ing the present value of the land by reference to the prices rea- 
lised by the sale of neighbouring lands, and the consequence is 
that the two methods lead to very much the same result, it 
follows not only that that result is entitled to so much the greater 
degree of confidence but also that the method of hypothetical 
development is itself corroborated. In the method of arriving at 
a valuation of land by reference to prices realised by sales of 
neighbouring lands, it is plain that no evidence of former 
can be obtained which shall be precisely parallel in all its 
oiroumstanoes to the sale of the particular land in question. 
Differences small or great exist in various conditions, and what 
precise allowance should be made for these differences “ot a 
matter which can be reduced to any hard and fast rme, XRu 

tbes for the Improvement op the City of Bombay v, 
Kabsondas, (1908) 33 Bom, 28 

Land Acquicition Act (1 of 1894). 

Assistant Judge hearing a claim— Value of the 

Bs. 5, QOO— Appeal lies to District Court and not to Btgh 

Court— Jurisdtetion— Practice and 

Courts Act {XIV of 1869), sec. 16. See Bombay Civil. Coubtb 
Act, 33 Bom. 371 , « , “■ 

‘'Land"— Acquisition of outstanding interests tohere Governrnent owns 

. fee-simple. -Per Chandavarkar, J.-To acquire a land [So. 
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under the Land Aoaaisition Aot] is not necessarily the same thing 
as bo purchase the right of fee-simple to it, but means the purchase 
of such interests as clog the right of Government to use it for 
any purpose they like. The definition given bo the word "land** 

in section 3 (a) of the Act is not exhaustive The use of 

the inclusive verb "includes” shows that the legislature btend- 
ed to lump together in one single expression — viz. " land " — 
several things or particulars, such as the soil, the buildings on it, 
any charges on it, and other interests in it, all of which have a 
separate existence and are capable of being dealt with either in a 
mass or separately as the exigencies of each case arising under 
the Act may require. Per Batchelor , J.— Government are not 
debarred from acquiring and paying for the only outstanding 
interests merely because the Act, which primarily contemplates 
all interests as held outside Government, directs that the entire 
compensation, based upon the market value of the whole land, 
must be distributed among the claimants. In such oiroum- 
stanoes there is no insuperable objection to adopting the proce- 
dure to the case on the footing that the outstanding interests, 
which are the only things to be acquired, are the only things 

to be paid for. In the matter of the Land Acquisition 
Act— The Government op Bombay v. Esufali Salebbai, 
(1909) 34 Bom. 618 

S. IQ— Compensation— Mode of valuation when no receni jolei— 
Market value— Surveyor's opinions— Objections to Stirveyor’a 
reports— Determination of value of frontage land — Building 
frontage^ how deter mined-^Eelative value of back land avid 
fronto^Qe — Eypotheiical building schemst value of-— Value of 
whole landt how derived from value of part—Collector's award, 
—In oases where the valuation of land cannot be based on 
what the property was producing at the time of the notioe of 
acquisition, and where there have been no recent sales of the 
land to guide the Court, the market value must be determbed 
by sales of similar land in the neighbourhood. The owner b 
claiming compensation can seek to prove either what the pro* 
perty would fetch if sold in one block, or what is the present 
value if he plotted out the property and sold it b lots. Where 
no evidence has been adduced of sales in the neighbourhood of 
such a large block of land as the one under reference the evi- 
dence before the Court of sales of small pieces of land in the 
neighbourhood enables the Court to give an opinion r^ardbg 
the values of different portions of the block, and the value of 
the whole must be deduced from these. In addition to the 
evidence of sales the Court can be guided by the opbions of 
surveyors. It is necessary, however, to distinguish opbion 
from argument. The practice which has grown up b lefercnoes 
under the Land Acquisition Act, 1894, of surveyors makbg 
long reports and furnishing copies to the opposite side before* 
hand is open to grave objection. A surveyor's opinion by itself 
is good evidence. When determining the value of frontage 
'iani the depth is a question of supreme importance. What is a 
suitable depth must primarily depend on the oharader of tho 
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buildings in the locality. It cannot bo too clearly laid down 
that Under ordinary oircurastances the value of an income pro- 
duoing property depends on ibs inooina irrespective oE its oosbs ; 
and that capital when once invested in land and buildings* 
cannot be apportioned between them so as to give the market 
value of each. It cannot be taken a« a hard and fast rule 
that back land must bo worth half the frontage land. Per 
Quriam : — “ Evidence of hypothetical building schemes is 
irrelevant to the question of finding the market value of land. 
The belief that an hypothetical eoheme can be a guide to 
market values ascertained by other means is equally falaoious." 
The Court would be slow to differ from the Collector’s offer on 
a matter of a few rupees except for very strong reasons such as 
an error on a question of principle. In the matter op Karim 
Tar Mahombd. (1908) 33 Bom. 325 
o. 18 Oompensation—Valuation of residential property ^Elements 
^ be considered — Evidence hsfore Acquisition Officer — Practice , — 
The income of a property whether actual or imaginary is no 
doubt one of the recognised starting points for a valuation, but 
it is a mistake to think ^hat it is the only element bo be taken 
into consideration. In the case of residential property to endea- 
vour bo arrive at the market value solely on the basis of an 
hypothetical rent may work grave injustice to the owner. There 
are commodities wbioh may possess a value in the market not 
for the return they give on capital invested but for the advan- 
tages and enjoyment which accrue from their possession. 
Besidential property — in the sense of property whioh a pur- 
chaser wishes to acquire for his own residence — ^is such ' a 
commodity. The first question to determine is whether there 
ifl a demand, and if there is a demand the original cost is the 
most important element for oonsideration. It is the duty of 
legal practitioners attending before the Acquisition Officer to 
assist him in arriving at a valuation by putting before him all 
the information and materials at their disposal. In the 
matter of Land Acquisition Act. In the matter of 
Government and Sukhanand. (1909) 34 Bom. 486 
23 — “ Market value of land ” — Methods of assessing the market 
value^Correct methods laid down—Ciiy of Bombay Improve- 
ment Act {Bom, Act IV of 1898) — Valuation by Collecior^Ac- 
quisition of interest by claimant after Gollector's award Befer- 
enoes to ^the Tribunal of Appeal- — Consolidation of references. 

The Government of Bombay, acting on behalf of the Improve- 
ment Trustees, under the City of Bombay Improvement Act 
(Bombay Act IV of 1898), notified for acquisition nine parcels 
of land in December 1898. At the date of the notification, J. 
the owner of the parcels, was in unencumbered possession of only 
one of them ; and the remaining parcels were let on permanent 
leases as building sites. Between the dates of notification and 
acquisition, J. bought out the interests of the tenant in one of 
the parcels. The situation of the land was such that the whole 
plot consisting of the nine parcels was capable of forming a 
able quarry. The Collector in assessing compensation dealt with 

1015 


PAaE 


205 


768 



h 


I aBBSBAL I50BZ 

' r 

Land Acquisition Act (I of 1 894) ^(Contd.). Paoi 

all the parcels separately; and refused ooirspeusation on a quarry- 
ing basis. As regards the seven parcels, the avyard was arrived 
at on a rental basis. In all nine oases, references were claimed 
and made to the Tribunal of Appeal constituted under section 
48 of the City of Bombay Improvement Act (Bombay Act IV of 
4803). After the Collector had made his award and before the 
i^eferenoes were heard, J. bought out the tenants* rights in the 
Seven parcels. J. next applied to the Tribunal of Appeal for 
consolidation of the references into one ; this was' allowed. The 
Tribunal of Appeal allowed J.*s claim for compensation for the 
whole land on a quarrying basis. On appeal, it was objeoted 
that the consolidation was wrongly allowed for J. was thereby 
permitted to advance a claim— namely the claim bo the quarry- 
ing value— which otherwise he would not have been able to 
make. Eeldt that the consolidation was rightly allowed and 
had not the effeot which was contended for. It was not by 
reason of the consolidation of referenoes that J. was enabled 
to put forward what might be called the quarrying claim : that 
claim was already before the Collector and the Tribunal, and, 
whether good or bad, had to be decided on quite other grounds 
than the arbitrary division of the land made by the Collector. 

Held, further, that oompensation should not be assessed on a 
quarriable basis, for the land was never a marketable quarry at 
the material time, and did not become so bill after the Collector 
had made his award. Per BATCHEbOR, J. For the purposes 
of ascertaining the market value of land under section 23 of the 
Land Acquisition Act (I of 1894), the Court must proceed upon 
the assumption that it is ihe partionlar piece of land in question 
that has to be valued including all interests in it. Collector of 
Belgaum v. Bhimrao (190S) 10 Bom. L. R. 657. followed. The 
method contemplated by the Land Aoquisition Act (I of 1894) 
for assessing oompensation is that of ascertaining first the 
market value of the land as if all separate interests combined to 
sell; and then of apportioning that value among the persons 
interested. The "market value of the land** means the price 
which would be obtainable in the market for a concrete parcel 
of land with its particular advantages and its particular draw- 
backs, both advantages and drawbacks being estimated rather 
with reference bo oommeroial value than with reference to iny 
abstract legal rights. Per Heaton. J. Taking tl^e scope of 
the Land Aoquisition Act (I of 1894) and its words, it seems 
that in ascertaining oompensation for land taken up neither the 
method of valuing each interest in it separately nor the method 
of valuing the land as a whole and then apportioning to each 
person interested the share to which he is entitled, is excluded. 
What is intended is a fair and reasonable estimate of the 
oompensation to bo awarded : and this is to be anived at by 
taking into consideration certain specified matters and excluding 
from consideration others. The Act seems to leave a great deal 
to the discretion of the Collector and the Court, and amongst 
othM matters, to leave it to their discretion to ascertain the 
market value of the land by either of the two methods. This 
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opinion 3o0s nofi conflinfe wifih wh'^ti was deoidejl in Collector of 
Beloaum v. Bhimrao (1908) 10 Bom. u. H f^57, BOMBAY IM- 

I j e Tkost V, TalbhoT (1909) 33 Bom. 483 

Land for Agrriculfural Purposes, 

Oovernment as^ASftm^-nt on lan^. — Lan^ appropriated for agricvltn^al 
purposes — Special u^er of land by siachina thereon timber in 
fair season — OonstruHion of Statute — Bomhay Land Rev'nue 
Code (Bom. Act V of 1^79), s, 48. See Bombay Land Ee- 
venue CmDR. 34 Bom 939 

Revenue Code fBom. Acl V of 1879). 

S<. 3 (11) and 217 — Survey settlement introduced into Inam village 
Inamdar*s name entered as Khaleda? — -Permanent tenant of 
the Inamdar before the settlement — Tnamdnr*s right to enhance 
rent. — Sec*:irm 2l7 of lihe Bombay Land Eevenue Code (Bom. 
Aofj V of 1879) is not re^^trioted in its apnlioation to registered 
ooonpants only : it invests “ the holders of all lands *’ in aliena- 
ted villages with the same rights and imposes npon them the 
same responsibilities in respeot of the lands in their ooonpa^ion 
that oooupanbs in unalienated villages have. The term "holder*’ 
as de'^ned in class 11. section 3 of the Land Eevenne Code, is 
wide enough to include even a tenant who has entered into 
possession under an occupant. Nanabhai Bajibhai v. The 

- ColIiEOtot? op Katra. (1910) 34 Bom. 686 

Kamathis in Bombay. 

Hindu Law — Mitalcshara — Mayukha — KamathisSuceession — ■ 
Anvadheya Siridhan — Prefe^en''e between husband and son born 
of adulterous intercourse — SliMdfras — Forms of marriage — Pr«- 

Lease Hindu Law, 34 Bom. 553 

Lease unregistered when admissible in evidence — Conduct of parties 
to lease — ” Collateral purpose Transfer of Property Act (TV 
0/1882), 3 . 107 — Lien— Charge — Assignment. — Where a lease 
which requires registration is not registered it cannot be put 
in evidence. Bat if the parties to it have acted upon its terms, 
whatever they were, or if a certain course of conduct has been 
pursued by either party which in point of fact constitutes the 
relation of landlord and tenant between them, and if in pursu- 
ance of that relation one party has paid oarfiain moneys from 
time to time to another as a deposit to secure the performance by 
the former of the covenants and conditions of the lease, then a 
person suing to recover the monev so deposited may give the 
lease in evidence for the pnrco'^e of proving his right to recover 
the deposit. Such admission of the lease would not contravene 
the provisions of the Registration Act, because it would in that 
case be put in evidence not for the purpose of affecting any in?- 
uioveable property but for a collateral purpose, i.e.. for the pur- 
pose of proving a money debt arising from the conduct of the 
parties. Pullbrook v. Lawes (1876) 1 Q. B. D. 984, referred 

to. Section 107 of the Transfer cf Property Act does not say 
that if the parties without any such instrument [t.e., a lease) 
<M)Dduot themselves towards each other as if they were landlord 
and tenant) and moneys pass from’ one to the other in pursuance 
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of bhab oonduob upon bhe underctandinfi b^ab lb would be repaid 
in a oerbain evenb, bhere shall be no rlghb bo recover bhab money* 
In such a case the rij^hb bo recover arises nob upon bhe lease 
beoausfl aooorduig bo law no lease exisbs. bnb upon an independ* 
enb equiby arising from bhe oondnob of bhe parbies and founded 
upon bhe law of esbopnel. Corni<ih v. Ahington fl859^ 4 H. & 
N. 549, referred bo. The mere faob bhab parbies have described 
a bransaobion as a *' lien '* or " charge *’ oannob deprive ib of ibs 
real nabure if in subsbanoe bhe bransaobion was in bhe firsb in- 
sbanoe an assignmenb. Where a nredibor purporbs bo oreabe a 
lien or charge on bhe debb due to him in favour of another per- 
son bhe words lien or charge have no meaning, exoepbas giving 
bhe latter a right to recover the debt from the debtor. The 
bransaotion is in reality one whereby the owner of what in 
English law is called a cho^e in action transfers it to another. 

Ardesih Brjonji V. Sted SlBDAR ALT Khan. (1909) 33 
Bom. 610 

Mortgage with vossmion —Leaae to mortgaaor-^Death of the mort- 
gagee and hh surviving undivided hr other— fitter entitUd as 
heir — Po^sesHon and managemBnt ht mortganees widow —Pav- 
ment of the rent bu the tenant in good faith to mortgagee's 
widowSuithy sister fo^ recor>ery o/ r^nt— isijpnmenf by lessor 

ttui nece<t<iarv ^Transfer of Promrtu Act (/V of 1882), 3.50. 
See Transper op Property Act. ^3 Bom. 96 

Salt pans— Lease under a license, from CoVector— Lessee not to sub- 
let loiihout Collector s permission — ^uh^le.ase hy the lessee svith* 
out 'such permission — Deposit hy suh-Jessee with Hl'cal 

contract Suit hy suh-Usses to recover deposit oannoi He — Salt 

Act [Bom. Act II of 1890). Ss. 11 and 47. Bee Salt Act. 83 
Bom. 636 

Leave to appeal to Privy Council. 

Jointer of charges-Criminal Procedure Code (iof 7 of 1898). st.238 

234. 235, 236, 237 and 239 — Practice. See CRIMINAL Pro- 
cedure Code, 33 Bom. 221 

Legal Practitioners. Duty of. 

Land Aequisitioii Act (I of 1894) — Compansaiton — Valuation's of 
yesidential property — Elements to he considered — Evidencebe- 
fore Acq7f,isiiion Officer — Practice. — Ib is bhe duby of legal 
praobibioners abbending before the Acquisition Officer bo assisb 
him in arriving ab a valuation by pubbing before him all the in- 
formation and maberials ab bheir disnosal. See LAND ACQUISI- 
TION Act, (T op 1894). 34 Bom. 486 

Representative. 

Ci vil Procf^ure Code (^o{ XIV of m’l), Ss. 944, 252, ^il~Daem 
‘Xecufian Death of jstdgment-dehtor — Legal rAi)r«e»<- 
attves of the. fudgynent-deHor brought on record -Legal repre- 
sentatives should put forward their claim under s. 244— They 

cannot raise the defence in a separate suit for possession by 
^Gtw^purchaser— Auction-purchaser not a stranaer. See 

CoDU, (ActXIVop1882),Ss.244. 262. 

o^7i:34 Bom. 646 
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Letseei Liability of. 

City of Bombay Municipal Act (Bom. moI III of 1888), s. 306— 
Municipal Gommisstoner— Notice, disobedience of— ^Private 
streets— Levelling and draining of— Liability of owners of seve- 
ral premises— Owners of building sites— buildings constructed 
by lessees on the sites — Premises, what are— Construction of 
statutes. See Bombay MoNioiPAti Aor (Bom Act III op 
1888), s. 305, 34 Bom. 593 
Letters Patent, els. 12 and 14. 

Cause of action arising partly within jurisdiction— Further cause of 
action arising wholly outside jurisdiction — Joinder — Time of 
application . — An application under clause 14 of the Letters 
Patent to join a further oausB of aoMon arising wholly outsldo 
the jurisdiotioD, can ba made in a case in whioh leave to sue 

has to be obtained under clause 12 ; nor is there anything in 
clause 14 to show that this application must be made before 
the plaint is filed. There is nothing to prevent the plaintiff 
making the application at any time before the hearingi but it 
would certainly be advisable for him to make it at the time 
the plaint is presented. Joaw Geokgb DobsjH t>. The 
Krishna Mills, Ltd. (1910) 34 Bom. 564 
Letters Patent.il 865, cl. 15. 

Order of Judge refusing to decide whether arbitrators are going beyond 
scope of their authority — Judgment — Appeal — Construction of 
submission to arbitration. — An order of a Judge dismissing a 
petition to revoke a submission to arbitration on the ground 
that the arbitrators are going beyond the scope of the reference 
is a judgment within the meaning of clause 15 of the Letters 
Patent and as such is appealable. Such an order compels a 
party to submit to the jurisdiction of arbitrators though he com- 
plains that no such junsdiofeion exists. It decides a question 
of right, namely, whether or not he is by the terms of reference 
to arbitration deprived of his right at common law to have the 
dispute decided in the ordinary way in a Court of law. It goes 
to jurisdiction and is not passed as an exercise of discretion. 
Atlas Assurance Company, Limited v . Ahmbdbhoy Habib- 
, . bhoy, (1908) 34 Bom. 1 

Licente. 

Salt pans — Lease under a license from Collector — Lessee not to sublet 
without Collector's permission — Sub-lease by the lessee without 
such permission — Deposit by sub-lessee with lessee Illegal con- 
tract — Suit by sub-lessee to recover deposit cannot he Salt Act 
(Bom. Act 11 of 1890), ss. 11 and 47. Sea Salt Act, 33 Bom. 
636 ••• 

I7i« hy Railway Company of its premises for storing timber License 
from the Municipal Commissioner for the use not necessary— 
City of Bombay Municipal Act (Bom. Act 111 of 1888), s. 394 
— Indian Railways Act (IX of l890)i s. 7. See Railways 
A ci, 34 Bom. 252 

Charge — Assignment — Transfer of Property Act (IF of 1832), s. 107 
—The mere faoli tbab parties have described a transaction 
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» • 

ab a ".lien ” or “ohargd' oanaob deprive ih of ibs real nabure, 
if in subsbaaoe bhe bransaobion was in bha firsb instance 
an aSBignmanb. Where a creditor purports to oreabe a lien or 
charge on bha debt due bo him iu favour of another person the 
words Hen or charge have no meaning, except as giving the 
latter a right bo reoover bhe debt from the debtor, ArdksIR 
Bejonji V. Syed Sirdar Ali Kuan, (1908) 33 Bom. 6i0 ... 383 

Ven'lors hen /or unpaid purchase-money— Sale-deed containing 

acknowledgment of receipt of consideration-money in full -Mort- 
gagee laking the mortgage without notic>e of unpaid purchase- 
money —Estoppel— Evidence Act (I of 1372), s. 115— Trons/er 
of property Act [IV of 1882), s. 55, ci. (4) ( 6 ), cl, ( 6 ). See 
TANbFj R OF Property Act, 33 Bom 53 ... 34 

Praetice—Dissolution of partnership— Assets in the hands of receive 
—Judgment-creditor— Charging order— Solicitor s lien for costs. 

See SoLiciTOiVsLlKN POR costs. 34 Bom. 494 ... 76G 

Limitation. 

Bhagdari Act [Bom. Act 7 of 1862), s. 3 -Bhag — Unrecognised sub- 
division of a bhag —Alienation -Suit to set aside the alienation, 

— Possession acquired under an alienation made in oonbravenbion 
of section 3 of bhe Bhagdari Act (Bombay Act V of 1862) can 
become adverse so as bo bar a suit for recovery by bhe indivi- 
dual alienor or his represefcatives in interest. The Bhagdari Act 
(Bombay Act V of 1862) oocbains nothing which by express 
provision or necessary implication abrogates the law of limita- 
tion in favour of a private person. Dala v. Parag (1902) 4 Bom. 

L. R. 797 and Jethabhai v. Naihabhai (1904) 23 Bom. 399, dis- 
tinguished. Adam Umar v, B^pd Bawaji, (1908) 33 Bom. 

116 ... 73 

Civil Prooedure Code (Act [XIV of 1832), ss. 43 and 60— Trans/ir 
of Property Act (IF of 1882), s. 90 -Suit to recover mortgage^ 
debt by sale of mortgaged and unkypothecated property— Decree 
against mortgaged property alone— Sale — AmeunJ realised net 
sufficient — Application for supplemental decree to recover balance 
by sale of other property— Putting forward allegations at a late 
stage. See Transfer of Property Act (IV of 1883}, r 90, 

34 Bom. 540 ... 801 

Act (XV of 1877). 

Ss, 6 and 7 — Application to file an appeal tn forma pauperis— Delay 
in making the application— Minor appficanf— Bxciisa 0 / delay 
—Probate - Grant of probaie— QwesUon of title noi affected by 
the grant —Eos judicata— Civil Procedure Coda (ici V of 1S08), 
s. 11,— A suit filed in/orrna pauperis was deoid^ on the 10th 
February 1908. An application for leave to appeal ’\n forma 
pauperis was presented to the High Court on the 13th April 
1908; but as it was beyond time it was rejected. On an appli- 
cation to excuse the delay, it was excused on the ground that 
bhe applicant having boon a minor, section 7 of the Limitation 
Act, lb77, applied. At the hearing, it was objected that the 
application for pt'rmission bo appeal in /orwa paupdfii must be 
treated as an appeal, and that section 5, and not seotion 7 of 
the Limitation Aoti applied to it. field, overruling the ocm* 
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bention, bhab whabher the applioabion was breabad as fallinc 

t Limitation Aob. 

1877, bha result was the same. If ib fell under seohion 5, as 

' L I • ^ J « second paragraph of fehab section, 

whioh applied bo appeals, bha Court had jurisdiction bo exouse 

delay, after the period of limitation prescribed for the pre- 
sentation of an appeal had expired. If, on the other hand, 

lb be treated as an applioabion and fell under seotion 7 of the 

Liinibabion Aob, ib was clearly within time and there was no 
need of esousing delay because bha seobion provided bhab a 
minor oould apply after he had abbained bhe age of majority 
within a certain period. The probate is conclusive only as bo 
bhe appointment of executors and bhe vailidity and the contents 
of bhe will ; and on bho applioabion for probaba ib is not bhe pro- 
vince of bhe Court to go into bhe question of title with reference 
to the property of which the will purports bo dispose, or bhe 
validity of such disposition. Chimaman Vyankatrao v. 
Ramchandha VYA^KA'iRAO. (l9i0) 34 Bom.589 
S. 8, sch, II, art. 179, expL 1— Limitation Act JX oj 1908) sec. 7— 
Miner decree^holders — Applications for execution hy Quardian — 
Attainment of majority by one decree-holder — Apptioation by 
guardian takes ejfect in favour of all— Eight of ike major decree- 
holder to give discharge to the judgment-debtor in respect of the 
judgment- debt. — Two minor sisters, who were born in cbe years 
1881 and 1887, obtained a decree agdinsb the defendants in May 
190J, The minor decree-holders were represented by a guardian 
appointed by bha Court. The said decree was oonhrmed by the 
High Court in appeal in March 1901. Subsequently the 
guardian presented applications for the execution of the decree 
in 1904, 1905 and 1906, and while the last application was 
pending the guardian died. Thereupon bhe decree-holders 
presented an application for execution as majors in 1908. The 
defendants contended that as the elder decree-holder had attain- 
ed majority, the application by the guardian was, as bo her, un- 
aubhorized and the execution of bhe decree was barred as againsb 
her. It was further contended that as bhe elder decree-holder 
oould from the bime of her abtainicg majority make an applica- 
tion and give a good discharge bo the judgment-debtor for the 
deorbal-debt without bhe. concurrence of bhe minor, time had, 
thereefore run againsb both under’seotion 8 of the Limitation 
Aob (XV o£ 1877) or section 7 of the Limitation Aot (IX of 
1908). Seld that by reason of the first explanation of arbiole 
179 of bhe Limitation Aot (XV of 1877) an application made by 
a representative of one of joint decree-holders takes effect in 
favour of all. Therefore, though bhe elder decree-holder had 
attained majority, bhe applications made by the guardian as the 
next friend of the minor deoree-boider took effect in favour of 
both, — Held, further, that the contention under seotion 8 of bha 
Limitation Aob of 1877 or section 7 of the Limitation Aot of 1908 
was inconsistent with bhe decisions in Qovindram v. Tatia 
(1896) 20 Bom. 383 and Zamir Hasan v. Sundar (1899) 22 All. 
199, the applicability of which had not ceased owing to any 
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ohaage in the words of seobion 7 of the Limibabion Aob of 1908. 
MANOdANu PanaCHANu V. Kesari, (19 lO) 34 Bora. 672 885 

S$. 22t 2S—Ozvil Procedure Code (Act XlV of 1882), sec. 31— Cwl 
Procedure Code Uci V of 1908), Order I, Buie d^Lands attach- 
ed to vatan — Joint owners— Lease — Lease good till the death of 
the surviving joint owner — Gordon SottltTnent of 1864 — Suit by 
representatives of one joint owner to recover possession — Bepre- 
sentatives of the other joint owner joined as co-defendants with 
the representatives of the lessee— Plaintiff’s claim allowed to 
the extent of their share— Appeal by plaintiff s and co-defen- 
dants claiming their share— Limitation — Treatment of ^co- 
defendants as co-plainttffs— Amendment of plaint and decree , — 
Getbaia lands abbaohod bo a vaban belonged jointly bo bwo 
brothers V and D. In the year 1872 the lands were leb by V. 
under a perpetual lease whioh was attested by D. D. predeoeas- 
Qd V. In the year 1905 wibhm twelve years from the death of 
V., his representatives brought a euib for the recovery of the 
lands leb by V. They sought to recover the entire lands on the 
ground of eldership. The suit was brought against defendants 
la, 16, and lo as the heirs of the mortgagee of the lessee (the 
original 1st defendant), against defendants 2 and 3 as the heirs 
of the lessee and against defdudants 4 and 5 as the heirs of D. 

The heirs of defendant 1 and defendants 2 and 3 defended the 
suit on the ground, inter aha, of limitation, the suit not having 
been brought within twelve years from the date of the lease. 
Defendants 4 and 6 did not contest the plaintiffs’ claim. The 
6rftt Court allowed the plaintiff's claim to the extent of their 
share, namely, a moiety on the ground that bhtiir claim to that 
extent was not time-barred. On appeal by the plaintiffs and 
defendants 4 and 5 the latter of whom in appeal claimed their 
share, namely, the other moiety, the appellate Court awarded 
the other moiety to defendants 4 and 5. On second appeal 
by the heirs of the mortgagee. Held, afBiming the deotee, 
that the whole claim was within time, A Vatandai is 
entitled to alienate vatan lands (or the term oi his natural life 
and his children although not separate in interest from him 
have no right to object to such alienation until after his death. 
Where a lease of vatan property is effected by one joint owner 
with the consent of the other Joint owner, the time for the 
recovery of the vatan property from the lessee runs from the 
date of the death of the survivor of the joint lessors. Delen- 
dants 4 and 5 having sought bo recover in appeal their share 
which they had nob asked for in the first Court. Held, allowing 
their claim that they being parties bo the suit instituted within 
the twelve years during whioh their right to a share in the vatan 
property could bo efieotuaily determined, the Court must deal 
with the matter in controversy so far as legards the rights and 
interests of the parties actually brought bolore it by the insti- 
tution of the suit. A party transferred to the side of the plain- 
tiff from the side of the defendant is not a new plaintiff to 
whom the provisions of section of the Limitat.on Aot ULV 
of 1877) apply, tfagendrabala Dcbya v. Tarapoda Achorjec 
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(1908) 35 Cal. oonourred in. Plaint and 
lower appellate Court amended by entering 
and 5 as 00 plaintiffs. Narsinh v. Vaman 
(1909) 34 Bom. 91 

8ch, Tl, Art. 120 — Hindu Law — Sudras — Mitahshara— 

—Illegitimate Son— Vatan— Suit by reversioner for declaration 

as nearest heir — Widow of the last male holder — Vested right. 

AmongsU Sudra? governed by the Mitakshara an illegitiimate son 
oannob inherit vatan collaterally in preference to legitimate 
heirs. The right to sue for a declaration of heirship to a vatan 
does not accrue until the death of the widow of the last male 
holder of the vatan, the widow having a vested interest in it as 
the nearest hair. Ravji valad Mahadu v. Sakoji Valad 
KaLOJr, (1909) 34 Bom. 321 

Sch. IT, Art. lVl—9uit by a Mahomedan daughter to recover her share 

tn her deceased father's property— Limitation.— krbiole 127, 

Schedule II of the Limitation Act (XV of 1877) applies to a 

suit hy the daughter of a deceased Mahomedan to recover her 

^are in his property. Sayad Gulam Hussein v. Bibi Anvarnisa, 

P. J. 1885, p. 170, followed. Boo Fatma v Boo GhisanboOi 
(1909) 33 Bom. 719 * 

Sch. 11, Arts.131, 62--Cas7i allowance-Tastik-^Arrears of cash allow- 

anc^e suit to re/jou^r.— The plaintiiff. fihe manager of the lietnple 
of Shri Laxmi Narayan Dev ati Hulekal. sued fco recover from 
the defendant'^, the managers of the temple of Shri Madhu- 
keshwar at Banawasi, a sum of Rs. 96 as arrears of a cash 
allowance (tastik) which the former was entitled to receive 
from the property of the latter. The defendants admitted the 
title of the plaintiff to the allowance, but pleaded limitation 
as to the arrears for two out of the six years. The lower Courts 
applied article 131 of the Limitation Act, 1877, and allowed the 
whole of the claim. On appeal. Held, that the claim was pro- 
perly allowed. A cash allowance of tbe nature as in the present 
case is, according to Hindu law, nibandha or immoveable pro- 
perty ; where it is annually payable, the right to payment gives 
to the person entitled a periodically recurring right as against 
the person liable to pay. The right to any amount which has 
become payable stands as to such person on the same footing as 
the aggregate of rights to amounts which are to become payable 
and which have become actually due. But where there are more 
than one person entitled to tbe payment as co-sharer and the 
payment is made to one of them by the person liable to pay, the 
00 -sharer receiving the amount holds it, minus bis share, on be- 
half of the rest as money had and received for their use, though 
as to him with reference to the aggregate of rights, it is nibandha 
or immoveable property, in the nature of a periodically recurring 
right. The important question is, who is the person sued and 
what is it that is sued for ? If what is sued for is tbe establish- 
ment of a title to the right itself, then article 131 applies, 
whether the defendant is the person originally liable to pay or 
is a co-sbarer who has received payment from that person. If, 
on the other hand, what is sued for is the amount of arrears, 
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which has becomo aotraally payable to the plaintiff, then there 
is a distinction between the person orisinally liable to pey and 
a oo-ciharer of the plaintiff, who has actually received payment 
from that person. Article 131 applies in that case to the person 
originally liable to pay and article 62 applies to the co-sharer 
who has received the payment. Sakhar\M Hart v. Laxmi- 
PRIYA Ttrtha Swami, (1910) 34 Bom. 349 ... 681 

Art 178 — Hindu Law — Mitahhara — Liahilitv of sons to pay 
fathers debt— Money decree— Appeal by some of the parties to a 
decree —Decree in appeal final— J^^xecution— Civil Procedure 
Code {Act XTV of 1882). secs. 234, 244, 252. See Hindu Law. 

33 Bom, 39 ... 36 

Art 179 — Decree— Execution— Exec^ition made conditional upon 
payment of Court fees — Application for exec^ition witliont 
payment — Dismissal — Second application payment— 
Application made in accordance with law.— A. decree was 
passed on the 30bh June 1900 whereby partition of 
immoveable property was ordered ; but the execution of the 
decree was made conditional on the payment of the proper 
Court-fees, On the 29nh June 1903 an application to execute 
the decree was made, but it was dismisped and it was not ac- 
companied by payment. A second application to execute the 
decree was presented on the 27th June 1^06 ; it was accompani- 
ed by payment. The lower Courts dUmisped it on the ground 
that it was time-barred inasmuch as the first application made 
in 1903 was nob one in accordance with law as required by 
article 17^^ of schedule II to the Limitation Act, 1877, Heldt 
that the fir^t application was made in accordance with law, for, 
upon that application, it was competent for the Court to order 
that the execution should begin on the Court-fees being paid 
within a certain date. Heldt further, that the second application 
was within time. Per curiam : — An application for execution 
of a decree to be in accordance with law mu^t ask for something 
within the decree and not outside it. NaTHUBHAi KaSANDA8 

V Pranjivan Lalchand. (1909) 34 Bom. 189 ... 580 

Art. 179, cl. A — Decree — Rx^cutton— of ei-YJiiiion— 
Application for execution presented by assignee of decree-holder — 
Dismissal of the application for non~produHion of assignment 
deed,.— A decree was passed on the l‘2th October 1894 and an 
application to execute it was made by the decree-holder 
on the 16bh August 1807. The process fee not having 
been paid the applioAtlon was struck off. The second appli- 
cation to execute the decree was presented on the 16th 
August 1900 by the assignee of the decree-holder ; but as he 
did not produce the as^ignmont the av^plioabion was struck 
off on th 0 27uh (October 1900. The third appliontlon was pre- 
sented by a mukhtyar of the assignee on the 11th August 1903; 
but as neither the assigument nor the uiukHtVfirnuma was 
produced it was struck off on the 9f.h October 1903. The 
mukhiyar presented a fourth appHoatiou on the 19th December 
1906. A notice was issued to the judgment-debtor under 
section 248 of the Civil Procedure Code (Act XIV of 1893) and 
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bbo appHoation was disposed of, the deoree-holder agreeing fco 
aooapfc a P^y^ent of Rs. 45 from bha judgmenb dabbor On bhe 

was fi?ed applioabion bo e.eoabe bhe d^ree 

rnnlinavA Go«fbs holding bhab bha second and bhird 

applioabions could nob be regarded as applioabions for exeoubion 

applioabion as 

oabion . r "bab bha presenb appli- 

8q Muhimmad FaisuUah (1890) 13 All. 

So9) 

—(IX of 1908.— 

within ntrin^^ accounts — Specific assets realised 

aooounbfind a suib tor general parbnership 

bivelv apaincb * be allowed bo prooeed spaoula' 

been realtsad K Parbnership asseb which may have 

nadod of defendanb afber dlssolubion and wibhin bha 

(18821 6 Rnm Vqq Burjorji 

waSaa vT. ' ^'®‘j,°g"isbed Ahmed Sudeman u. Bhag- 
Lunatic, ® Visbam and Co. (1909) 34 Bom. 515 

« ^“»“<*«-P«»-30MaZ Uahility of guardian to 
T^Bom unnecessary appeal-^Costs. See Costs, 

Mahomedan Law. 

Acknowledgment of son— Illegitimate son-Zina-Son hy adul- 
terous intercourse cannot he legitimised.— Mahomedan 
ijaw a person can acknowledge a child as a son. when there is no 
proof of the latter’s legitimafie or illegitimate birth and his 
patiernity is unknown in the sense that no specific person is 
snown to have been bis father. It is not permissible to 
acknowledge a child born of zina (i.e. fornication, adultery or 
noest) Muhammad Allahadad S.han v. Muhammad Ismail 
^han (1888) 10 All. 989, followed. — Mardansaheb v, Eaja- 
(1909) 34 Bom. Ill 

yydfcf— Gift— Essential elements for validity — Power of revocation 
General principles — Vested remainders —In 1902 a Shia Mabo- 
“edan by deed conveyed certain immoveable property to himself 
and other trustees for himself for life and after his death for the 
payment of annuities to his widow and daughter and the balance 
to certain charities. Further clauses provided that on the 
death of his widow her annuity was to go to certain other 
charities and that on the death of his daughter a lump sum was 
to be given to her son. A further proviso reserved power to 
the settlor at any time to revoke all or any of the above trusts. 

In 1908 he revoked the trust, and executed a mortgage of the 
property. In 1909 he died and receivers of his estate were 
appointed. His daughter then filed a suit for a declaration 
inter alia that the revocation and subsequent mortgage were 
invalid, and that the original trusts still subsisted. Heldt that 
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the oonveyanoe in 1902 was invalid. Looked ab from khe 
-band-poink of bhe Mahomedan lawgiver, a privabe brush would 
be no more bhan a privabe gifb inter vivos bhrough bhe medium 
of bhe bhird party, and therefore subjeob to all the conditions 
of a valid gift, bub guare whether private trusts were known 
to Mahomedan law. Banoo B’gv.m v. Amir Abed AU (1907) 32 
Bom. 172, discussed and distinguished. JainaBAI v. B. D. 

Sethna, (1910) 34 Bom. 604 

Mahomedan, Suit by. , c- 

Limitation Act {XV of 1877), sch. II, art. 127, See 

Act, 33 Bom. 719 

Maintenance. . , 7 . 

Eindu widow -Widow having her husband's property tnher hands 

—The property sufficient to maintain her for some yearsSuit 
for declaration and for arrears of maintenance— 'Premature suil.. 
—The plaintiff, a Hinda widow, filed a suit bo recover arrears of 
mainbenanoa and bo obtain a declaration of her right to main- 
benanoe. At bhe time bhe suit was brought, she was found to 
be in possession of a fund belonging bo her husband’s family 
estate, which sum was sufficient to provide for her maintenance 
for five years at the rate allowed by bhe lower Court. Beldt 
that no cause of action had accrued to the plaintiff. Ah the 
, date when the suit was brouebt, the Court was not in a posi- 
tion bo forecast events or to anticipate bhe position of affairs 
five years later. DattATRaya WaMAN v. RukhMABAI, 

(1908) 33 Bom. 60 

Eindu Law— Maintenance allowed by xoill of husband to wife-- 
Dnehastiiy of wife after husband's death— Maintenance not 
affected - Widow — Oncha\tity — Starvijxg niatntsnoncs.— A 
Hindu wi{^ow was entitled to maintenance at bhe rate of Rs. 24 
a year under her husband's will. After bhe husband’s death, 
the widow led for some time an unohasba life and gave birth to 
a child ; but since then she remained ohasha. She sued bo 
recover mainbenanoa allowed to her under her husband’s will. 
Ib was contended in reply that bhe plaintiff, on account of the 
unchaste life which she had led for some time after her hus- 
band’s death, had forfeited her right even to bare or starving 
maintenance. EeUL negativing the oontentions, that though 
the annuity was granted by the will as ** maintenanoe** that 
word could nob be understood as imposing any condition or 
restriction so as to out down or extinguish the right to Rs. 24 a 
year given by the will. The rule that the will of a Hindu 
must bo construed with due regard to Hindu habits and 
notions aiiplies only where there is ambiguity. Caution 
must be used in applying that rule and it must be adopt- 
ed only where a suggested construction of doubtful lan- 
guage leads to manifest absurdity or hardship, The gene- 
ral rule to be gathered from the texts Is that a Hindu wife 
cannot bo absolutely abandoned by her husband. If she is 
living an unohasbe life, he is bound to keep her in the house 
under restraint and provide her with food and raiment just 
sufficient to support life ; she is not entitled to any other right 
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If, however, she repents, returns to purity and performs expia- 
tory rights, she becomes entitled to all oonjugal and social rights, 
unless her adultery was with a man o£ a lower casta, in which 
case, after expiation, she can claim no more than bare main- 
tenance and residence. Honamma v. Timannabhat (1877) 1 
Bom. 559 ; Valu v. Qanga (1882) 7 Bom. 8i and Vishnu 
Shambhog v. Manjamma (1884) 9 Bom. 108, discussed. 
Parami V. Mauadevi, (19o 9) 34 Bom. 278 

Manager. 

B-indu Tj(\w ~~“Bindu fOiTtifily fivtn — T^TudB-^^chticbQQT ynssing pfOTnis^ 
soTy notes in the firm's ndme without any advantage to the 

firm— ‘Minor co-parcener ^Liability of minor co-parcener in 
suit on promissory notes . — See Hindu Law, 34 Bom 72 

Market Value of Land. 

Methods of assessing the market value— Correct methods laid down - 
City of Bombay Improvement Act (Bom. Act IV of 1898) — 
Valuation by ^ Collector Acquisition of interest by claimant 
after Collectors award— References to the Tribunal of Appeal^ 
Consolidation of references— Land Acquisition Act (I of 1894), 
s. 23. See Land Acquisition Act, 33 Bom. 483 

Valuation — Mode of valuation when no recent sales— Compensation 
—Land Acquisition Act {I of 1894:), s. 18.— In oases where 
the valuation of land cannot be based on what the property 
was producing at the time of the notice of acquisition, and 
where there have been no recent sales of the land to guide the 
Court, the market value must be determined by sales of similar 
land in the neighbourhood. In the matter of KariM Tar 
Mahomed, (19C8) 33 Bom. 325 

Marriage. 

Asura form —Brahma form —Construction of texts-^Hindu law. See 
Hindu Law, 33 Bom. 433 

Partohals — Kurbars — Sub-divisions of Shudra tribe — Inttr-marri- 
age valid— Custom as to illegality— Burden of proof— Hindu 
law. See Hindu Law, 33 Bom. 693 

Material Irregularity. 

Redemption suit— Sale really a mortgage— S. lOA of the Dekkhan 
Agriculturiats* Relief Act (XVII of 1379) not applicable— Oral 
evidence inadmissible — Application for withdrawal of suit — Suit 
allowed to be withdrawn with liberty to bring a fresh suit — • 

Civil Procedure Code (Act XIV o/ 1882), secs. 318 and 624 

Dekkhan AgriculPurists' Relief Act (XVII of 1879). See Civil 
Procedure Code, 33 Bom. 722 

Mayukha. 

Hindu law — Mitakshara — Eamathis—Law governing Kamathis who 
live in Bombay— Anvadheija stridhan — Preference between hus~ 

band and son born of aduLerous intercourse — Shudras— Forms 
of marriage— Presumption as to form of marriage. See 
Hindu Law, 34 Bom. 553 

Hindu Law — Mitakshara — Daughters inheriting property from their 
father — Shares separate and absolute — Tenants-m-common. Sea 
Daughters, inheritance op, 34 Bom. 5i0 

Sttooeamn — 8tridhan^Anvaaheya—Sons and daughters succeed 
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equally— Am'^ng daughters unmarried have prefmnoe— Hindu 
Law. Sae Hindu Law, 34 Bom. 385 

Minor. 

Application for guardianship of minor — Jurisdiction — Domicih— 
Place where the minor ordinarily resides — Guardians and 
Wards Act (VIIl of 1890), sec. 9. See GUARDIANS AND Wards 
Act, 34 Bom, 121 

Suit upon mortgage— Mortgage executed by adult members of the 
family—Suit brought against all members excepting a minor^ 
Decree — Sale of mortgaged property %n execution — Minor seeking 
to exempt his share from sala — Beprescnlation of the minor by 
the adult members — Tranfer of Property Act {lY of 1882), sec. 
85. See Tran&fer of Properit Act, 34 Bom. 364 
Co-parcener. 

Hindu Law— Hindu family firm— Trade— Manager passing prowis- 
sory notes in the hnns name without any advantage to the firm 
— Liability of minor co-parcener in suit on promissorij notes. 
See Hindu Law, 34 Bom. 72 


Decree-holder. 

Limitation Act (XV of 1S77), sec. 8, sc?i. Ilf art 179, expl I—Limi* 
tation— Limitation Act (IX of 1908), seo. 1— Application for 
execution by guardian — Attainment of majority by one decree- 
holder— Application by guardian takes effect in favour of all— 
Bight of the major decree-holder to give discharge to the judg- 
ment-debtor in respect of the judgment- debt. See LIMITATION 

Act (XV OF 1877). sec. 8, huu. il, art. 179, expl. I. 34 Bom. 
672 

Mirasi tenant. 

Sara7ijam—Inam~— Denial of Saranjamiar's title— Attornment to 
successive Saranjamdars— Estoppel— Claim to hold a$ Mirasi 

tenant — Limited interest— Adverse possession. See SabaNJAM, 
34 Bom. 329 

Misfeasance. 


The Municipality noi keeping a ditch and sluices at a dam in proper 
order— Collection of the storm water in the ditch— The water 
pas5ino over lands of another and doing damage— Municipaliiy 
—Negligence. See Negligence. 33 Bom. 393. 

Misjoinder of Charges. 

Penal Code (Act XLV of imiss. 124i. 153i-Sfidi(ion-Promoi- 

tn^f enmityi eto,f between classes — Publicationf what constiittias — 

Criminal Procedure Cede (Act Y of 1898), si. 226, 234, 236, 

236 anti 237. See Criminal Procedurb Code, 33 Bom. 
77 

Parties. 

See Civil Procedure Code, 33 Bom. 293 

Mistake. 


Document compulsorily registrable— Begistration by mistake in a 
wrong book Mistake not to affect parlies — Document duly tegie^ 
tered— Endorsement releasing mortgaged property for considera 

lion in cash— Begistration— Registration Act (III of 1877) 
?i. 17 and 49. bee Beuistbation ACT, 34 Bom. 202 
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Mitakshara. 

°39 --S*"^** law. See Hindu Law. 

Swocdsston— stridhan— Preference 

ShZrls^^or ^"d* tn<eroewr»e- 

page. See Hindu Law. 34 Bom. 553 ^ 

fl»ndu Law-Daughters inheriting property from their father— 

GHTERsTr^'® absolute ~Tenants-in-oommon. See^DAU- 
GHTERa, Inheritance op, 34 Bom. 5io 

%,I^J^'^~^^<^^as-Leaiiimat6 son-illegitimate son-Fa<an- 

««ers»oner /or deoJaroitL as 

Monay- Decree. ••• 

fl »«or<ffaged wiifc pos- 

spapn to a third person— Auetion-purchase by iudament- 
creditor with leave of Court subject to mortgage— Suit by judg. 

TelTe 'p^ff^‘°^ °°^^^”^ation of sale and satisfaction % 

S zrr / is«T” JMdffweni-de&ior-CivH Procedure Code 

KAot XIv of 1882), 5s. 278, 282, 283 and 287 Sea Givrr 

Phocedure Code, 33 Bom. 311 bee Uvid 

Mortgage. 

s. 50-Mor<ffa!ie «;«* posses- 

A »KJr«paflfefl and his sur- 

vimng undivided brother -Sister entitled as heir -Possession 

management by rnortgagee's widow— Payment of the rent by 
the tenant in good faith to mortgagee’s widow— Suit by sister for 
recover!^ of rmt— Assignment by lessor not necessary. - On the 
14lih December 1895 Lingappa mortgaged with possession cer- 
tain property to Snbraya who on the same day let ont the 
property to Lingappa for twelve years. Subsequently Subraya 
navipg dmd his interest as mortgagee survived to his undivided 
brother Eamkrishna. Eamkrishna died in the year 1901 and 

tnereafter possession and management of the property was 

.u Subraya’s widow Gowri. She got her name placed 
on the kbata as owner of the property and recovered rent from 
the tenant for the years 1902 and 1903. The person entitled 
to the propeity was Kaveriamma as the sister and heir of Sub- 
raya and Eamkrishna, and she brought a suit against the 
tenai^ for the recovery of rent of the said years on the ground 
that Gowri had no authority to receive rent and give discharge 

lor the same. Eeld, that the defendant was not chargeable 

with sued for. Section 50 of the Transfer of Property Act 
UV of 1882) was applicable inasmuch as the defendant in 
making the payment to Gowri acted in good faith and had no 
notice of the plaintiff’s interest in the property. The language 

Of the section is general and no assignment by the lessor doting 
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Mortgage— (Conti.). 

the tenancy was necessary. KiVARIAMMA v. IHNGAPPA, 

(1908) 33 Bom. 96 ..r 61 

Bortibaxj Begulation 7 of 1827, seo. ZF,'cl. S—nsyfructuary morU 
gage of Agreement to pay the debt after fixed period— 

Suit by mortgagee after the expiration of the period /or iha 
recovery of the debt by sale of mortgaged property. A nsutnio- 
tuary mortgage executed in the year 1869 contained the fol- 
lowing agreement;— “The amount of E?. 1|750 is borrowed on 
the said premises. We three of us shall, after paying off the 
said amount of debt after fifteen years from this day, redeem 
our premises. Perhaps any one of us three might within the 
period pay off at one time the amount of rupees according to 
his share, you should allow redemption of the premises propor- 
tionately after receiving the amount and you should pass a 
receipt for the monies received." In the 1901 the mortgagee 
having brought a suit for the recovery of the mortgage debt by 
sale of mortgaged property, the first Court allowed the claim, 
but the appellate Court reversed the decree and dismissed the 
suit on the ground that where in the case of a usufructuary 
mortgage the mortgagor agrees to redeem by payment of the 
principal after a stated period, the mortgagee has no higher or 
better right than he has under a simple usufructuary mortgage. 

Held, on second appeal by the plaintiffs, that the morigage in suit 
was governed by clause 3, section XV of Eegulation V of 1827, 
and there being nothing in the terms of the agreement between 
the parties which either expressly or by implication indicated that 
the property should not by means of a suit be applied in liqui- 
dation of the debt, the suit would lie. The decree of the appel- 
late Court reversed and that of the first Court reetored. Ataha- 
daji V. Joii (1892) 17 Bom. 425 and Bamchandra v. Tripurahai 
(1898) P. J. p. 43, followed. SAaikA Liras v. Abdul Bahiman 
(1891) 16 Bom. 303. Sadashiv y.Venkairao (lB95) 20 Bom. 

296 and Krishna v. Hari (1908) 10 Bom. L. E. 615, explained, 
Pabasharam IK Pdtlajirao, (1909) 34 Bom. 123 641 

Endorsement releasing mortgaged property for oonsrdcralion in cask — 
Beputrotiort.— An endorsement made by a mortgagee (on the 
back of the mortgage-deed) releasing the mortgaged property in 
consideration of a cash payment nf Es. 300 is a document which 
requires registration, and not being registered was not admissible 
in evideuoo either of the redemption of the property or of the 
real nature of the original transaction between the parties. 
Parashabamapant V. Eama, (1909) 34 Bom. 202 ... 688 

Execution of morigage by adult 77wm5tjr8 of the familySuii brought 
against all members excepting a minor-- Decree — Sale of worl- 
gaged property in execuiion—Minor seeking to exempt share 
from sale— Eepresentation of the minor by the adult members — 
Transfer of Property Act {17 of 1882), seo. 85. See TRANSFER 
OF Property Act, 34 Bom. 864 ... 684 

Written agreement— Sale-deed— Conkmporaneous oral agreement to 
treat it as mortgage — Absence o//ranrf, misrepresenialion, etc. — 

Oral agreement cannot he pleadtd— Evidence Act {I of I873)i 
9ee. 92. See Evidence Act, 34 Bom. 69 491 
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Mortgage -{Conoid.). 

Dekkhan Agrioulturists' Relief Aot {ZVII of 1879) sea 9 al a— 

Begulation XVI of ISVJ— Transfer of Property Act ilV of 1882),* 
S€ 0 . 43 Deshgat Vatan— Subsequent enlargement of the mort- 
gagor * estate— Private property— Mortgagees claim to hold the 

a(?atm^ the mortgagor's heir. Sea Vatan, 34 Bom 176 

Will— Executor -Testator's direction to carry on his trade— Loss 

suffered in the course of the business-LiabUity of the executor 

Morlgage-Debr * 

Omi ProcciMre Code Uct ZZF 0 / 1882), secs. 43 and bO-Transfer 

1882), seo. 90 — Suit to recover mortgage- 
debt by sale of mortgaged and unhypothecated property— Decree 
aoMnst mortgaged property alone— Sale— Amount realized not 
suffictent — Application for supplemental decree to recover 
balance by sale of other property —Limitation -Putting forward 
allegation at a late stage. See Tbansper of Propebi'Y Act 
„ (IV OP 1882) SEC. 90. 34 Bom. 540 

Mortgage-Deed. 

Attestation by two witnesses— Signature by the Sub-Begistrar—State- 

^^rit by the writer of the deed in concluding the writing of the 
body of the document that it was written by him— Transfer of 
Property Act (IV of 1882), sec. 59-Dekkhan Agriculturists’ 
Belief Act {XVIJ of 1879) 63 (4). Bee Transfer oP 

Property Act, 33 Bom. 44 
Mortffagor and Mortgagee. 

Morlgage by exeouiors and residuary legatees of property which was 
subject to a charge under the will— Deposit of title-deeds previous- 
ly with mortgagees — Constructive notice — Mortgagee's omission 
to investigate title — Creditors and legatees under will — Lapse 
of time between testator's death and esseouiion of mortgage, effect of 
—A Hindu carrying on business in Bombay died in 1886 having 
executed a will by which he left to his four elder sons certain 
immoveable property subject to a charge of Bs. 30,000 in 
. favour of his widow and four younger sons, and made his four 

elder sons executors and residuary legatees of his will directing 
them to carry on the business. After their father's death the 
elder sons in the course of their business transactions became 
indebted to the Bank of Bombay in respect of advances by the 

Bank, to secure which, on 13i)h September 1890 (two of the 

younger sons being then minors), the elder sons deposited with 
the Bank by way of equitable mortgage certain title-deeds 
relating to the property charged by the will; and on 12th 
January 1899 executed a mortgage of the same property in 
favour of the Bank for Es. 62,000 without stating the charge 
upon it. In one of the documents of title deposited with the 
Pank the title of the mortgagors was indicated, and had the 
Bank investigated the title (which they did not do) they would 
have been put upon inquiry and would have become aware of 
the charge created on the property by the will. The younger 
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Morlgagoi* and Moiigagee — [Oondd,) PaqB 

sons only baoatne aware of the transaotlon in Juno 1903 when 
the Bank advarbised^bhe property for sale under their mortgage. 

In a suit brought by them on l5th September 1903 against 
the Bank and the mortgagors to establish the priority of their 
charge over the mortgage to the Bank, the latter pleaded that 
the mortgage was made tor valuable oonsideration, and that 
they were bond fide transferees without notice. Heldt (uphold- 
ing the decision of the High Court), that under the oiroum- 
stanoes the Bank had oonsbruotive notice of the charge under 
the will. The Bank had on the facts dealt with the mortgagors 
not as executors but as persons pledging their own property for 
their own debts, and under the oiroum stances took no better 
title than that which their debtors really had in the capacity in 
which they were dealt with, namely, residuary legatees. In r$ 

Queale*s Estate (IQBQ) lx, h.B,. n Gh. J). 361 at p. 368, fol- 
lowed. Held, also, that the plaintiff's being legatees the Bank 
took the property subject to the charge upon it created by the 
will. Distinction drawn between the creditors and legatees in 
such a case: Spence’s “Equitable Juriediobion," Vol. II, page 376, 
referred to. By the terms of the will the legacy was to be 
made up and paid within six years after the testator's death 
which period expired in 1691, and the mortgage was not execut- 
ed until eight years afterwards ; and it was contended that 
assuming that the Bank bad notice of the will they were en- 
titled to assume that the executors were acting with the 
consent of the legatees (plaintiffs). Held that, although in 
oases of this kind delay was a oironmstanoe to be taken into 
oonsideration, yet, having regard to the fact that two of the 
plaintiffs were still minors when the title-deeds were deposited 
with the hank, and that continued possession by the executors 
and mortgagors was notoinoonsisbent with the purposes of the 
will, the rights of the parties were unaffected by that oironm- 
stance. Bank op Bombay v. Suleman Somji, (1903) 33 
Bom. 1 I 

Ov0rpaving himself from ftfnii and profits* Sea Dkorbb, 34 Bom. 

260 ... 624 

Bight to exeeute decree for rent. See Deoreb, 31 Bom. 260 ... 624 

Mortgagee's right to an order for sale. 

Transfer of Properly Aot (17 of 1882), seo. &l—nsufruetmry mort- 
gage —Debt payable within a fixed period —Expiry of the period. 

Sea TRANSPriR OF Property Aoi (IV op 1882), seo. 67, 

34 Bom. 462 ,,, 753 

Muktad Ceremonies. 

Trusts to perform Muktad eeremonies, validity of— Tenets of Zoroat- 
trian faith— Nature and meaning of Muktad Ceremonies- 
Ceremonies tending towards tht adxianccment of religion— Prao- 
iioe — How far decision by single Judge binding on his sueoes- 
SOTS— Trusts and bequests of lands or money for the purpose of 
devoting the incomes thereof in perpetuity for the purpose of per- 
forming Muktad, Baj, Yejushni, and other like oeramonies, 
are valid " obaritable ” bequests, and as snob exempt from the 
application of the rule of law forbidding perpetuities. The 
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Muktad Ceremoniea— (OoTwJti.) 


*^0 Zoroasirian 

Krvar^lA of Muktad ceremonies during the 

ire to?s of rl? • ° oeremonieVtbem' ereS 

are acts of religious worship. They include worshio nraUn 

aU^nf Supreme Deity, and a thanks giving for 

all His mercies. They contain petitions for benelhs Lth 

yera for fihe well being and long reign of bhe soverien, for eood 
The MnCrl J enemies. 

advanoement of the religion'promulgated by the Persian Prophet 
fruesVsent°“TV' ““ “ highest Ld 

year ®'“y of fiha 

which flo I oaremonies forma sort of endowment 

MistLo^fs *2., olasses whose 

Sne tn tl,« K r“r * -V “““““Oiky of Zoroastrians. Ao- 

the Prophet Zoroaster, the performance of the Muktad oara- 
monies confers public benefits —benefits on the Zoroastrian 
oommunitv, on the peoples amongst whom they live and upon 
the country which they have ohosen as thL homf The 

’^u^erlying this belief is faith ‘ in the 

Sdint ordinarily to follow iL 

oLlli^ ^ oartain prinoiples of praotioa or procedure or judi- 

Tuntrv ““T Pf law prevailing in the 

Jndolw ‘ ® l^PPP'l •'0 follow another 

when r by him, 

when the evidence that may be available before a Judge in a 

lato ease may be fuller or more reliable and may tend to load 

mm to a different ooncluslon. Limji Nowroji Banaji v. Bapuji 

^^buwalla (1887) 11 Bom. 44:1, not followed. 
Jamshkdji C. Tarachand v. Soonabai (1907) 33 Bom. 

Municipal Comn lissioner. 

^ Municipal Aot {Bom. Act III of 18 = 8). sec. 305 

Munictpal Commissioner-Notice, disobedience of— Private 
itreets—Levelling and draining of— Liability of owners of 
several premises— Owners of building sites— Buildings construe- 
by lessees on the sites— Premises, what are — Construction of 

statutes. See Bombay Mdnicipal Aot (Bom. Act HI of 1833) 
see. 305, 34 Bom. 593 * 

ae ory—Unauthorized factory— City of Bombay Municipal Act (I/j 


Page 


78 
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Municipal Commissioner— (Corwli.) PaoB 

of 1888), s«o. 390. See Bombay MumciPAt. Act, 34 Bom. 

344 ••• 678 

NegUcted prp.vnisea — Notice to remove nuisance — Magistrate s discre- 
tion — City of Bombay Municipal Act iBom. Aot JZI o/ 1888), 
seo. 377. See Bombay Municipal Act, 34 Bom. 346 ... 679 

Municipality. 

Clerk in the oess- collection department of a VUtrict MunitipaliiV 
Bombay District Municipal Act [Bom. Act III of 1^01) — Public 
servant — Obstruction to a public servant — Penal Code (Act XLV 
0/I86O), sees, 81, 186. See Penal Code, 33 Bom. 213 ... 134 

The Municipality not keeping a ditch and sluices at a dam in proper 
order — Collection of the storm water in the ditch^The water 
passing over lands of another and doing damage — Mii/easanos — 
Negligence. See NEGLIGENCE 33 Bom. 393 ... 

Negligence. 

MunicipaHty —The Municipality not keeping a ditch and sluices at a 
dam in proper order— Collection of the storm water in the ditoh 
— The water passing over lands of another and doing damage — 
Misfeasance — The plaintiff sued bo recover damages from the 
defendant Munioipality for injury done to his property by storm 
water. The water had collected in an adjoining ditch, which the 
Municipality bad not kept in a state of repair, but bad allowed 
it bo be choked with the rubbish of the town. They constructed 
a dam in the adjoining creek, but allowed the sluices at the 
dam bo be choked up with weeds, sedges and silt. The conse- 
quence was that the storm water which had collected in the 
creek passed on to the plaintiff's land and did damage. Held, 
that there was misfeasance on the part of the Municipality, for 
they had turned their works by their negligence Into a nuisance 
so as bo throw the water collected on their property — the creek- 
on to the plaintiff’s land, and that, therefore, they were liable 
for the damage oau‘=ed thereby. Borow(?H 0/ y. A/oepker- 
son (1^79) 4 App. Cas. 256, followed. Rajrndarlal v. Surat 
City MnNiciPALiTY (1908) 33 Bom. 893 ... 3^7 

Of Railway Company Breach of statutory duty —Injury to passengers 
with arm outside carriage windoio— Contributory negligence— 
Gontraoiual — The fact that a door on a moving brain 

is open is evidence, but not conclusive proof, of negligence on 
on tho part of the Railway Company. "Where there is a statu- 
tory obligation, any breach of it which causes an accident is 
oODolusivo against tho defendant apart from special proof of 
nepligenoe. But tho breach must in itself bo the cause of the 
accident, an^ the rule does not extend so far as to exclude the 
dofonoo of contributory negligence. In view of the contractual 
relations b( tweon the parties, a Railway Company is not liable 
for injuries caused bo any part of a passenger, which is outside 
the carriage in which he is travelling, provided that such injuries 
could not have been received bad the passenger remained inside 
the carriage. The application of the rule that, where there is 
negligence on both sides, the negligence of the person who had 
the last chance of averting the acedient is the efficient cause 
thereof, must be restricted bo oases where the danger was 

I I 

1034 


GENKBAIi INDBS 


Negligence— (Conoii.), 

apparent to both or at least one of the parties before the aoci- 
dent actually happened. Ddllabhji Sakh.das v. Thk G 
I. P. Railway Co., (lyoUj 34 Rom. 427 

Newspaper (Incitements to Offences; Act (VII of i SOS) 

oj press.— Section 3 of the Newspaner 
(Incitements to Offienoes) Act, 1S08, provides for the m^kmc 

of a conditional order declaring the printing press used for thf 

forfeited. The section refers to the whole ot the press • and no 
order could be made under it limited only to such portions of 

nn ^ employed in printing the oflending newspaner 
Nibandhi! Kashinath PHACKii, In re (1309; 34 bL. 327 

T^pnis Pansare right-Bighl to levy toll on exports of paddy from 

^~TherinKt^°^^ Swcfi o right ts mbandha under Hindu law 
The right ts immoveable property- — iSutt to enforce thu * 

Voun.-Jur.^,,ucn’ L JOBtoSlS, 

^tndu Law-Sale— Gift— Exemption of assessment in u^n 

vices rendered or to be renaered- Document graLng ^exemitwn 

-Transfer of P, operty Act (IV of L. 65 (6) (5 123 

See TRAWiPisa ott PaoPKR'XY Act, 34 Bom. 287 ^ ^ 

recover— Limitation Act 

kfioii. 349 ’ See LiMiMiiATioN Act, 

Notice. 

Mortgagor and Mortgagee-Mortgage by executors and residuary 
legatees of propet ty which was subject to a charge under the will 

—Jjtpositof tnle-aeeds previously with mortgagees- Vonsitlmve 
notice Morigagees omission to investigate title— Creuitors and 

legatees unUer Lapse of time between testator s death and 

SrsV'Boto.T"'' “““ AND Mont. 

“—I Service of. ** 

Contempt of Court— Doiice of motion for committal- Personal set vice 

attorneys not sufficient —VI hero an 
applioation IS made ior committal of a person to jail for disobe- 

lence of the Court’s order, it is necessary not only that the 

butVh^r<l‘^ delauiting party personally, 

but the notice to commit should also be similarly servea upon 

Mnnr attorneys is not sufficient. Bai 

NoUce, DiaoJXncc or"'"''' 33 Bom. 630 ... 

Ctty of Bombay Municipal Act {Bom. Act 111 of 1888 ), s 305 — 

Municipal Commissioner— Private streets— Levelling and drain- 
Ciabihiy oj owners of stv>.ral premises— Owners of bund- 
ing sites— Euitdings constructed by lessees on the sues— Premises 

Ato ‘‘iaiutes. bee Bombay MOMCrPaL 

_ act iBoM. act Hi OP loOb; e. 305, 34 Bom. 593 

in writing to other co-sharera, effect of. 

namuy vroveny-Divmon under an award— Hows ofljesidenoe 

mu 
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Notice in writing to other co-sharers. effect of— (Oonoli.) PaqB 

Prohibition of sale by a co-sJiarer of his pottion to aw ouUidor 
— Pre-emption — Consirwciion -Court sale — Prohibition not 
effective. Sso Pre emotion, 34 Bom. 667 ... 819 

of claim to Public Officer. 

Civil Procedure Code V of 1908), ss. 2 (17), 80— FtibJtc officer — 

SuU against public officer -'N otice of claim necessary — Canton- 
ment Committes ts public officer — Gantonmenis Act {Xlll of 
1889) s. 80, applies to actions ax deliobo ani not to actions ex 
oonbraotu. See CANiOMdENTS ACT (Xlll'or 1889), 8. 80. 34 

Bom. 583 ... 829 

Nuisance. 

Neghgence— Municipality —The Municipality not keeping a (Z»toh and 
sluices at a dam in proper order — Collection of the storm water 
in the ditch— The loater passing over lands of another and doing 
damage— -Misfeasancc.—lho plaintiff sued to recover damages 
from the defendant Munioipality for injury done to his property 
by storm water. The water had oolieoted in an adjoining ditoh, 
which the Municipality had not kept in a state of repair, bub 
bad allowed it to be choked with the rubbish of the town. 

They constructed a dam in the adjoining creek, but allowed 
the sluices at the dam to be choked up with weeds, sedges and 
silt. The oonsequoDca was that the storm water which had 
oolieoted in the creek passed on to the plaintiff's land and did 
damage. Heldt that theie was misfeasance on the part of the 
Municipality, for they had turned their works by their negli- 
gence into a nuisance so as to throw the water collected on their 
property — the creek — on to the plaintiff's land, and that, there- 
fore, they were liable for the damage caused thereby. Borough 
of Bathurst Maepher son 4 App. Cas. 256, followed. 

RaJENDRALALv. SURAT ClXT MURICjPALITY, (1908) 33 Bom, 

393 ... 247 

Municipal Commissioner — Neglected premises — Notice to remove 
nuisance^Magtstraies discretion— City of Bombay Municipal 
ilct (Bom. ici 7/i o/ 1888), 5. 3^7. See Bombay Municipal 
Act, 34 Bom. 346 ... 679 

Oaths Act (V of 1 840.) 

Death of repre&criiative V aland ar— Deceased* s widow representative 
Vatandar — Death of the widow-— Application by the nearest heir 
of the deceased male Toituidar for possession — Si® months, 
calculation of — Property claimed by right *' in succession'*-^ 

Inquiry upon solemn declaration —Affidavit upon solemn affir* 
mation—Curaior*s Ait [XlX of 1841), Ss. 3, 4 and 14. See 
Curator’s Act, 34 Bom. il5 ... 533 

Official Assignee. 

Insolvfnts property ai Shanghai— Property of insolvents at Shanghai 
vests »n C^oial Assignee of the Insownt Denor's Conrj at 
Bombay— Court can oidtr insolvent ot Shanghai to hand o«r 
property to Official As>^tgim in Bomb ly— Court oan order com- 
mission to examine iusolvcnt at Shanghai —Indian Insolvency 
Act (11 and lie Firt., c. 21). Ss. 7. 26 ond 36. See INSOLVENCY 
ACT (Incian), 33 Bom. 462 ••• 291 
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Onus. 

Hindu law Panchals—Kurbars — Sub-divtsions of Shudra tribe 

Mermarnage valid Custom as to sllegaltty. — A marriage 
between a man of the Panohal caste and a woman of the Kur- 
bar caste is valid. The Panohals and the Kurbars are sub- 

° Shndra tribe. The onus lies upon the party 
allegiDg an illegality by reason of immemorial oustom bo prove 
such prohibiting custom. Inderun Valungypoohj Taver v 
Bamasawrny Pandia Talamr (18fi9) 13 Moo. I. A. 141 and 
Faktrgauda v. Oangi (1896) 22 Bom. 277, followed. Mahan- 
TAWA V. Gahgawa, (1909) 33 Bom. 693 
Ural Agreement. 

Written agreement Sale-deed — Gontemporaneoue oral agreement to 
treat tt a, mert^w-ibtence ef fraud, mierepreJuSZ e^e.- 
Oral agreeimnt cannot he pleaded — Evidence Act (Jo/ 1872) 

3. 92. See Evidence Act, 31 Bom. 69 ^ 

Ouster. 

Adverse possession—Adv^se possession between tenants-in-common— 

What consMut^ adverse possession— Acts of exclustve possession 
See Adverse Possession. 33 Bom. 317 possesston. 

Ownership. 

Suit for declaration of ownership-Plaintiff’s title proved- Defen- 

Possession goes with title —Adverse possession 
Plamtifif sued for a declaration that ha was the owner of the 
land in suit alleging that the defendant had taken wrongful 
possession thereo . It was found as a fact that the wTe tS the 
land was m the plaintiff and that the defendant had made no 
perman^t use of the land moonsistent with its being plaintiff '.g 
land. Held that plaintiff was entitled to succeed The «aid 

application of the pre- 

sumption that possession goes with title. Bunjeet Bam Pandav 
V. Qoburdhun Bam Panday (1873) 20 W. E. 25 (Civ RuH and 

13 App. Cas.793 foffowed 

Framjt Gurs^jt v. Goouldas Madhowji 11892) 16 Bom 338 
referred to. Ganpaii v. Eaghdnath, (1909) 33 Bom 712 

Owners of Building sites, Liability of. ^ 

City of Bombay Municipal Act {Bom. Act III of 1888) s SOB— 
Municipal Commissioner — Notice, disobedience of— Private 

T T of-Buildings constructed 

f r:£m 593 OP 1888). SEO. 305; 

Pftkki Adat Agency. 

Place of performance of contract by Pakki Adatya-Custom—Juri, 

dicliow.— K . a Bombay merchant, employed S. as his agent at 
Akolaon the pakkt adat system. On K.'s instruotions S 
enbered as hia agenb into oerfenin ooubraots ab Akola. On nn 
agency aooounb being taken a sum of money was found bo h« 
due from S. to K. On K. suing for this sum S pleaSed 
the High Court at Bombay had no jurisdiotion to hear the su^I 
on the ground that no part of the cause of action had arisen in 
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Pakki Adat Agency —[OonoldX Page 

Bombay. Eeldt in bhe case of Pahki Adai agency primarily 
the place of payment is tho place where the constituent resideSt 
but payment should be made in any other place if the con- 
stituent has chosen to give directions to that etieot and that 
the High Court at Bombay had jurisdiction to try the suit. 

Per Ohandavarkart J,:—k pakki adabya’s liability ceases when 
hard cash has come into the hands of his constituent. KedaB- 
MAL V, SUUAJMAL, (1908) 33 Bom. 364 229 

Panchals. 

Kurbats — Sub-divisions of Shudra tribe — Inter- marriage valid — 

Custom as to lilegality— Burden of proof ^Hindu Law, See 
Hindu Law. 33 Bom. 693 ... 436 

Parsi Religion. 

Tenets of Zoroustrian faith — Trusts to perform Mukiad ceremonies^ 
validity of —Nature and meaning of Muktad ceremonies — Cere- 
monies tending towards the advancement of religion. See 

Muktad Ceremonies, 33 Bom. 122 ... 73 

Parais. 

Conversion amojtg Indian Zoroastrians —Juddins^Convert not en- 
titled to certain reUgious and charitable insfittttiofw of Parsis. 

See Charitable Trusts, 33 Bom. 509 ... 321 

Parties, Joinder of. 

Civil Procedure Code (Act XIV of I88ii), s. di— Civil Procedure Code 
(ActV of 1908), Order /, Rule Lands aiiachtd to vatan— Joint 
owners — Lease— Lease good HU the death of the swruiuDii; joint 
owner— 'Gordon Beitlemcnt of lb64 — by represeniatives of 
one joint owner to recover possession — Representatives of the 
other joint owner joined cw co-defendants with the represen- 
tatives of the lessee^— Plaintiffs' claim allowed to the estent of 
their share— Appeal by plaintiffs and co-defendants eJaiminp 
their share—Limitation— Treatment of jso-defendants as co- 
plaintiffs — Amendment of plaint and decree — Limitation Act 
[XV of 1877), 6’s. 2‘J, 28, See Limitation Act, 34 Bom. 91 ... 618 

, Misjoinder of. 

Lands situate at different villages and in possession of different per- 
sons under different tiUcs — One swu to recover possession of the 
lands— InterlvQuiory judgments against did erent defendants — 

Final judgment jor possession to be reserved tiil the conclusion 
of the trial— Civil Procedure Code (Act XIV o/i882), s. 28. See 
Civiii Procedure Code, 33 Bom. 293 ... 186 

Partition, 

Joint Hindu family — IJe(ease by a coparcener — Right of coparcener’s 
ajlerborn son to claim a share wuh his brothers— Hindu law. 

See Hindu Law, 33 Bom. 267 ... 168 

Certain family properly alloUcd to one branch of the familySubse- 
quent purohaso of the alioUcd property by a member of another 
branch wiifi his 0 (on money — hxclusion by tne purc^er of t/w 
other member of his branch — Bvlf ocguisiMon — Hindu Law, 

See Hindu Law, 34 Bom. iOG ... 627 

— , Suit 

Faluation for Court-fee purposes — ilarhei I'aJue of subject-matur 
determines jnrijdiction — i/wriscifotion — ibutts Vftiuotion Act 
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Partition Suit— (OowcZi.) 

of 1887). s. 8-Court^ees Act (VZl of 187fl). a. 7, cl. (»») (b) and 
clAv). See CouaT Feks Act, 33 'Bom. 658 

A artnership Accounts, suit for. 

Limitation Aot (IX of 1908), Art 106 -Specific assets realized with^ 
*n period of lirnitation.—U a suib for general parbnership 
aooounts and a share in parbnership profits is itself barred, the 
plaintiff in suoh a suit cannot be allowed to prooeed speoula- 
t^ively against any and every partnership asset which may have 
been realized by the defendant after dissolution and withL the 

(18M 1' 

uaai) b Bom. 628. distinguished. Ahmed Scleman h 

BHA'iWANDAaViSRAM&Go . (1909) 34Bom. 515 

—Dissolution, of. 

Practice— Judgment-creditor— Charging order — Solicitor’s lien for 
Party to sSt Solicitor's lien for costs, 34 Bom. 484 _ 

Passenger. 

£“42 ““' S»= OONTEIBOTOBT NE3w! 

Pauper, Application to sue as. 

J^i'Squah/ication--Suhject’inatter of suit— Cause of r>- -7 

Prceiur. Cole Uc, V o, nm{ ojr xlxm Cl, If 
5.-A mortgagor applied for permission to institute a suit acf 
pauper for the setting aside of a sale of the mortgaged propertv 
““'■'•gageo, with an alternative olaim for damaged *^Tfaa 
rnortgagee, admitting there was a surplus due to the annlioant 
after the mortgage-debt had been satisfied, paid Bs 
Court, and contended that the applicant was not a pauper^ arid 

applicant disclosed no cause of aoMon 'Held 
that the applicant was a “pauper” within the meaning of the 

Code (Act V of 1908), but that' the all^atio^s o^Itlin^rin^tha 
application did not disclose a cause of IcS ^ 

Madhavrav, (1883) 10 Bom. 207, nob followed. f/tmS « 

Penal Code (kTxf^ o??86oT 

Sj. 21, 186— Pufelio servant— Obstruction to a public servant— OU^u 
m the cess-collection department of a District MurSlalit- 
Bombay District Municipal Act [Bom. Act III of 1901) -A 
clerk in the cess-collection department of a District Munici^ 
^hty constituted under the Bombay District MunioinTi A * 
».m. Act HI of 1901) is . pubii. 

186nl A ' ^ ® Code (Aot XLV of 

1860) ; and any obstruction offered to him in execution of ul 

punishable under section 186 of the Code 

Emperor ti. Babulal, (1908) 33 Bom. 213 '>*^0 '-'Ode. 
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Penal Code (Act XLV of 1 860). -(Conti ). fiOtt 

Ss. 107, 108,121, 124A — Abetment Sedition — Waging of war » — 

The aocu?ed published a book oontaining eighieen poems, of 
which four were the subjeob-matter of bhe charge. The general 
trend of the poems charged, as well as bhe remaining ones in the 
book, evinced a spirit of blood-thirstiness and murderous eager- 
ness directed against the Governmenti conveyed the urgency of 
taking up the sword, and made an appeal of blood-thirsty incite- 
ment to the people to take up the sword, form secret societies 
and adopt guerilla warfare for the purpose of rooting out the 
British rule. Held, that the aooused^oommitted the offence of 
abetting the waging of war (section 121 of the Indian Penal 
Code), by the publication of the poems charged. Heldt further, 
that the Court was entitled to look into bhe poems other than 
those forming the subject-matter of the charge, for bhe purpose 
of ending out the intention of the writer and bhe design of the 
publication. Per Chandavarkart 7.— Under bhe Indian Penal 
Code, the waging or levying of war and bhe abetting of it are put 
upon the same footing by section 121 : that is. bhe abetting of 
waging of war is under the Code as much an offence of treason 
as the waging of war itself. The word '* abetment " is defined 
in section 107 of bhe Code and one of its meanings, as given 
there, is '* instigating any person to do any thing.*’ This mean- 
ing is not excluded by anything that occurs in section 121. 

The general law is laid down in seobions 107-120 of bhe Code. 
According to it, *' to constitute the offence of abetment it is not 
necessary that the act abetted should be committed, or that the 
effect requisite to constitute the offence should be caused." 

This applies to the abetment of the waging of war against the 
King as much as to the abetment of any other offence under the 
Code. The only difference created between the former offence 
and other offences is that, while under the general law as to 
abetment a distinction is made for bhe purposes of punishment 
between abetment which has succeeded and abetment which 
has failed, section 121 does away with that distinction so far as 
bhe offence of waging war is concerned, and deals equally with 
an abettor whose instigation has led to a war and one whose 
instigation has taken no effect whatever. And that for this 
simple rea'^on that suoh a crime more than any other must be 
sharply and severely dealt with at its very first appearance and 
nipped in the bud with strong hand. Per Hcaicw, 7. -Under 
section 107 of the Indian Penal Code there may be an instiga- 
tion of an unknown person. The word ** abet,'* as used in 
section 121 of the Code, has bhe same meaning as is given to it 
by section 107, The " abetment " meant by section 121 is not 
necessarily confined to abetment of some war In progress. 

There may be and usually is instigation of rebellion before 
rebellion aotully begins: that kind of instigation is under the 
Code abetting waging war against the King. So long as a man 
only tries to inflame feeling, to excite a state of mind, he is not 
guilty of anyth’ug more than sedition. It is only when he 
definitely and clearly incites to action that ho is guilty of insti- 
gating and therefore abetting the waging of war. EmpEROR p. 

Ganesh Damodar Savarkar (1910) U Bom. 394 709 
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lal Code (Act XLV of 1 860)— (ConcZi.). 

Sedition— Promoting enmity, do , between c>(isse<t— 
Fubhcaiton, what con<ititutes — Criminal Procedure Code ^ Act 
Fo/ 1898). ss. 225, 933. 2-^4. 235, 23i^ an(Z -Chargee- 
Jmnder of charges— Miejoinder of charges— Hho accused was 
charged at one trial with having oommitted offenees puni"hable 
tinder sections 124A and 153A of the Indian Penal Code, on 
two charges, one with respeot to each of the two articles ha 
published on dieferent dates in his newspaper called the Bind 
Swarajva. At the trial there was no other evidence of the 
publication of the newspaper in Pombav except the declaration 
made by the accused under the Press Act, and the depositions 
of witnesses who received the newspaper in Bombay as Govern- 
ment servants in their capacity as snob. The accused was con- 
victed on both the charges and sentenced separately on each of 
them. It was contended in appeal that there was no evidence 
of the publication of the newspaper in Bombay, and that there 
was a misjoinder of charge* vitiating th« trial. HeU. that the 
evidence on record was'suffiotent to prove the publication of the 
newspaper in Bombay. Held, further, that the trial was not 
bad as there had been no misjoinder of charges. Empebob p. 
TRiBHov'NDAg. (1908) 33 Bom. 77 
S. 329— Criminaf Procedure Code (Act V of 1898'), ss. 108, 123, 397 

—Concurrent aentenc^^ — Con<tecutive sentences. See CRIMINAL 
Phogedurb Code. 34 Bom 326 

A— commit offences— Attempt to commit 
the offence of sedition — Intention, a question of fact . — 
Under ftbe Ionian Penal Coda (Aob XLV of ISf^O) all 
thafe is n 0 O 0 «;sary to constitute an attempt to commit an 
offence is some external act. something tangible and o^sten- 
slble of which the law can take bold as an act showing nrogress 
towards the actual commission of the offence. It does not 
matter that the progress was interrupted. An attempt to pub- 
lish sedition complete as soon as the accused bnowinglv sells 
a copy containing the seditious article. It is none the lesc? an 
attempt because something external to himself happens which 
prevents a perusal of the article by the buyers or any other 
member of the public. In cases of sedition, the question of in- 
tention is one of fact. Emperor v. Ganesh Balvant Modak 
_ (1909) 34 Bom. 3"8 

Pensions Act (XXIII of 1871). 

S*- 8, 11 — Toda Oiras allowance — Purchase of the rights to receive 

ollowance at a Gotirt sale — The allowance entered in the name 
of the purchaser — Application by heirs of the purchaser to receive 
arrears of allowance — Certificate of Collector, — It was (Sirected 
by a decree that the puchaser at a Court sale of a Toda Giras 
allowance should recover from the Collector the amount due 
for arrears of the allowance from the date of his purchase. 
An application to execute this decree was made in 1864, 
in ooDseqnence of which the decree-holder's name was en- 
tered in the Collector's books as the person entitled to 
the allowance in question, and the arrears up to 1864 
were paid. In 1903, the decree-holder’s heirs applied [to the 
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Penmons Act (XXIII of 1 871 ) -{Concld.). 




Courli (jo reoover (iha arrears of allowanoa libali had ramainei 
unpaid since 1896. Tha Colleobor oonbanded tihaii tha applioa- 
fiion could noti be antarliaiiied in tha absenoa of a oarbifioalia 
from tiha Colleobcr under bha provisions of saobiou 6 of bha Pen- 
sions Aob, 1871. Heidi overruling bha oonbenbion, bbab bha 
power of bha Colleobor under bha Aob had bean exhausbed and 
bhera was no disorebion for bhab offioer bo exaroisa aibher under 
bha Aob or bha rules, so far as bha appliaanb's righb bo raoover 
bha arrears bhab had become due in the Ufe bime of bhe lasb 
holder, was oonoerned, Heldt furbher, bhab if bhose amounbs 
remained unpaid, bha Colleobor held bham for and on behalf of 
bhe lasb holder, as moneys due bo him, and as moneys bherefore 


recoverable on his deabh by his heirs indapandenbly of any 
quesbion which mighb arise under bhe Pensions Aob, 1871, or 
bhe rules framed bhareunder. OhhaQ\NL\Tj v , PRANJirAN, 
(1919) 34 Bom. 154 

Period, expiry of the. 

Tran'ifer of Property Act (IV of 1889), see, 67 — nsiifructuary wiort- 
gage --Debt payable within a fixed pmod ^Mortgagee's right to 
an order for nale. See Tbansper op Property Act (IV op 
1882). 3EO. 67, 34 Bom. 462 

Personal decree. 

Civil Proceiure Code (Act XIV of 1882), secs, 43 and 60— Tram/er of 
Property Act (IV o/1832), see. 90— Srai to recover mortgage- 
debt by sale of mortgaged and unhypotheoated property ^Decree 
against mortgaged property aloneSale— Amount realised not 
sufficient --Application for suppUmental decree to recover balan- 
ce by sale of other property —Limiiation^Putting forward 
allegations at a late stage. See TRANSFER OP PROPERTY Acr 
(IV OF 1882), SEC, 90. 34 Bom. 540 

Place of payment, 

Pahki Adat Agency— Place of performance of contract by Palki 
Adatya—Custom— Jurisdiction, Sea Pakki Adat Agency, 33 
Bom. 364 


Plaint. 




Amendment of plaint by referring to documents not included in 2ti( 
of documents relied on — Civil Procedure Code (Act XIV of 1882). 
See Civil Procedure Code, 34 Bom. 250 
Application for leave to amend plaint after arguments heard in 
appeal disallowed— Practioe. See Practice, 34 Bom. 244 
Bejectwn of plaint as not properly stamped. See Jurisdiction, 84 
Bom. 267 

Pleader. 

Bombay Regulation II of 1827, sec. 56 — Mishehaviostr — Suspension 
of Sanad — High Court's disciplinary jurisdiction.~-P\QekAexs 
are a privileged class enrolled for bhe purpose of rendering 
apsisbanoe bo bhe Courts in the adminisbrabion of justice. Their 
position, braining and praobioe gives them influence with bhe 
public and it is directly contrary bo their duty bo use bhab In- 
fluence for bhe purpose of bringing bhe adminisbrabion of jusbioe 
into oontompb. A pleader, who presides ab a public meeting 
and bhfrein procures bhe passing of a resolution oonbempbuondy 
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Pleader— (Cone W.). 

denouncing or probeshing againsb bha oonduob of a High 
Oourb Judge in passing sentence aS a trial at the Criminal Sas- 

misbehaviour (under section 56 of Resulation 
a^Bom 252 Pleadkr v. JagannaiH, (1908} 

Comvromiu- Compromise assented to by pleader not specially 

authorised that behalf -Decree in terms of compromise- 

SVl B^m See Pbac- 

Pleader s Authority to Compromise 

Dekkhan Agmculiurists' Belief Act {XV II of 1879). ,ec. 12-Oom- 

record the compromise — 

Sf f h compromise.— Where a party com- 

plains that compromise efleebod in his name was unauthorised 

he must move the Court to cancel all that has been done and 

AcrVxVII^oriSVqf®® AuEicoLTUHisrs’ Eeliep 

ACI, i.AVli ot 1879), seo. 12, 34 Bom. 602 

rees. 

Appeals in Probate Proceedings -Scale of costs-Act I of 1846 eec 
T—Pratiae. See Praoiioe, 33 Bom. 256 

Police, Statements to. 

Cr.mmai Preoeawro Code (Act F 0/ 1898), secs. 162. 388-7ndmn 
Jmdence Act {1 of 1812). secs. 21.157—Bo*de«c«-AdmMs»- 

Police and 

Punch- Statements made by the witness as accused before Com- 

’^**^*f^**^^~Witness deposing to different story before 
the Sessions Court— Corroboration of the deposition before ^ihe 

^mernents made bejore the Police 

~ ^ olice Officer- Deposition of. as to 

statements made by witnesses to him-Examination-in-chief- 
Proctice and procedure. See Ckimin^x, Procedure Code. 

Poisession^^ ^ bECa. 162, 288, 34 Bom. 599 

Appointment of a Committee for management of property— Appoint- 
ment acquiesced in by owner— Committee in management for a 
tong tirr.^ Swt by Committee against a trespasser in ejectment— 
litie. The Parsi Panchayat at Bombay appointed a Com- 
mittee to manage the property of the Parsi Anjuman at Surat, 
iho committee managed the property for a very long time— 
sixty years— with the authority and acquiescence of the Parsi 
Anjuman. Subsequently the defendant having trespassed on 
the property, the Gommatee sued him in ejectment. The 
defendant contended that the plaintiffs had no right to 
sue for me recovery of the pioperty as they were n«ither 
the owners nor the nominees of the Anjuman. Held, that 
the plaintilis being in possession for a long time wiih the 
authority and acquiosoene ol the owners, namely, the Parsi 
Anjuman at Suiat, were entitled to recover possession from a 

JAWbDeDJl V, BaBJORJI KAilBEEVaNJi. 

(1909) 3.1 Bom. 499 
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Possession— (CoTwld.). 


Page 


Suit for deolcLr ation of^ownership — Plaintiff's title proved^Defeud^ 
ants use found to be not inconsistent with plaintiff’s ownership-^ 
Presumption — Possession goes with title — Aaverse possession, 
bee OWMiRSHip» 33 Bom. 7i2 
Delivery of. 

Land worth less than Bs, IQO —Eegistration of deedt or delivery of 

possession not necessary — Sa/e— Compromisa— Trans/er of Pro- 

perty Act (LV of 1882), s. 64. See Transfer op Property Act, 
34 Bom. 139 

Practice. 

Allegations by parties at trial— Case determined on those allegations 
—Making a new case in appeaL—A litigating party can ooly 
euoooGd secundum allegata et probata, And tJae Courts should 
check the tendency oi deleated litigants to evade their defeat by 
devising a new case which was never set up when it should 
have been set up. A Court of appeal is not justitied in expos- 
ing a paity after he has obtained his decree to the brunt of a 
new attack of which he had never had notice during the hearing 
of the suit. NaxHU PUiAJl V. UMEDMaL Gadumal. 119 J8j 33 
Bom. 35 

Amenament of pleadings — Defence of the bar of limitation — Fraettoe 
as to amendment of plaint— Cml Procedure Code (Act V of 
(1908), 0. VI, r, 17, See Civil PruCedurb CuDE, 33 Bom. 
644 

Bombay Civil Courts Act (XIV of 1869). s. 16— Latwi Acquisition Act 
U o/ 1894)— Aasistani Judge hearing a ctaim— Value of the 
claim-under Us. bfiQO— Appeal lies to iHslrict Court and not 
to High Court— Jurisdiction, See Bombay Civil CoDRis Act, 
33 Bom. 371 

Civil Procedure Code (Act V^of 1908), Order 7, Buie 3, Order 11, Buk 
3— Croctes oj several dejtndants m one suit— ’Same act or tran- 
saction — 'Senes of acts or transacuons,” — In reading Otoer 
1. Buie 3,ot the Civil Procedure Code (Act V of 1908) it seems 
quite obvious that the word "same" which precedes the words 
**aot or transaction " goveins also the words "series of acts or 
bianj^aotions" and must be read before those words alto. The 
first condition to be fulfilled before joining several persons as 
co-defendants in the same suit is that the right to relief sought 
in the suit must arise against all the delendants from the lama 
act or transaction or from the sama series of acts or transao- 
tions. The second condition to be fulfilled under the role is 
that some common question either of fact or law should arise: 
against the defendants if sepaiate suits were brought against 
such persons. Beloie a plaiutiti can join several deteudauts m 
the same suit both the conditions laid down in the rule must 
be luihiied, tiist, the relief sought agaiuat the defendants 
whether jointly, severally or in the alternative, must arise irom 
the tame act or transaction or the same senes of acts or trans- 
actions. And, seoonaiy, there must arise between the plaintiff 
and all the defendants some common question oi law or fact. 
The plaintiff may in one aotion unite several causes of action 
against several defendants provided tuat all such defendants an 
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Practice — ipontd^). 


'■ jointily liabla in raspaoti of eaoh andi all of such oanQo<j 

aotiion and that! the condition preoedenij DO bhe piaioUiff being 

allowed to join several oausas of action against several defen^ 
dants IS that suoh detendants must all “ hava a joint interest 
in the mam question raised by the litigation” and that oau2 
of action jomed in ona suit against several defendants must be 
causes of action in which “the defendants are ail jointly 1^03^ 
ed, Iti iS not D603ssary bhab evory dotendanh chnnM • i. 

» .0 .11 .b. rouels .im.d 1. ,L !!TZ "us M.eCjtS 

there must be a causa of action in which all the dafandanL^^ ‘ 

may vary. Umabai u. Bhau BaIvani ^ 

Ctvtl trocedure Code Uot V of i9ij8j, O. /, r’s-sLt twT' ^^ 7 ® 

Court — Inherent powers — - ••• 

Pleaaer not specially auikorised m idat bekZ}-D^rTLtrms 

Of Qompromise—utoree set .os»ae.-in tne course . 

pS^To Tas uTsp^maTly ^ defanSinfs 

oo... ^ ‘Tzi .rr r.“ -“Sa 

rur:rb"‘r Lr.srr. z r f 

.Ubboiisea ,11. pUMet «o ,„e ^ *S'.“r 

^ aside t»he dboxee and sob down tne suiti fnr Gourd seb 

It is the inherent power of every Court 
prooeeaings where it uas been t^isied^ ‘“s own 

the circumstances, the comproi^^rwas ^ot ’ bmOmf f 

. B.„paowp. p. Ohd..hS;’„1Z“ 1 ir r Bo“ SvJ'"- 

Crminof trocedure Coae Uct k .yysj, ^ - 

-^ccwseel ij prejudiced can comptaL~troZure~TZ 
109. Incian Penal Codel and wiJh 

on charges of noting, enevous hurt u as assessors 

326 ..a 323 o. Z 1*’' ^8, 

the jury and asked lor their verdL^'o/h B^ ^® charged 

m the manner prescribed for ju^y trials Ha 

the verdict and sentenced the Boon<;«!i * ' ^ ^B^ed with 

imprisonment. The accused appealed on ha’“"°°!, 

ors as assessors in the second Laref an! 

the trial betwee^a ““al bv a mr! anT“ ““ 

sors except as to the summ nTurmThe”^ 

and the manner m which the vemic in th! fnr 

opinions of the assessors in the ^ former and tho 

It IS at this latter point that there is a aepw^rS'^^w ^ 

if the accused wLo IS fined does nnn ^ of ways, and 

point, and gat tha procadura apphcabla wui'CTS 
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Practice— (ConZiZ,). 


Pacb 


ftssessors eaforoed, he oanaob be beard to oomplaiD. Emfebob 
V. MaVSIng, <13 Bom. 423 

Decree— No ipecifio direction as to accounU in the decree — Court 
cannot direct accounts to be taken before tt%e Vommissioner when 
parlies have arrived at an agreement after the decree-— Appeal 
against sued an order* — A deoree of the High Court on the 
Original bide oontamplated an aooount being taken between 
the parties but it was silent on the question as to how that 
aooount was to be taken, whether by the Commissioner or by 
some person selected by both the parties. The Court of first 
instance decided that where a ciueotion as to aooount ought to 
have been incorporated in a deoree when passed it was compe- 
tent to the Court at any stage of proceedings to direct necessary 
inquiries or accounts to be made or ta&en. iidirf, on appeal, 
that as some accounts was taken under the deoree by a person 
appointed jointly by the parties, a new agrtement had come 
into existence superseding the deoree, and the Court was not 
competent to make the order appealed against. An* appeal lies 
against an order of a Judge sitting on the Original Side il that 
order decides a question ot soma right between the parties. Sii* 
JiiHANGlB CuWaSJi V, THifi HOPE MlLLb, LlMi’IBl) ll90oj 
33 Bom. 21.6 

Dissoiutton of partnership— Assets in hands of receiver— Judgment- 
creditor— Vhargtng order ~i:>oliCHor‘s tun for costs. See 
SoLiClTOK a LlhN Fob Costs, 34 Bom. 484 

High Court— Criminal revisional jurisatction — Interference on 
<iUest%ons of law — J^indings of facts when can be questioned — 
Criminal ttoctdure Code [Act V of itiyo;, sec. 435. bee High 
Cockt, o 4 Bom. 37b 

Hindu Law— Mttaftshara— Daughters inheriting property from their 
father— bhares separate and absolute— Tenants in common.— in 
oabes afleoting inheiitanue the lUio is to adhere to tne aooisions 
ol the Court to which the oistiiot iiom which the case arose is 
subject, bee DAiiuHiJiKb, iUbhBiTAhCK oF, 34 Bom. biU 

flow far aectston by single Judge binding on Ms successors— A Judge 
sitting on the or igiual Sloe is bound oidinatiiy to follow the 
juogment ol another Judge when he has decided a point ol law, 
or laid down certain principles ot piaotioe or procedure or 
judicially construed any provision of the law prevailing in the 
country. But a single Juoge is not bound to loilow another 
Judge’s findings of fact based on the cuiucnoo recorded bg Mtn, 
when the evidence that may he available heioie a Judge m a 
later case may he lulier or moio teiiahie and may tend to lead 
him to a ditierent conclusion. JAMsanDJi U. lABAChABD v. 
bOuNABAI, uyoij 33 Bom. 122 

Joinder of charges— Trivy council, leave to appeal to, in criminal 
case . — Bcioie giauting a ceitiUuato lor leavo to appeal to tne 
Pnvy Council, the CouiD must he tacisUou that ttueie is 
leascnabie ground lor thinking that grave and suostautial in- 
justice may have been done oy reason oi some dtpaituie Uom 
the principles ol natuial justice. Ax pane Cartw Lid^iJ A. C, 

7ia ana Dtmsutu v. Attornty-ueneroi of Zuluiana bi 
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Pf»ctice^Ccm<i.) 


^3 Bom Gangadhar Tilak, ( 1908 ), 

(^-f^Q^^)~Gomven,ation~VaWation of 

rendenttal promrty -EUmenU to be considered-Evidenoe before 
3 ? Bom 486 ^'^'’'’”' Acquisition Act (I op 1894 ), 

^<inds situate at different villages and in possession of diffeere^^'t 
tol! ■ f ^yoindjir of parties or causes of aetion—Interloeu- 

forlZ f'^"''\' ^^f<’-^^<^^ts-Final iudomZt 

f p ssessim to he reserved till the conelusion of the trial— Oinil 

l^oc^-reCods(^.tXTVoflBm, s. 28 . Sol cl^tl Woci 

DURR ConE, 33 Bom. 293 r-HooB- 

he^L to decide whether arbitrators are aoinn 

.p»..i fror;!. „a " 5 ,br?„ 7 ”°.- “‘p 

by bnt ona nf i,i?J Ji V 8 tsmis<!mg the petition was 

n 0 of 1)00 ntn 6 fi 06 D C^noDanie^ ftnfl ^ku r% 

pan leq were nofi mrMflc; !,« jf u ’ ° the ofiher Com- 

Piderafcion if fche Conrli hail fA reqniret] serionq oon- 

*ion. bullhln bhl ^"bmission to arbitra- 

intimation to the arbitrators of it- 

Comn wheK °aS°oI some" of° tha^ 

As to throMeotion™ hit av^n '"so far^l" 

risa“ion"I; by law " t°h “ov Jutho! 

'-hioh oan Kred if u u " irregularity 

power of attorney showing thr^anth^^-fc putting in a 

3rrmT 

^uoed hy the .Tudges in order in taxation was intro- 

business which might resnlii t *'’® dislocation of the 

..m, 11 ™ Tiw^J ™;fcobZ °° •* *'■• 

was eneaee^ ThJc t-ni^ u which fehe same Counsel 

nnwriWen rule of the bT ^upplemenfied by fahe 

relnn. hl° toief 1„ 1.5l “.'Ir'’ “ Conp„I Ln.l 

, MED. (19081 83 Bom.' 475 v. Haji Jan Mobo- 
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PracHce— (Conti.). 




should not be decreed against them on another ground which 
they had no opportunity of meeting. After arguments in appeal 
have been heard the Court will riot allow an amendment of the 
plaint so as to convert a suit of one oharaoter into a suit of a 
sub^stantially different oharaoter. H. hied a suit in 1904 
against A, and J., the drawer and indorser respectively of two 
hundies. At the time of filing the suit J. was dead. H. obtain- 
ed a decree against b^th defendants, which decree remained un- 
satisfied. In 1905 H. filed a suit against the heirs of J. on the 
same two hnndie*^. Held, the earlier Bult having been filed 
against the firm of J. and not against J. personally was a bar 

to the later suit. Bayabai p. Haji Noor Mahomed, (1908) 

34 Bom. 244 ••• 

Suit coonizahJe by Small Causes Court hrouohi in HiQh Court— 
tJon-joinder — Gontract of sale mada subject to rules of Rice 
Merchants Association^Ttnle 07tstinq jurisUotion of Oonri of 
law^Hule proviUnq for fixing vaiia rate of gooh for purpose 
of ascertaining differences in case of non-fulfilmnt of oonfroot— 
Suit by 6ui/er for damages for non- delivery ^PUa tAat no 
damages recoverable having regard to rate Hxei^Af legation by 
plaintiff that rate fixed was not binding inasmuoH as the rules 
were not obseryel — nonst''UGtion of rule — 'Prjnfl*pal and agent 
— Agent's power to bind his principal to arh'tiration — Indian 
Contract Act (IX of 1872). .sec. 9^1— Sale— Tender— Prestdencv 
Small Cause Oourts Act [XV of 1832), sec. 22. Sea Jurisdic- 
tion, 34 Bom. 13 

Taxation — Pleaders fees — Appeals in Probate Proceedings — Scale of 
costs— iot I of 1846. sec. 7.— The taxation of pleader’s fees in 
appeals from probate proceedings should, according to a long 
standing practice of the High Court of Bombay, be valued at 
R<=. 33 SnNDRABAl V. The CotiLECTOR OP Belqaum, (1908) 


33 Bom. 256 

Tfcird party p'^ocedure— Directions, refusal to give —Discretion. — The 
genaral principle on which a Court will i^sue third party direc- 
tions is ; — U) that there must be a clear case of contribution 
or indemnity from the third party *, (2) that all the disputes 
arising out of a transaction as between the plaintiff and the 
defendant and between the defendant and a third party can ha 
tried and settled in one suit ; and (3) that iu oases of contract 
and suh-oontraot it mush appear that the contract between the 
plaintiff and the defendant has been imported into the contract 
between the defendant and the third party. Under the rules 
now in force the third party cannot be cited so as to be bound 
by the trial of one particular question which is identical as 
between the plaintiff and the defendant and as between the 
defendant and the third party. Bail-rr v. P»-anos (No. 2d (1895) 
1 Q. B. 591, followed. W. S: A. (Jraham & Co. v. OhUNIIiAL 
Harii al & Co., (1909) 34 Bom. 4"'3 

Winding up petition ^Petitioner a creditor for amounl not itnm^ta- 
iely pavahle^General financial position of company — Indian 
Companies Act iVl of 1802), secs, 128, 129, 130 and 131 — 
Schomfl of arrangement. See Winding up petition, 34 Bom. 
533 
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PncHce and Pf'ocedui'C. 

Oriminal Proo^Aurfi ( Act v o/ 1B^8\ 16^. 288 — Indian 

f /"o/ l^72\ 21, ^Ft'Did^nGC^AlmUnhi- 

lity nf finidfi.ncc — S^'at^nifi.nt^ malA toiinw PoHfi^ and 
Pan'^h — Srat^^^'n^ft va'^dp, hv ths witness a*t accu<ie9. h'i^ore ihs 
Crtvimt*tin 0 Mnni^f.Tatfi -Witn^^'^ to diff<f.rp,nt storif 

hp.fnrp ^P 9 <iin*t^ CGnrt^nnrro^^T tf.ion of tJt^ d^.VOntinn hpdo>’e 
thp. Pntnmitftna hv ma^e th'^ Police 

and thp Pan'^h — Tnn^ntiQ-^tina Pnjic* Officer ^D^po^iti'^n of, a? 
to ^tnf.«m'>nt<i madp hy vnfn^R<iP^ to him — Pxomina*^ onAn.chipJ , 

8«pi nRTMTNAij Procedure Code (Aofi V op 18^8). secs. 1 


^ 988. 34 Bo 

rr^-ctnpH-in, 


. 599 




prnmrty — Dhvftion nnd^r an antard — TTou^e of rputd^no * — ■ 
Pfo^ibHinn oI safe hv a on-oh'^r^ portion to an ont^idp^r 

~Can<tf ruction — Oonrt-^a^c — Prohibition not pAfictivc. 

award nndflr‘wV»iob family propflrtiv wa*^ dividf'd among oo-«har- 
ers provided fihafe in ca^e of a ^aie by any of co-cbarAfs of 
porfiion of bouce of re'=idenoo be ^honld pell iii fio hi's oo- 
sbarer for a oertiain f^iira and fibafi he ^bonld noh <!e11 ib bo an 
onb^idor nnbil fibe etpiraMon of bwo monbh'^ from bhe da^ie of a 
nobtoe In wrtfiing <5avmg bbab bbev foo ^^bare^s^ were nob willing 
bo bnv ib. Snb«?eqTienblv a porbion of bbe hou'^e belonging bo 
one oo-«!barer ha-^'ine been ‘^old in execnbion of a deoree a^ainsb 
him, ib waa pnroba‘=ed bv an onb'^ider. The Ront? of one of bbe 
obher oo-cbarer^» bbereuoon, having brongbb a puib for a deo^ara* 
blon bbab bbe Conrb-'?ale wa'? nob binding npon bbem. ff^ldt 
bbab bbe berm of pre-emoMon in bbe award wae oonbemnlabad bo 
abbaob bo ^saleg made privabely and wtlUnglv and nob bo abftaob- 
menb and Rale*? in invHiim bbe indgmenb-debbor. VlTHAli 

^ n, Maruti NaraTAN* (1910) 34 Bom. 567 

PremUes. Whal are. 


Oity of Bnmhav Mnnicipal Act (Porn. Act ITT of 1888 ), s. 305 ^ 
Municipal GomYnis‘ii''ner — Notice^ disoh^dienf^e of — Private 
streets — Tevellina and draininn of — Liahilitv of owners of seve- 
ral premises — Owners of huildinQ sites — BuHdinos constructed 
bv lessees on the sites — Gonst^nction of stat^ites. See Bomba? 
MumciPAT. Act (B^m. Act TIT of 1888\ s 305 , 34 Bom. 593 . 

* Jf^^idency Small Cause Courts Act (XV of 4882) 

Ss, 37, 38 — Criminal Procedure Code (Act V of 1895)t 5. lOS^S'xnc- 
tion to prosecute — Order granted, by single Judge — Powers of Pull 
Court to revolce the sanHion — Pull Co7irt trot an appellate Oosirt 
— Presidenc7f f^mall Cause Courts Act (XF of 1882), ss. 37, 
38. — Where a panobton bo pro^^eonbe has been granbed bv a 
Jndge of bha Presidency Small Cances Conrb ab Bombay, a Full 
Conrb of bbab Conrb has no power bo revoke bha sanobion. Per 
Chandav^rJear, J. — The langnage used in seobtons 37 and 38 of 
bbe Presidenoy Conrb of Small Causes Aob (XV of 1882) does 
nob appear bo be apprnpriabe fer bbe nnrpope of conferring ap- 
pellabe jurlsdiobion upon bbe Fnll Conrb. Per Batchelor J. — 
The inriediobion conferred by seobion 38 of bbe Acb is nob ap- 

pellatie.SbnS revisional only. Sbivlal Padma, In re, ( 1909 ) 
34 Bom. 316 
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Pass 

Presamption. 

Suit for f^ficlaraiion of oion^rnhiv — Plainti^^M title pro'oed — Defen^ 
dant*x u<ie fonn-f. to he not inconsistent with plaintiff's ownership 
— Pnss^^is'on goes with title^Admrse possession. See OWNER- 
S^^TP. 33 712 ^ 448 

Presumption as to form of marriage 

Eindn Law — M^tokskara — Mavukha — Kamathis -~Law governing 
Kfimathis who live in Bombav- Succession — Anvadhiva Siri* 
dhan — Preference between husband and son horn of adulteroui 
intereovr^e—Shudras — Forms of marTiage. See HINDU Law, 

M Bom. 553 ,,, 809 

Price of Goo<)8 barerained and sold, suit for. 

Cause of aHion -Indian Covtnct Ant (IX of ss. 3^. 78, 120 

— Indian Contract Act has not altered the law relating to rfl- 
cov^rv of dehs and liquidated demands— Civil Procedure Code 

{Act V of 190^), 3. I2I See Contract Act, 34 Bom. 192 ... 682 

Principal and Agent 

Agent's power to hind his principal to arbitration. See Jurisdic- 
tion, 34 Bom. 13 468 

Construction rf Contract— Indian Contract Act (IX of 1872), ss. 215, 

216 — appotn^pi to sell goods buying them on his otun 
account . — Seotiion 21^ of In^lian Contiraob Aob is merely enabl- 
ing aod oonfer?^ uron bhe principal bhe riehb bo claim from his 
a^enb bhe benebb of bhe branflaobion bo which bhe aiienoy busi- 
ness relftbed, where the agoob, wibboub bhe tnowledge of bhe 
principal, has ^ealb wibh bhe business on his own sooounb, instead 
of on aooonnb of bhe lafeber. The principal is free bo exercise bhab 
rirhb or nob. The law is bhab where a parby elects bo adopt a bran- 
saobipn. be musb bake ibs benefib wibh ibs burden. He oannob, as 
is caid, "bobh approbabe and reprohabe.” Bub bobh bhe benefit 
and bhe burden mn^b. for bhab purpose, be ab^ohed to and 
incidents of •'he bransaobion which bhe principal has affirmed by 
eleobion. Where an agenb appointed bo sell his principal's goods 
for a fixed price buys them on his own account without bhe 
previous onnsonb of bhe latter, it is competent for bhe principal 
either bo repudiate the transaction under the oiroumsbanoes 
mentioned in section 215 of bhe Conbraob Act or bo affirm it. II 
he elects bo affirm, bhe principal will be liable bo pay bo the 
agent such charges only as are inoidenbs of bhe transaction of 
purchase, bhab is, suoh as bhe vendor under bhe contract would 
have been liable to pay bo bhe purchaser, because what is affirm- 
ed is the relation of verdor and purchaser. Bub If those charges ' 
are annexed bv the terms of bhe conbraob to the agency, so as to 
regulate bhe relation of principal and agent as distinguished 
from bhe rolafciou of vendor and pnroha*^er, the agent is not 
entitled bo recover them. Solomons v. Pender (1R65) 3 H. & 

0. 639 and Andrews v. Pamsay & Co. (1903) 2 K.B. 635, referred 

bo. JoACiiiNsoN u. Mkghjre Vallabhdas (1909) 84 Bom. 

292 645 

Private streets, levelling and draining of 

City of Bombay Municipal Act (Bom. ici JZZ 0/ 1888) 805— 

Municipal Commissioner-^Eotm disohedienoe of-LiabHUy of 
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Privalc streets, levelling and draining of —(Conoid.), 


owners of several premises —Owners of building sites~—Build- 
ings constructed by lessees on the sites -‘Pi emtses, what are — 

Construction of statutes. See Bombay Municipal Aci iBoM. 
Act III OF IbQS), sec, 305, 34 Bom. 693 

Privy Council. 

Leave to appeal to the Privy Council in criminal case — Practice— 
Joinder of charges — Criminal Procedure Code (Act F o/ i898), 
secs. 233, 234, 235, 236, 237 and 239. — Before grantjing a 
oerbifioaba for leave tio appeal to tibe Privy Gounoil, the Court 
must be satisfied that there is reasouable ground for thinking 
that grave and substantial injustice naay have been done by 
reason of some departure from the principles of natural justice. 
Ex parte Carew [1897] A. 0, 719 and Dimzulu v. Attorney^ 
Ge7ieral of Zululand (1889) 61 L. T. 740, followed. In re Bal 
Gangadhar Tilak (19u 8) 33 Bom, 221 

Probate. 

Appeals in Probate Proceedings — Pleader s fees — Taxation Scale of 
costs — Aot 1 of 1846, sec, 1— Practice. — See Practice, 33 Bom, 
266 

Hindu Wills Aot {XKI of 1870), seas. 2 and 6 — Indian Succession 
Act(Xof sec, 187 — Admimstraior-General's Act {II of 
1874), sec. 36 — WM made in Bombay — Property worth less 
than Rs, 1,000 — Administrator-General's certificate. See Hindu 
Wills Act (XXI of lb7u) secs. 2 and 5, 34 Bom. 606 
Limiiatton Act {XV of 1877), s«cs. 5 and 7 — AppUcation to Mean 
appeal in forma pauperis — Delay tn making the appUcatton— 
Minor applicant— Excuse of delay — Grant of probate — Ques- 
tion of tiUe not affected by the grant — Bes judicata — Uivit Pro- 
cedure Code {Act V of 190BJ, sec. 11. — See LiMlXAiloN Aci 
(XV OP 1877), BEOS. 5 AND 7. 34 Bom. 689 
Probate and Admtnisttatton Act (F of 16bl), bCC. 81 — Indian Succes- 
sion Act {X of 1866 ), sec. 250 — Will — Caveator — Interest posses- 
- sed by ihe caveator. See Probate and Adminisiraiiojn ACt 
(V OF 1881), SEC. 81, 34 Bom. 469 

_ and Administration Act (V of 1881) 

jS. 8l — Indian Succession Act {X of 1866), sec. 260 — Will— Probate 
— Caveator — interest possessed by the caveator . — The provisions 
of section 81 of the Probate and Aaminibtration Aot, l88i 
(which correspond with those of seotion 260 of the Indian 
Succession Aot, 1866), enact that the interest which entities a 
person to put in a caveat must be an interest m tue estate of 
the deceased person, that is, there should be no dispute wnat* 
ever as to the title of the deceased to the estate, but that toe 


person who wishes to come in ae the caveator must show some 
interest in tne estate derived tiom the aeoeaseo oy inheiitauce 
or otherwise. Abnitam Da^s v. <jop I Dans li8c9> Cai. 48, 
followed. PiaoObHAH Bhikaji v FesxuNJI MeeV?aNJI viyiU) 
34 Bom. 459 
Procession. 

i ubliC road — Ri^ht of rriarchiiig in procession with a car- Suit jor 
aecLaraiion oj right — Injm^ction rtstyatmng imerjejence wun 

the rip/it— bte Public Road, riubt tu ufaE. 34 Bom. 67 i 
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Promissox'y Notes. 

Hindu fatally' firm^Trade — Manager po^ssing promistory notes in 
ike Hms name without any advantage to the firm— Minor 
coparcener— Liability oj minor coparcener in suit on promissory 
noles^Hindu law. Seo liiNDD Law ii4 Bom. 72 
Provincial Small Causes Courts Act (IX of 1887.) 

Ss. i6. 27, 32, hCH. 11, 0L8. (2) and (3)— Swu for the recovery of 
certain sum representing a share in the produce of immoveable 
property—Oognizance by the Court of Small Causes— Decree 
final— Appeal — Jurisdiction by consent of parties,— A suit for 
the recovery of Ks. l2-ll-(i representing plaintifi’s share in the 
produce ol immoveable property is a suit for money had and 
reoeived to the plaintiiti s use and is oogniaable by the Comii of 
Small Causes and the decree in suoh a suit is final under 
section 2? ot the Piovinoial bmall Causes Courts Act (IX of 
lbcJ7j. Notwithstanding its finality an appeal was preferred to 
the District Court of Ahmedabad, whiod Court entertained the 
appeal and reversing the decree allowed the plaintiff's claim, 
The Uofendant, thereupon, preferred a second appeal and at the 
hearing prayed that the second appeal might be treated as an 
applioatiun lor revision under section 116 ot the Civil Procedure 
Coue ^Aot V ot IbOb), on the ground that the District Court act- 
ed without iunsdiotion in onterbaming the appeal. The respon- 
dent ^plaintitlj urged that a second appeal lay : and further 
that by reason of the conduct of the parties and the fact that 
the appellant (defendant) had not objected to the jurisdiotion 
of the District Court, it was too late in second appeal to take 

the point. Hela, that the District Court had no jurisdiction 

to try the case and the conduct of the parlies could not give 
it jurisdiction. Leagara v. bull (ibbtij L. E. 13 1. A. 134 and 
Meenahshi Isatdoo v. Subramania Sastn (i6b7i L. R. 14 I. A. 
IbO, reLeiied to. Decree ol the District Court reversed and 


that ol the first Court lestorea, DAVLA'iSlNHJI (Mahabana 
baiti) V. KhACHAR Hamir Mun, (1809) 34 Bom. 17i 

PubHc Officer. 


CiviJ Frocedure Code (Act V of 1908), secs, 2 (17), 80— Suit against 
public ojicer — Nottca of claim necessary — Cantonment Commit* 
tee is public officer— Cantonments Act (Xlll of 1889), sec, 60— 
applies to actions ex delioto and not to actions ex contractu. See 
CaNxonmeni’s Act (Xlll of 18b9), ShO. 80, 34 Bom. 683 ... 

Public road, right to use. 

Bight of marching in procession with a oarSuit for declaration of 
right— Injunction restraining interference with the right,-- 
Plaintiffs sued on behalf of themselves and of other members 
ol a religious community to have a declaration of their right of 
marohiLg m procession with a car along a particular public road 
to certain temples and for an injunction restraining the defend- 
ants Horn interleiing with the plaintiff's. The defendants con- 
tended that the plaintiffs bad no right to march along the ro^d. 
The lower Courts dismissed thu suit on the ground that the 
road being public the plaintiffs could not sue unless special 

damage were shown and proved. On second appeal by tbo 
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Public toad, right to use— (CowcZtZ.). PAaa 

plaintiffs held^ reversirg the decree and allowing the claim, 
that the suit was not for removal of a public nuisance but for a 
declaration of the right of an individual community to use the 
public road. Every member of the public and every sect has a 
right to use the public streets in a lawful manner and it lies on 
those who would restrain him or it to show some law or cus- 
tom having the force of law abrogating the privilege. Sadgopa- 
chanar v. 4. Batna Bao, (1902) 26 Mad. 376, followed. Bas- 
linoappa Pakappa V. Dharmappa Basappa. (1910) 34 Bom. 

671 ... 821 

Public servant. 

Ob$tructton to a public servant — Clerk in the cess-oolUction depart- 
mint of a District Municipality --Bombay District Municipal 
Act {bom. Act III o/ 1901) — Penal Code {ActXLV 0 / 1860), 
secs. 21, 186. See PbnaL Code, 33 Bom 213. 134 

Quarry. 

** Market value of land * — Methods of assessing the market value — 

Correct methods laid down — City of Bombay Improvement Act 
{Bom. Act IV of 1898) — Valuation by Collector ^Acquisition of 
interest by claimant after CoUector*s award — References to th^ 
Tribunal of Appeal -’Consolidation of references — Land Acqui- 
sition Aot (I 0 / 1894), 500,23. Sea Land Acquisition Act, 

33 Bom. 483 304 

Railway Company, Liability of, 

Negligence of Railway Company — Breach of statutory duty — Injury 
to passengers with arm ouUide carriage window — Contributory 
negligence — Contractual obligations. Sea Contributory 
NeuLiGpnce, 34 Bom. 427 ... 730 

Railways Act (IX of 1890). 

S, 7— Ciiv of Bombay Municipal Act {Bom. Act III of 1888), s. 394 
— Use by Railway Company of its premises for storing timber 
— License from the Municipal Commissioner for the use not 
necessary. — The Agent of the G. I. P. Railway Company 
having been charged in the Presidency Magistrate's Court at 
the instanoa of the Bombay Municipality under section 394 (1) 

(d) of the City of Bombay MunioipaL Act (Bom. Act 111 of 1888) 
with having used the Company’s premises for storing timber 
without a license granted by the Municipal Commissioner, the 
Presidency Magistrate recorded evidence and referred the follow- 
ing Question under section 432 of the Criminal Procedure Code 
(Act V of 1898) : — “ Do the statutory powers given to the 
Railway Company (section 7 of the Indian Railways Act (IX 
of 1890)) preclude the necessity of obtaining a license from the 
Municipal Comnaissioner to use premises in such a manner as 
is necessary for the ooavenient making, altering, repairing and 
using the Railway ?" Held^ that no such license was necessary. 

Section 7 (1) of the Indian Railways Act (IX of 1890} autho- 
rizes the Railway Administration to do all acts necessary for 
the convenient making, maintaining, altering, repairing and 
using the Railway notwithstanding anything in any other 
enactment for the time being in force. The storing of timber 
was neoessary for the oonvenient making, &o., of the Railway 

^068 




aaiRfiRAL INDfiX 


Railways Act (IX of 1890)— (OoncW.) 


Paqb 


line. Under section 7, sub-seobion 2 of bbe Indian Railways 
Aoh (IX of 18y0;, the Governor General in Counoil and nob bhe 
Municipal Commissioner has bhe oonbrol of bhe Railway 
Adminisbrabion in bhe exercise of ibs powers under sub-seobion 1, 
MONlClPAli COMMlbSluNER OP BOMBAY V. G. I, P. RAILWAY 

Company. (1909) 31 Bom. 252 
S. 75. soh. II, cl, {L)~Parcel containing articles liable to he 

and also not liable to be insuTed~~^Loss of the parcel in transit 
on Railway line —Suit against Railway Company to recover 
damages with respect to goods not liable to he insured — Railway 
Company not liable— Articles^Fackage. — Plaintiff's agent at 
Poona consigned a parcel bo plaintiff at Dharwar. The parcel 
contained goods which, according to section 76 and Sche- 
dule II of the Indian Railways Act (IX of 1890). were liable to 
be insured as well as those not so liable. The parcel was lost 
in transit on the Southern Maratha Railway Line. The plain- 
tiff thereupon sued bhe Railway Company to recover damages 
for bhe loss of bhe goods wh'oh were nob liable bo be insured. 
The defecdanb Company denied liability. Held that the 
Railway Company was nob liable. The words of seohion 76 ot 
bhe Railways Aob (IX of 1890) draw a disbinobion between 
articles mentioned in Schedule II of bhe Aob and bhe parcel or 
package in which they are contained and provides that the 
Railway Adminisbrabion shall nob be responsible for bbe loss, 
destruobion or deterioration of bhe parcel or package. PuN- 

^ DALIK V, S. M. Railway Company, (1909) 33 Bom. 703 

Receiver. 

Recommendation bjj ^Subordinate Judge of a personto he appointed 
receiver-- Re jusal by District Judge— Appeal — Cicil Procedure 
Code (Act XLV of 1882), sees. 503, 505 and 688. See OiviL 
Procedure Gudk. 33 Bom. 104 

assets in the hands of. 


Proof 106 Dtssoluiton of partnership Judgment creditor^Chargin{ 
order— SoUottor s Iten for costs. See Solicitor’s hen jpoi 

COSTS, 34 Bom, 484 

Redemption Suit. 

Salereatly a mortgageSec. 104 of the Dekkhan Agriculturists 
Relief Act (XV 11 of ISIh) not applicable— Oral evidence mod 
misstble— duplication for withdrawal of suit— Suit allowed to b 
withdrawn with libeity to bring afresh suit— Material srregu 
larity-Cml Procedure Code Uct XIV oj l882), S» 373 on. 
b22 -Dekkhan AgrtouUuTtsU' ReUef Act \XVI1 of 1879). 

DkKKHAN AQhlCULlORiBTS’ RELIEF ACT, 33 Bom, 722 
— , buit for. 


Dteret ExmUion of decree— fakir, g of aocounts under Dekkhan 

AgrtculUrtue Relief Act {XV 1 1 of lSfJ)-Hesult of aooount 

showing that mortga lee overpaid hirnse fjrom rcnis ami prohu— 

Mongagea s nghi to execute aeoree for rent. Sue D ChBU, 84 

Bom. .fao 

Registration. 


Lease unregiuer^ when admissible in evtdenoe-Conduol of parties 
to lease Collateral purpose Transfer of Property Aet {17 
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0 / ». 107 — — Charge --AmgnmenU See Lbasb, 33 

Bom. 610 

-Act (III of 1 877). 

S«. I 7 and 49 — Bp lease — Doeument eom'Quhorily registrable — BegiS’ 
tration bv mistake in a wrong hook — '^is*ake not to affect 
parties^Document duly renistered — Endorsement releasing 
mortgaged provertv for consideration in cash — Begistration.^k 
release wherebv a faliher bran'^ferred all hi? right? of ownoiship 
in his immoveable aod moveable property in favour of his son 
was registered not in Book No, 1, but in Book No. 4, that is to 
say, not in the book kept for the registration of doouments 
compulsorily registrable under seotion 17 of the Begistration 
Act (III of 1877). Held, that the release must be considered 
as having been duly registered. The father’s property was 
capable of identification and the error of the registrar in register- 
ing the document in Book No. 4 should not be allowed to 
affect the parties prejudicially. Sorahji Edalji v. Jshwardas 
Jagjivandas (1892) P. J. p. 5, followed. An endorsement 
made by a mortgagee (on the back of the mortgage- 
deed) relea-^ing the mortgaged property in consideration 
of a cash payment of Rs. 300 is a document which requires 
registration, and not being regi^^tered was not admissible in 
evidence either of the redemption of the property or of the 
real nature of the original transaction between the parties. 

Parashabampant V. Kama. (1909) 34 Bom. 202 

S. 17 — Exemption of assessment in Ueu of services rendered or to be 
rendered — Document granting exemption not stamped or regis- 
tered — Sale — Gift — Hindu Laio—Nibasidha — Transfer of Vro- 
perly Act (ZV of 1883) Ss. 55 (6) (ZA 123. See Transfer OF 
Property Act, 34 Bom. 287 

Regulation II of 1827. 

S. 21 — Caste question— Civil Court Jurisdiction — Suit to he declar- 
ed Avva of Eiremath and to restrain defendant from so styling 
himself, — The plaintiff sued to obtain a declaration that he was 
entitled to the fees and privileges appertaining to the Hiremath 
at Kamalapur by reason of his title to be called the Ayya of 
that Hiremath, and to obtain a perpetual injunction to restrain 
the defendant from using the name of ** Ayya of Hiremath." 
The plaintiff’s complaint was that the defendant bad assumed a 
name to which the plaintiff had the exclusive right, and that 
that assumption would enable, as it had enabled, the defendant 
to attract to himself a large number of the plaintiff’s followers, 
and thereby appropriate to himself fees, which would otherwise 
have been paid to the plaintiff. Held, that it was a claim to a 
caste office and to be entitled to perform the honorary duties of 
that office or to enjoy certain privileges and honors at the hands 
of the members of the oa^te in virtue of that office. It was a 
oaete question not cognizable by a Civil Court. Held, also, 
that the fact that there had been no allegation of any specific 
damage by reason of the assumption by the defendant of the 
name of Ayya of Hiremath, and also the admission that after 
all the result of the assumption of that name would be merely 
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Regulation II of 1827— (OonoW,). 




fio enable some of the followers of the plamtiff to over to the 
defendant showed that what the parties bad been fighting for 
was merely a que^ion of dignity under the cover of a religious 
office. If the Court were to interfere in such oa^^es, it would be 
merely assisting one party at the expmse of the other and 
compelling the caste or the ‘^eot to follow one spiritual leader 
in preference to another. GadigeYA p. Babata, (1910) 34 
4 '"5 

XVI of 1827. 

Transfer of Property Act {17 o/1882), s. 43— Vatan^Mort~ 
qaoe^Suhequeni enlargement of the mortgagors estate — Pri- 
vats property — Mortgagees olaivi to hold the property against 
the mortgagors heir. See VArAN, 34 Bom. 176 

Relaase. 

Relinquishment of claim by reversioner— Stamp, See Stamp, 38 
Bom . 657 

• • • • • 

Document CO mpuhorxly registrahle— Registration hy mista)k« in a 

wrong 6oofc— Mistafea not to afect parties — Document duly regis- 
tered —Endorsement releasing mortgaged, property for considera- 
tion in eaeh—Eegistrahon—Begistralion Aef (III of 1877), 
ss. 17 and 49. Sae RegisiratIun Act, 34 Bom. 202 

——by Coparcener. 

Bight of eo-paroerur's after horn son to claim a share with his 
brothers — Joint Bindu family — Hindu law. Sea Hindd Law, 
33 Bom. 2fi7 

Religious Privileges. 

Shanharaoharya of Sharada Math, plaintiff— Shanharaoharya of 
Dholka, defendant -Dispute as topreoeden'e or privilege between 
purely re'igious funotionaries— Jurisdiction of Civil Courts— 
Civil Procedure Code {Act XIV of 1882), s. 11 See CIVIL 
Procedure Code. 33 Bom. 278 

Relinquishment of Claim. 

Beversioner — Belease— Stamp. — The relinquishment of his olsim by 
a reversioner is a release and must be stamped accordingly. 

Krishvaji Narayan V. Balkrishna ViNKATESH, (1909) 33 
Bom. 657 

Rent. 

Mortgage with possession— lease to mortgagor— Death of the mort- 
gagee, and his surviving sindivided brother— Sister entitled as 
heir — Possession and management hy mortgagee's widow— Pay- 
ment of the rent by the tenant in good faith to mortgagee’s widow 
Suit hy sister for recovery of rent — Asstgnw'’nt hy lessor not 
necessary— Transfer of Properly Act (IV of 1882), s. 50. See 
Transfer up Properiy Act, 33 Bom. 96 

Representation. 

Hereditary Ofiots Act (Bom. Act 111 of 1874), ss, 25, %— Death of 
registered Vatanlar— Eldest son or oth^r nearest heir of the 
deceased, — Suit for declaration— Jurisdiction, See HEREDITARY 
OFPICE8 Act, 34 .Bom. 101 

Res Judicata. 

Civil Procedure Code (iot XIV of 1882), s. U—Plea of res judicata 
can prevail even where its effect is to sonction what is illegal— 
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— Bhagiari and Narwadafi Tenures Act {Boyn. Act V of 1862), 
s. 3. A plea of estoppel by res jndicatn can prevail even where 
tha resulh of giving effeob to it will ba to sanction what is illegal 
in the sense of being prohibited by statute. CHHAGANtiAL v, 

BaiHaekha, (190n) 33 Bom. 479 
Capacitij of pariies — Matter substantiallt/ in issue —Civil Procedure 
Code [Act XW of lB82), see. 13. — The plaintiff in conjunction 
with another had in 1902 filed a suit against the defendant for 


Possession of certain property, basing his claim on the allega- 
tion that ha was owner. He succeeded in the first Court, but 
the Court of Appeal held that the property had been dedicated 
to oharity, and refused to uphold his claim as owner. The 
plaintiff declined to adopt the Court s suggestion to modify his 
claim and be content to ask for a decree for possession as 
manager, and his suit was therefore dismissed. Five years 
later he filed the present suit, claiming possession as manager, 
Beld, that his title as manager was one which might aud ought 
to have been put forward in the previous suit, and that his 
present claim was therefore res judicata. If a plaintiff is suing 
in a capacity in which ho is a stranger to the capacity in which 
he sued in a former suit, his claim has no proper connection 
with that former suit, and the Civil Procedure Coda (Act XIV 
of 188*^) section 13 does nob apply. Hargovan Ramji v. 
Mulji Harjivan. (1909) 34 Bom. 416 
Limitation Act {XV of secs, band 1— Application to file an 

appeal in forma pauperis — Delay in makinQ the application 
Minor applicant — Dxcuse of delay — ‘Prohate — Grant of probate 
—‘Question of tUle not affected by the yrant — Civil Procedure 
Code {Act V O/1908), sec. 11. See Limitation, Aot. (XV op 
1877), SEOS. 5 and 7, 34 Bom. 589 
Practice— ‘Suit agafinst defendant on ground which failed not ic he 
decreed on another ground^ Application for leave to amend 
plaint after arguments heard in appeal disallowed. A suit 
brought against the defendants on one ground which fails 
should not be decreed against them on another ground which 
they bad no opportunity of meeting. After arguments in 
appeal have been heard the Court will not allow an amendment 
of the plaint so as to convert a suit of one obaracter into a suit 
of a substantially different obaracter. H. filed a suit in 1904 
against A. and J. the drawer and indorser respectively of two 
bundles. At the time of filing the suit J. was dead. H. obtain- 
ed a decree against both defendants, which decree remained 
unsatisfied. In 1905 H. filed a suit against the heirs of J. on 
the same two bundles. Held, the earlier suit having been filed 
against the firm of J. and not against J. personally was a bar 
to the later suit. Batabai v. Haji Noob Mahomed, (1908) 
34 Bom. 244 


Resident's Court 

Application to state a case to the High Court — Application uncondi^ 
tional before delivery of judgment — Presidency Small Cause 
Courts ActiXV of 1882). sec. 69 — Aden Courts Act {II of 1864), 
secs. 8 and 9. See Aden Courts, Act, 83 Bom. 708 
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Restitution of Conjugal Rights, 

Valuation of claifti— Jurisdiction of Second Glass Subordinate 

Judge to entertain the suit—BomhT-v Civil Courts Act {XIV of 
1869), s. ^iSuits Valuation Act [VIl of 1887),, s. 11.— A suU 
for restitution of coniugal rights, wherein the olaim was valuea 
by the plaintiff at Rs. 65, was instituted in the Court of the 
Second Class Subordinate Judge, The First Court decreed the 
olaim ; and on appeal the decree was oonfirmed. On second 
appeal it was contended that the First Court had no jurisdiction 
to try the snit. Held, that the valuation of the claim by the 
plaintiff must be accepted for the purpose of jurisdiction, unless 
it was shown to have been made either from any improper 
motive or deliberately for the purpose of giving the Court a 
jurisdiction which in fact it had not. Jan Mahomed Mandal V, 

Maahar Bibl, (1907) 34 Cal. 359, followed. JasoDA v. Chhotu, 
(1909) 34 Bom. 238 

Revenue Jurisdiction Act (X of 1876). 

S. 4, sub 3. (a) Act XI of 1852 — ’Land held as Saranjam^DBoision 

of the Inam Commissioner-~Finaliiy-Suit for declaration of 

title and possessioit — Exclusion of jurisdiction of 0ml CourU, 
—In the year 1868 the Inam Commissioner decided that a cer- 
tain estate was Saranjam of P. and not his Sarv Inam. On 
P/s death in 1899 Government resumed the estate on the 
ground that it was Saranjam andl ro-granted it to V. one of P,*s 
grandsons. Subsequently the plaintiff, another grandson of P, 
brought a suit against the Secretary of State for India and V. 
for declaration of title and possession on the ground that the 
immoveable property In suit was plaintiff’s Sarv Inam property 
and could not be taken from his possession by Government or 
its officers or re-granted to any one else. Hddt 1. That the 
decision of the Inam Commissioner was, by virtue of the provi- 
sions of Rule 2, Schedule A of Act XI of 1052, final as regards 
the land and interests conoerned in the decision. 2. That after 
such final decision, the title and continuance of the estate mnst 
be determined under Schedule B. Rule 10 of the Act, under 
such rules as Government may find it necessary to issue from 
time to time. 3. That In accordance with those rules the 
estate was, on P.’s death, resumed by Government whore- 
granted it to V. Heldt further, that the suit having been 
against Government relating to land as Saranjam was excluded 
from the jurisdiction of the Civil Courts by the provisions of 
sub section (a) of section 4 of the Revenue Jurisdiction Act 

(X of 1876). Ramrav Govindrao v. Secretary op State 
_ (1909) 34 Bom. 232 

Reversioner. 

Relinquishment of claim by Selease— Stamp. See STAMP, S3 Bom. 

^ ( 57 

Revision, 

Suit for declaration and injunction — Rejection of plaint as not 

noperly stamped— Appead—Applioaiion to state a ease to the 

titgh Court^Summary dismissal of appeal. See JURISDIOTIOR, 
34 Bom. 267 
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Rice Merchants Association Rules. 

Contract of sale made subject to rules of Bice Merchants Association 
— Buie ouatirtg jurisdiction of Court of law — Rule proviidng for 
fixing vaida rate of goods for purpose of ascertaining differences 
in case of non-fulfilment of contract— Suit by buyer for damages 
for non-delivery — tlea that no damages recoverable having re- 
gard to rate fixed — Allegation by plaintiff that rate fixed was 
not binding inasmuch as the rules were not observed — Construc- 
tion of rules — Principal and agent — Agent*s power to bind his 
principal to arbitration— Indian Contract Act (/Zo/ 1872), 

3 . 93 — Sale— Tender - Non- joinder — Practice - Suit cognizable 
by Small Causes Court brought in Righ Coun—Jurisdiction. 

Sea JOBISDIOXION, 34 Bom, 13 ... 468 

Sale. 

Contract of sale made subject to rules of Bice Merchants Association 
— Buie ousting jurisdiction of Court of law— Buie providing 
for fixing vaida rate of goods for purpose of ascertaining diffe- 
rences in case of non-fulfilment of contract — Suit by buyer for 
damages for non-delivery — Plea that no damages recoverable 
having regard to rate fixed — Allegation by plaintiff that rate 
fixed was not binding inasmuch as the rules were not observed — 
Construction of rules — -Principal and agent— Agent's power to 
hind his principal to arbitration —Indian Contract Act {IX of 
1872), f. 93— TemZar. See JuhiSDlGTiON, 34 Bom. 13 468 

Exemptian of assessment in lieu of services rendered or to be render- 
ed — Document granting exemption not stamped or registered — 

Gift — Hindu Law — bJibandha — Registration Act {III of 1877), 

«. 17 — Transfer of Property Act {IV o/l882),ss. 55 ( 6 ) (b), 123. 

See Transfeb of Properit Aci, 34 Bom. 287 ... 642 

Transfer of Property Act (IV of 1882), s. 54 — Compromise — Land 
worth less than Bs. 100 — Registration of deed, or delivery of 
possession not necessary. See Transfer of Property Act, 

34 Bom. 139 ... 548 

by Coart. 

Decree — Execution — Application to set aside sale on the ground of 
fraud — Appeal lies from orders passed under s. 310A when they 
also fall under s. 244, Civil Procedure Code, 1882 — Civil Pro- 
cedure Code (Act XIV of 1882), ss. 214, SlOA, 311. Sea CiviCi 
Procedure Code, 33 Bom. 698 ,,, 439 

— —Deed. 

Written agreement — Contemporaneous oral agreement to treat it as 
mortgage — Absence of frauds misrepresentation, do, — Oral agree- 
ment cannot be pleaded — Evidence Act (I of 1872), s. 92. See 
Evidence Act, 34 Bom. 59 ... 497 

Sale of Goods Act (56 and 57 Vic., c. 71), 

S 3 . 46 and 47 — Stoppage in txekus\tu— Ultimate destination of goods 
— Duration of tran&it — Pledgee of bill of lading — Measure of 
damages . — The plaintiffs, a Bombay firm, imported hardware 
goodb trom M, & Go. of Manohestet for sale on commission, 
the business being carried on and financed in tihe following 
manner. M. & Co., on shipping the goods, handed over the com- 
plete shipping docunaenos to B, and received from him an 
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advanoa of 65 per oeab. of bhe invoioa price. B fahen handed 
over bhe shipping dooumeubs bo bhe National Bank of India in 
Eugiand, and himself received a similar advance by drawing on 
a oredib opened wibh the Bank by the plaintiSs. The Bank 
then forwarded the shipping documents to India, where they 
wore handed over to the plaintiffs in exchange for a trust 
receipt, the plaintiffs becoming responsible to the Bank for any 
short fall in the advances made to B. On ISth^February 1907 
M. & Co. contracted to purchase from L. & Co. 250 boxes of bin 
plates, delivery to he F. O. B. Newport in four or five weeks 
after date. On 26bh February M. & Co. wrote to L. & Oo. 
enclosing instruobioas and marks for shipmenb of bhe 250 boxes 
bo Bombay, and on 2nd March requested them bo forward bhe 
goods to W. & Go. at Newport in time for shipment in 8. S. 

Clan Macleod for Bombay. On 21st March L. & Oo. enclosed 
to M. & Co. an invoice for 200 boxes and on 27bh March 
another invoice for the remaining 50 boxes, the material parll 
of the invoice in each oaso being “ No claim oonoerning these 
goods oan be recognized unless made within fifteen days from 
delivery to Messrs. W. &. Co., Newport, for shipment on your 
account.'’ The 250 boxes were put on board the steamer by W. 

& Co. as bhe agents of L. & Co., bub in obtaining a bill of lading 
for 500 boxes (including bhe iSO in question) W. & Co. acted 
as agents of M. & Co. The steamer left Newport on 4bh 
April. Following the usual course of business as above des- 
cribed, M. & Co. handed over bo B. the shipping documents 
relating to the 500 boxes and obtained an advance of £255 5-2 
(being 65 per cent, of the invoice value), B., on the 6th April, 
obtained a similar advance from the Bank. On the same day M. 

& Co, suspended payment, and on 9bh April L. & Co., as unpaid 
vendors of ‘250 boxes, notified bhe steamship owners, the first 
defendants, to stop these goods in transit. The S. S. Clan 
Macleod arrived in Bombay on the 13th May, and the bill of 
lading which bad been duly banded, over by the Bank to the 
plaintiff on 29bh April was in due course presented by the latter. 

They were informed, however, of the stop put on bhe 250 boxes 
and were offered a delivery order for bhe remaining 250 alone. 

This they declined, refusing to accept anything bat the fall 
payment of the advance or the full amount of the goods. On 
29bh June the plaintiffs repaid bhe Bank the amount of the 
advance, and the trust receipt of 29bh April was duly oanoelled. 

On the plaintiffs subsequently suing bhe steamship owners and 
their agents for damages, HekU that the transit did not cease 
at Newport, and L. & Co. wire entitled to stop bhe goods after 
they had started for Bombay. Ex parte Qolding Danis <t Oo. 
(1880) 13 Cb. D. 628, followed. Heldt further, that the plain- 
tiffs were, after 29th June, — on which data they, bad fulfilled 
their obligations to the Bank, — pledgees for value of the bill of 
lading, if indeed they did not oooupy that position from 
29tih April, being transferees of the Bank's rights in lespeol of 
the advance as against the defendants. Heldt lurther, that lha 
plaintiffs were entitled to join both defendants in the sai|^ 
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The ubmosb benefib which bbe defendants were entitled to 
obtain from the posibioo of L. & Oo. as eurebies [So. to the 
plaintiffs for the advanoa made by the latter bo M. & Co.] was 
the right to the seoarity of the 250 boxes whioh they were 
willing from the outset should be received by the plaintiffs 

The plaintiffs by refusing to taka delivery of the 250 

boxes had omitted to do an aot whioh their duty to the surety 
required them to dOi and bo the extent bo which that omission 
bad resulted in loss, the surety was discharged. In re West- 
zinthus (1833J 5 B. & Ad. 817, discussed. Bapuji SorabJI v . 

The CiiAN Line Steamers, Limited, (L910) 34 Bom. 640 ... 866 

Sale private and in invitum the Judgment-debtor. 

Family property — Division uiider an award — House of residence — 
Prohibition of sale by a oo-sharer of his portion to an outsider 
— Pre-emption — Construction — Court-sale-^Prdhibition not eff- 
ective, See Pre-emption, 34 Bom. 567 ... 819 

Salt Act (Bom. Act II of 1890.) 

St, 11 and 47 — Salt pans — Lease under a license from Collector — 

Lessee not to sublet without Collector s permission — Sub-lease 
by the lessee without such permission ^Deposit by sub-lessee with 
Ussee^Iilegal contract — Suit by sub-lessee to recover deposit 
cannot lie, — Y, obtained from Government a lease of oertain 
salt pans to manufacture salt under a license. One of the con- 
ditions of the lease was that the lessee should nob sublet the 
salt plans without the written permission of the Collector. 
Without any such permission, however, Y. sublet the pans to 
B. who, as a security for the performance of the conditions of 
the sub-lease, deposited a sum of Bs. 1,000 with Y. The sub- 
lease was acted upon and on the expiration of its term B. 
brought a suit for the recovery of the deposit from the repre- 
sentatives of Y.t the latter denied R's right to recover the 
deposit on the ground that it formed a consideration for an 
agreement whioh, having been forbidden by law, was illegal. 

Heldt dismissing the suit, that the defendant's plea should 
prevail. The real object and the necessary effect of the sub- 
lease was to enable the plaintiff to manufacture salt without a 
license in the guise of a sub-lease although that was forbidden 
by law and by the terms of the license. ISMALJI YnsUFALLl 
V, Bagunath LachiraM (1909) 33 Bom. 636 ... 400 

Sanction to prosecute. 

Criminal Procedure Code {Act V of 1898), secs. 195, 478 — Subsequent 
order to prosecute passed under sfio. 478. See CriminaIj Pro- 
OEDTJEB Code, 34 Bom, 88 ... 546 

Order granted by single Judge^Powers of Full Court to revoke the 
sanction — Full Court not an Appellate Court^Presidenoy SmaU 
Cause Courts Act (XV of 1882), stfcs. 37,38 — Criminal Proce- 
dure Code (Act V of 1898), sec, 195. See Criminal Pboob- 
durb Cudb, 34 Bom. 316 g 0 Q 

Saranjam. 

Inam — Miras (permanent tenancy )~ Denial of Saranfamdar's title 

Attornment to successive Saranfamdars — Estoppel — Claim to 
hold as Mirasi tenant — Limited interest — Adverse possession,-^ 
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Saranjam— (Conc2(2.). 

In an ejeotiment suiti brought by an Inatndar against persons 
olaiming to hold as Mirasi or permanent tenants, it was oon- 
oeded that the Inam rights in che land in suit appertained to a 
Saranjam held on political tenure and that the present inoum- 
bent of the Saranjam was the plaintiff. The defendants resisted 
the plaintiff's claim to eject them on the ground that the Inam 
rights were merely the right to receive the royal share of the 
revenue and that the proprietary rights in the soil were, prior 
to the date of the grant, vested in the grantee of the Inam, bad 
descended bo his heirs independently of the Inam and furnished 
the leasehold or Mirasi right. Held, that the defendants' con- 
tention involved the denial of the title to the reversionary 
rights in the lands in the defendants' oeoupabion of the suooes- 
sive Saranjamdars approved by Government. The defendants 
had, however, been continuously paying rent for their holding 
to the suooessive Saranjamdars including the plaintiff. They 
were thus estopped by attornment from disputing the plaintiff’s 
title. Vasudtv Daji v. Bahaji Ranu (1871) 8 Bom. H. C. R. 
(A. C, J.) 175 and Doe dem. Marlow v. Wiggins C1843) i Q. B, 
367, referred to. The rights of suooessive holders of hereditary 
ana impartible estates nob governed by the ordinary rules of 
inheribanoa but subject bo the condition that Government shall 
approve of the heir may be barred by adveise possession, Tekaii 
Bam Chunder Singh v. Shmati Madho Kumari U885) L. B. 19 
I. A. 197, referred to. Where in an ejectment suit by an Inam- 
dar it was shown that the defendants, for more than twelve 
years before the suit, openly asserted their claim bo hold as 
permanent Mirasi tenants. Held, that the defendants had ac- 
quired a title to the limited interest olaimed by them and could 

not be ejected, Trimbak Ramcuandra v. Shekh Qulam 
ZILANI (1909) 34 Bom. 829 

Deoision of the Inam Commissioner— FinalitySxiii for deolaraiion 
of title and possession—Exolusion of jurisdiction of Civil Courts 
-^Revenue Jurisdiction Act {X of 1876), sec. i, sub-sec. (a)— 
Act 21 0 / 1852, See Revenue Jurisdiction Act, 34 Bom 
332 

Sea Customs Act (Vlll of 1878). 

S. 19—Cooaine—Itnporl by tea into the Bovtbay Harbour—" Import,” 
mtantng of— Bombay Abkari Act (Bom. Act V of 1878), stos. 3 
(10), 9, 43, See Bombay Abkari Act, 33 Bom. 380 

Security. 

Order to furnish security— Order can be passed by the appeal Court- 
Jurisdiction oft^e appeal Court— Criminal Procedure Code (Act 
V of 1898), sec. 106 (3), See Criminal Procedure Code, 33 
Bom. 33 

Sedition. 


Paqb 


668 

607 

m 

21 


Publication, what eonsiitnies— Promoting enmity, Au). between classes 
—Indian Peval Cede (Act XLV of 1860), secs. 1241, 1531— 
Charges— Joinder of charges— Misjosnder of charges— Criminal 
Procedure Code (Act V of 1898) secs. 225. 233, 234, 235, 236 Md 
237. See Criminal Procedure Code, 33 Bom. 77 
Abelnent- Waging of war- Indian Penal Code (XLV of 1860) sws*. 
107, 108, 121, 1241.— See Penal Code, 34 Bom. 394 
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Sedition -iConeld.). 

Indian Penal Code {Aoi XL? of 1860), secs. 511, 12AA— Attempt to 

commit offences — Attempt to commit the offence of sedition 

Intention a question of fact, See High Coubt, 34 Bom. 378 ... 

S^lf^Acquisition 

Partition^Certain family property allotted to one branch of the 
family — Subsequent purchase of the allotted property by a 
member of another branch with his own money — Exclusion by 
the purchaser of the other member of his branch— Hindu Law. 
See Hindu Law, 34 Bom. 106 

SheUanadi lands 

BuUs framed under Act XI of 1852 {Bombay) — Oovernment con- 
tinuing the shetsanadi lands to the family of the shetsanadi 
who is discharged by Government without any fault on his part 
— Continuance on condition of paying full survey assessment 
on the lands — Subsequent resumption of the lands by Govern- 
ment . — On the death in 1865 of the then shetsanadi, one B, 
Government appointed one Y as the new shetsanadi ; but under 
the rules framed under Bombay Act XI of 1852, Government 
continued the shetsanadi lands to the family of B on condition 
of their paying full survey assessment on the lands. The 
remuneration of Y was made payable out of the extra assess- 
ment recovered in 1905. Government resumed the lands and 
handed them over to Y for his services. Held, that both the 
orders passed in 1865 and the action taken under the rule 
framed under Bombay Act XI of 1852 had in law the effeot of 
oonverting the land from a shetsanadi vatan into a rayatwari 
bolding and investing the holder of the land with the rights of 
an ordinary occupant, entitled to it, so long as he paid the survey 
assessment. Held, also, that the proceedings of 1906 were on 
the supposition that what was done in 1865 on B's death had 
the effect of continuing the lands in dispute as one reserved for 
shetsanadi service; but that was not its effect, and the proceed- 
ings in question were ultra vires. Yedlappa v. MarlIngappa, 

, (1910) 34 Bom. 560 

Shudra. 

8uh*division of Shudra tribe — Panohals — Kurhars — Inter-marriage 
vaUd~~ Custom as to illegality — Burden of proof — Hindu law. 

^ See Hindu Law, 33 Bom. 693 

Shudrae. 

Hindu Law — MitaJeshara — Mayukha — Kamathis — Law governing 
Kamaihis who live in Bombay — Sticcession — Anvadheya Stri- 
dhan — Preference between husband and son born of adulterous 
intercourse — Forms of marriage — Presumption as to form of 
marriage. 8ee Hindu Law, 34 Bom. 553 

Small Causes Court. 

Provincial Small Causes Courts Act {IX of 1887), ss. 16, 27, 32, 
scA. lit els. (2) and (3) — Suit for the recovery of certain sum 

representing a share in the produce of immoveable property 

Cognizance by the Court of Small Causes— Decree final — Appeal 

— Jurisdiction by consent of parties. See PROViNOiAti SMAliL 
Cause Courts Act, 34 Bom. 171 
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Small Cause Court Decree. 

Giml Procedure Code (Act V of 1908), s. 161— Motwv lying in deposit 
in the Court of the First Glass Subordinate Judge — Attachment 
and recowy of money in execution of the Small Cause Court 
decree— Suit in the Court of the First Class Subordinate Judge 
for a declaration that the attachment was invalid and for ra- 
fund of mone^y —Decree accordingly — Proceedings in the Small 
Cause Court and order for refund of that Court — Order not sus- 
tainable. See Civil Procedure Code, 34 Bom. 135 ... 646 

Small Causes Court Suit. 

Power of High Court to restrain by injunction a person from pro- 
ceeding with a suit in the Small Causes Court — Jurisdiction^ 

See JURISDICXION, 93 Bom. 469 ... 996 

Small Cause suit. 

Suit brought in the Court of First Glass Siibordinate Judge having 
Small cause powers— The Subordinate Judge on privilege leave 
— Charge of the Court in Joint Second Glass Subordinate Judge 
who had no small cause powers— Begisiering the suit as a rs- 
gular suii^Trial of the sutl by the First Class Subordinate 
Jude as a regular suitSuit remains a small cause. — A suit of 
the nature of a small cause was instituted in the Court of the 
First Class Subordinate Jutlge who had small cause powers. 

At the data of its institution, he was on privilege leave and his 
Court was in the charge of the Joint Second Class Subordinate 
Ju 6 g 0 who had no small cause powers. The suit was there- 
fore registered as a regular suit. On his return from leave the 
First Class Subordinate Judge tried it as a regular suit. The 
question having arisen whether the suit was a small cause. 

Eeldt that the First Class Subordinate Judge continued to be a 
Judge with Small Cause Court powers during his absence on 
leave, and the entering of the suit in the file of regular suits 
could not t'lbe it away from the category of small causes nor 
could the fact that the Subordinate Judge tried the suit under 
his ordinary jurisdiction deprive it of its character as a small 

cause. Narain Ravji v. Ganuaram Ratanchand, (1909) 

33 Bom. 664 ... 418 

Solicitor’s Lien for Costs. 

Practice Dissolution of parintrship — issels in hands of receiver — 
Judgment creditor — Charging order. — The rule at common law 
that a solicitor is entitled to a lien for his costs on property 
recovered or preserved by his exertions has always been follow- 
ed by this Court ; and, where there are assets of a partnership 
in the bands of a receiver appointed in a partnership suit, the 
solicitors engaged in that suit are entitled to ask for a charge 
on those assets in priority to the creditors of the partnership. 

Bidd V. Thorne (1902) 9 Ch. 344, followed. "Where a plaintiff 
has obtained a decree against a partnership firm, the available 
assets of whloh are in the bands of a receiver appointed in a 
1 previous partnership suit, his proper course is not to issue eie- 

oution against those assets, but to ask the Court for a charging 
order, and to undertake to deal with the charge according to 
the order of the Court. Eewney v. Attrill (1886) 34 Oh. D. 
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Solioitar's Li«n of Costs ^(ConoZc^.) 

345, followad. A. Haji IgMAlHi AHD Oo. v. Rabiabai (1909) 
34 Biaa. 4 '4 

Specific Relief Act (1 of 1877). 

S. 43 — Civil Prooe^W’*^ Oo'le (Act VI^I of 1959). 5 . 15—15 and 16 
Via, 0 . 86, 5 . fO— 6?/ plaintiff for mere deela-atio*i that the 
minor defendant was not his son — Investigation of olaitn with* 
outdelaif~-A Talnkdar-pla*ntiff brougbba suitj for a deolaratiion 
bhafi dsfeDdanf] 2, a tniaor, was nob his son and bbati he was nob 
born bo bhe plaintiff's wife, defendant 1, and for an injnnobion 
restraining defendant 1 from proolaiming to the world that de- 
fendant 2 was plaintiff’s son and from claiming maintenanoe for 
him as snob son. The defendants contended that the suit was 
not maintainable under the provisions of the Speoiffo Relief 
Act (I of 1877) and that it was premature. Bdd, that the 
suit was maintainable, it being within the provisions of section 
42 of the Specific Relief Act (I of 1877). Held, further, that in 
the interest of justice it was of the highest importance that 
such claims should be investigated and decided without un- 
necessary delay, and when the controversy had once been brought 
to trial the deoi'^ion should ordinf^rily follow the usual course. 
Tool V. Ewing fl903l Ir. R'lp 1 Ch. 434, distinguished. Bai 
Shri Vaktuba V. Thakoke Agabsikghji Raisinghji, (1910) 
34 Bom. 676 

S. 46 — General principle underlying interference by High Court-^ 
Municipal election petetion — Jurisdiction and discretion of Chief 
fudge of flniall Causes Court—City of Bombay Municipal Act 
(Bom. Act 111 of 1888 as amended by Bom. Act 7 of 1905), ss. 33 
and 34.— A Municipal election petition having been lodged with 
the Chief Judge of the Small Cause Court, the latter unseated two 
of the suooessful candidates and found cause of objection against 
the candidate in whose favour were recorded "the next highest 
number of valid vobe^ after those returned as elected.’' He 

declined to inquire further into the claims of any other candi- 
date or to declare any other oandidat-e elected, as, on his 
interpretation of section 33 (2) of the Bombay Municipal Act 
(Bom. Act 111 of 1088 as amended by Bom. Act V of 1905), he 
was not enabled to do so. The two highest of the other 
unsuccessful candidates thereupon obtained rules against bhe 
Chief Judge under section 45 of the Specific Relief Act (I of 
1877), to show cause why he should cot proceed bo declare 
them elected under section 33 (2) above mentioned. Held, that 
the case fell within the general pripciple referred bo in Ex 
parte Milner (1851) 15 Jur. 1037 that where an inferior tribunal 
improperly refused to enter upon a complaint, a mandamus 
would issue. Section 33 having been held bo enpower the 
Ohi^ f Judge to set aside the election of any number of candi- 
dates returned as elected, there was notbiug repugnant in 
construing the section as empowering the Chief Judge to fill up 
any number of vacancies so created from the list of unsuccess- 
ful candidates subject to the provisions of the section. It was 
clearly incumbent on the Chief Judge to deal with the question 
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Specific Relief Act (I of 1877)~(0onflZ(Z.). 

of filling no both the vacanoie?. Ho should aooordlngly proceed 
to plaoa tho unsuoias«fiil candidates in order of valid votes. 
The tT-o with the hiehest number of valid votes against whom 
no oause of objection was found should be declared to be 
deemed to be elected. If only one qualified, or none qualified, 
proceedings for filling the vacancy or vacancies would have to 
be taken under =eotion 34. An appl 'cation under section 38 

(11 should name the persons whose election ig objected to. IH 

THE MATTI'R OP THE SPFCIFIC REIjIBP AOT. AND IN THE 

Matters op S.arapaIiLY Mamoo.h and Japfrr Jdsub, (1910) 
34 Bom. 659 

Stamp. 

Reliquuhmont of olairti by rcpirstoji^r -Relsasc.— The relinquish- 
ment of his claim by a reversioner is a release and must be 
‘^ta.'mped aooordinely. KrISHNAJI NaRATAN P. BalKRISHNA 
Vpnkaths (1909) 33 Bom. 657 

— Act (II of 1 899). 

S. 2 (5) {b)—Transactiont comprised in a document— Agreement to 
lend money fnr improvement, additions and repairs and for 
worlcirtg mortgaged mills — Agreement to lend money to partner- 
ship not capable of specific performance— Breach of the agreement 
—Claim for damages— Stamp duly to' the document.- -Tho 
transactions comprised in a document consisted of a transfer of 
a mortgage secured on a ootton mill and an agreement that the 
transferee should lend money at the request of the transferor 
to the mortgaged mill for making improvements, additions and 
repairs and for the working of the mill. A question having 
arisen as to what was the proper stamp duty payable on the 
document. Held, that the document was only liable to stamp 
duty as a transfer of mortgage and as an agreement, that is, to 
Rs. 6 3-0 in all. An agreement to lend money does not create 
an obligation to pay money within olauso (5) (61 of section 2 
of the Indian Stamp Act (II of 1899). An agreement to lend 
money to a partnership is not capable of speoifio performance 
and it oreates no debt although the breach of it may give rise to 

a claim for damages. H TWABDHAK OoTTON MlLLS Co « 
SoRAR.li, (1909) 33 Bom. 426 ' ' 

Statute, construrtion of. 

Bomhay Land Revenue Code (Bom. Jot V of 1879), lae. 48.— The 
Bombay Laud Revenue Code (Bom. Aot V of 1879) la a 
taxing enactment and must bo oonstraed strictly in favour of 

the subject. Secri.tary of State v . Laldas, (1909) 34 Bom. 

Ctty of Pornh y Municipal Act (Pom. Act TH of 1888). sac. 8C6— 
.l/'.nic pa/. Commissioner-Noltee, disobedience of -Private 
slreeU - Levelling and draining of-Lia'ility of owners of 
several premts,s- Owners of building siles—Bwldings eonstriw- 
ted I, y losses^ on the sites - Premises, what are. See BOMBAY 
Mumcip.vL Acr (Bom. Act III op (1888), sec. 806, 84 Bom. 

of frauds (29 Ch. II. C. 3). 

S. 1-Indian Trusts Act (11 of 1882), secs. I and %~The Tfvsteet 
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and Mortgagees Powers Act (.XXVIII of 1866), ,ec. U~Xon- 
33^Bom^*50g Trusts. Sea Chabiiable TeuSiS, 

Statutory obligation, breach of, 

Negligence of Railway Oompamj —Breach of statutory duty— Injury 
to passengers With arm outside carnage window -Contributory 
G no^”*34 obligation. See Cuntbibdiory Negli- 

Stay of proceedings. 

Contempt of Court-Notice of motion for committal— Service of 
nonce- Personal service necessary—Service upon attorneys not 
sufficient Appeal pending from order.— ben proceedings are 

taken for oommitial of a person for contempt of a Court’s order. 

the Court is nob obliged to stay those proceedings merely 

because an appeal has bean 61ed from such order. Gordon v 

Gofdon (1904) P, 163, followed. BaI MoolbaI v ChuniLal 
P iTAMBEB, (1909) 33 Bom. 630 

Stoppage in transitu. 

Ultimate destination of goods — Duration of transit — Pledge of hill 
0 / lading— Measure of damages— Sate oj Goods Act i56 and 57 
Vto^ c 71), secs. 45 ana 47.— The piaintifls, a Bombay 6rm 
imported hardware goods from M. &. Co. of Manchester for sale 
on oommissiOD, the business being earned on and hnanoad in 
the following manner. M. and Co., on shipping the goods, band- 
ed over the complete shipping documents to B, and received 
from him an advance of 65 per cant, of the invoice price. B then 
banded over the shipping documents to the National Bank of 
India in England, and himself received a similar advance by 
drawing on a credit opened wtih the Bank by the plaintiHs. 
The Bank then forwarded the shipping documents to India, 
where they were banded over to the plaintiffs in exchange for 
a trust receipt, the plaintiffs becoming responsible to the Bank 
for any short fall in the advances made to B. On 12bh 
Febiuaiy 1907 M. & Co. contracted to purchase from L. & Co. 
260 boxes of tin plates, delivery to be F. O. B. Newport in four 
or five weeks after date. On 26th February M. & Co. wrote 
to L. & Co. enclosing instructions and marks for shipment 
of the 250 boxes bo Bombay, and on 2nd March requested 
them to forward the goods to W. & Co. at Newport in time 
for.'bipment in S. S. Clan Maoleod for Bombay. On 2lst 
March L. & Co. enclosed to M. & Co. an invoice for 200 
boxes, and on 27th March another invoice for the remaining 
60 boxes, the material part of the invoice in each ease being 
“ No claim concerning these goods can be recognized unless 
made within fifteen days from delivery to Messrs. W. & Co 
Newport, for ehipmentt on your account.” The 2f0 boxes were 
put on board the steamer by W. & Co., as the agents of L & 

Co. bub in obtaining a bill of lading for 5C0 boxes (inoiudine 
the 260 m question) W. & Co. acted as the agents of M & Co 
The steamer left Newport on 4th April. Following the u'uai 
course of business as above described. M. & Co. handed over to 
B fthe shipping dooumentB relating to the 600 boxes and obtained 
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. aa advanoe of £25'’''-5-2 (being 65. per oent. of the invoioe 

value). B. on the 6tih April, obtained a similar advanoe from 
the Bank. On the Bame day M. & Co. suspended payment, and 
on'9th April L. B Co., as unpaid vendors of 250 boxes, notified 
the steamship owners, the first defendants, to shop these goods 
in transit. The S. S. Clan Maoleod arrived in Bombay on 13th 
May, and the bill of lading whioh had been dnly banded over 
by the Bank to the plaintiff on 29th April, was in due course 
presented by the latter. They were informed, however, of the 
stop put on the 250 boxes and were offered a delivery order for 
the remaining 250 alone. This they deohned, refusing to aooept 
anything but the full payment of the advanoe or the fall 
amount of the goods. Ou 29tb June the plaintiffs repaid the 
Bank the amount of the advanoe, and the trust receipt of 29th 
April was duly cancelled. On the plaintiffs subsequently suing 
the steamship owners and their agents for damages. Heldt that 
the transit did not cease at Newport, and L. B Co. were entitled 
to stop the goods after they had started for Bombay. Ex parte 
Qolding Davis & Co. (1880) 13 Ch. D. 628, followed. fleW, fur- 
ther, that the plaintiffs were, after 29th June, — on which date 
they had fulfilled their obligations to the Bank, — pledges for 
value of the bill of lading, if indeed they did not occupy thatpoai- 
tioD from 29th April, being transfereas of the Bank’s rights in 
respect of the advanoe as against the defendants, Eeldt further, 
that the plaii^tiffs were entitled to join both defendants in the 
suit. The utmost benefit whioh the defendants were entitled to 
obtain from the position of L. & Co. as sureties [so. to the plain- 
tiffs for the advanoe made by the latter to M. & Co.] was the 
right to the security of the 250 boxes whioh they were willing 

from the outset should be reoeived by the plaintiffs The 

plaintiffs by refusing to take delivery of the 250 boxes bad 
omitted to do an aot whioh their duty to the surety required 
them to do, and to the extent to whioh that omission had 
resulted in loss, the surety was discharged. In re 
(18S3) 5 B. & Ad. 817, discussed. Bapoji Sorabji t>. The 
Clan Line Steamers, Limited, (1910) 34 Bom. 640- ... 866 

Stridhan. 

Suooeesion~-Compeiition between huiband and iiep-son -Miiakshara 

— Btndu Law. See Hindu Law, 33 Bom. 452 ... 384 

Anvadheya — Succession— Sons and daughters succeed equally — 

Among daughters unmarried have preference— Mayukha—Eindu 
Law. See Hindu Law, 31 Bom. 385 ... 703 

Hindu law—Mitakshara~Mayukha — Kamathis — Law governinfii 
Kamathis who live in Bombay — iswcowiion— AncadH<i/a stridhan 
—Preference between husband and son born of adulterous inter- 
course^ Shudras— Forms of morriago— Presumption as to form. 

— The Kamathis, settled in Bombay, are governed for the purpose 
of inheritanoe by the law of the Mitakshara and the Mayukha, 
where they agree : but whore they differ, the Mayukha law 
must prevail. The stridhan of a female devolves on her death 
upon her husband in preferenoe to the son born of her by 
adulterous interoouise. The law willi even among SbodtaSi 
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presume the marriage to have been according to the approved 
forms if the parties belonged to a respeofcable family. Jagan- 
NATH Ragh-UNATH V. NARATaN, (1910) 34 Bom. 553 

Hindu Law — Mitakshara — Daughiers inheriting from their father 
Shares separate and absolute — Tenants-in-common. ~ln the 
Bombay Presidency a daughter taking property inherits it 
as stridhan and daughters take their shares separately and 
absolutely. See DAUGHXERSr inheritance of, 34 Bom. 610 ... 

Succession, 

Hindu law — Mitakshara — Adopted son — Adoptive mother entitled to 
succeed in preference to adoptive father , — Under the Mitakshara 
school of Hindu law the adoptive mother is entitled to succeed 
in preference to the adoptive father, to a son taken in adoption. 
Anandi V, Hari Suba, (1909) 33 Bom. 404 

Stridhan — Competition between husband and step-son — Mitakshara 
— Hindu law. Sea Hindu Law, 33 Bom. 452 

Hindu Law — Mitakshara — Mayukh — Kamathis — Law governing 
Kamathis who live in Bombay — Preferences between husband 
and son born of adulterous intercourse — Shudras — Forms of 
marnage — Presumption as to form. See Hindu Law, 34 
Bom. 553 

Hindu Law — Sudras — Mitakshara — Legitimate son — Illegitimate 
son — Vatan — Collateral succession — Suit by reversioner for de^ 
olaration as nearest heir — Widow of the last male holder — 
Vested right — Limitation Act {X7 of 1877), Art, 120. See 
Hindu Law, 34 Bom. b21 

Stridhan — Anvadkeya — Sons and danighters succeed equally^ 
Among daughters unmarried have preference — Mayukha—^Hindu 
Law, See Hindu Law, 34 Bom. 386 

—Act (X of 1865.) 

8, 187 — Hindu Wills Act {XXI of 1870), Ss, 2 and 5 — Adniiniatrat- 

or-Oeneral's Act {II of s, 36 — Will made in Bombay-^ 

Property worth less than Es. 1,000 — Probate — Administrator' 
QeneraVs certificate.— A will made in Bombay is subject to the 
provisions pf the Hindu Wills Act (XXI of 1870) and a person 
claiming as a legatee under the will is not entitled to sue 
without taking out probatie as he would be bound by seotion 
107 of the Indian Succession Act (X of 1865) which is incorpo- 
rated in the Hindu Wills Aob(XXI of 1870). The provision of 
the Administrator-General's Act (II of 1874) is not affected by 
the incorporation in the Hindu Wills Act (XXI of 1870) of 
section 187 of the Indian Succession Act (X of 1865). Naba- 
YAN ShriDBAR V. Pandurang Bapuji, (1910) 34 Bom. 606 ... 

5 , 260 Probate and Administrattcn Act {V of 1881), sec, 81 — Will — 

Probate-Caveator — Interest possessed by the caveator , — The 
provisions of seotion 8i of the Probate and Administration Act, 
1881 (which correspond with those of seotion 260 of the Indian 
Succession Act, 1866), enact that the interest which entitles a 
person to pub in a caveat must be an interest in the estate of 
the deceased person, that is, there should be no dispute what- 
ever as to the title of the deceased to the estate, but that the 
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SuccMsion Act (X of 1865)-(OoMoZd.). 

person who wishes to oome in as the caveator must show some 

interest in the estate derived from the deceased by inheritance 

or otherwise. Abhiram Dass v, Qopai Dasa (1889) l7 Cal. 48, 

followed. PibojsHaH BhikajI v. PesiokoI MEawANJI, (IBIO) 
34 Bom. 469 

Sadrat. 

Uttakshara—LegHimate son-Ilhgiiimate aon~7atan— Collateral 
suceesston—Suit by reversioner for deolaration as nearest heir— 
-^•jwofthe last male holder -Vested nght-Ltmitation Aet 
o ^ on?"'" 1^0~Sin£fu Law. See Hindu Law, 34 

JtSom. 331 

Suit, Premature. 

Etndu mdow—Maintenanci— Widow having her husband’s prmerty 
tn her hands— The properly sufficient to maintain her for some 
y^^ifs butt for declaration and for arrears of maintenance. 

, See Maintenance, 33 Bom. 60 weaonw. 

Suit, Subject matter of. 

Appltcaiion to sue as pauper— Disquahfieation— Cause of action— 
Cml Frowdure Code (Aot V of 1908) Or. XXXIII, Buies 1, 2 
v^viii Civil Pbooeddbe Code, (Act V of 1908), Ob. 

c . V/ 1, 3 AND 5, 34 Bom. 638 

Suits Valuation a ct ( V II of 1 887). 

S. 8-Sutt for deolaralton and consequential relief— Valuation— 
Court-fees -JurtsdtcttoH-Value of the relief stated in the 

platnt.— Iu a suit for deolaration and consequential relief (in- 
junction) with respect to land the Court must accept the 
yalue of the relief slated in the plaint for the purpose both of 
the Court-fees and jurisdiction. Eari banker Dutt v. Kali 
Kumar Patra, ll>>05) 32 Cal. 734, followed. Dayaram v. 

Gordfcanrfas (i906) 31 Bom. 73,.disMDguished. VACnHAHI v. 
VAcHhANi, (1908) 33 Bom. 307 

S. 8-5«»l for declaration and injunetion-Valuation for the pwr- 
poses of Court-fees and iurtsdiotion—Reietitton of platnt a» not 
properly stamped. See JUBISDICTION, 34 Bom. 267 
««»l/or parm»on and separate possession of joint family property— 
Valuation for Court-fee purposes-Market value of suhje^- 

mtsdiotion—Jurisdiction-Court Fees Aet 
Arfi ^/q S®® Court FEsa 

Aot, 33 Bom. 658 

S. ll-iieiiwution of conjugal rights— Valuation of claim-Juri^ 
diction 0 / Second Class buborainate Judge to entertain the 9 M( 
-Bombay Ctvil Courls Aet (XIV of 1869), *. 24. See Bsasi- 
TDTION OF Conjugal Ruihtb, 34 Bom. 286 
Summary Trial. 

Workman's Breach of Contract Aet (XIII of 1869)— Jnqnir* 

aHe!’’ ^ft-Surnmary trial not permissible. -An oflenee 
under the Woikman s Breach of Contract Act, 1869, earnot he 

Rn ^^vcror v. Dhondu Krishna, (190*) 38 

Bom. 22, followed. Empebor v. Balu, (1908) 33 Bom. 26 ... 

Work^n s Breach of Contract Aot (XIII of 1869), ,s. 1. i-€mt 

l87u)i s, il— Court- fee on peWion of complaint 
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Surreyor*’ Opinions. 

Objeotiom to srirveyors' reports —Land Acquisition Act {I of 1894), 
*• l^—^ompmsaiion—Mode of valuation when no recent sales 
— MarKet value. — Held, that in addition to tha evidenoe of 
«les the Court can be guided by tha opinions of surveyors. 
It is neoassary, however, to distinguish opinion from argument.' 
The praotioa which has grown up in reterenoe under the Land" 
Acquisition Act, 1894, of surveyors making long reports and 
furnishing copies to the opposite side beforehand is open to 
grave objection. A surveyor’s opinion by itself is good evidenoe. 

In the matter of K4Bim Tar Mahomed, (1908) 33 Bom,* 
325 

Survey Settlement 

Bombay Land Bevsnue Code [Bom, Act V of 1879) S 5 . 8 (11) and 317 
Survey settlement introduced into Inam village— Inamdafs 
name entered as Khatedar— Permanent tenant of the Inamdar 
before the settlement — Inamdar's right to enhance rent. See 
Ij^nd Revenue Cobb (Bom. Act V of 1879), Secs 3 (ll) 

AND 917, 34 Bom. 686 

Talukdars’ (Gujarath) Act (Bom. Act VI of 1888). 

8. 31 — Talukdar's estate—^Talukdari estate—Estate held by a Taluk^ 
dar on any other tenure. — The expression Talukdar*s estate 
means only the estate held by a Talnkdar on Talakdari tenure 
and not property held on any other tenure wbioh is distinguish- 
able from the former. Khodibhai Ckiganlal {1901) 9 Bom. 
Ll. R. 1132i followed. Buaohubha Mavsanji Patel Vbla 
Dhanji. (1909) 34 Bom, 65 

Taxation. 

Pleader's fees — Appeals in Probate Proceedings— Scale of costs — 
Act I of 1846, s. 7 — Practice. See Practice, 33 Bom. 256 

of Costs. 

Petition — Taxing Master — High Court BuleSt Buie 544 — Solicitors* 

^ retainer denied. See Attorney’s Costs, 33 Bom. 667 

Taxing Master. 

Petition — High Court BuleSt Buie 644 — Solictors' retainer denied — 
Taxation of costs. See Attorney’s Costs, 33 Bom. 667 

Temple, Trustees of. 

Suit by temple commitlee against temple servants for declaration as 
to their right to have ths services performed — Suit of a civil 
nature — Civil Court — Jurisdiction — Civil Procedure Code {Act 
Y of 1908) s. 9. See CivjL PruObdurb Code, 33 Bom. 887... 

Teaants*in*common, 

Hindu Law —Mttakshara’^Daughiers inheriting property from their 
father — Shares separate and absolute. — In tha Bombay Presi- 
dency a daughter taking property from her father inherits it as 
stridhan and daughters take their shares separately and abso- 
lutely. When the property so inherited is not physically 
divided, it is held by the daughters as tenants-in-oommon and 
not as joint tenants and there is no survivorship between them 

_ VixhaTFA V. Savitbi. (1910) 34 Bom. 610 

Tender. 

Sale— Indian Oontraot Act {IX o/l872), see. 93—Contraet of $mU 
made subject to rules of Bice MercharH^Assoeiaiion Buie owf- 
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Tender— (OoncW.). Paab 

ing jurisdiction of Oourt of law — Rule providing for fixing 
vfliia rato of goods for purpow of ascertaining (iiferances in 
case of non fulfilment of contriot— Suit by h^ysr for damagss 
for ncn-deliVery^Plea that no damagtis recoverable having 
regard to rate fix^d-- Allegation by plaintiff that rate fixed was 
not binding inaamuoJi as the rules mre not observed — Oon^ 
sPruciion of rules—PrinoiV^^l and agent— Agents power to 
his principal to arbitration. See JURISDIOTION, 34 Bom. 13. 468 

Texts. Construction of. 

Hindu law — Marriage — Asura form— Brahma /orm.— lij is a prin- 
ciple enunoiatied by Vijnaneshvara where all smrtiis a^Q 
of equal imporiianoa and where there is a oonfliob between two 
or more writers, the Court is free to choose any it likes. 

Ohunilal u. Surajram. (1909) 83 Bom. 433 278 

Third Party. 

PraoUce^Third party procedure -Directions refusal to give—Disore- 
fion.— The general principle on which the Court will issue 
third parties directions is (1) That there must be a clear case of 
contribution or indemnity from the third party. (2) that all the 
disputes arising out of a transaction between the plaintiff and 
the defendant and a third party can be tried and settled in one 
snit, and (3) that in oases of contract and sub-contract it must 
appear that the contract between the plaintiff and the defen- 
dant has been imported into the oontraat between the defendant 
and the third party. Under the rules now in force the third 
party cannot be cited so as to be bound by the trial of one 
particular question which is identical as between the plaintiff 
and the defendant and as between the defendant and the third 
party. Baxter v. France (No. 2) [1895] 1 Q. B. 591, followed. 

W. & A. Graham & Co., v. Chunilal HarilaTi & Co.. (1909) 

34 Bom. 423 ... 727 

Tipnio Pansare Right. 

Bight to levy toll onexoorts of paddy from foreign territory — SfwH a 
right is nibandha under Hindu law — Tke is immoveable 

property — Suit to enforce the right in British Courts^ Jurisdic^ 

_ «ion.— See JuRlsnioiiON. 83 Bom. 373 ... 884 

Title. 

Appointment of a committee for manaaement of property — Appoint- 
ment\ acquiesced in by owner— Committee in mano^/ement /or 
a long time — Su:t by committee against a trespasser in e/eet- 
^ ment. See Ejectment, 33 Bom. 499 ... 318 

Suit for declaration of oxonership— Plaintiff's title proved— Defend^ 
ant's use found to be not inconsistent toiik plaintiff's ownership 
— Presumption — Possession goes with title — Adverse possession. 

^ See Ownership. S3 Bom. 712 448 

Title-deeds, Deposit of. 

Mortgage by executors and residuary legatees of property which was 
ittbjVot to a charge under the will — Construclive notice — Jforl- 
gagec's ommission to inwsticole title — Creditors and lecotees 
under will — Lopje of time between testator's death and wcecittion 

o/ mortgafja, e^eet o/.— See MtRaGAGOR and MoEaGAGEB SS 

Bom. 1 1 
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Title, Question of. 

LimitaUon Act {XV of S9. 6 and Application to file an 

appeal in forma pauperis . — Delay in making the application — 
Minor applicant — Excuse delay —Probate — Grant of probate 
— Question oftitlenot affected by the grant— judioaba — Civil 
Procedure Code { Act V of 11. See Limixation Act 

^(XV OF 1877). 89. 5 AND 7, 34 Bom. 589 

Toua Gifas Allowance. 

Pensions Act {XXlll of 1871), ss. 6, 8, 11 — Purchase of the rights to 
receive allowance at a Court sale — The allowance entered in the 
name of the purchaser — Application by heirs of the purchaser to 
receive arrears of allowance — Certificate of Collector, See Pen- 
sions Act, 34 Bom. 154 

* Act (Bom. Act VII of 1887). 

6 — Toda Oiras allowance — Attachment and sale of in execution 
of a decree — *'Money likely to become due,** interpretation of— 
3ow far can the allowance he attached and sold, — The plain- 
tiff, who held a money-deoree against the defendant, applied for 
its execution by sale of the toda giras allowance which the 
latter was entitled to receive periodically from the Mamlatdar's 
Kaoberi. The speoifio prayer in the application was the attach- 
ment and sale of the allowance which was to become payable 
to the defendant during the twenty years following the applica- 
tion, The lower Courts held that the defendant’s life interest 
the toda giras allowance computed as its valuation for twenty 
years, could be attached and sold in execution of the decree, 
Beld, reversing the order, that it is clear from the language 
of section 5 of the Toda Giras Allowance Act (Bom, Act 
VII of 1887) that it is not the life interest of the judg- 
ment-debtor in a toda giras allowance, but something short 
of it that is allowed by the Act to ba attached. The words 
" money likely to become due** in section 5 of the Act 
must be restricted to the case where, for instance, during 
the life-time of the judgment-debtor, a sum of money is direct- 
ed by the Golleofeor to be paid to him on account of a toda 
giras allowance not immediately but on a data subsequent to 
the date of the order of direction, and the judgment-debtor 
dies before that date ; and to other cases of a similar character. 
Under what oircumstanoes money is likely bo become due on 
account of a toda giras allowance is a quesbion which cannot 
be answered exhaustively and must depend on the facts of each 
case as it arises. Amarsang v. Jethalal (1909) 33 Bom. 
258 ••• 

Tort. 

Negligence of Railway Company — Breach of Statutory duty — Injury 
to passengers with arm outside carriage' window 'Contributory 
negligence — Contractual obligations. See CoNiRIBDxoaY 
Negligence, 34 Bom. 427 

Trade. 


Bindu family firm — Manager passing promissory notes in the firm*s 
name without any advantage to the firm — Minor co-parcener — ■ 
Liability of minor co-parcener in suit on promissory notes — 
Hindu law. See Hindu Law, 34 Bom. 72 
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Tranftfe^ 

Tran^acti')ns oomprise^ in a document — Aoresment to lend money for 
improvement, adHtions and repairs and fo'^ working mortgaged 
mills -Agreement to lend money to partnership not capahh of 
speoifir, performance -‘Breach of the agreement — Hlaim for 
damag^s^Stamo duty to document — Stamp Act [ll of 1899) 

see. 2 f5^ ^?>\ See Stamp Aor. 33 Bom. 426 
Application . 

Suit oognizahle and he-ifd hy the First Class Subordinate Judge 

^Application to the CouH of the CiHriet Judge for transfer-^ 
'Bransfer of the. appliration to the Assistant Judge ^Qrder of 
the dsnstant JndQo. for transfer of the suit to the District Court 
Jurif;dic*ir>n —Bombay Civil Courts let (XIV o/ 18^9), PartV 
Cwil Proodure Code (Act V of 1903), sec. 24. See Cm D 

FROnRnURE CODR. *^4 Bom. 411 

-Property Act (IV of 1882 ), 

S. i^—Deshgat Vatan^'^dorlnageSuhequeni enlargement of the 
mortgagor's fistate— Private property Mortgagees claim to hold 
th*^ property aaainst the mortgagor's heir —Regulation XVI of 
1827. A morbpage of De^hgati Vatan knew thaii the property 
which wa'? morb^^a^ed tio him wa*^ land appnrbenant fio an 
here3»t;ary office and inaMonahle beyond the life-time of the 
incumbent. Subcequently to the mortgage the e'^tate of the 
mortgagor was enlarged so aa to ha alienable in the life-time 
of the holder. After the enlargement the mortgagee having 
olaimed to hold the pronerty again<:t the heir of the mortiagor. 
Meld, that the mortgagee took only snob eptate as the holder 
of the Vatan property was capable of conveying to the mort- 
gagee at the time of the mortgage and that the mortgagee could 
not claim to retain the property in virtue of the mortgage a^ter 

tbe death of the mortgagor. GanqabaI p. Baswant. (1909) 
^4 Bom. 175 

S. 60 -Moriaaqfl Won — to mortgagor— Death oUhe 

m^rtganee and his surviving undivided brother ~ Sister entitled 
as heir -Pomss^on and management by mortgagee's widow^ 

Payment of the rent by the tenant in good fa*th to mortoagec'i 

Widow ^SuH by sister for recovery of rent ^Assignment hy lessor 
not nflO0.'?jfl7*v. — On the 14th B^oember 1 89*i Liingappa mortgaged 
with posces^iou certain property to Subraya who on the same 
day let out the property to Lingappa for twelve years. Sub- 
sequently Subrava having died his interest as mortgagee surviv- 
ed to hie undivided brother Ramkrishna. Ramkrishna died in 
the year 1901 and thereafter possession and management of the 
property was taken by Subraya*s widow Gowri She got her 
name placed on the khata as owner of the nronerty and recover- 
ed rent from the tenant for the years 1902 and 1903, The 
por«no entitled to the property was Kaveriamma as the sister 
and heir of Subraya and R>mkri=hna and she brought a suit 
ftgam'^t the tenant for the recovery of rent of the said years on 
the ground that Gowri had no authority to reoeive rent and 
g»T 0 discharge for the same. Held, that the defendant was not 

chargeable with rent sued (or. Section 60 •( the Transfer of 
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Property Aob (IV of 1882) was applicable inasmuch as the do- 
fendaaC ia making the paymeuu bo Gowri aobed in good faibh 
and bad no notice of tho piaincitl’s interest in the property. 
The language of the section is general aod no assignmoat by 
the lessor during the tenancy was necessary. Kayebiamma 
V. LiNGaPPA, U908j 33 Bom. 96 

S, 54— SaZe — Lompromise—Land worth less than Rs. 100 — Regis- 
tration of deedi or delivery of possession not necessary . — ^The 
terms of a compromise abeoting a claim to land of the value of 
less than Rs. 100 were reduced to writing. The document 
was not registered, nor was the transaction accompanied by 
delivery of possession. The material provisions of the deed 
were as follows : — “ You and we are oo-sbarers. In your and 
our land, Survey No. 20, there is a well. Therein you and we 
have a joint share. Partition is to be made including it. After 
the said ^suivey) number is divided, we shall give 9 pands more 
from our share and both of us should put up bandb (embank- 
ment) in the middle of the well, and possession and enjoyment 
should be carried on according to our respective shares. Ac- 
cording to this condition we should not cause obstruction to 
eaoh'othcr. One v?ho will act in oontraveution of this agree- 
ment will be able to reimburse loss which may be caused." 
The lower appellate Court regarded the traasaotion as a sale 
which under the provisions of the Transfer of Property Act (IV 
of 1882) required delivery of possession in order to validate it. 
Eeld, that the terms of the deed did not bring the transaction 
within the category of a sale, as defined in the Transfer of Pro- 
perty Act UV ot lbtt2). Eeld, further, that the document in 
question merely embodied a compromise between the parties 
and was in eheot an acknowledgment of existing rights ; and 
that therefore no delivery of possession was necessary. Bani 
Mewii Kuwar v. Bam Euias Kuwar (1874) L. R. 1 1. A. 157, 
followed. KkIohna Tanhaji v. aba onETii Patil, (1909) 34 

Bom. X39 ••• 

S. 55, OL (4) ^b), cl, (6) —Vendor s lien for unpaid purchase-money — 
Sale-deect containing acknowiedgment of recaipt of consideration 
money %n]uil — Mortgagee taking the mortgage without notice of 
unpaid purchase money — Estoppel — Evidence Act {1 of 1872), 
sec. Il5 « — ^ legistereo sale- deed of a ohawl it was stated that 
the vendor bad received consideration m full and there was also 
an acknowledgment of the vendor at the foot of the deed to the 
same effect. The vendor had also parted with all the title- 
deeds relating to the property. The vendee subsequently 
mortgaged the property to nhe plaintiff who had no knowledge 
that nhb luii aoiounc ot the oonsideratioD money was not 
paid to the venuui though he kuew tnat the vender was 
in possession ot some portion ol the property. Heid, that 
the deferidaut ^tho veuoorj was e topp d Irom oootending 
that she I au a iicn on the chawi tor the uupaid balance of the 
purchase munty h> hoi ucoiaiation us to tne reooipt of the 
whOie pure. a;o-UiChe> ar-u hy her act in banding over tna 
t'ltle-aeoas Ptr Buicntior, J ,: — A Vinooi jot immovtabie 
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Transfer of Properly Act (IV of 1 882)— (Coati.). 

property who endorses upon the purohase-deed a receipt for the 
purohase-money cannot set up a lien for unpaid purchase- 
money as against a mortgagee for value withous notice under 
the purchaser. Tehilbam v. KAauiBAi, (1908) 33 Bom. 53... 

Ss. 65 i6) (fc), 123~Begistraiion Act (111 of 1877), tto. 17— 
Exemption of assessment in lieu of services rendered or to 
bs rendered—Doaument granting exemption not stamped or 
registered - Sale~Qtf I— Hindu Law — Ntbandha.—ln con- 
sideration of services already rendered or thereafter to be 

rendered by the defendant to the predecessor- in-title of the 

plaintiff, the latter executed two documents whereby he re- 
leased the defendant from payment to him of the assess- 
ment on certain lands. Those documents were not stamp- 
ed or registered. The plaintifi sued to recover arrears of 
assessment from the defendant, who pleaded exemption under 
the two documents. The lower appellate Court found the 
transaction to be one of sale, and applying section 55 (6) (6) of 
the Transfer of Property Act, 1882, ordered the plaintiff to pay 
to the defendant what the Court calculated to be the equivalent 
of purchase-money before he (the plaintifl) could recover the 
assessment. Held, that the transaction evidenced by the 
documents could not be regarded as a sale, for the considera- 
tion could not be regarded as " price and even if it could be 
assessed in money value, it was vitiated by the fact that it 
was vague and uncertain as to future services. Held, fur- 
ther, that the transaction must be regarded as one of gift. 
It was a gift of the grantee’s rights to assessment ; and 
such a right is regarded as nibandha in Hindu Law and there- 
fore immoveable property. The documents not having been 
registered, the gift did not operate. Held, also, that there hav- 
ing been no registered instrument in support of the defendant’s 
title the right set up in defence must be negatived. Madhav- 
BAG V. Kashibai (1909) 34 Bom. 287 

5. 69— Dekkhan Agriculturists Belief Act (XVII of 1879), s. 63 (i) 
— Mortgage deed -Attestation by two wetnesses— Signature by the 
Sub- Begistrar —Statement by the writer of the dud in concluding 

the writing of the body of the document that it was written by 
him— A deed of mortgage was signed by the Sub- Registrar who 
was bound to attest it under the provisions of section 63 (A) of 
the Dekkhan Agriculturists’ Relief Act (XVII of 1879) and the 
writer of the deed in concluding the writing of the body of the 
document stated that it was written hy him. The deed was 
not attested by two witnesses as required by section 69 of the 
Transfer of Property Act (IV of 1882). Held, that neither the 
signature of the Sub- Registrar not the statement by the writer 
that the body of the document was written by him wore suffi- 
cient for effecting a valid mortgage. An attesting witness is a 
witness who has seen the deed executed and who signs it as a 
witness.’ iurdclt v. Spihbury (1843) 10 C. AF. 340. followed 
Rand v. Laxmaneao, (1902) 83 Bom. 44 

S, SI -Usufructuary mortgage— Debt payable within a fixed peri^ 

Expiry of the period— Mortgagees right (can order for tale, 
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Transfer of Properly Act (IV of 1882) — [Gonid.). Page 

— Where under a usufructuary moibgage the mortgage debt is 
made payable within a fixed period, the mortgage is not purely 
a usufructuary mortgage and the mortgagee has, in the absence 
of a contract to the contrary, the right to an order under sect- 
ion 67 of the Transfer of Property Act {IV of 1882) that the 
property be sold after the debt has become payable. Mahadaji 
V. Joli (1892) 17 Bom. 425 and Krishna v. Hari (1908) 10 
Bom. L. R. 6L6, explained. Dattambuax Rambhat v. Kbi- 
SHNABHAX, (1910) 34 Bom. 462 753 

S, 85 — Suit upon mortgage — Mortgage executed by adult members of 
the family — Suit brought against all members excepting a 
minor — Decree — Sale of mortgaged property in execution-Minor 
seeking to exempt his share from sale — Bepresentation of the minor 
by the adult members. — A Hindu family living jointly consisted 
of S. his son M. and his two grandsons S* and R. (minors) by 
a predeceased son, S, mortgaged a house for purposes allow- 
ed by Hindu law. The deed of mortgage was signed by S, M, 
and represented by his mother. The mortgagee sued on 
the mortgage and joined S. M. and as party defendants. The 
fiuit passed into a decree, in execution of which the house was 
sold at a Court auction and purchased by the plaintiff, In a 
suit by the plaintiff against M. 8. and R. (S. having died) for 
possession of the house, Ri claimed to exempt from the sale his 
share in the house which was one-fourth, on the ground that as 
he was not a party to the suit, he was not bound by the decree. 

Heldt that though R. was omitted from the suit he was repre- 
sented by the adult members, who were the managing members 
of the family. Held, also, that the debt was oontraotod by S., 
the grandfather of R. and R. was bound by it unless it had been 
contracted for illegal or immoral purposes. RaMKBISHNa v, 
VinaYak NaraYan, (19C9J 34 Bom. 354 ... €84 

8. 90 — Civil Procedure Code {Act XIV of 1882), secs. 43 and 60 — 

Suit to recover mortgage-debt by sale of mortgaged and wn- 
hypothecated property — Decree against mortgaged property alone 
— Sale —Amount realized not suffictent — Application for supple- 
meutal decree to recover balance by sate of other property — Limi- 
tation — Putting forward allegations at a late stage, — In a suit 
upon a mortgage dated the ISth April i887 the plaintiff claimed, 
on the I8th April 1899, to recover the mortgage-debt by sale of 
the mortgaged property and the balance, if any, from the non- 
bypotheoited property of the mortgagor. The decree was 
passed in plaintiff’s favour against the mortgaged property 
alone. The amount realized by the sale of the mortgaged pro- 
perty being insufBoietit to satisfy the decree, the plaintiff applied 
under section 90 of the Transler of Property Act (IV of 1882) 
for a supplemental decree against the other property of the 
mortgagor. The first Court found that the claim for a personal 
decree against the mortgagor was time- barred. On appeal by 
tjhe plaictifi he attempted to prove that the claim was within 
. time owing to an intermediate payment by the defendant, but 

the appellate Court found thas the plaintiff failed in his attempt 
and confirmed the decree. On second appeal 'by the plaintiff 
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held, confirming fchg decree, bhalj bhe mortgage in suit being of 
the year 18b7 and the suit of the year 1899, the plaintiff's right 
to a personal decree against the mortgagor was time-barred, the 
plaintiff having failed co show the ground on which exemption 
from the law of limitation was claimed. Held, further that the 
plaintiffs could not be allowed at a lata stage of the suit to bring 
forward for the first time allegations which it was necessary to 
prove in order to show that he was entitled to a further decree 
againh the defendant personally. Gdoam Hussein v MatiA- 
madalli iBRAUliviji, (1910j 34: Bom. 640 

S, 93— Decree— ExeouUon—Oivil Procedure Code {Act, XIV of 1882)" 
s. 244. See Deorke, 33 Bom. 273 

S. W7— Lien-Charge— Astignment— Lease unregistered when ad- 
missMe in emdence— Conduct of parltes to lease— ‘Collateral 
purpose "—Section 107 of the Transfer of Property Act does 
not eay that if the parlies without any such instrument 
a lease) conduct themselves towards each other as if they were 
landlord and tenant and moneys pass from one to the other 
in pursuance of that conduct upon the understanding that it 
would be repaid in a certain event, there shall bo no right to 
recover that money. In such a case the right to recover arises 
not upon the lease because according to law no lease exists but 
upon an independent equity arising from the conduct of the 
parties and founded upon the law of estoppel. Ardesir BejoNJI 
V. SVED SiRUAR An KHaN, (1903) 33 Bom. Oio 

Transit, Duration of. 

Stoppage in transitu— CJltimole destination of goods— Pledge of bill 
of lading —Measure of damages —Sale oj Goods Act (56 and 67 

Fto., 0 . 71),ss. 46 ami 47. See Sal,-, op Gouds Aut (56 and 
57 ViC.i 0. 71), 8s. 45 AND 47, 34 Bom. 640 

Trespasser. 

Appoinlm'nt of a committee for management of property— Appoint- 
ment acquiesced tn by owner— Committee in man agement Jor a 

long time -Suit by committee against a trespasserin eieoiment— 
Title. See EjecTmENx, o3 Bom. 499 

Trial. 

Trial by Jury— Trial with the aid of assessors— Difference in the 

modes of trial— Accused if prejudiced can complain— Praotioe— 
—Procedure— Criminal Procedure Code (ici V of l898) j 269 
See Criminal Pbooeddhe Code, 33 Bom 423 ' • • 

Trust 

Mahomedan law—Wakf-Qift-Essenlial elemfnts for validity— 
Power of revocation -Oentral prmciples-Vested remainders 
See Mahomedan Law, 34 Bom. 604 

Trustee. 

Executor — Advice of Cturl as to administration oj 
Executor coniinumg as suca-Adminmruiian suit 
(If 01 18--2) .'i(’c.34. See Titi S'iS ACi, 33 Bom. 439 

trustees and Mortgagees Powers Act vXAVlUof 18b6i 

Irusts-Indian Tru.ls Act 
\il of ioo/^ 5CCS. i 2 biUiuie oJ I'tauoB Ca li C ^ 

sto. 7.— The TiubOuos and Moiigagcea Powers Act ^XXVlil of 
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1866) doe^! not apply to Charitable Trusts. Seotion 2 of the 
Ipdiau Trusts Aot (TI of 1882) expressly repeals amongst 
other sections section 34 of the Trustees and Mortgagees 
Act. The Indian Trusts Aot was made applicable to the 
Bombay Presidency in 1891, and since then, at all events 
seotion 34 has ceased to have any force. The saving clause in 
section 1 of the Indian Trusts Act does not affect the repeal- 
ing seotion which immediately follows and there is no saving 
or exception in favour of Charitable Trusts or of Trustees of 
properties dedicated to charity. Seotion 7 of the Statute of 
Frauds is wholly repealed bv section 2 of r.he Indian Trusts Act. 

Seotion 7 of the Statute of Frauds was mainly intended to re- 
gulate rrnoedure. It never applied to India at any time ; even 
if it did, the Indian Evidence Aot entirely superseded it. SiR 

Dinsha Manekji Petit ■». Sir Jamsstji Jijibhai. (1908) 33 

Bom. 609 

Trustees of caste funds, 

Oaste —Extent of right to inspect documents — Demand and refusal — 
Jurisdiction of Civil Courts in caste- questions —Application of 
Indian Trusts Act (71 of 1882) 5 and 6 to creation of trusts 

of caHe funds — Civil Proceiure Code ( Act V o/ 19^8) sec. 1^1. 

See Trttst«? Aot (II oE 1882) SECS. 5 AND 6,|34 Bom, 467 ... 

Trustees of temple. 

Suit bv temph committee against temple servants for declaration 
as to their right to have the services performed — Smi of a civil 
nature— Civ*J Court — Jurisdiction — Civil Procedure Code (Act 

_ V of l^OS) s*e. 9. See Civil Procedure Code, 33 Bom. 387... 

TrusU Act fll of 1892). 

Ss. 1 and 2 — Trustees and Mortgagees Powers Act (XZtflll of 1866) 
sec. 34 — Non-awlicahiUty to Charitahle Trusts — Statute of 
Erauds (2"^ Ch. II. C. 3). sec. 7— The Trustees and Mortgagees 
Powers Aot (Aot XXVITI of 1866) does not applv to Charitable 
Trusts. Section 2 of the Indian Tursts Aot (II of 1882) expressly 
repeals amongst other sections seotion 34 of the Trustees and 
Mortgagees Aot. The Indian Trusts Act was made applicable 
to th^ Bonabay Presidency in 1891, and since then, at all events 
seotion 34 has ceased to have any force. The saving clause in 
seotion 1 of the Indian Trusts Aot does not affect the repealing 
seotion which immediately follows and there is no saving or 
exception in favour of Charitable Trusts or of Trustees of 
properties dedicated to charity. Section 7 of the Statute of 
Frauds is wholly repealed by section 2 of the Indian Trusts Aot. 

Seotion 7 of the Statute of Frauds was mainly intended to 
regulate procedure. It never applied to India at any time ; even 
if it did, the Indian Evidence Aot entirely superseded it. Sir 
Dinsha Manekji Petit v. Sir Jamsetji Jijibhai, (1908) 33 
Bom. 509 

8$, 6 and 6 —Caste— Trustee of caste ftinds— Extent of right to inspect 
documents— Demand and refusal— Jurisdiction of Civil Courts 
in caste- queHions — Avplicntion of Indian Trusts Act (IT of 
1882), secs. 6 and 6, to creation of trusts of caste funds— Civil 
Procedure Code {Act V of 1908), sec. 151.— As a result of disson- 
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Truttt Acl III of 1892)— (OonoW.). Paob 

sioDs in a Hindu oasbe a suib was gled by bhe plainbiS, a brusbe^ 
of oerbain oasbe funds and member of bbe Managing Gommibbaai 
againsb the defendanb, a oo- trustee and bhe President of that 
Commitbee. The plainbifif prayed for a deolaration that he had 
bhe right bo inspect all books and documents of the Mahajan 
Managing Committee, Sub-Committee and Trustees, and for an 
injunction restraining the defendanb from interfering with him 
in bhe exercise of such right. The only two documents about 
which there was any real controversy were bhe minutes of the 
Sub- Committee and the correspondence file of the Mahajan, 

Eeldt that as trustees of the Derasar and Sadharan funds, the 
plaintiff bad no right, either in law or by virtue of any caste 
rules, bo bhe roving inspection claimed. Bank of Bombay v. Sula- 
man (1908) 32 Bom. 466 at p. 474 referred to. Heldt further, that 
the Mahajan fund of this caste being a purely secular fund the 
Indian Trust Act applied, and bhe plaintiff could nob claim to 
have been made a trustee of that fund merely by virtue of a 
caste resolution and bis own letter of aooeptanoe. HeJd, 
further, on the evidence, that there had been no express demand 
addressed by the plaintiff bo bhe proper quarter, and no refusal 
by the defendant such as would be necessary to enable a suit 
of this character to succeed. Held, further, that where rights 
to property are not involved all matters of internal management 
must be left bo the decision of the caste. The question in 
dispute was in reality a question between the oasbe and a section, 
apparently a small section, of the oasbe led by bhe plaintiff, 
and as such it was outside the Court's jurisdiction in accordance 
with the decision in Nemchand v. Savarchani (1880) 6 Bom. at 
p. 84 F. N. Lalji Shamji v. Walgi Wardhman (1895) 19 Bom. 

507 referred to and distinguished. H‘?W'-lastly, that when 
according to well established principles certain questions have 
been removed from the jurisdiction of the Court, they cannot 
be brought within the jurisdiction under S. 151 of the Civil 
Procedure Code (Act V of 1908), Jethabhai Narsky «. 
OiiAPSEY CoovPRJl, (1909) 34 Bom. 467 ... 766 

S. H~~Execuior—Trustee-~Adviee of Coart as to administration of 
property -Executor continuing as such— Administration sttil.— 

So long as an executor occupies that position, he cannot claim 
the advantages provided for trustees by section 34 of the Indian 
Trusts Act (II of 1882), If he feels any doubt as to the manner 
in which he should administer the estate come bo his hands, his 
remedy is to file an administration suit. Thimbak Mahadev 
V. NARiYAN Hari, (1909) 33 Bom. 429 ... 370 

S. Si— Agreement to pay a certain 5um in consiiaration/or a pro- 
mise to marry— Part pay meyit— Failure of the opreamint —Suii 
to recover part payment — Agreement by way of marriopobrofcer- 
age -Agreement -Contract-- Difference between two— Con- 

tract Act (JZ 0/1372). secs,^2(g),(h), 20-35, 65. See Con- 
tract Act, 33 Bom. 411 369 

Trusts to perform vluktad ceremonies. 

Nature and meaning of Muktad oeramonws — Ctremonies tending 
towards the advancement of religion — Tenets of Zoroasttian 
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Tiuists to Perforcn Muktad ceremonies AGoneld.). 


Page 


faith Praelioe —How far decision by single Judge binding on 

his successors. See Mdktao Oerbmo-sies, 33 Bom. 1Q2 

Unchastity. 

Widow — Maintenance —Maintenance allowed by will of husband to 

— Unehastity of wife after husband's death — Maintenance 
not affected — Starving maintenance —Hindu Law. See Hindu 

„ . liAW. 34 Bom. 278 

Unbypothecaled properly. 

• lAVSl Procedure Code {Act XTV of 1882), secs. 43 and 50 -Transfer 
of Property Act {TV of 1882\ sec. 90— Sut^ to recover mortgage* 
debt by sale of mortgaged and uhhypothecatei property — Decree 
^Q^nst mortgaged property alone —Sale— Amount re'iHsed no( 
^fflcient — Application for supplemental decree to recover balance 
oy sale of other property — Limitation— Putting forward allega* 

”Ons at a late stage. See Transfer of Proparty Aot (IV 

s. 90. U Bom. 540 

Usufructuary Mortgage. 

J-ranshr of Property Act {TV of 1882). s. -Debt payable within a 
f^xed period — Expiry of the period — Mortgagee's right to an 
order for sale, — Where under a usnfruoiiuary morbgaga bho morti- 
Sage-debti is made payable wibhin a Bxed period, bhe morbgaga 
, nob purely a usufruobuary morbgage and bhe morbgagee has, 
in bhe absenoe of a oonbraob bo bhe conbrary. bha righfa bo an 
order tinder saobion 67 of bhe Transfer of Properby Aob (IV of 
1882) fchab bhe properby be sold afber bhe debb ha's benome pay- 
able. Mahadaji v. Jotit (1892) 17 Bom. 425 and Krishna v. 

(1908) 10 Bom. L. Tt. 615, explained. Dattimbhat 
Rambhat V. Krishnabhat, (1910) 34 Bom. 462 

Agreement to pay the debt after fixed period — Suit by mortgagee after 
the expiration of the period for the recovery of the debt by sale of 
mortgaged property — Bombay Regulation {V of 1827), sec, XVt 
\F 1 • Soo Mortgage, 34 Bom, 123 

Valuation. 


^ode of valuation when no recent sales — Market value — Surveyors' 
opinions — Objections to surveyors' reports— Determination of 
naluc of frontage land — Building frontage, how determined — 
Relative value of back land and frontage — Hypothetical build- 
ing schemes value of — Value of whole land, how derived from 
value of part — Collector's award — Land Acquisition Aot {I of 
1894), sec. 18. See Land Acquisition Act, 33 Bom. 325 ... 
Suits Valuation Act (IX o/1887). sec, 8 — Suits for partition and 
separate possession of joint family property — Valuation for court 
fee purposes — Market value of subject-matter determines jurisdic- 
tion — Jurisdiction— Court Fees Aot (Vll of 1870), sec, 7i cl, (*v) 
(6) and cl, (u). See Court-Fees Act, 33 Bom. 658 
of Residential Properly. 

Land Acquisition Act {I of 1894) — Compensation — Elements to be 
considered Evidence before Acquisition Cfflcer — Practice, — The 
icoome of a properly wbebber aofcual or imaginary is no doubb 
one of the recognised sbarbing poinbs for a valuation, bub ib is a 
mistake to think that ib is the only element to be taken 
into consideration. In the oase of residential properby bo 
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Valuation of Residential Properly— (OonoW.). Paqh 

entleavour bo arriye ab bhe markeb value solely on the basis 
of an bypobhebioal renb may work grave ininsbioe bo bbe owner. 

There are commodibies wbiob may possess a value in bbe markeb 
nob for bhe reburn bbey give on oapibal invesbed bub for bhe 
advantages and enjoyment wbiob aoorue from bheir possession. 
Eesidenbial property — in bhe sense of property wbiob a pur- 
chaser wishes bo acquire for his own residence — is such a com- 
modity. The hrsb question bo determine is whether there is a 
demand, and if there is a demand the original cost is the most 
important element for consideration. It is the duty of legal 
practitioners attending before bbe Acquisition Officer bo assist 
him in arriving at a valuation by putting before him all the 
information and materials at their disposal. IN THE MATTER 

j OP Land AcqurstTioN Act. In the matter op Govern* 

, ’ ment and SuKHANiND. (1909) 84 Bom. 486 ... 768 

•' N Vatan. 

. y Regulation XVI of 1827 — Transfer of Property Act {TV of 1882), im. 

43 — Deshgat Vaian— Mortgage— Subsequent enlargement of the 
mortgagors estate— Private property — Mortgagee's elaim to hold 
I'he property against the mortgagors heir~k mortgagee of 
1 Deshgat Vatan knew that the property which was mortgaged 

' to him was land appurtenant to an hereditary office and inalien- 

* able beyond the life-time of the incumbent. Subsequently to 

* ' the mortgage the estate of the mortgagor was enlarged so as to 

X be alienable in the life-time of the holder. After the enlarge- 

ment the mortgagee having claimed to hold bhe property againsl 
i the heir of the mortgagor, that the mortgagee took only 

* snob estate as the holder of the Vatan property was capable of 

conveying to the mortgagee at the time of the mortgage and 
that bhe mortgagee oould not claim to retain the property in 
virtue of the mortgage after bhe death of the mortgagor. Ganga- 
BAI p. Baswant, (1909) 34 Bom. 175 ... 671 

Limitation Aot {VI of 1887), jens. 22,»98 — Civil Proeedure Oode (io( 

XIV of 1882), sflfl, 31— Civil Proeedure Code {AetV of 1908), 

Order I, Rule 9 — Lands attaohed to vatan — Joint owners — Leaet 
Lease good till the death of the surviving joint owner^Oordon 
Settlement of 1864— Swit by representatives of one joint owwr to 
recover possession— Representatives of the other joint otwWf 
joined, as oo^defindnnts with the reprpsentativM o/th« IwsCfl— 
Plaintiffs' claim allowed to the extent of their share — Appeal hy 
plaintiffs and co-defendants claiming their share— Limitation— 
Treatment of co-defendants as co-plaintiffs~- Amendment of 
plaint and decree. See Limitation Act, 34 Bom. 91 : 618 

Sudras—Mitalcshara — Legitimats son— Illegitimate son — Collateral 
suocfssionSuit by reversioner for declaration as nearest heir — 

Widow of the last male holder — Vested right — Limitation Act 
(XF 0/1877). Art. 120— EinJu Law. See HINDU Law, 34 
Bom. 321 ... 663 

Vatnndai*. 

Hmditary Offices Act](Bom, Act III of 1874), secs. 26. 86-Death of 
registered Vatandar — BepresentationSldest son or otter 

1089 


I 

) 


qbubbal mDBi 


Vatandar— (Conc^i,). 

n<ar«t httr of the deceased -Suit for declaration, —Juriediotion, 
bee Hereditary Offices Act, 34 Bom. lOi 
Death of representative V atandar —Deceased' s widow representative 
Vatandar Death of the widow— Application by the nearest heir 
of the deceased male Vatandar for possession — Six months, 
calculation of— Property claimed by right “ in succession "— 
Inquiry upon solemn declaration— Affidavit upon solemn 
affirmation —Oaths Act (F of IQiO)— Curator's Act XIX of 1841), 
sec*. 3, 4 and 14. Sea Curator s Act, 34 Bom. 115 
Vested Remainders. 

Mahomedan law Wakf—Qift —Essential elements for validity 

Power of revocation — General principles. See Mahomedan 
Law, 34 Bom. 604 

Waging of War. 

Abetm^nt-^ Sedition — Ir^ian Penal Code (Ace XLV of 18b0), secs. 

^ - 107, 108, 121, 1244. See Pknal Codb, 34 Bom. 394 

Wakf. 

Mahomedan law— Gif t — Essential elements for validity — Power of 
revocation — General vrinciples — Vested remainders. — In 1902 
a Shia Mahomedan by deed conveyed oerbain immoveable pro- 
perty to himself and other trustees for himself for life and after 
^ his death for the payment of annuities to his widow and 

daughter and the balance to certain charities. Further clauses 
provided that on the death of his widow her annuity was to go 
to certain other charities and that on the death of his daughter 
a lump sum was to be given to her son. A further proviso 
reserved power to the settlor at any time to revoke all or any 
of the above trusts. In 1908 he revoked the trust, and executed 
a mortgage of the property. In 1909 he died and receivers 
of his estate were appointed. His daguhter then filed a suit 
for a declaration inter^aiia that the revocation and subsequent 
mortgage were invalid, and that the original trusts still 
smosi^ed. Held, that the conveyance in 1902 was invalid. 
Lookw at from the stand-point of the Mahomedan law-giver, a 
private trust would be no more than a private gift inter vivos 
through the medium of the third party, and therefore subject 
to all the conditions of a valid gift, but quaere whether private 
trusts were known to Mahomedan law. Banco Begum v. Mir 
Abed Ali (1907) 32 Bom. 172, discussed and distinguished. 
Jainabai V. B. D. Sbthna, (1910) 34 Bom. 604 

Widow, 

Adoption by a widow — Alienaiionby the widow prior to the date of 
adoption — Bight of the adopted son to dispute the alienation — 
Hindu law- See Hindu Law, 33 Bom. 88 

Alienation by widow — Consent by the body of reversioners — Transfer 
for legal necessity — Transaction for consideration — Gift — Par- 
tial relinquishment by widow — Hindu law. See Hindu Law, 

34 Bom. Ih5 

Gift of a son by first husband in adoption by widow after her remain 
nags — Hindu Wiaow Eemarnage Act (XV of 1856), ss. 3 , 3 , 4 
and 6 . See ADOPTION, 33 Bom. l07. 

Maintenance — Widow having her husband's property in her hands-- 
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W idow —{Conoid.]. 


Page 


The property sufficient to maintain her for some years— Suit for 
declarauon and for arrears of maintenance— Premature suit.— 
The pUintitl, a Hindu widow, hied a suiti to recover arrears of 
maintenanoe and to obtain a declaration of her right to main- 
tenance. At the time the suit was brought, she was found to 
be in possession of a fund belonging to her husband’s family 
estate, which sum was sufficient to provide for her mainlenance 
(or live years at the rate allowed by the lower Court. Eeld, 
that no cause of action Lad aooiued to the plaintiff. At the 
date when the suit was brought, the Court was not in a position 
to forecast events or to anticipate the position of affairs five 

years later. Dattaihaya Waman v. Rdkhmabai, (1908) 33 
Bom. 60 

Maintenance— Maintenance allowed by will of husband to wife—Un- 
chastity of wife after husband s death— Maintenance not affected 
—Unchastity— Starving maintenance— Hindu Law. See Hindd 

Law, 34 Bom. 278 

Will. 

Mortgage by executors and residuary legatees of property xohichwas 

subject to a charge under the wtU-Veposit of title-deeds previous- 
ly with mortgagees- Constructive notice— Mortgagee's omission 
to investigate title— Creditors and legatees under will- Lapse of 
time between testator's death and execution of mortgage, effect of 
See MoR'XGAgok A^D Mghxgagee, 33 Bom. 1 

Executor— Testator’s direction to carry on his trade— Loss suffered 

ta the course of the busmees— Mortgage— Liability of the execu- 
tor— Testators assets liable.- one Gordhandas made a will and 
died leaving him surviving his widow, a daughter and her 
husband and two grandsons by the daughter. Under the will 
the testator appointed his widow and the daughter’s husband 
executrix and executor and directed among other things that in 
order to perpetuate his name his business should be carried on 
by the executor so long as it could be carried on at a good profit 
but, should it appear that the trade will suffer so as to destroy 
his reputation, the executor should stop it. At the time of hie 
death the testator possessed infer oi»a a cotton ginning factory. 
The executor and executrix earned on the business in the 
testator s name for some time and having found that largo 
liabilities were incurred in the course of the business the 
factory was mortgaged to J. with possession. The mortgage 
was executed by the testator’s widow as owner of the firm of 
Gordhandas and by her daughter. The fact of the will was 
denied in the mortgage convoyanoe. The ladies executed the 
mortgage by affixing their marks and their names were written 
by the executor. J. sued the mortgagor ladies and the executor 
to recover the mortgage-debt and obtained a decree. The 
executor died while the suit was pending. The mortgage pro- 
perty was sold under J’s decree and was purchased by him at 
the court-sale. In the meanwhile the beneficiaries under the 
will, that IS, the two grandsons of the testator and the sons of 
the deceased executor, brought a suit against J. for a declaration 
that, the- property was not liable to be sold under the defen- 
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Will — {Conoid,), 

Janfs mortgage-deorea and bhat the defendant had obtained hv 

property, Held, dismissing the suit, that the mSlge was 

operation of the undisclosed partner, the executor^ 

implied authority of the testator to deal with the factory L the 

?nrb7nd?nTon^h?‘“^"- mortgage was therefore^^^^^^^ 

wr ■ x- Mr ;o‘S“S 

Mthonty as a trustee and not to his position as executor 

DevtUv Kearney [1B8S) 13 L. R. Ir. 45 at p. 52. followed 
An executor carrying on the trade of his testator under a' 
testimentary trust is liable personally to the trade creditors 

f assets of the testator. 

l“s trust by carrying on the trade in con- 
junction with his co-executor who is not named as a trade 

trustee though personally liable for the debts 

business, has a right to 
specific assets appropriated for that purpose 
and the trade creditors are not to bo disappointed of payment 

so far as the assets so appropriated are concerned. Jbthabai 
V. Chotalal, (1909) 34 Bom. 209 

Limitation Mi {XV of 1877) «. 5 and 1- Application to file an aZ 
peal in forma pauperis— I>efay in making the application— 
Minor applicant— Excuse of delay— Prohate— Grant of probate 

Qi^ton of title not affected hy the grant— Bes judicata— 
Ctvtl Procedure Code {Act V of 1908), j. 11. See Limitation 
act (XV of 1877) Ss. 6 and 7. 34 Bom. 589 

Eindv^ills Act {XXI of 1870), ss. 2 and 6 — Indian Succession Act 
\X oj Iboo}, s. 187 Admtnistraior-Generars Act {II of 1874) 

i, 3Q — Will made in Bombay — Property worth less than 

Bs, ItOQO— Probate— Administrator-Qenerars certificate See 


— ^ e. ^ QCTbwfiCmui 

Hindu Wills Act (XXI of 1870) ss. 2 and 6. 34 Bom 


vra oo. ^ .41£1LI U, 04 JOOIIl. 006 

Probate and Administration Act (F of 1881), s. 81— Indsan Succ^'- 
Sion Act {X of 1866), s. ^hB-Prohate—Ca-oeator— Interest posses- 
sed by the Caveator. See Pbobaib and Administbation 
Act, 34 Bom, 459 

Winding up Petition. 

Petitioner a creditor for amount not immediately payable — General 
financial position of company — Indian Companies Act (VI of 

1882), ss. 128, 129, 130 and 131 — Scheme of arrangement^Prac- 

tice.—’Ihe definition of “debt’' in section 130 of the Indian 
Companies Act (VI of 18fc2) is quite distinct from the meaning 
of the word creditor.” A creditor is a person to whom money 
IS owed by the Company. Whether he can claim immediate 
payment of that debt or bis right to demand payment is defer- 
red by his agreement with the Company to a future time he 
stiff remains a creditor. If the petitioners can satisfy the 
Court that the Company on a general perusal of its balance 
sheet cannot pay its debts, in other words that its assets are Po| 
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Winding up petition— (OonoW.). 


Paob 


suiBoidoti 6o saliisfy ibs liabilities, that will enable the Ooarfa to 
order its winding np. If an arrangement oan be arrived at bet- 
ween the Company and its oreditors, it would be desirable that 
an attempt should be made to give effect to that arrangement 
But any scheme or proposal by the Com- 
pany to keep itself afloat cannot be discussed with any chance of 
success unless the winding up order is made. It is only after 
the winding up order is made that a three-fourth majority of 
the oreditors is able to bind the minority. Otherwise any one 
creditor oan come in and upset any arrangement which has 
appeared satisfactory to the rest of his oo-oreditors. In thb 

Matter of Indian Companies Act. In the matter op the 
Bombay CoiTow Manufacturing Company and in the 
M dTTER OF Ratidal Karsondas (1909) 3i Bom. 633 

Withdrawal of Suit. 

Bedemption BuitSale really a^mortgageSec, lOA 0 / the Dekkhan 
AgriculturistB' Belief Act {XVII oy 1879) not applmble—Oral 
evidence inadmissible— Suit allowed to be withdrawn unt/i 
liberty to brtTtg a fresh suit— Material irregularity^Civil Pro- 
eedure Code {Act XIV of 1882), sejs. 373 and 622 -Dekkhan 
Agriculturists' Relief Act (XVII of 1879). See Civil Proce- 
dure Code, 33 Bom. 722 

Witness. 

Defendant summoned for examination— Payment oflatta —Dekkhan 
Agriculturists Belief Act (XVII of 1879), sec. 7. See DilKKHAN 
Agriculturists’ Relief Act, 33 Bom. 249 

Witness contradicting himself. 

Criminal Procedure Code (Act V of 1898), secs. 162, 266— Indian 
Evidence Act (I of 1872), secs. 21, Idl—Eviderwe—Admissibility 
of evidence— Statements made by witness to Police oni Ponoh— 
Statements made by the witness as accused before Committing 
Magistrate — IFttness deposing to di^^erent story before Sessions 
Court— Corroboration of the deposition before the Committing 
Magistrate by statements made before the Police aiid the Panok— 
Investigating Police Officer — Deposition of, as to statements made 
by witnesses to hm-^Examination-in'Chief—Practice and pro- 
cedure. See Evidence Act (I of 1872). secs. 21, 157. 84 Bom. 

: .599 

Words and Phrases;— 

“Adjustment of suit/’ what is. See OlviL Procedure Code, 33 
Bom, 69 

“Agrioulturieb,” meaning of. See Dekehan AGRICULTURISTS’ 

Relief Act, 33 Bom. 376 

• ^ • 

"Agrioulbuiist," do6nii)ion o(. See Dekkhan Aqbicdliubists' 
Belief Act, 3* Bom. 65 

"Appear,” meaning of. See Bombay Municipal Act, 38 Bom. 

884 

"Ariioles”. See EailwaYs Act, 33 Bom. 708 

"Creditor,” meaning of. See 'Winding dp Petition, S4 Bom. 633. 

"Danger,” meaning of. See Bombay Mdnioifal Act, S3 Bom. 
884 
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455 


167 
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337 

501 

310 

441 
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Word* and Phrase* —[OonGld.l 

Deb^,” moaning of. Sea Winding dp Psticion, 31 Bon. 53<J ... 
Daorea in bhe snib/' meaning of. See DBKKH 4 N AaaioaLTUBI*E 3 ’ 
Relief Aor. 34 Bom. 158 

* Direobly over and direobly under,” meaning of. See Bombay 

Municipal Aot (Bom. Act III op 1883), sso. 25 1 A, ol. (a), 34 
Bom. 496 

Earns his livelihood ”. Sea Dekkhan AaRiouLTURisTS’ Relief 
A or. 33 Bom. 376 

* Furbher or obher relief,” meaning of. See Charitable TrusTSi 

33 Bom. 509 

Immoveable properby,” meaning of. See JURiSDiCTtON, 33 Bom. 
373 

II Imporb,” meaning of. See Bombay Abkari Act. 33 Bom. 380 
Managing offioer,” meaning of. See Gujarat Taluk oar’s Act, 

34 Bom. 142 ... 

“ Money likely bo become due,” inberprobabion of. See Toda GirAS 
Allowance Act, 33 Bom. 258 
I* Package See Railways Act, 33 Bom. 703 
" Same aob or bransaobion.” See Civil Procedure Code, 34 
Bom, 358 

** Series of aobs or bransaobions.” See Civil Procedure Code, 34 
Bom. 358 

** Talukdari Bsbabe.” See Talukdars* (Gujabath)' Act, 34 Bom. 

65 

** Talnkdar’s Esbabe.” See Taltjkdabs* (Qujarath) Act, 34 Bom. 

66 

“Talukdari Sebblemenb Officer.” See Gujarat Talukdabs* Act, 

34 Bom. 142 

Workman’s Breach of Contract Act (XIII of 1859). 

Inquiry under the Act — Summary trial not permissible. — An 
offence under bhe Workman’s Breach of Conbraob Aob, 1859, 
oannob be bried summarily. Emperor v. Dhondu Krishna 
(1^04) 33 Bom. 22, followed. Emperor v. Balu, (1908) 33 
Bom. 25 

Ss. 1, 2 — Summary inquiry into an offence punishable under the 
Workman*s Breach of Contract Act — Court Fees Act {VII o/1870) 
seo. 31 — Court- fee on petition of complaint — Liability of the 
workman to pay, ^ An offence under bhe Workman’s Breach 
of Conbraob Aob (XIII of 1859) oannob be bried summarily. 

A penal enaobmenb musb be oonsbrued sbriobly. The proceedings 
of bhe Magisbrabe, under bhe Aob, up bo and inolutiva of bha 
passing by him of an order for eibber bhe repaymenb of bhe 
advance or performance of bhe conbraob do nob oonsbibube a brial 
for any offence as defined in bhe Criminal Procedure Code. In 
a proceeding under bhe Workman’s Compensabion Aob where bha 
workman admibs bhe advance and repays bhe same ib is nob 
compebenb bo bbe Magisbrabe bo make him pay bo bhe com- 
plainanb bhe Conrb-fee paid on bhe pebiblon of complaint. 
Empbrob V, Dhondu, (1904) 33 Bom. 22 
Written submiesion. 

Suit for administration — Beference to Commissioner — Parties aqree^ 
ing orally to submit to Commissioner's decision—Commissioner's 
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Written submiMion— (Oonoii.). 


Zina. 
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— 

Acknowledgment of son— Illegitimate son— Son bv i i 

t . '“s^ShomT. 

Zoroastrian faith, tenets of. 

Trusts to p^form Muktad ceremonies, validity of— Nature ««/? > 
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